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PEEFACE. 


In  preparing  the  present  Edition  for  publica- 
tion the  Editors  have  continued  the  arrangement 
adopted  in  former  editions  of  dealing  with  the 
various  subjects  in  alphabetical  order,  making 
two  principal  divisions  of  Claims  and  Defences, 
and  sub-dividing  them  into  "Actions  on  Con- 
tracts "  and  "  Actions  for  Wrongs." 

The  precedents  given  as  examples  by  the  Rules 
of  the  Supreme  Court,  1883,  now  in  force,  are 
more  concise  than  those  in  the  Schedule  of  the 
Judicature  Act,  1875,  avoid  more  rigidly  the 
statement  of  immaterial  matters,  and  approximate 
i  more  nearly  to  the  system  of  pleading  which  was 

in  use  when  the  third  edition  of  this  work  was 
published.  In  consequence  of  this,  the  precedents 
of  Statemelits  of  Claim  in  the  present  edition  are, 
in  form,  somewhat  more  in  accordance  with  those 
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of  earlier  editions  than  the  precedents  of  the 
fourth  edition  were. 

The  Editors  have  throughout  preserved  the 
terse  and  accurate  notes  of  the  original  authors, 
so  far  as  was  practicable,  having  regard  to  the 
changes  of  law  and  practice  which  have  super- 
vened since  the  publication  of  the  third  edition. 

It  will  be  observed  that  the  Editors  have  re- 
turned to  the  original  plan  of  producing  the  work 
in  one  volume.  They  have  done  so  in  the  hope 
that  this  will  be  found  more  convenient  for  prac- 
tical work. 


Inneb  Temple, 


February^  1897, 


PEEFAGE 


TO  THE  TTTTR.P   EDITION, 


The  Editor,  to  whose  great  experience  and  reputation  as  a 
pleader,  may  be  justly  attributed  the  favourable  aoceptance 
of  two  former  editions  of  this  work,  haying  died  whilst  a  third 
was  passing  through  the  press,  it  is  right  that  the  Profession 
should  be  informed  to  what  extent  the  edition  now  presented 
to  them  in  his  name  may  be  relied  upon  as  having  received  the 
sanction  of  his  authority.  At  the  date  of  Mr.  Bullen's  death 
the  work  had  been  printed  o£E  to  p.  480 ;  the  two  following 
sheets,  comprising  forty-eight  pages,  were  then  in  type,  and  a 
few  pages  more  were  ready  for  delivery  to  the  printer.  For 
the  alterations  and  additions  in  the  remainder  of  the  work, 
80  compared  with  the  last  edition,  the  surviving  editor  must 
be  held  responsibly ;  but  they  are,  to  a  considerable  extent, 
founded  on  notes  made  by  the  late  Mr.  Bullen  for  the  pre- 
paration of  the  present  edition. 

The  general  plan  of  the  work  has  not  been  altered;  but  the 
preliminary  notes  on  pleading,  with  reference  to  declarations 
and  pleas  respectively,  have  been  enlarged  and  re-azranged  with 
the  view  of  forming  a  more  complete  introduction  to  the  use 
of  the  Precedents.  The  Forms  have  been  revised  and  adapted, 
where  necesscuy,  to  the  changes  in  the  law.  The  Notes  on  the 
various  topics  of  law  throughout  the  work  have  been  revised 
and  extended.    The  Rtatutes  passed,  and  the  Oases  reported 


vm 


Preface  to  the  Third  Editum, 


since  the  publication  of  the  last  edition  will  be  found  noted 
either  in  the  body  of  the  work  or  in  the  list  of  Additions  and 
Oorrections,  to  which  the  attention  of  the  reader  is  particularly 
requested. 


An  acknowledgment  is  due  to  Mr.  Thomas  J.  Bullen  for  the 
diligent  care  and  attention  with  which  he  has  assisted  in  the 
labour  of  carrying  the  work  through  the  press. 

S.M.L. 


MiDDLB  TSICFLB, 


Novmber,  1868. 


PEEFAOE 

TO  THE  FIRST  EDITION. 


Thib  Work  was  undertaken  in  consequence  of  the  want,  ex- 
perienced in  actual  practice  and  ezpressed  generally  by  the 
prof esfiion,  of  a  collection  of  Precedents  settled  in  conformity 
with  the  recent  alterations  in  the  System  of  Pleading.  It  was 
began  only  when  the  lapse  of  time  seemed  to  render  it  hope- 
less that  the  task  would  be  performed  by  other  hands ;  and  it 
is  now  presented  to  the  profession  with  sincere  diffidence,  but 
with  a  hope  that  it  may  serve  in  some  degree  to  supply  the 
eziflting  want. 

The  system  of  pleading  has  recently  passed  through  a  period 
of  transition,  in  which  it  has  undergone  most  extensive  and 
important  amendments.  These,  for  the  most  part,  have  been 
the  result  of  the  labours  of  Her  Majesty's  Oommissioners  for 
inquiring  into  the  Process,  Practice,  and  System  of  Pleading 
in  the  Superior  Courts  of  Oommon  Law,  and  have  been  framed 
upon  the  recommendationB  contained  in  their  Eeports.  They 
have  been  effected  at  intervals,  by  the  Common  Law  Procedure 
Acts  of  1852  and  1854,  and  by  the  subsidiary  Etdes  of  Court 
made  by  the  Judges.  The  Commissioners  have  now  closed 
their  labours  and  issued  their  final  Beport,  in  which  they  ap- 
pear to  consider  that  very  few  points  affecting  Pleading  remain 
in  want  of  amendment.  The  period  of  transition  may  there- 
fore be' considered  to  have  pcussed ;  and  this  branch  of  the  law 
is  now  left  in  a  state  in  which  it  will  probably  rest  for  some 
years  to  oomei ' 
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The  effect  of  the  recent  alterations  in  Pleading  has  not  been 
to  destroy  .the  system  or  to  change  its  essential  principles. 
Gl^he  object  proposed  by  the  learned  OommissionerB  and  effected 
by  the  late  statutes  and  rules  has  been  only  to  prefer  substance 
to  form,  and  to  prevent  unnecessary  technicality  from  work- 
ing injustice.  Although  particular  forms  of  expression  are 
no  longer  indispensable,  it  is  obviously  most  important  that 
pleadings  should  as  far  as  possible  be  uniform,  and  that  pre- 
cedents or  forms  which  have  acquired  an  ascertained  and 
understood  meaning  should  be  used  in  preference  to  new 
modes  of  expression,  the  meaning  of  which  must  necessarily 
contain  the  elements  of  uncertainty  and  doubt.  Without  the 
use  of  precedents  it  is  almost  impossible,  particularly  in  plead- 
ings of  a  complicated  nature,  for  any  one  but  an  accurate 
lawyer  and  experienced  draftsman  to  avoid  overlooking  some 
points  of  a  case  absolutely  essential  to  the  maintenance  of  the 
right  or  defence.  This  was  never  more  apparent  than  it  has 
been  in  some  of  the  specimens  of  pleadings  which  have  been 
met  with  since  the  recent  changes  in  the  law,  drawn  by  un- 
practised hands  without  precedent  or  guide.* 


*  The  very  learned  editors  of  Smith's  Leading  Cases  (Mr.  Justice  Willes 
and  Mr.  Justice  Keating,  the  former  of  whom  was  a  member  of  the  Boyal 
Commission),  adverting  to  the  effect  prodnced  on  the  art  of  pleading  by 
the  relaxation  of  the  former  roles  of  criticism,  and  hy  the  powers  of 
amendment  g^yen  by  the  Common  Law  Procednre  Act,  1852,  make  the 
following  valuable  remarks :  "  It  must,  however,  be  remembered  that  the 
accurate  statement  of  such  of  the  facts  and  circumstances  of  each  case  as 
are  necessary  to  enable  the  plaintifl  on  the  one  hand  to  estabUah  his 
entire  cause  of  action,  and  the  defendant  on  the  other  to  set  up  his  entire 
defence,  is  still  an  essential  part  of  the  duty  of  counsel;  and  that 
although  a  final  defeat  of  justice  upon  merely  formal  grounds  may  be 
averted  by  the  provisions  already  referred  to,  no  legislative  enactment 
can  in  all  cases  prevent  the  expense  and  delay  which  result  from  the 
necessity  for  amending  untrue  or  imperfect  narratives  of  the  facts  relied 
upon  by  the  respective  parties.  Such  inconveniences  are  to  be  avoided 
by  taking  care  in  the  first  instance  to  make  the  pleadings  true  and  per- 
spicuous, adopting  the  known  and  understood  f ormulflB  used  for  the  sake 
of  brevity  in  cases  of  frequent  occurrence,  and,  where  there  is  no  such 
formula,  stating  the  material  facts  as  they  can  be  proved  to  exist  in 
inteUigible  language."— 1  Smith's  Leading  Cases,  4th  ed.  103. 


.1 


a 


Pre/ace  to  the  First  Edition.  xi 

A  necessary  consequence  of  the  extensiye  changes  in  the 
law  of  Pleading  is,  that  the  valuable  and  elaborate  works 
preTiously  existing  hare  been  rendered  comparatiyely  useless, 
except  to  those  persons  who  possess  an  intimate  acquaintance 
as  well  with  the  former  practice  as  with  the  recent  changes. 
The  object  of  the  Authors  of  this  Work  has  been  to  supply  a 
collection  of  precedents,  with  instructions  for  their  use,  adapted 
to  the  law  and  practice  of  Pleading  in  its  present  state. 

In  settling  the  Precedents  they  have  attempted  to  f  oUow 
as  doBely  as  possible  the  examples  given  in  the  Schedule  to 
the  Oommon  Law  Procedure  Act  of  1852.  They  have  en- 
deavoured to  render  the  collection  sufficiently  complete  to 
meet  the  cases  of  most  frequent  occurrence  in  practice. 

Numerous  references  have  also  been  given  to  precedents  in 
reported  cases,  from  which  it  is  hoped  the  practitioner  may 
derive  assistance  in  drawing  pleadings  in  cases  of  less  common 
occurrence.  Care  should,  however,  be  taken  in  using  the  forms 
found  in  the  Eeports  to  settle  them  as  nearly  as  possible  in 
accordance  with  the  forms  contained  in  the  Schedule  to  the 
Common  Law  Procedure  Act.  It  is  also  hoped  that  these 
references  to  reported  forms  will  be  found  useful  as  a  guide  to 
the  mdst  recent  or  to  the  leading  cases  on  the  particular  points 
of  law  to  which  they  relate ;  and  it  will  be  seen  that  some  of 
the  references  have  been  introduced  more  especially  with  this 
view. 

The  Precedents  have  been  arranged  in  conformity  with  the 
plan  adopted  by  the  Common  Law  Procedure  Act  of  1852, 
where  the  division  of  causes  of  actions  into  the  two,  so  to  speak, 
natural  divisions  of  actions  on  contracts  and  actions  for  wrongs 
independent  of  contract  (irrespective  of  the  technical  distinc- 
tion between  forms  of  action)  received  an  authoritative  recog- 
nition. This  division  has  been  found  very  convenient  in  the 
compilation  of  the  Work ;  and  it  is  hoped  that  it  will  be  found 
equally  convenient  in  its  use. 
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The  Notes  contain  references  to  the  statutes,  rales  of  court, 
and  principal  decisions  relating  to  the  pleadings  to  which  they 
are  appended,  with  such  practical  observations  on  the  object 
and  effect  of  the  pleadings  as  appeared  necessary  for  their 
more  convenient  use. 

The  Authors  have  endeavoured,  by  a  careful  selection  of  the 
matter,  to  keep  the  Work  within  moderate  limits,  in  order  to 
present  it  to  the  profession  in  a  form  which,  it  is  hoped,  will  :^ 

prove  most  generally  useful.  <i6 


^ 


MXDDLB  TbKFLB, 


May,  1860.  *» 
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PEECEDENTS, 

CHAPTER  L 

Introductory  Observations. 

Pleadings  and  their  ohject,"] — ^Pleadings  are  printed  or  written 
statements  made  by  and  delivered  between  the  parties  to  an 
action,  setting  forth  in  a  summary  form  the  material  facts 
relied  upon  by  them  respectively  in  support  of  their  claim  or 
defence. 

The  principal  objects  of  pleading  are,  first,  to  ascertain  and 
define,  by  means  of  the  statements  of  the  parties  themselves, 
the  issues  of  fact  and  questions  of  law  to  be  decided  between 
them,  and  secondly,  to  give  to  each  of  the  parties  distinct  notice 
of  the  cajse  intended  to  be  set  up  by  the  other,  and  thus  to  pre- 
vent either  party  from  being  taken  by  surprise  at  the  taial  or 
hearing.  Pleadings  are  also  useful  as  supplying  a  brief  sum- 
mary of  the  case  which  is  readily  available  for  reference,  and 
from  which  the  nature  of  the  claim  and  defence  may  be  easily 
apprehended,  and  for  the  purpose  of  preserving  a  distinct  and 
permanent  record  of  the  questions  raised  in  the  action,  and  of 
the  issues  decided  therein,  and  of  thus  preventing  future  liti- 
gation of  matters  already  adjudicated  upon  between  the  parties. 

The  general  principles  on  which  the  system  of  pleading  is 
founded  are  as  follows :  The  plaintifiE  by  his  "  statement  of 
daim  "  alleges  the  material  facts  on  which  he  relies  in  support 
of  his  case  (a).  The  defendant  in  answer  thereto  delivers  a 
"  defence,"  in  which  he  may  take  all  or  any  of  the  following 
ooorses : — ^first,  he  may  deny  or  refuse  to  admit  the  facts  stated 
by  the  plaintiff  (6) ;  secondly,  he  may  confess  or  admit  them, 
and  avoid  their  effect  by  asserting  fresh  facts  which  afford  an 
answer  thereto  (c) ;  thirdly,  he  may  admit  the  facts  stated  by 

(a)  See  **  The  body  of  the  Statement  of  Claim,*  poet,  p.  49, 

ih)  See  *'  DeniaU;'  poet,  p.  648. 

(c)  See  "  Defences  other  than  DeniaU,**  po$t,  p.  552. 
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the  plaintiff,  and  may  raise  a  question  of  law  as  to  their  legal 
effect  (d).  If  the  defendant  adopts  the  first  or  third  of  these 
three  courses,  a  question  of  fact  or  of  law  is  at  once  raised 
between  the  parties.  If  he  adopts  the  second  one,  the  plaintiff 
may  reply  (e),  first,  by  denying  the  fresh  facts  alleged  by  the 
defendant ;  or,  secondly,  by  admitting  them,  and  alleging  other 
facts  which  avoid  their  effect ;  or,  thirdly,  by  raising  a  question  of 
law  as  to  their  leesl  effect.  If  the  plaintiff  pleads  a  reply  of 
the  second  kind,  that  is,  if  he  replies  by  way  of  confession  and 
avoidance,  the  defendant  has  the  same  courses  open  to  him  in 
pleading  a  rejoinder  (/),  and  so  the  parties  proceed  till  it  is 
ascertained  what  are  the  material  facts  which  are  asserted  by 
the  one  side  and  denied  by  the  other,  or  what  are  the  questions 
of  law  (if  any)  which  are  in  dispute  between  them. 

I88ue8,~\ — when  the  result  of  the  pleading  on  both  sides  is 
that  a  material  fact  is  affirmed  on  the  one  side  and  denied  on 
the  other,  the  question  thus  raised  between  the  parties  is  called 
an  issue  of  fact.  When,  on  the  other  hand,  the  result  of  the  plead- 
ing is  that  one  party  answers  his  opponent's  pleading  by  stating 
an  objection  in  point  of  law,  and  the  other  does  not  thereupon 
amend  his  pleading  so  as  to  obviate  the  objection,  the  last- 
mentioned  party  is  deemed  to  deny  the  validity  of  the  objection 
in  point  of  law,  and  the  legal  question  thus  raised  between  the 
parties  amounts  in  effect  to  what  may  still  be  called  an  issue 
of  law. 

As  the  parties  are  now  at  liberty  to  combine  various  claims 
and  various  defences  or  replies,  &c.  in  one  pleading  respectively, 
the  pleading  in  an  action  may  raise  several  issues  either  of  f aot 
or  of  law,  or  may  raise  issues  of  both  kinds.  Upon  the  decision 
of  the  issues  which  are  raised  between  the  parties  the  result  of 
the  action  will  depend. 

Classification  of  actioiis.'] — Personal  actions,  such  as  are  ordi- 
narily brought  in  the  Queen's  Bench  Division,  may  in  general  be 
conveniently  divided  into  two  classes  of  actions,  «?/s.,  Actions  on 
Contracts,  and  Actions  for  Wrongs  (g). 

Before  the  Common  Law  Procedure  Act,  1852,  and  even  to 
some  extent  subsequently  thereto,  all  personal  actions  in  the 
Superior  Courts  of  Common  Law  were  classed  under  the  two 
divisions  of  actions  of  contract  and  actions  of  tort,  the  former 
comprising  the  forms  of  action  known  as  actions  of  assumpsit^ 


[d)  See  "  Proceedings  in  lieu  of  Demurrer, ^^  post^  p.  598. 

\e)  See  "  Bepliea  and  Subsequent  Pleadings,"  poet,  p.  561. 

; /)  See  "  Belies  and  Subsequent  Pleadings,    post,  p.  562. 

[g)  As  to  actions  for  wrongs  arising  out  of  contraot,  see  further  infra. 
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debt^  and  eocenantj  and  the  latter,  the  forms  of  action  known 
as  actions  of  trespass,  case  (A),  trover  (t),  detinue  (j)  (except  in 
some  points  of  view),  and  replevin  {k).  The  efEect  of  the  Rules 
nnder  the  Judicatm-e  Acts  has  been  finally  to  abolish  the  old 
forms  of  action  above  referred  to  (/),  and  the  distinctions  between 
them  are  now  chiefly  material  for  the  explanation  of  some  of  the 
earlier  decisions  of  the  Courts,  and  for  the  construction  of  certain 
statutes  passed  previously  to  the  Judicature  Acts  (m). 

But  the  division  of  personal  actions  into  actions  on  contracts 
(or  "  Actions  founded  on  Contract ")  and  actions  for  wrongs  (or 
"Actions  founded  on  Tort")  is  recognized  by  the  present 
rules  (n),  and  is  still  of  importance  as  regards  the  provisions  of 
s.  116  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
with  respect  to  costs,  and  of  ss.  65  and  66  of  the  same  Act  with 
r^ard  to  the  remitter  of  actions  to  the  County  Court  (o).  It 
should  be  added,  however,  that  causes  of  action  for  wrongs 
aiisiBg  out  of  contract,  that  is,  claims  for  the  breach  of  some 
duty  arising  out  of  a  contract,  partake  to  some  extent  of  the 
character  both  of  breaches  of  contract  and  of  wrongs,  and  such 
actions,  therefore,  cannot  be  considered  as  falling  exclusively 
within  either  of  the  two  above-mentioned  classes  of  action  (p). 

Ruks  now  in  force  as  to  Pleading  J] — ^Pleading  in  actions  in  the 
High  Court  of  Justice  is  now  mainly  regulated  by  the  '^  Rules 
of  the  Supreme  Court,  1883,"  which  mive  annulled  the  Rules  and 
Orders  previously  in  force  on  that  subject  under  the  Judicature 
Acts,  and  have  substituted  new  Rules  and  Orders  in  place  of  those 
which  have  been  so  annulled  {q).  Many  of  the  former  statutory 
enactments  with  respect  to  pleading  which  had  been  virtually 
repealed  or  superseded  by  the  provisions  of  the  Judicature  Acts 
and  of  the  Rules  thereunder,  have  been  repealed  by  the  Civil 


'h)  See  *'  LimUatifm,  Statutes  of,''  post,  p.  919. 

t)  See  "  Conversioriy**  potty  V.  382. 

j)  See  "  Detention  o/OoodBy"  post,  p.  408. 

tk)  See  1  Chit.  PL  7th  ed.  p.  109. 

[I)  Bryant  Y.  Herbert,  3  C.  P.  D.  at  p.  390 ;  47  L.  J.  0.  P.  670 ;  Pontifex 
v.  Mid.  Ry.  Co.,  3  a  B.  D.  at  p.  26;  47  L.  J.  a  B.  28;  Gihhs  v.  Guild, 
9  Q.  B.  D.  at  p.  67 ;  61  L.  J.  Q.  B.  313;  and  see  Taylor  v.  Jf.  8.  &  L. 
By.  Co.,  (1895)  1  Q.  B.  134 ;  64  L.  J.  Q.  B.  6 ;  Kelly  v.  Met.  By.  Co., 
(1895),  1  a  B.  944 ;  64  L.  J.  Q.  B.  568. 

(m)  See  ''Limitation,  Statutes  of,''  post,  p.  919 ;  "Not  Guilty  by  StatuU," 
post,  p.  931. 

In)  See  E.  S.  0.  1883,  App.  C,  Sects.  IV.,  V.  and  VI. 

[o)  See  cases  cited  note  (l),  supra. 
p)  See  **  Carriers,"  post,  p.  168. 

[q)  See  the  Judicature  Act,  1875,  s.  17,  and  the  introduction  to  the 
R.  S.  C.  1883 ;  and  Appendix  O. 
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Procedure  Acts  Eepeal  Act,  1879,  and  the  Statute  Law  Eevisioii 
and  Civil  Procedure  Act,  1883. 

The  Judicature  Act,  1875,  s.  33  (2),  expressly  provides  that 
all  enactments  inconsistent  with  that  Act  or  the  Judicature  Act, 
1873,  are  repealed,  and  it  would  seem  also  that  under  the  pro- 
visions of  the  Judicature  Act,  1875,  any  then  existing  statutes 
relating  to  procedure  which  are  inconsistent  with  the  present 
rules  must  be  regarded  as  virtually  or  impliedly  repealed  (r). 

The  Judicature  Act,  1876,  s.  21,  contains  a  saving  of  previously 
existing  forms  and  methods  of  procedure  {mutatis  mutandis)  in 
so  far  as  they  are  not  inconsistent  with  the  Judicature  Acts  or 
with  any  of  the  rules  thereunder  («) ;  and  it  is  provided  by 
0.  LXXII.  r.  2,  of  the  present  rules  that  "where  no  other 
provision  is  made  by  the  Acts  or  these  rules,  the  present  procedure 
and  practice  remain  in  force  "  (t).  The  word  **  Acts  in  that 
rule  means  the  Supreme  Court  oi  Judicature  Acts,  1873  to  1879, 
the  Appellate  Jurisdiction  Act,  1876,  and  the  Supreme  Court  of 
Judicature  Act,  1881  (m). 

Pleadings — when  dispensed  with,'] — Under  the  present,  as  under 
the  former  practice,  pleadings  may  be  dispensed  with  where  a 
special  case  for  the  opinion  of  the  Court  upon  questions  of  law 
is  stated  by  consent  of  the  parties  («?) .  And  now  by  0.  XXXI V. 
r.  9,  where  the  parties  to  an  action  are  agreed  as  to  the  questions 
of  fact  to  be  decided  between  them,  they  may  by  consent  and 
order  of  the  Court  or  a  judge,  state  such  questions  of  fact  in  the 
form  of  an  issue  and  proceed  to  the  trial  thereof  without  any 
formal  pleadings  (w) ;  and  by  0.  XVIIIa,  a  plaintifE  may 
without  pleadings  proceed  to  trial  subject  to  the  following 
rules : — 

(1.)  The  indorsement  of  the  writ  of  summons  shall  contain  a 


(r)  See  the  Judicature  Act,  1875,  e.  17,  and  46  &  47  Vict.  c.  49,  e.  6  (c), 
and  the  cases  below  cited ;  and  see  In  re  MilW  Estate^  34  Ch.  D.  24 ; 
66  L.  J.  Ch.  60.  As  to  the  effect  of  the  repeal  by  the  Judicature  Acts  of 
inconsistent  enactments,  see  Oarnett  v.  Bradley^  3  App.  Cas.  944  ;  48  L.  J. 
H.  L.  186 ;  Tenant  v.  ElliSy  6  Q.  B.  D.  46 ;  50  L.  J.  Q.  B.  143 ;  Sneliing 
V.  Pulling,  29  Ch.  D.  85 ;  Stokea  v.  StokeSy  19  Q.  B.  D.  62,  419;  56  L.  J. 
a  B.  494 ;  Matthews  v.  Ovey^  13  Q.  B.  D.  403 ;  53  L.  J.  Q,  B.  439 ; 
Famell  v.  Mart,  29  Ch.  D.  325;  Jiockett  v.  CUppingdah,  (1891)  2  Q.  B. 
293 ;  60  L.  J.  Q.  B.  782 ;  BuckUy  v.  Hull  Docks  Co.,  cited  ©o«f,  p.  67. 

{s)  See  also  s.  23  of  the  Judicature  Act,  1873,  as  to  the  moae  of  exercising 
jurisdiction. 

it)  See  In  re  Busfield,  32  Ch.  D.  123 ;  55  L.  J.  Ch.  467  ;  Hume  v. 
Somerton,  25  Q.  B.  D.  239 ;  59  L.  J.  a  B.  420. 

[u)  See  O.  LXXI.  r.  1. 

v)  See  O.  XXXIV.  r.  1. 

[w)  See  0.  XXXTV.  rr.  9—12,  and  Appendix  B.,  Form  No.  15. 
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statement  sufficient  to  give  notice  of  the  nature  of  his 
olaim  or  of  the  relief  or  remedy  required  in  the  action, 
and  shall  state  that  if  the  defendant  appears  the  plaintiff 
intends  to  proceed  to  trial  without  pleadings. 

(2.)  Within  ten  days  after  appearance  the  plaintiff  shall  serve 
twenty-one  days'  notice  oi  trial  without  pleadings.  Such 
notice  shall  be  in  Form  No.  16a,  Appendix  B.,  with  such 
variations  as  circumstances  may  require. 

(3.)  The  defendant  may  within  ten  days  after  appearance 
apply  by  summons  for  the  delivery  of  a  statement  of 
claim,   and    on  such   summons  the  judge  may  order 

(1)  that  a  statement  of  claim  shall  be  delivered,  in  which 
ease  the  action  shall  proceed  in  the  usual  manner;  or 

(2)  that  the  action  shall  proceed  to  trial  without  pleadings, 
in  which  case  it  may  be  further  ordered,  if  the  judge 
shall  think  fit,  that  either  party  shall  deliver  particulars 
of  his  claim  or  defence. 

(4.)  When  the  judge  orders  that  the  action  shall  proceed  to 
trial  without  pleadings,  and  makes  no  order  as  to 
particulars,  all  defences  cQiall  be  open  at  the  trial  to  the 
defendant.  Where  particulars  are  ordered  to  be  delivered 
the  parties  shall  be  Dound  by  such  particulars,  so  far  as 
regwls  the  matters  in  respect  of  which  the  order  for 
pyticulars  was  made. 

(5.)  Where  a  defendant  has  not  taken  out  a  summons  under 
Bule  3  of  this  Order,  he  shall  not  be  allowed  to  rely  on  a 
set-off  or  counterclaim,  or  on  the  defence  of  infancy, 
coverture,  fraud,  statute  of  limitations,  or  discharge 
under  the  Bankruptcy  Acts,  unless  he  shall  have  given 
(within  ten  days  after  appearance)  notice  to  the  plaintiff, 
stating  the  grounds  and  particulars  upon  which  he 
relies. 

(6«)  When  a  plaintiff  indorses  the  writ  of  simmions  with  a 
statement  that,  if  the  defendant  appears,  he  intends  to 
proceed  to  trial  without  pleadings,  no  pleadings  shall  be 
required  or  delivered,  except  by  order  of  the  judge  made 
under  Bule  3  of  this  Order. 
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CHAPTER  II. 

Pleading  in  General  (a). 


(a)  Date^  titles  and  descriptiony  <fec.,  of  pleadings^] — By  0.  XIX.  r.  11, 
**  Every  pleading  shall  be  delivered  between  parties  and  shall  be  marked 
on  the  face  with  the  date  of  the  day  on  which  it  is  delivered,  the  reference 
to  the  letter  and  number  of  the  action,  the  Division  to  which "  **  the 
action  is  assigned,"  ^*  the  title  of  the  action,  and  the  description  of  the 
pleading,  and  shall  be  indorsed  with  the  name  and  place  of  business  of 
the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name  and 


The  ** letter  and  number"  are  the  letter  and  number  by  which  the 
action  is  distinguished  in  the  cause  book.  (See  0.  Y.  r.  13,  and  Eulo  3 
of  the  Central  Office  Practice  Rules.) 

By  s.  34  of  the  Judicature  Act,  1873,  particular  kinds  of  actions  have 
been  assigned  to  particular  Divisions  of  the  High  Court  of  Justice. 
Subject  to  the  provisions  of  that  section  and  to  the  power  of  transfer,  a 
plaintiff  may  in  general  assign  his  action  to  any  Division.  (See  Judica- 
ture Act,  1875,  s.  11. J 

As  to  the  power  oi  transferring  actions  from  one  Division  to  another, 
see  the  proviso  to  the  last-mentioned  section,  and  0.  XLIX.  rr.  1,  3. 

If  the  action  is  proceeding  in  a  disti'ict  registry,  the  name  of  the 
district  registry  is  usually  placed  immediately  under  the  name  of  the 
Division  of  the  High  Court. 

The  description  of  the  pleading  should  be  inserted  as  a  heading  at  the 
commencement  of  the  bodj-.     (See  the  form  set  outpost,  p.  35.) 

As  to  the  heading  of  an  amended  pleading,  see  **  Amendment  of 
Pleadtnga^^' post^ -p.  17. 


by  the  Eules,  usually  remains  throughout  the  proceedings 
an  action  the  same  as  that  stated  on  the  writ,  and  must  be  marked  on 
the  pleadings  accordingly  (see  0.  XIX.  r.  11,  above  cited;  and  soo 
**  Statement  of  Claim,^*  ''  Misvomer"  **  Parties,**  post,  pp.  42,  47,  46;  and 
**  Counterclaims^**  post,  p.  587).  If  in  any  case  allowed  by  the  rules,  as 
by  reason  of  deaths  of  parties,  or  the  non-appearance  of  some  of  several 
defendants,  the  parties  between  whom  the  pleading  is  delivered  do  not 
correspond  with  those  mentioned  in  the  title  of  the  action,  some  short 
statement  or  suggestion  of  the  fact  of  the  death  or  non-appearance  should 
be  inserted  in  the  pleading  to  explain  the  discrepancy.  (See  forms  at 
pp.  71,  12ypo6t;  ''Misnomer,**  post,  p.  47;  **  Parties,**  post,  p.  46;  soo 
further,  **  £j:ecuiors,**  post,  p.  208;  **  CounterclatTna^**  post,  pp.  687,  688.) 
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Mode  of  pilecuiing,'] — ^Under  the  practice  now  in  force  (see  0.  XIX.  r.  1) 
the  principal  rules  to  be  observed  in  pleading  are  as  follows : — 

By  O.  XIX.  r.  2,  pleadings  are  to  be  "  as  brief  as  the  nature  of  the 
case  will  admit,"  and  the  costs  occasioned  by  any  unnecessary  prolixity 
may  be  ordered  **  to  be  borne  by  the  party  chargeable  with  the  same." 

Dj  0.  XIX.  r.  4,  '*  Every  pleading  shall  contain,  and  contain  only,  a 
statement  in  a  summary  form  of  the  material  facts  on  which  the  party 
pleading  relies  for  his  claim  or  defence,  as  the  case  may  be,  but  not  the 
evidence  by  which  they  are  to  be  proved,  and  shall,  when  necessary,  be 
divided  into  paragrapns,  numbered  consecutively.  Dates,  sums  and 
numbers  shall  be  expressed  in  figures,  and  not  in  words."  (For  that  part 
of  the  role  which  relates  to  signature  of  pleadings,  see  post,  p.  14.) 

By  O.  XIX.  r.  6,  "The  forms  in  Appendices  C,  D.,  and  E.,  when 
appucable,  and  where  they  are  not  applicable,  forms  of  the  like  character, 
as  near  as  may  be,  shall  be  used  for  all  pleadings,  and  where  such  forms 
are  applicable  and  sufficient,  any  longer  forms  shall  be  deemed  prolix, 
and  the  costs  occasioned  by  such  prolixity  shall  be  disallowed  to  or  borne 
by  the  party  so  using  the  same,  as  the  case  may  be."  (See  these  forms 
dted  under  the  various  headings,  post,) 

Under  these  rules  it  is  a  first  principle  of  pleading  that  facts  only  are 
to  be  stated,  and,  except  where  the  party  pleading  relies  upon  foreign  or 
colonial  law,  &c.,  or  private  Acts  of  Parliament  fas  to  which  see  p(/8t^ 
p.  11),  matters  of  law  or  mere  inferences  of  law  snould  not  be  stated  as 
&cts.  If  any  party  seeks  to  raise  a  point  of  law  by  his  pleading,  as,  for 
instance,  if  he  wishes  to  plead  an  oojection  to  the  effect  that  the  facts 
stated  by  his  adversary  are  insufficient  in  law  to  support  his  adversary's 
claim  or  defence,  the  proper  mode  of  doing  so  is  that  pointed  out  by 
0.  XXV#  (See  "  Proceedings  in  lieu  of  Demurrer"  post,  p.  698.)  As 
to  other  moaes  of  raising  questions  of  law,  as  by  spedfll  case  or  by 
motion  for  judgment  on  admissions  in  pleadings,  see  0.  XXXIV.  and 
XXXn.  r.  6. 

Mere  evidence  of  facts,  as  distinguished  from  the  facts  themselves, 
must  not  be  pleaded.  (0.  XIX.  r.  4,  supra,)  This  rule  applies,  inter 
alia^  to  admissions  relied  upon  merely  by  way  of  evidence.  (See 
0.  XX.  r.  8,  cited  **  Accounts  Stated,'*  post^  p.  85;  Davy  v.  Oarrett, 
7  Ch.  D.  473,  485 ;  46  L.  J.  Ch.  218 ;  WiUiamstm  y,  L,  &  N,  W.  By,  Co,, 
12  Ch.  D.  787 ;  49  L.  J.  Oh.  559,  decided  under  the  former  rules ; 
Bpedding  v.  Fitzpatridc,  38  Ch.  D.  410.  414;  58  L.  J.  Oh.  139;  BriUm 
Medical  Life  Assoc,  v.  Britannia  Fire  Assoc,  59  L.  T.  888.) 

The  same  prohibition  of  pleading  evidence  was  contained  also  in  the 
repealed  O,  XIX.  r.  4,  with  reference  to  which  Brett,  L.  J.,  made  the 
fouowing  observations :  "  The  distinction  is  taken  in  the  very  rule  itself, 
between  the  facts  on  which  the  party  relies  and  the  evidence  to  prove 
those  facts.  Erie,  0.  J.,  expressed  it  in  this  way.  He  said  there  were 
&ct8  that  might  be  called  the  allegata  probanda,  the  facts  which  ought  to 
be  proved,  and  they  were  different  from  the  evidence  which  was  adduced 
to  prove  tiiose  facte."  {Philipps  v.  Philipps,  4  Q.  B.  D.  at  pp.  132,  133 ; 
48L.  J.  as.  135.) 

The  facte  pleaded  should  be  pleaded  with  *'  certainty,"  that  is,  they 
should  be  distinctly  stated  as  facte,  and  not  be  left  to  be  inferred  from 
vague  or  ambiguous  expressions,  or  from  statemente  of  circumstances 
consistent  with  a  different  conclusion.  (See  ^*  Fraud"  post,  p.  435 ; 
Philipps  V.  Philipps,  supra,)  It  is  one  of  the  principal  objecte  of  the 
present  rules  to  prevent  unnecessary  prolixity  m  the  pleadings.     Only 

such  ibcte  should  be  pleaded  as  are  material  to  the  case  of  the  party 

pleading.    (O.  XIX.  r.  4 ;  MiUington  y.  Loring,  6  a  B.  D.  190 ;  50  JU  J. 
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Q.  B.  214.)  The  material  facts  must  be  stated  in  a  summary  form,  and 
as  briefly  as  the  nature  of  the  case  will  admit,  and  the  pleader  is  required 
to  adopt  or  follow,  as  nearly  as  the  circumstances  wiU  allow,  the  concise 
forms  which  are  given  in  Appendices  C,  D.,  and  £.  (See  0.  XIX.  rr.  2, 
4,  5,  15,  cited  pp.  7,  646 ;  Philipps  v.  FhilippSy  supra ;  Davy  v.  Garrett^ 
7  Ch.  D.  473,  480—482 ;  47  L.  J.  Ch.  218 ;  ScoU  v.  Sampson,  8  Q.  B.  D. 
491 ;  61  L.  J.  a  B.  380;  Davis  v.  James,  26  Ch.  D.  778;  63  L.  J.  Oh. 
623 ;  Darhyshirey.  Leigh,  (1896)  1  Q.  B.  664 ;  66  L.  J.  a  B.  360.)  It  seems 
that  the  material  facts  which  are  required  to  be  pleaded  in  a  statement  of 
claim  in  an  action  for  damages  are  not  confined  to  facts  which  are  material 
as  oonstitutinff  the  cause  of  action,  but  include  also  facts  which  are  material 
as  showing  me  nature  and  extent  of  the  injury  in  respect  of  which 
damages  are  sought  to  be  recovered,  and  which  are  intended  to  be  proved 
at  the  trial  in  aggravation  of  damages.  (See  Millington  v.  Loring,  6  Q.  B. 
D.  190 ;  60  L.  J.  a  B.  214 ;  Lumh  v.  Beaumont,  49  L.  T.  772 ;  WhUney 
v.  Moignardy  24  Q.  B.  D.  630 ;  69  L.  J.  Q.  B.  324 ;  though  see  Wood  v. 
Earl  of  Durham,  below  cited.^  It  has  been  held,  however,  that  a  defen- 
dant is  not  in  general  entitled  to  plead  in  his  defence  facts  which  do  not 
affect  the  cause  of  action  and  merely  go  in  mitigation  of  damages.  (  Wood 
V.  Earl  of  Durham,  21  Q.  B.  D.  601 ;  67  L.  J.  Q,  B.  647.) 

By  0.  XIX.  r.  6,  **  In  all  cases  in  which  the  party  pleading  relies  on 
any  misrepresentation,  fraud,  breach  of  trust,  wmul  default,  or  undue 
influence,  and  in  all  other  cases  in  which  particulars  may  be  necessary 
beyond  such  as  are  exemplifled  in  the  forms  aforesaid,  piurticulars  (with 
dates  and  items,  if  necessary^  shall  be  steted  in  the  pleading ;  provided 
that,  if  the  particulars  be  of  aebt,  expenses,  or  damages,  and  exceed  three 
folios,  the  fact  must  be  so  stated,  with  a  reference  to  full  particulars 
already  delivered  or  to  be  delivered  with  the  pleading." 

The  forms  referred  to  in  this  rule  are  the  forms  in  Appendices  C,  D., 
and  E.  (See  0.  XIX.  r.  b,  cited  ante,  p,  7.)  For  an  inste^ce  of  a 
form  stating  that  particulars  of  damages  exceed  three  folios  and  have  been 
delivered  separatdy,  see  App.  C,  Sect.  Y.,  No.  9,  cited  *'  Landlord  and 
Tenant,^*  post,  p.  259. 

If  sufficient  particulars  are  not  given  in  the  pleading  in  cases  within  the 
above  rule,  the  opposite  party  may  obtain  an  order  for  a  further  and  better 
statement  of  the  nature  of  the  claim  or  defence,  or  further  and  better  ])ar- 
ticulars  of  any  matter  stated  in  such  pleading.    (See  0.  XIX.  r.  7,  cited 
**  Particulars,   post,  p.  37.) 
As  to  particulars  generally,  see  "  Particulars,'^ post,  p.  37. 
The  division  of  a  pleading  into  paragraphs  is  now  only  required  *'  when 
necessary."    (0.  XlX.  r.  4,  supra,)    It  appears  from  the  forms  given  in 
the  Appendices,  that  pleadings  in  simple  cases  may  be  properly  stated  in 
a  sin^e  paragraph,  although  such  paragraph  may  contain  several  distinct 
allegations.    But  by  0.  XX.  r.  7,  **  Where  the  plaintiff  seeks  relief  in 
respect  of  several  distinct  claims  or  causes  of  complaint  founded  upon 
separate  and  distinct  grounds,  they  shcdl  be  stated,  as  far  as  may  oe, 
separately  and  distinctly.    And  the  same  rule  shall  apply  where  the  def en- 
dsLDt  relies  upon  several  distinct  groimds  of  defence,  set-off,  or  counter- 
claim foimded  upon  separate  and  dtstinct  facts."  In  such  cases,  therefore> 
the  pleading  should  be  divided  into  paragraphs  so  as  to  arrange  the 
different  facte  relied  upon  in  a  distinct  and  convenient  form.    Even  in 
the  statement  of  a  sinele  cause  of  action  or  ground  of  defence,  &c.,  the 
same  course  may  also  be  necessary  where  the  case  of  the  party  pleading 
involves  the  statement  of  various  distinct  facte. 
In  actions  on  conti*acte  where  the  contract  rolied  upon  is  in  writing,  that 
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fact  ahould,  in  g€Eiieral,  be  stated  (see  the  Forms  in  App.  C.  and  D. ; 
Turqiiand  y.  Fearon,  40  L.  T.  543),  and  if  the  partjr  pleading  does  not 
state  or  show  whether  the  contract  relied  upon  by  him  was  in  writing  or 
not,  or  does  not  give  sufficient  particulars  with  respect  to  it,  the  opposite 
party  may,  where  necessary,  obtain  an  order  for  particulars  as  to  these 
matters.    (See  0,  XIX.  r.  7,  cited  **  Particulars  "  post,  p.  37.) 

In  stating  a  written  contract,  or  other  document  relied  upon,  whether 
under  seal  or  not,  it  is  open  tx>  the  pleader  either  to  state  it  according  to 
its  legal  effect,  or  where  the  precise  words  of  the  document  are  material 
and  can  be  stated  without  prolixity,  to  set  out  the  document  itself  (or  the 
material  parts  thereof)  verbatim.  This  was  so  before  the  Judicature  Acts, 
and  is  so  still;  for  it  is  provided  by  0.  XIX.  r.  21,  that  **  Wherever  the 
contents  of  any  document  are  material,  it  shall  be  sufficient  in  any  plead- 
ing to  state  the  effect  thereof  as  briefly  as  possible,  without  setting  out 
the  whole  or  any  part  thereof,  unless  the  precise  words  of  the  document  or 
any  part  thereof  are  material.'* 

vVnere  the  legal  effect  of  the  document  is  stated,  the  pleader  takes  upon 
ItiTfUMlf  to  fi;iye  the  true  meaning  of  the  instrument,  whatever  its  terms 
may  be ;  imere  the  document  is  set  out  verbatim^  he  leaves  the  construc- 
tion of  it  to  the  Court,  except  that  the  meaning  is  often  necessarily 
assumed  in  alleging  the  breach.  In  the  generality  of  cases,  the  best  and 
most  usual  course  is  to  state  the  legal  effect  of  the  documents  relied  on, 
especially  where  they  are  lengthy  or  numerous ;  but  where  the  meaning 
is  doubtful,  and  it  is  wished  to  raise  in  the  easiest  and  most  direct  form 
the  question  of  their  sufficiency  to  support  the  action,  it  may  be  advisable 
to  set  them  out  verbatim  where  that  can  be  done  without  unduly  lengthen- 
ing the  pleading.  (See  App.  C,  Sect.  lY.,  No.  10,  cited  **  Chuaranteea,^' 
jkSi,  p.  214.) 

A  pleading  which  sets  out  verbatim  immaterial  documents,  or  documents 
whicu  are  only  material  as  containing  matter  of  evidence  (as,  for  instance, 
admissions  by  the  opposite  party),  may  be  liable  to  be  struck  out  under 
0.  XIX.  r.  27,  dtedpoit,  p.  11.  (See  Davy  v.  Oarrett,  poat,  p.  12.)  In  some 
cases,  however,  Uie  precise  words  of  a  document  not  only  are  material, 
but  must  be  necessarily  inserted  verbatim  in  the  pleading.    Thus  the 

Slaintiff  in  an  action  for  libel  is  bound  to  state  the  precise  words  of  the 
hel  complained  of,  and  must  therefore  set  out  verbatim  in  his  statement 
of  claim  so  much  of  the  document  in  question  as  contains  the  alleged  Hbel. 
(Harris  v.  Warre,  4  C.  P.  D.  125 ;  48  L.  J.  C.  P.  310 ;  Darbyskire  v.  Leigh, 
(1896)  1  a  B.  554;  65  L.  J.  Q.  B.  360;  see  '' Defamation/* post,  y,  402.) 

Where  the  legal  effect  of  a  document  is  stated,  it  is  not  necessary  to 
follow  the  wonk  of  the  instrument.  (1  Marsh.  216,  217.)  Generally, 
however,  the  safest  and  best  course,  even  in  pleading  an  instrument 
according  to  its  legal  effect,  is  to  follow  the  terms  and  order  of  the  docu- 
ment itself,  so  far  as  practicable  with  due  regard  to  conciseness,  instead 
of  attempting  to  reform  it  or  to  use  supposed  equivalent  expressions,  but 
to  omit  all  portions  of  the  document  not  material  to  the  case.  Where  it 
is  necessary  to  state  the  pleadings  in  a  previous  action,  their  effect  should 
be  concisely  stated,  so  far  as  material,  and  it  is  not  necessary  to  set  tliem 
out  in  full.  {Houstm  v.  8Ugo,  29  Oh.  D.  448 ;  ''Estoppel*' post,  p.  695 ; 
and  see  Knowles  t.  BaberU,  38  Gh.  D.  263.) 

Where  a  written  contract  or  other  document  relied  upon  by  Hie 
plaintiff  is  stated  in  the  statement  of  claim  according  to  the  legal  effect 
attributed  to  it  by  the  plaintiff,  and  the  defendant,  while  admitting  the 
document  itself,  wishes  to  dispute  the  construction  thus  put  upon  it,  ho 
amy  raise  tho  question  of  its  sufficiency  to  support  the  action,  either  by 
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pleading  a  denial  that  it  is  to  the  effect  alleged,  and  stating  its  effect 
according  to  his  own  construction,  or  by  simply  setting  out  the  document 
verbatim  in  the  statement  of  defence,  with  an  allegation  that  it  is  the 
contract  mentioned  or  referred  to  in  the  statement  of  claim.  If  the  docu- 
ment is  lenfcthy,  or  if  numerous  documents  are  relied  upon,  or  if  the  point 
of  construction  does  not  go  to  the  whole  or  a  substantial  part  of  the  cause 
of  action,  the  defendant's  better  course  in  such  a  case  is  usually  to  plead 
such  denial  as  above  mentioned,  with  a  short  statement  of  the  real  effect 
of  the  documents  according  to  his  own  contention.  (See  ^^Proceedings  in 
lieu  of  Demurrer ^^^  post,  p.  600 ;  **  Agreements,'*  post,  p.  618.)  If,  however, 
the  document  or  documents  can  be  set  out  verbatim  without  proUxity,  and 
the  point  of  construction  goes  to  the  whole  or  to  a  substantial  part  of  the 
cause  of  action,  it  may  in  some  cases  be  proper  and  advisable  to  set  out 
the  document  or  documents  verbatim  in  the  defence.  In  the  latter  case, 
where  the  document  is  set  out  verbatim  by  way  of  a  distinct  defence,  the 
plaintiff,  unless  he  can  show  that  the  document  set  out  is  not  the  docu- 
ment on  which  he  relies,  or  is  incorrectly  set  out  by  the  defendant,  may 
be  obliged  either  to  amend  his  statement  of  claim  or  to  raise  the  question 
of  construction  by  pleading  an  objection  in  point  of  law.    (See  lb,) 

Where  a  contract  or  other  document  is  stated  verbatim,  the  pleading 
must  in  some  way  show  its  application  to  the  facts  stated,  as  by  identifying 
the  parties,  &c.,  and  it  may  sometimes  be  necessary  to  add  an  express 
allegation  for  this  purpose. 

By  O.  XIX.  r.  24,  "Whenever  any  contract  or  any  relation  between 
any  persons  is  to  be  implied  from  a  series  of  letters  or  conversations,  or 
otherwise  from  a  number  of  circumstances,  it  shall  be  sufficient  to  allege 
such  contract  or  relation  as  a  fact,  and  to  refer  generally  to  such  letters, 
conversations,  or  circumstances  without  setting  them  out  in  detail.  And 
if  in  such  case  the  person  so  pleading  desires  to  rel^  in  the  alternative 
upon  more  contracts  or  relations  than  one  as  to  be  implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative."  (See  App.  0., 
Sect.  II.,  Forms  Nos.  11,12.) 

By  O.  XIX.  r.  22,  "Wherever  it  is  material  to  alle^  malice,  fraudu- 
lent intention,  knowledge,  or  other  condition  of  the  mind  of  any  person, 
it  shall  be  suiO&cient  to  allege  the  same  as  a  fact  without  setting  out  the 
circumstances  from  which  Sie  same  is  to  be  inferred."  (See  ±t.  S.  C, 
1883,  App.  C,  Sect.  VI.,  Forms  Nos.  13,  14  and  15;  and  see  "Fraud," 
post,  pp.  436,  707;  ^* Defamation,*'  post,  p.  405;  "McUicious  Prosecution,** 
post,  p.  460.) 

By  O.  XIX.  r.  23,  "Wherever  it  is  material  to  allege  notice  to  any 
person  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such 
notice  as  a  fact,  unless  the  form, or  the  precise  terms  of  such  notice,  or 
the  circumstances  from  which  such  notice  is  to  be  inferred,  be  material." 
(See  forms  of  defence  alleging  notice,  under  "Bills  of  Exchange,**  pttst, 
p.  646 ;  "Landlord  and  Tenant,**  post,  p.  759;  "Master  and  Servant,**  post, 
p.  783.) 

By  O,  XIX.  r.  25,  "Neither  i)arty  need  in  any  pleading  alle^  any 
matter  of  fact  which  the  law  presumes  in  his  favour,  or  as  to  which  the 
burden  of  proof  lies  upon  the  other  side,  unless  the  same  has  first  been 
specifically  denied :  e.g,,  consideration  for  a  bill  of  exchan^,  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  consideration  as  a  sub- 
stantive ground  of  claim."     (See  "Bills  of  Exchange,  <fcc.,"  post,  p.  130.) 

The  following  presumption  may  be  here  mentioned  as  specially  im- 
portant to  the  pleader,  viz.,  there  is  a  presumption  of  the  continuance  of 
the  existing  state  of  things,  in  the  absence  of  any  statemeDt  to  tlie 
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CQntrary ;  that  is  to  sa^,  if  a  particular  state  of  things  is  once  alleged  in 
the  pleadings  as  existing,  it  is,  in  general,  presumed  that  tiiat  state  of 
things  has  continued,  unless  the  pleadings  contaiu  something  to  negative 
it    (See  Oyse  v.  JEUiSy  1  Stra.  228.) 

It  is  unnecessary  to  plead  matters  of  which  the  Court  takes  judicial 
notice.  The  Ck>urt  takes  judicial  notice  not  only  of  the  law  of  the  realm, 
but  also  of  the  ^neral  law  of  nations ;  the  law  and  custom  of  Parliament, 
including  the  privileges  and  procedure  of  each  branch  of  the  lespuslature ; 
the  prerogatives  of  the  Grown :  the  maritime  and  ecclesiastical  mws ;  the 
articLes  of  war,  both  in  the  land  and  marine  service ;  royal  proclamations ; 
the  custom  of  merchants  where  such  custom  has  been  settled  by  judicial 
determinations ;  the  special  customs  of  gavelkind  and  borough  English 
lands ;  the  customs  of  the  city  of  London,  which  have  been  cei-tified  by 
the  Recorder ;  the  rules  and  course  of  procedure  of  the  Superior  Courts, 
and  the  limits  of  their  jurisdiction ;  the  power  of  the  Ecclesiastical  Courts, 
and  the  limits  of  their  jurisdiction ;  the  division  of  England  into  counties, 
provinces,  and  dioceses ;  the  commencement  and  endmg  of  legal  terms 
and  sittings ;  the  coincidence  of  the  years  of  the  reign  of  any  sovereign  of 
this  ooim^  with  the  years  of  our  Lord ;  the  coincidence  of  the  days  of 
the  week  with  days  of  the  month ;  the  order  of  the  months ;  the  meaning 
of  ordinary  English  words  and  terms  of  art ;  the  names  and  quantities  of 
I^bJ  weights  and  measures ;  and  the  value  of  the  coin  of  the  realm. 

iBut  judicial  notice  is  not  taken  of  private  Acts  of  Parliament ;  nor  of 
foreign  or  colonial  law ;  nor  of  Scotch  law ;  nor  of  particular  local  cus- 
toms or  usages  of  trade ;  nor  of  the  jurisdiction  of  inferior  Courts ;  nor 
of  the  laws,  usa^,  or  customs  of  foreign  countries  or  courts  of  justice ; 
nor  of  the  situation  of  any  particular  place.  Any  of  these  matters  when 
relied  upon  must  be  alleged  like  other  facts;  and  even  in  the  case  of 
relying  on  those  things  of  which  the  Court  takes  judicial  notice,  it  is 
neoesflary  to  allege  any  facts  which  are  required  to  apply  them  to  the 
plaintift  or  defendant,  or  to  the  facts  on  which  the  right  of  action  or 
defence  rests. 

A  more  complete  enumeration  of  the  matters  of  which  the  Court  does 
or  does  not  take  judicial  notice  (including  those  above  stated)  may  be 
found  in  Boscoe's  N.  P.  Ev.,  16th  ed.,  pp.  80 — 84,  and  in  Taylor  on 
Evidence,  9th  ed.,  pp.  3  et  seq. 

By  O.  XIX.  r.  14,  **  Any  condition  precedent,  the  performance  or  occur- 
rence of  which  is  intended  to  be  contested,  shall  be  distinctiy  specified  in 
his  pleading  by  the  plaintifE  or  defendant  (as  the  case  may  be) ;  and, 
ambject  thereto,  an  averment  of  the  performance  or  occurrence  of  all 
conditions  precedent  necessary  for  the  case  of  the  plaintiff  or  defendant 
shall  be  impHed  in  his  pleading."  (See  **  Conditions  FrecederUy"  post, 
p.  188.J 

By  0.  XIX.  r.  26,  "  No  technical  objection  shall  be  raised  to  any 
pleading  on  the  ground  of  any  alleged  want  of  form."  (See  ^'Proceediji^a 
in  lieu  of  Demurrer"  poet,  p.  599.)  This  rule  is  not  intended  to  dispense 
with  the  requirements  of  the  previous  rules  as  to  the  form  of  pleaungs. 
(See  Marshall  v.  Jones,  52  J.  P.  423.)  Nor  is  it  intended  to  apply  to  cases 
where  the  pleading  is  drawn  in  such  a  manner  as  to  prejudice,  embarrass 
or  delay  the  fair  tnal  of  the  action,  as  such  cases  are  provided  for  by  the 
following  rule. 

By  O.  XIX.  r.  27,  '*  The  Court  or  a  judge  may  at  any  stage  of  the  pro- 
oeedongs  order  to  be  struck  out  or  amended  any  matter  in  any  indorsement 
or  pleading  which  may  be  unnecessary  or  scandalous,  or  which  may  tend 
to  prejudioOy  embairaes  or  delay  the  uiar  trial  of  the  action;  and  may  in 


12  Pleading  in  General. 


any  such  case,  if  they  or  he  shall  think  fit,  order  the  costs  of  the  applica- 
tion to  be  paid  as  between  solicitor  and  client." 

Notwithstandinc^  the  express  use  of  the  word  ** unnecessary"  in  the 
above  rule,  it  would  seem  that  unnecessary  statements,  where  they  do  not 
tend  to  prejudice  or  embarrass,  &c.,  and  do  not  materially  increase  the 
length  of  the  pleadings,  will  not  in  general  be  struck  out  merely  on  the 
ground  that  they  are  **  unnecessary."  (See  Kivowlea  v.  Boberts,  36  Ch.  D. 
263,  270  ;  and  Bock  v.  Purssdl,  84  L.  T.  Joum.  p.  45.) 

Matter  containing  charges  and  imputations  not  properly  relevant  to  the 
issues  between  the  parties  will  be  struck  out  as  scandalous.  {Cashin  v. 
Cradock,  3  Oh.  D.  376 ;  see  Christie  v.  Christie^  L.  E.  8  Ch.  499 ;  42  L.  J. 
Oh.  644;  Coyle  v.  Gumming,  27  W.  E.  629 ;  BHght  v.  Mamer,  W.  N.  1878, 
p.  211 ;  Blake  v.  Albion  Ins,  Assoc,,  45  L.  J.  0.  P.  663  ;  Duncan  v.  Veteker, 
W.  N.  1876,  p.  64 ;  Lee  v.  Ashwin,  1  Times  Eep.  291 ;  Smith  v.  The 
British,  &c,  Assoc,,  W,  N.  1883,  p.  232;  Brooking  Y.iMaudslay,  2  Times 
Eep.  827;  and  see  also  Cra^iknall  v.  Janson,  11  Ch.  D.  1,  13;  48  L.  J. 
Oh.  168.) 

But  allegations  of  disgraceful  facts,  if  relevant  and  material  to  the 
issues  between  the  parties,  are  not  **  scandalous  "  within  the  meaning  of 
the  r\ile,  and  will  not  be  struck  out.  {Millington  v.  Loring,  6  Q.  B.  D. 
190 ;  60  L.  J.  Q.  B.  214 ;  Lumh  v.  Beaumont,  49  L.  T.  772 ;  AppUhy  v. 
Franklin,  17  Q.  B.  D.  93 ;  65  L.  J.  Q.  B.  129 ;  and  see  Cashin  v.  Cradock, 
supra  ;  and  Christie  v.  Christie,  supra,) 

Pleading,  or  parts  of  pleadings,  have  been  struck  out  or  amended  as 

embarrassmg,  &c.,  in  the  following  cases  (most  of  which  were  decided 

under  the  repealed  0.  XXVII.  r.  1),  viz.,  for  pleading  mere  general 

allegations  of  title,  instead  of  stating  the  material  facts  relied  upon  as 

giving  the  title  {Philipps  v.  Philipps,  4  Q.  B.  D.  127 ;  48  L.  J.  a  B.  186 ; 

Davis  V.  James,  26  Oh.  D.  778;  63  L.  J.  Oh.  623;  *«  Becovery  of  Land," 

post,  p.  496 ;  and  see  Harris  v.  Jenkins,  22  Oh.  D.  481 ;  62  L.  J.  Oh.  437 ; 

In  re  Barton,  30  W.  E.  287;  Palmer  v.  Palmer,  (1892)  1  Q.  B.  319; 

61  L.  J.  Q.  B.  236) ;  for  pleading  matters  which  are  too  vaguely  stated 

to  give  sufficient  information  to  the  opposite  party  {Harris  v.  Jenkins, 

supra ;  Biddell  v.  Strathmore,  3  Times  Eep.  329 ;  31   Sol.  Joum.  183 ; 

British,  &c.  Land  Assoc,  v.  Foster,  4  Times  Eep.  574 ;  and  see  Fleming  v. 

DolUir,  23  Q.  B.  D.  388 ;  58  L.  J.  Q.  B.  648 ;  Hildidge  v.  (fFarrell, 

8  L.  E.  Ir.  158 ;  Barnes  v.  Barnes,  lb,  166) ;  for  setting  out  immaterial 

matters  in  a  prolix  and  embarrassing  manner  {Knowles  v.  Roberts,  supra  ; 

Davy  V.  Garrett,  7  Oh.  D.  473 ;  46  L.  J.  Oh.  218) ;  for  setting  out  matters 

embarrassing  and  not  relevant  to  the  issue  (Rassam  v.  Budge,  (1893)  1 

Q.  B.  671 ;  62  L.  J.  Q.  B.  312^ ;  for  making  allegations  of  matter  merely 

amounting  to  evidence,  as  admissions,  &c.  (see Davy  v.  Garrett,  supra;  Blake 

V.  Albion  Ins,  Assoc,,  supra ;  Williamson  v.  L,  &  N,  W,  By.  Co,,  12  Oh.  D. 

787 ;  49  L.  J.  Oh.  569 ;  see  iwmJ  v.  Beaumont,  supra  ;  and  see  ante,  p.  7) ; 

for  a  misjoinder  of  plaintiffs  or  of  causes  of  action  {Smith  v.  Richardson, 

4  0.  P.  D.  112 ;  48  L.  J.  0.  P.  140 ;  see  "  PaHies  to  Actions,''  post,  p.  19) ; 

for  pleading  mere  general  or  evasive  denials  {Copley  v.  Jackson,  W.  N. 

1884,  p.  39;  Byrd  v.  Nunn,  7  Oh.  D.  284;   47  L.  J.  Oh.  1 ;   Belt  v. 

Lowes,  61  L.  J.  Q.  B.  269;  see  **  Denials,**  post,  p.  649);  for  pleading  as 

defences  matters  obviously  not  amounting  te  any  defence  {Smith  v.  British, 

<fec.  Assoc,,  W.  N.  1883,  p.  24 ;  Liardet  v.  Hammond,  W.  N.  1883,  p.  96) ; 

or  matters  not  nleadablo  bv  way  of  defence  {Preston  v.  Lamont,  1  Ex.  D. 

361 ;  46  L.  J.  Ex.  797).    But  the  mere  fact  that  the  statements  in  an 

opponent's  pleading  may  bo  difficult  to  deal  with  does  not  render  the 

pleading  **  embarrassing,  &c,"  within  the  meaning  of  this  rule  if  they 
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are  material  facte  and  are  otherwise  properly  pleaded.  See  as  to  state- 
ments of  claim,  Millirigton  v.  Loring^  cited  anUf  p.  8 ;  and  as  to  defences, 
Meugh  V.  Chamberlain,  25  W.  E.  743 ;  Gelding  v.  Wharton  Salt  Co,,  1 
Q.  B.  D.  374 ;  Weymouth  v.  Hich,  1  Times  Eep.  609 ;  Tomkinson  v.  8.  E. 
By,  Co.,  W.  N.  1887,  p.  174 ;  3  Times  Eep.  822 ;  In  re  Morgan,  36  Oh.  D. 
492 ;  56  L.  J.  Ch.  903.  Allegations  are  not  to  be  deemed  *  *  embarrassing," 
&€.,  merely  because  it  is  probable  that  they  may  ultimately  turn  out  to  be 
nntzue  in  fact  {Turquand  v.  Fearon,  40  L.  T.  643;  In  re  Morgan,  supra; 
and  see  UUdidge  v.  CFarrell,  8  L.  E.  Ir.  158),  or  invalid  in  law  (ToTnkin' 
son  y.  S.  E,  By.  Go,,  supra),  A  party  is  in  general  entitled  to  set  up  several 
inconsistent  claims,  defences  or  replies,  and  to  do  so  is  not  embarrassing, 
provided  he  pleads  them  clearly  and  distinctly.  {In  re  Morgan,  supra ; 
Baa-y,  Eve,  4  Ch.  D.  341 ;  46  £.  J.  Oh.  145.) 

Applications  imder  this  rule  should  be  made  in  the  first  instance  by 
summons  to  a  Master  at  Chambers.  (See  0.  LIY.  r.  12 ;  Marriott  v. 
Marriott,  26  W.  E.  416.) 

Where  the  matter  which  is  wrongly  or  improperly  pleaded  is  severable 
from  the  rest  of  the  pleading,  the  order  will  usually  be  limited  to  that 
part  of  the  pleading  (see,  for  instance,  Blake  v.  Albion  Life  Ass,  Co,,  45 
L.  J.  C.  P.  663  ;  Smith  v.  BHtish  Marine  Ins,  Assoc,,  W.  N.  1883,  p.  24; 
Liardet  v.  Hammond,  W.  N.  1883,  p.  96 ;  Knowles  v.  Boberts,  38  Ch.  D. 
2631 ;  but  where  the  matter  which  is  faulty  or  defective  is  so  intermixed 
with  the  rest  of  the  pleading  as  not  to  be  severable  from  it  without  diffi- 
culty, the  whole  of  the  pleading  containing  it  may  be  struck  out  (see,  for 
instance,  Cashin  v.  Cradock,  3  Ch.  D.  376 ;  Davy  v.  Garrett,  7  Oh.  D.  473; 
47  L.  J.  Ch.  218;  WUliamson  v.  L.  &  N.  W,  By,  Co,,  12  Oh.  D.  787 ; 
49  L.  J.  Ch.  559). 

Counterclaims  which  are  such  as  ought  not  to  be  allowed,  or  which 
cannot  be  conveniently  disposed  of  in  the  pending  action,  may  be  excluded. 
(See  O.  XIX.  r.  3 ;  O.  XXI.  r.  15 ;  **  Counterclaims,''  post,  pp.  571,  573.) 
Where  a  pleading  offends  against  the  requirements  of  the  rules,  and  the 
objection  is  a  substantial  one,  the  opposite  party  may  apply  to  have  it 
struck  out  or  amended  under  0.  XtX.  r.  27,  above  cited  (if  it  comes 
within  the  terms  of  that  rule),  or  to  have  it  set  aside  under  0.  LXX.  r.  1 , 
of  the  E.  S.  0.  1883,  which  provides  that,  **  Non-compliance  with  any  of 
these  rules,  or  with  any  rule  of  practice  for  the  time  being  in  force,  shall 
not  render  any  proceedings  void  unless  the  Court  or  a  judge  shall  so 
direct,  but  such  proceedings  may  be  set  aside,  either  wholly  or  in  part,  as 
irr^ular,  or  amended,  or  otherwise  dealt  with  in  such  manner  and  upon 
such  terms  as  the  Court  or  judge  shall  think  fit."    (See  ante,  p.  11.) 

Where  the  objection  is  not  merely  that  the  pleading  is  improper  or 
defective  in  form,  but  that  it  discloses  no  reasonable  ground  of  action  or 
defence,  or  that  the  alleged  ground  of  action  or  defence  stated  therein  is 
frivolous  or  vexatious,  the  opposite  party  may  make  an  application  under 
O.  XXV.  r.  4.     (See  **  Proceedings  in  lieu  of  Demurrer  "  post,  p.  601.) 

Inde])endently  of  the  powers  given  by  0.  XIX.  r.  27  (cited  supra,  p.  11  J, 
and  by  O.  LXX.  r.  1  (cited  supra),  and  0.  XXV.  r.  4  (cited  post,  p.  601), 
the  Court  has  inherent  power  to  strike  out  or  sot  asiae  any  proceedings 
whidi  from  scandalousness  or  prolixity,  &c.,  are  vexatious  or  oppressive 
(see  In  re  Miller,  51  L.  T.  853 ;  Cracknall  v.  Janson,  11  Ch.  D.  1,  13  ;  48 
L.  J.  Ch.  168 ;  Willis  v.  Earl  Beauchamp,  11  P.  D.  59;  55  L.  J.  P.  17 ; 
Peru  V.  Peruvian  Guano  Co,,  36  Ch.  D.  489 ;  Lawrance  v.  Lord  Norreys, 
39  Ch.  D.  213;  Davey  v.  Bentinck,  (1893)  1  Q.  B.  185  ;  62  L.  J.  Q.  B.  114; 
Chafers  v.  Goldsmid,  (1894)  1  a  B.  186 ;  63  L.  J.  Q,  B.  59) ;  or  which 
are  an  abuse  of  the  process  of  the  Court  {Met,  Bank  v.  PooUy,  10  App.  Cas. 
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210 ;  54  L.  J.  Q.  B.  449 ;  lUicM  v.  Magrath,  14  App.  Cas.  665 ;  59  L.  J« 
Q.  B.  159). 

Afi  to  amendment  of  pleadings  by  or  at  the  instanoe  of  the  party  pleading 
them,  Bee  "  Amendment  of  FUadings^"*  infra. 

As  to  amendments  with  respect  to  parties,  see  ^^  Misjoinder  and  Non- 
joinder of  Parties,**  j^st,  p.  26. 

As  to  rules  specially  applicable  to  Defences,  Eeplies  and  Counter- 
claims, 6QQ  post,  pp.  545,  561,  571. 

Signature  of  pleadings,"] — By  0.  XIX.  r.  4,  it  is  provided  {inter  alia) 
that  '*  Signature  of  counsel  sliall  not  be  necessary ;  but  where  pleadings 
have  been  settled  by  counsel  or  a  special  pleader,  they  shall  be  signed  by 
him ;  and  if  not  so  settled,  they  shall  be  signed  by  the  solicitor,  or  by  the 
party  if  he  sues  or  defends  in  person." 

Pleadings,  when  to  he  printed,  <fcc.] — Bv  0.  XIX.  r.  9,  **  Every  pleading 
•which  shcul  contain  less  than  ten  folioB  (every  figure  being  count^  as  one 
word)  may  be  either  printed  or  written,  or  partly  printed  and  partly 
written,  and  every  other  pleading  "  **  shall  be  printed." 

A  folio  consists  of  seventy-two  words,  every  figure  being  counted  as  one 
word.     (See  O.  LXV.  r.  27  (14).) 

As  to  the  mode  of  printing  and  the  delivery  of  copies,  &c.,  see  0.  LXVl. 
r.  7. 

Delivery  of  pleadings,'] — By  0.  XIX.  r.  11,  **  Every  pleading  shall  be 
delivered  between  parties  "  fsee  ante,  p.  6 ;  and  see  O.  XIX.  r.  2,  cited 
post,  p.  44) ;  and  by  0.  XIX.  r.  10,  "  Every  pleading  or  other  docu- 
ment required  to  be  delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of  every  party  who 
appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear  by  a  sobcitor, 
but  if  no  appearance  has  been  entered  for  any  partv,  men  such  pleading 
or  document  shall  be  delivered  bv  being  filed  witn  the  proper  officer. 
The  mode  of  delivery  (or  "  service  )  of  pleadings  which  is  **  now  in  use  *' 
(except  as  to  statements  of  claim  specially  indorsed,  as  to  which  see 
**  Special  Indorsements,"  post,  p.  78)  is  prescribed  by  0.  LXVII.  r.  2. 

Where  no  appearance  has  been  entered  for  a  party,  or  where  a  party,  or 
his  solicitor,  as  the  case  may  be,  has  omitted  to  give  an  address  for  service 
as  required  by  Orders  IV.  and  XII. ,  pleadings  may  be  served  by  filing  them 
with  the  proper  officer.     (0.  LXVIi.  r.  4^ 

Amendment  of  pleadings,] — ^By  0.  XXVIII.  r.  1,  **  The  Court  or  a  judge 
may,  at  any  stage  of  the  procee^gs,  allow  either  party  to  alter  or  amend 
his  indorsement  or  pleadings,  in  such  manner  and  on  such  terms  as  may 
be  just,  and  all  such  amendments  shall  be  made  as  may  be  necessary  for 
the  purpose  of  determining  the  real  questions  in  controversy  between  the 
parties.       

By  0.  XXVm.  r.  2,  "  The  plaintiff  may,  without  any  leave,  amend 
his  statement  of  claim,  whether  indorsed  on  the  writ  or  not,  once,  at  any 
time  before  the  expiration  of  the  time  limited  for  reply  and  before  replying, 
or,  where  no  defence  is  delivered,  at  any  time  before  the  expiration  of  four 
weeks  from  the  appearance  of  the  defendant  who  shall  have  last  appeared." 

The  "time  limited  for  reply"  to  a  defence,  or  to  a  defence  with  a 
counterclaim,  is,  by  O,  XXIlI.  r.  1,  twenty-one  days  after  the  delivery 
of  the  defence  or  of  the  last  of  the  defences,  unless  the  time  is  extended 
by  an  order.  (See  0.  XXIII.  r.  1,  cited  ^>as<,  p.  563;  Burnley  v.  Winn, 
22  Q.  B.  D.  205 ;  58  L.  J.  Q.  B.  128 ;  and  see  "  Time  for  delivering 
Pleadings,"  post,  p.  17.) 

As  to  statements  of  claim  indorsed  on  the  writ,  see  **  Special  Indorse- 
meitts"  post,  p.  77. 
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By  0.  XXV ILL,  r.  3,  **  A  defendant  wlio  has  set  up  any  counterclaim 
or  set-off  may,  without  any  leave,  amend  such  counterclaim  or  set-off  at 
any  time  before  the  expiration  of  the  time  allowed  him  for  answering  the 
reply  and  before  such  answer,  or  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  defence." 

The  time  for  answering  the  reply,  in  the  absence  of  an  order  extending 
the  time,  is  four  days.  (See  0.  xXTTT.  r.  3,  cited poaty  p.  563 ;  and  see 
*•  Time  for  Delivering  Pleadingaf**  poaty  p.  17.) 

By  O.  XXVlil.  r.  13,  *'l!ne  costs  of  and  occasioned  by  any  amend- 
ment made  pursuant  to  Bules  2  and  3  of  this  Order  shall  be  borne  by  the 
party  making  the  same,  unless  the  Court  or  a  judge  shall  otherwise 
order."        

By  O.  XXVm.  r.  4,  "Where  any  party  has  amended  his  pleading 
under"  ir.  2  or  3,  above  cited,  "the  opposite  party  may,  within  eight 
days  after  the  delivery  to  him  of  the  amended  pleading,  apply  to  the 
Court  or  a  judge  to  disallow  the  amendment,  or  any  part  thereof,  and  the 
Court  or  judge  may,  if  satisfied  that  the  justice  of  the  case  requires  it, 
disallow  the  same,  or  allow  it  subject  to  such  terms  as  to  costs  or  other- 
wise as  m^  bejust."    {Bourne  v.  CouUeVy  53  L.  J.  Ch.  699.) 

By  0.  XXvIii.  r.  5,  "Where  any  party  has  amended  his  pleading 
under  Bules  2  or  3,  the  opposite  party  shall  plead  to  the  amended 
pleading,  or  amend  his  pleading,  within  the  time  he  then  has  to  plead 
or  withm  eight  days  from  the  delivery  of  the  amendment,  whichever  shall 
last  expire ;  and  in  case  the  opposite  party  has  pleaded  before  the  delivery 
of  the  amendment,  and  does  not  plead  again  or  amend  within  the  time 
above  mentioned,  he  shall  be  deemed  to  rely  on  his  original  pleading  in 
answer  to  such  amendment." 

Under  Bulea  2,  3  and  5,  above  cited,  a  plaintiff  may  without  leave 
amend  his  statement  of  claim  once  within  Ihe  time  prescribed  by  r.  2, 
and  a  defendant  who  has  pleaded  a  counterclaim  may  without  leave 
amend  his  counterclaim  once  within  the  time  prescribed  by  r.  3,  and 
where  a  statement  of  claim  or  counterclaim  has  been  so  amended,  the 
oi>po8ite  party,  if  he  has  already  {^loaded,  may  amend  his  pleading 
without  leave  within  the  time  prescribed  by  r.  5.  In  aU  other  cases,  u. 
an  amendment  is  required,  leave  must  be  obtained  for  it. 

By  0.  XXVni.  r.  6,  "In  all  cases  not  provided  for  by  the  preceding 
Bules  of  this  Order,  application  for  leave  to  amend  may  be  made  by 
either  party  to  the  Court  or  a  judge  or  to  the  judge  at  the  trial  of  the 
action,  and  such  amendment  may  he  allowed  upon  such  terms  as  to  costs 
or  otherwise  as  may  be  just."  As  to  the  general  power  of  amending 
defects  or  errors  in  any  proceedings,  see  0.  iXVlLL.  r.  12. 

Applications  to  amend  pleadings  before  trial  should  be  made  to  a 
master  by  summons  at  chambers.    (See  0.  LIY.  r.  12.) 

In  any  case  of  bond  dde  mistake,  leave  will  in  general  be  granted  to 
amend  so  as  to  enable  tne  real  question  in  dispute  between  the  parties  to 
be  raised  on  the  pleadings,  where  the  amendment  will  occasion  no  injury 
to  the  opposite  party,  except  such  as  can  be  sufficiently  compensated  for 
or  remedied  by  costs  or  other  terms  to  be  imposed  by  the  order.  {Tildealey 
V.  Harper,  10  Ch.  D.  393 ;  48  L.  J.  Ch.  495  ;  Steward  v.  North  Met. 
Tram.  Go.y  16  a  B.  D.  178,  566 ;  56  L.  J.  a  B.  157 ;  Clarapede  v. 
Commercial  AaaoCy  32  W.  B.  262 ;  Australian  Steam  Co,  v.  Smithy  14 
App.  Cas.  at  p.  320.)  Where  these  conditions  are  fulfilled,  such  leave 
may  be  granted  at  any  stage,  however  negligent  or  careless  the  mistake 
or  omission  may  have  oeen,  and  however  late  may  be  the  application  for 
amendment.    (See  per  Brett,  M.  E.,  in  Clarapede  v.  Commercial  Aasoc.y 
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supra;  Stevoardy.  North  Met,  Tram.  Co,^  16  Q,  B.  D.  at  p.  558;  55 
L.  J.  Q.  B.  157 ;  The  Duke  of  Buccleuch,  (1892)  P.  201 ;  61  L.  J.  P.  57.) 
But  such  applications)  when  required,  should  be  made  without  unneces- 
sary delay,  as  the  fact  of  unreasonable  dela^  in  making  the  application 
may  in  some  cases  be  a  ground  against  its  being  granted.  {Clarapede  y. 
Commercial  Assoc. ^  32  W.  E.  262,  263  ;  Hipgrave  v.  Case,  28  Ch.  D.  356 ; 
54  L.  J.  Ch.  399 ;  CJurk  v.  Wray,  31  Oh.  D.  68 ;  55  L.  J.  Oh.  119.)  Leave 
to  amend  may  be  refused  where  the  original  omission  was  maid  Jide 
or  intentional  {Tildesley  v.  Harper,  supra  ;  Lowther  v.  Heaver,  41  Ch.  D. 
248;  68  L.  J.  Ch.  482;  Edevain  v.  Cohm,  41  Ch.  D.  563),  or  where  at 
the  trial  or  hearing  the  party  seeks  to  alter  the  whole  nature  of  his  case 
by  an  unexpected  amendment  which  may  require  further  evidence  to  be 
adduced  by  nis  opponent  (Ellis  v.  Manchester  Carriage  Co.,  2  C.  P.  D.  13, 
16 ;  Newhy  v.  Sharpe,  8  Ch.  D.  393;  47  L.  J.  Ch.  617;  Bourne  y.  Coulter, 
supra ;  Hipgrave  v.  Case,  28  Ch.  D.  356 ;  54  L.  J.  Ch.  399 ;  Clark  v. 
Wray,31  Ch.  D.  68;  55  L.  J.  Ch.  119;  Edevain  v.  Cohen,  supra\  or 
where  it  is  clear  that  there  is  no  substantial  ground  for  the  case  proposed 
to  be  set  up  by  the  amendment  {Lawrance  v.  Lord  Norreys,  39  Ch.  D. 
213,  232,  235),  or  where  the  amendment  would  cause  injustice  to  the 
opposite  party  such  as  could  not  be  compensated  for  by  imposing  terms 
as  to  costs  or  otherwise  {Steward  v.  North  Met.  Tram.  Co.,  supra ;  Weldon 
V.  Neal,  19  Q.  B.  D.  394  ;  56  L.  J.  Q.  B.  621 ). 

As  to  the  principles  on  which  leave  to  amend  pleadings  will  be  granted 
or  refused,  see  further,  Laird  v.  Briggs,  19  Ch.  D.  22 ;  Kurtz  v.  Spence, 
36  Ch.  D.  770;  Biding  v.  HaxoUns,  14  P.  D.  56;  58  L.  J.  P.  48; 
Hendricks  v.  Montague,  50  L.  J.  Ch.  257,  260. 

0.  XXVni.  r.  5,  above  cited,  only  applies  to  cases  where  a  statement 
of  claim  or  counterclaim  has  been  amended  without  leave  imder 
0.  XXVni.  rr.  2  or  3,  and,  therefore,  where  the  statement  of  claim  is 
amended  under  an  order  ^ving  leave  to  amend,  such  amendment  docs 
not,  in  the  absence  of  special  terms  in  the  order,  ^ve  the  defendant  any 
additional  time  for  pleading  his  defence  or  entitle  him  to  amend  a  defence 
already  delivered.  Accordingly,  when  an  application  is  made  for  leave 
to  amend,  care  should  be  taken  by  the  opposite  party  to  have  it  imposed 
as  a  term  of  the  oi'der,  if  any,  giving  such  leave,  that  any  alteration  or 
amendment  of  his  own  pleading  Tif  any)  already  delivered  which  may  be 
necessitated  by  the  amendment  oi  the  opponent's  pleading  may  be  made 
by  him,  otherwise  a  summons  for  leave  to  make  such  amendments  or 
alterations  may  be  necessary.  So,  too,  care  should  be  taken  that  the 
order  should  provide,  where  necessary,  for  an  extension  of  the  time  for 

S leading  to  the  amended  pleading,  and,  where  the  party  amending  is  a 
efendant,  for  his  taking  short  notice  of  trial,  if  required.  . 

Where  a  party  amends  his  pleading  imder  an  order  giving  leave  to 
amend,  and  the  opposite  party,  having  already  pleaded  in  answer  to  the 
original  pleading  c^fore  such  amendment,  does  not  himself  obtain  leave 
to  amena,  and  amend  thereunder,  he  is  deemed  to  rely  on  his  pleading 
as  it  stands  as  an  answer  to  the  amended  pleading.  (See  Boddy  v.  Wall, 
7  Ch.  D.  164 ;  47  L.  J.  Ch.  112.) 

By  0.  XXVIII.  r.  7,  "  If  a  part^  who  has  obtained  an  order  for  leave 
to  amend  does  not  amend  accordingly  within  the  time  limited  for  that 
purpose  by  the  order,  or  if  no  time  is  thereby  limited,  then  within  four- 
teen davs  from  the  date  of  the  order,  such  order  to  amend  shall,  on 
the  expiration  of  such  limited  time  as  aforesaid,  or  of  such  fourteen  days, 
as  the  case  may  be,  become  ipso  facto  void,  unless  the  time  is  extended  by 
the  Court  or  a  judge." 
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By  O.  XXVmC.  T.  8,  *'  An  indorsement  or  pleading  may  be  amended 
hf  written  alterationB  in  the  copy  wliich  has  been  delivered,  and  by  addi- 
tions on  XMipor  to  be  interleayed  therewith  if  necessary,  unless  the  amend- 
ments require  tlxe  insertion  of  more  than  144  words  in  any  one  place,  or 
are  so  nnmerovLS  or  of  such  a  nature  that  the  making  them  in  writing 
would  render  tlie  document  difficult  or  inconvenient  to  read,  in  either  of 
which  caaes  tlie  amendment  must  be  made  by  delivering  a  print  of  the 
document  as  amended." 

By  O.  XXTVni.  r.  9,  **  Whenever  any  indorsement  or  pleading  is 
ameoided,  the  same,  when  amended,  shall  be  marked  with  the  date  of  the 
order,  if  any,  under  which  the  same  is  so  amended,  and  of  the  day  on 
which  Buch  amendment  is  made,  in  manner  following,  viz. :  *  Amended 

day  of pursuant  to  order  of dated  the of .* "   (See 

a  form  post^  p.  71.)  In  the  case  of  an  amended  writ,  the  copy  served  upon 
the  opposite  party  need  not  be  thus  marked ;  it  is  sufficient  if  the  origmal 
is  marked.     {Hanmer  v.  Clifton,  (1894)  1  a  B.  238.) 

By  O.  XXrVni.  r.  10,  **  Whenever  any  indorsement  or  pleading  is 
amended,  such  amended  document  sh^  be  delivered  to  the  opposite  party 
-within  the  time  allowed  for  amending  the  same." 

As  to  applications  to  have  an  opponent's  pleading  struck  out  or  amended 
as  unnecessary  or  scandalous,  or  tending  to  prejudice,  embarrass,  or  delay 
the  fair  trial  of  the  action,  see  0.  XIX.  r.  27,  cited  '*  Pleading  in  General^ 
anUy  p.  11. 

As  to  amendments  by  striking  out  or  adding  parties,  see  **  PartieSy"  post, 
pp.  25  et  seq* 

"Where  the  claim  stated  in  a  general  indorsement  on  the  writ  of  summons 
is  altered,  modified,  or  ezten&d  by  a  statement  of  claim  subsequently 
deUvered,  no  amendment  of  the  mdorsement  on  the  writ  is  usually 
required.  (See  O.  XX.  r.  4,  dtddpoet,  p.  56.) 
As  to  amending  particulars,  see  *'  Particulars,^'  post,  p.  39. 
Time  for  delivering  pjleadings.l — The  hours  within  whidi  pleadings,  other 
than  statements  of  daim  specially  indorsed  on  the  writ  of  summons  (as  to 
which  see  **  Special  Indorsements,'*  post,  p.  78),  must  be  delivered  are 
prescribed  by  0.  LXTV.  r.  11. 

As  to  the  times  or  periods  prescribed  for  the  delivery  of  pleadings  in 
Tanous  cases,  see  *'  Time  for  delivering  Statement  of  Claim,  post,  p.  69 ; 
"  Time  for  delivering  Defence,'*  post,  p.  553;  **  Mode  of  Pleading  Counter ~ 
daima,  post,  p.  579;  and  '*  Time  /or  delivering  Replies  and  Siibsequent 
Pleadings,"  post,  p.  563. 

As  to  the  effect  of  not  delivering  such  pleadings  within  the  times 
prescribed,  see  lb. 

As  to  the  times  for  delivering  amended  pleadings,  and  for  pleading 
thereto,  see  ^^  Amendment  of  Plecutings,"  ante,  p.  14* 

The  rules  appointing  certain  specified  times  for  the  delivery  of  the 
▼arions  kinds  oi  pleadings  are  subject  to  the  following  general  provisions 
with  respect  to  the  computation  of  time,  &c.,  in  cases  to  which  they  are 

applicable. 

By  O.  LXIV.  r.  12  of  the  Bules  of  1883,  **  In  any  case  in  which  any 
particular  number  of  days,  not  expressed  to  be  clear  days,  is  prescribed 
by  these  Rules,  the  same  shall  be  reckoned  exclusively  of  the  first  day 
and  inclusively  of  the  last  day^' 

But  by  O.  LXIY.  r.  2,  *'  Where  any  limited  time  less  than  six  days 
from  or  after  any  date  or  event  is  appointed  or  allowed  for  doin^  any  act 
cr  taking  any  proceeding,  Sunday,  Gnristmas  Day,  and  Oood  Friday  shall 
sot  he  reckoned  in  the  computation  of  such  limited  time." 

BL.  C 
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Where  the  time  appointed  or  allowed  for  deliyering  or  amending  plead- 
ings is  six  days  or  upwards,  the  fact  that  the  last  day  falls  on  a  Sunday, 
Christmas  Day,  or  Good  Friday  does  not  give  the  party  pleading  any 
additional  time  for  deliyering  his  pleading  (thoujg;h  see  Louis  v.  Marylebone 
Guardians,  32  Sol.  Joum.  187\  except  where  it  has  to  be  delivered  bjr 
being  filed  (see  ^^  Delivery  of  Pleadings,  ante^  p.  14),  in  which  case  it 
would  fall  within  the  provisions  of  0.  LXTV.  r.  3. 

By  0.  LXIV.  r.  1,  where  by  the  rules,  or  by  any  judgment  or  order, 
time  for  doing  any  act  or  takm^  any  proceedmg  is  limited  by  months, 
such  time  shall  be  computed  oy  calendar  months,  unless  otherwise 
expressed. 

by  0.  XIX.  r.  8,  the  party  at  whose  instance  particulars  have  been 
delivered  under  a  judge's  order  has,  unless  the  order  otherwise  provides, 
the  same  length  of  time  for  pleading  after  the  delivery  of  the  peurticulai's 
that  he  had  at  the  return  of  the  summons.  (See  ^^Particulars**  post, 
p.  40.) 

By  O.  LXTV.  r.  6,  the  day  on  which  an  order  for  security  for  costs  is 
served,  and  the  time  thenceforward  until  and  including  the  day  on  which 
such  security  is  given,  shall  not  be  reckoned  in  the  computation  of  time 
allowed  to  plead. 

By  0.  LXIV.  r.  4,  "  No  pleadings  shaU  be  amended  or  delivered  in  the 
LongVacation,  unless  directed  by  the  Court  or  a  judge  "  (or  master,  sec 
0.  Liy.  r.  12).  This  rule  does  not  apply  to  statement  of  claim  specially 
indorsed  on  the  writ. 

By  0.  LXTV.  r.  5,  "The  time  of  the  Long  Vacation  shall  not  be 
reckoned  in  the  computation  of  the  times  appointed  or  allowed  by  tiieso 
rules  for  filing,  amending,  or  delivenog  any  pleading^nless  otnerwiso 
directed  by  the  Court  or  a  judge"  (or  master,  see  0.  LTV.  r.  12). 

The  Long  Vacation  now  commences  on  the  13th  of  August,  and  ter- 
minates on  the  24th  of  October.  (See  the  Order  in  Council  of  the  12th  of 
December,  1883.) 

With  respect  to  extensions  of  time,  it  is  provided  generally  by  O.  LXIV. 
r.  7,  of  the  Kules  of  1883,  that  **  the  Court  or  a  judge  shall  have  power  to 
enlarge  or  abridge  the  time  appointed  by  these  rules,  or  fixed  by  any 
order  enlarging  time,  for  doing  any  act  or  taking  any  proceeding,  upon 
such  terms  (if  any)  as  the  justice  of  the  case  may  require,  and  ai^  such 
enlargement  may  be  ordered  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  me  time  appelated  or  allowed."  And 
this  power  may  be  exercised  by  a  master  at  chambers,  or,  where  the  action 
is  proceeding  in  a  district  registry,  by  the  district  registrar. 

It  is  provided,  however,  by  0.  LXEV.  r.  8,  that  **  the  time  for  deliver- 
ing, amending,  or  filing  any  })leading,  answer  or  other  document,  may  be 
enlarged  by  consent  in  writing,  without  application  to  the  Court  or  a 
judge." 

The  costs  of  a  summons  to  extend  the  time  will  not  be  allowed  on 
taxation,  *' unless  the  party  taking  out  such  summons  has  previously 
applied  to  the  opposite  party  to  consent,  and  he  has  not  given  a  consent 
to  a  sufficient  extension  of  time,  or  the  taxing  officer  shall  consider  there 
was  a  good  reason  for  not  making  such  application  " ;  and  the  taxing 
officer  is  not  to  allow  the  costs  of  more  than  one  extension  of  time  "  unless 
he  is  satisfied  that  such  extension  was  necessary,  and  could  not,  with  due 
diligence,  have  been  avoided."     (0.  LXV.  r.  27  (24).) 

A  defendant  who  obtains  an  order  for  an  extension  of  the  time  for 
pleading  is  frequently  put  on  the  terms  of  taking  short  notice  of  trial,  if 
necessary.    (See  1  Chitty's  Practice,  14th  ed.,  p.  302.) 
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Where  by  consent,  or  by  an  order  made  under  0.  LXIV.  r.  7,  an  exten- 
sion of  time  is  allowed  for  any  particular  number  of  days  not  expressed  to 
be  dear  days,  the  time  is  reckoned  exclusiyely  of  the  first  day  and  inclu- 
fiiyely  of  the  last  day ;  and  where  by  such  consent  or  order  a  party  is 
allowed  to  deliyer  a  pleading  within  a  certain  number  of  days  (not  ex- 
pressed to  be  dear  days)  from  or  after  a  specified  date  or  event,  the  day  of 
audi  date  or  the  day  on  which  such  eyent  took  place  is  exduded  from  the 
computation  of  the  time,  which  is  reckoned  exclusiydy  of  that  day  but 
indnsiyely  of  the  last  day.  Where  the  time  allowed  is  less  than  six  days 
from  or  after  any  date  or  eyent,  Sunday,  Christmas  Day,  and  Good  Friday 
are  not  reckoned.     (See  O.  LA_LV.  r.  2,  above  dted.l 

By  O.  LXIV.  r.  13,  *'In  any  cause  or  matter  in  wnich  there  has  been 
no  proceeding  for  one  year  from  the  last  proceeding  had,  the  party  who 
desiree  to  proceed  shall  give  a  month's  notice  to  tiie  o&er  party  of  his 
intention  to  proceed.  A  summons  on  which  no  order  has  been  made  shall 
not,  but  notice  of  trial,  although  coimtermanded,  shall,  be  deemed  a  pro- 
ceeding within  this  rule."  This  month's  notice  means  a  calendar  month's 
notice.    (See  0.  LXIV.  r.  1,  supra.) 

Pleadings  cannot  in  general  be  delivered  pending  a  stay  of  proceedings. 

Parties  to  actions.^ — ^The  subject  of  parties  to  actions  is  dealt  with  by 
O.  XVI.,  and  that  of  the  joinder  of  causes  of  action  by  0.  XVlLl. 

By  O.  XYI.  r.  1a,  *  *  All  persons  may  be  joined  in  one  action  as  plaintiffs 
in  whom  any  right  to  relief  in  respect  of,  or  arising  out  of,  me  same 
transaction  or  series  of  transactions  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative,  where,  if  such  persons  brought  separate 
actions,  any  common  question  of  law  or  fact  would  arise  ;  provided  that, 
if  upon  the  application  of  any  defendant  it  shall  appear  that  such  joinder 
may  embarrass  or  delay  the  irial  of  the  action,  the  Court  or  a  judge  may 
order  separate  trials,  or  make  such  other  order  as  may  be  expedient,  and 
judgment  may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be 
found  to  be  entitied  to  relief  for  audi  relief  as  he  or  they  may  be  entitled 
to,  vrithout  any  amendment.  But  the  defendant,  though  unsuccessful, 
shall  be  entitled  to  his  ooste  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitled  to  relief,  unless  the  Court  or  a  judge  in 
dispoeing  of  the  coste  shall  otherwise  direct." 

]&  was  dedded  in  the  case  of  SmurihivaiteY.  Hannay^  (1894)  A.  C.  494 ; 
63  L.  J.  Q.  B.737  (overrulingO.  A.,  (1893)  2  Q.  B.  412),  that  where  several 
shippers  of  different  shipments  of  cotton  shipped  on  the  same  ship,  for  the 
same  voyage,  joined  as  plaintiffs  in  one  action,  claiming  ae^ainst  the  ship- 
owners upon  tne  bills  of  lading  ^ven  to  them  respectively  damages  for 
short  ddiveries,  the  causes  of  action  of  the  several  plaintiffs  were  separate 
and  distinct,  and  could  not  be  united  in  one  action ;  and  on  the  Coun  W 
Court  Bules,  1889,  which  were  rn'milar  in  this  respect  to  those  of  the  High 
Court,  that  the  representatives  of  several  deceased  miners  killed  in  one 
colliery  accident  could  not  join  in  bringing  one  action  against  the  mine 
owners  in  respect  of  the  deaths.  {Carter  v.  Righy,  (1896)  2  Q.  B.  113 ;  65 
L.  J.  a  B.  637.) 

The  present  rule  is  an  extension  of  the  former  0.  XYI.  r.  1,  and  \& 
intended  to  meet  the  difficulties  as  to  joinder  of  plaintiffs  in  the  above 
It  is  supposed  that  a  joinder  of  plaintiffs  will  be  permitted  under 


involved,  so  that  separate  actions  would  to  a  substantial  extent  involve 
aa  mineoeBaary  travelling  oyer  the  same  ground  more  than  once. 

c2 
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Several  persons  carrying  on  business  in  partnership,  who  were  made 
the  subject  of  one  libel,  were  formerly  obliged  to  bring  separate  actions  if 
they  sued  for  damages  to  their  individusd  reputations,  but  not  if  they 
sued  merely  in  respect  of  injury  to  their  partnership  business.  (See 
Booth  V,  Briscoe,  2  Q.  B.  D. 496;  Hannay  v.  Smurthwaite,  (1893)  2  Q.  B.  412, 
426.)  Owners  of  separate  properties  could  not  formerly  join  m  one  action 
to  restrain  a  nuisance  affecting  their  respective  properties  {^AppleUm  y. 
Chapel  Town  Paper  Co.^  45  L.  .1.  Ch.  276) ;  but  persons  sustaining  a  joint 
damage  might  sue  jointly  for  the  wrong  done,  though  they  had  separate 
interests  (perBowen,  L.  J.,  Smwrthtvaite  v.  Hannay y  (1893)  2  Q.  B.  D.  422). 

By  0.  XVl.  r.  2,  cited  |x>«^,  p.  25,  power  is  given  to  rectify  lond  fide 
mis&kes  as  to  plaintiffs  made  in  the  commencement  of  an  action  by 
directing  the  substitution  or  addition  as  plaintiff  of  any  person  necessary 
for  tiie  aetermination  of  the  real  matter  m  dispute. 

By  0.  XYI.  r.  11,  '<no  person  shall  be  added  as  a  plaintiff  suing 
without  a  next  friend,  or  as  me  next  friend  of  a  plaintiff  under  any  dis- 
ability, without  his  own  consent  in  writing."  The  signature  of  his  agent 
is  not  sufficient.     {Fricker  v.  Van  QrutUm,,  (1896)  2  Ch.  649,) 

The  word  **  person,"  when  used  in  these  rules  of  0.  Xvl.,  includes 
corporations  or  incorporated  companies.    (0.  LXXI.  r.  1.) 

By  0.  XYI.  r.  4,  **  All  persons  may  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative.  And  judgment  may  be  given  against  such  one  or 
more  of  the  defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment." 

By  0.  XYI.  r.  5,  **  It  shall  not  be  necessary  that  every  defendant  shall 
be  interested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action 
included  in  any  proceeding  against  him ;  but  the  Court  or  a  judge  may 
make  such  order  as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to  attend  any  proceedings 
in  which  he  may  have  no  interest."  (See  Uhild  v.  Stenning,  5  Ch.  D.  695 ; 
46  L.  J.  Ch.  523 ;  Wilson  v.  Church,  9  Oh.  D.  552 ;  BurstaU  v.  Bey/us, 
26  Oh.  D.  35 ;  53  L.  J.  Ch.  565,  cited  infra;  see  also  O.  XXY.  r.  4,  cited 
jpostj  p.  601.) 

By  O.  XVl.  r.  6,  *'  The  plaintiff  may,  at  his  option,  join  as  parties  to 
the  same  action  all  or  any  of  the  persons  severally,  or  jointlv  and  severally, 
liable  on  any  one  contract,  including  parties  to  bills  oi  exchange  and 
promissory  notes."  (See  8ykes  v.  Schofield,  28  Sol.  Joum.  477 ;  Mawey  v. 
Heynes,  21  Q.  B.  D.  330 ;  57  L.  J.  Q.  B.  521 ;  8pincer  v.  WatU,  23  Q,  B.  D. 
350 ;  58  L.  J.  Q.  B.  3830 

By  O.  XYI.  r.  7,  **  Where  the  plaintiff  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redress,  he  mav,  in  such  manner  as  hereinafter 
mentioned,  or  as  mav  be  prescribed  by  any  special  order,  join  two  or 
more  defendants,  to  the  intent  that  the  question  as  to  which,  if  any,  of 
the  defendants  is  liable,  and  to  what  extent,  may  be  determined  as 
between  all  puties." 

Under  0.  XYI.  rr.  4  and  7,  above  cited,  two  or  more  persons  may  be 
joined  as  defendants  in  one  action,  where  the  right  of  action  exists 
alternatively  against  one  or  some  of  them,  although  there  is  no  joint 
liability.  {Honduras  Ry,  Co,  v.  LefevrCj  2  Ex.  D.  301 ;  46  L.  J.  Ex.  391 ; 
Horwell  v.  London  General  Omnibus  Co.,  2  Ex.  D.  at  p.  376;  Child  v. 
Stenning,  sujora ;  Mass*^  v.  Heynes,  supra.)  Thus,  an  action  may  be 
brought  against  principal  and  agent,  claiming  against  the  principal  on 
a  contract  professedly  made  on  his  behalf  by  the  agent,  aud  m  the  alter- 
iMtiTe  against  the  agent  for  breach  of  warranty  of  authority.    [Ht/nduras 
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Bjf.  Co,  V.  Le/evrCy  supra ;  Massey  v.  Heynes,  supra ;  BenneUa  v. 
JicBwraith,  (1896)  2  Q.  B.  464.) 

Two  persons  may  be  joined  as  defendants  to  altematiye  claims  in 
the  same  action,  where  the  acts  complained  of  by  the  plaintiff  amount 
either  to  a  wrong  on  the  part  of  one  of  the  defendants,  or  to  a  breach  of 
contract  on  the  j^art  of  the  other,  and  the  fact  that  different  kinds  of  relief 
are  claimed  agsunst  the  two  defendants  does  not  prevent  such  joinder. 
{Child  V.  Stenningj  supra,) 

Where  different  pKBrsons  are  joined  as  defendants  in  respect  of  separate 
canses  of  action  against  them,  mere  must  be  some  clear  connection  between 
the  claims  against  them  in  order  to  justify  such  joinder,  and  the  mere  fact 
that  a  claim  against  one  person  has  arisen  incidentally  in  the  course  of 
tlie  transactions  which  gaye  rise  to  the  claims  againist  others  is  not  a 
sufficient  reason  for  joining  him  with  them  as  defendants.  {Burstall  y. 
Bey/us,  26  Ch.  D.  35 ;  53  L.  J.  Oh.  565 ;  Sadler  y.  G.  W,  By,  Co,,  (1896) 
A.  C.  450.)  A  person  who  is  not  chargeable  with  any  part  of  the  relief 
claimed  in  an  action  cannot  be  joined  as  a  defendant  merely  for  the 
purpose  of  obtaining  from  him  discovery  or  payment  of  costs.  (See  0.  XYI. 
r.  5, supra;  Wilson  y.  Church,  9  Oh,  D.  552;  Burstall  y.  Bey/us,  supra,) 

The  powers  of  joining  parties  as  plaintiffs  or  defendants  in  respect  of 
separate  causes  of  action  under  0.  JLYI,  rr.  1,  4  and  7,  above  cited,  are 
BEibject  to  the  provisions  of  the  Order  as  to  Joinder  of  Oauses  of  Action, 
viz.,  O.  XyiU.,  cited  post,  p.  57.  Accordingly,  in  cases  where  such  sepa- 
rate claims  cannot  conveniently  be  tried  togemer,  the  defendant  may  apply 
for  an  order  that  they  should  be  tried  separately,  under  0.  XVIII.  r.  1. 

The  power  of  joining  plaintiffs  or  defendants,  which  is  given  by  the 
above-cited  Bules  of  0.  XVI.,  has  reference  only  to  the  joinder  of 
parties  at  the  commencement  of  an  action ;  if  the  plaintiff  desires  to  add 
parties  as  plaintiffs  or  defendants  after  the  writ  is  served,  he  must  apply 
for  leave  to  do  so  under  0.  XVT.  rr.  2  or  11,  cited  post,  pp.  25,  26;  or 
under  the  Bules  of  0.  XVII.,  cited  *^  Change  of  Parties  on  Deaths  <fcc.,** 
post,  pp.  30  et  seq. 

It  appears  that,  subject  to  the  changes  in  the  law  which  have  been 
made  in  particular  cases  W  the  Judicature  Acts  and  Bules,  and  by  sub- 
sequent statutes  (see  the  Jud.  Act,  1873,  ss.  24,  25;  0.  XVI.  rr.  9,  9A, 
16,  37;  and  the  Married  Women's  Property  Act,  1882;  *' Executors  " 
post,  p.  203  ;  *' Husband  and  Wife,''  post,  jt.  219),  the  right  bf  a  defendant 
to  have  all  proper  parties  joined  as  plaintiffs  or  defendants  is,  in  general, 
the  same  as  it  was  previously  to  the  Judicature  Acts,  although  the  mode 
of  enforcing  that  right  has  been  altered  as  above  mentionea  {Kendall  v. 
Hamilton,  4  App.  Gas.  504 ;  48  L.  J.  0,  P.  705 ;  Filley  v.  Bobinson,  20 
a  B.  D.  155;  57  L.  J.a  B.  54;  In  re  Hodgson,  31  Oh.  D.  177;  55  L.  J. 
Ch.  24 ;  and  B&eposi,  pp.  28,  29). 

Subject,  therefore,  to  the  above-mentioned  changes,  the  rules  which 
prevailed  before  the  Judicature  Acts  with  regard  to  the  parties  who  ought 
to  be  joined  as  plaintiffs  or  defendants  respectively,  appear  to  be  still,  in 
general,  applicable.  Thus,  it  is  a  general  rule  that,  where  an  action  is 
founded  upon  a  contract  made  with  several  jsersons  jointly,  they  should 
all,  if  living,  and  entitled  to  sue  thereon,  join  in  the  action  as  co-plaintiffs. 
(See  Lindley  on  Partnership,  6th  ed.,  pp.  284  et  seq, ;  and  see  1  Wms. 
Saund.,  1871  ed.,  pp.  162  et  seq, ;  Bullen  &  Leake,  3rd  ed.,  p.  471.)  So, 
too,  it  is  a  general  rule  that,  where  an  action  is  founded  on  a  contract 
made  by  several  ^rsons  jointly,  they  must  all,  if  living,  and  liable  to  be 
sued  thereon,  be  joined  in  the  action  as  defendants.  (Lmdley  on  Partner- 
ship, 6th  ed.,  pp.  290  et  seq,;  and  see  1  Wms.  Saund.,  1871  ed.,  pp.  465 
et  seq,;  BoUen  &  Leake,  3nl  ed.,  p.  471.)    These  rules  are  subject  to 
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oertoin  modifications  in  actioiis  by  or  against  partners,  and  also  in  actionB 
against  companies  or  corporations,  or  against  unincorporated  partnerships 
authorized  to  sue  and  be  sued  by  a  public  officer,  or  against  societies 
authorized  to  sue  and  be  sued  by  trustees.    ( Vide  infra,) 

If  a  contract  made  by  two  or  more  persons  is  several  as  well  as  joint, 
the  plaintiff  may  sue  all  of  them  (that  is,  all  who  are  liable  thereon) 
jointly,  or  any  one  of  them  separately  (see  0.  XYI.  r.  6,  cited  ante, 
p.  20 ;  Lindley  on  Partnership,  6th  ed.,  p.  292 ;  Sullen  &  Leake,  drd  ed., 
p.  471 ;  In  re  Davison,  13  Q,.  B.  D.  50) ;  or  may  in  tJie  same  action  claim 
against  all  of  them  jointly,  and  also,  in  the  sutematiye,  a^dnst  each  of 
them  separately  (Lindley  on  Partnership,  supra;  and  see  0.  XYI.  r.  4, 
cited  ante,  p.  20). 

The  question  as  to  whether  a  contract  is  joint  or  sevei'al  depends  primarily 
on  the  language  used,  but  is  a  question  of  intention  to  be  determined  by 
considering  not  only  the  language,  but  also  the  interests  and  relations  of 
the  parties.  Accordingly,  where  the  words  are  ambiguous,  the  contract 
will  oe  construed  to  be  joint  or  several  so  far  as  regards  the  contractees, 
according  as  the  interests  of  the  parties  are  joint  or  several  respectively, 
and  will  be  deemed  to  be  joint  if  the  interests  are  joint,  and  several  if 
the  interests  are  several.  (See  Bullen  &  Leake,  3rd  ed.,  p.  471 ;  Leake  on 
Contracts,  3rd.  ed. ,  p.  380 ;  Pugh  v.  Stringfield,  3  C.  B.  N.  S.  2 ;  27  L.  J.  0.  P. 
34 ;  Thompson  v.  Hakewill,  19  C.  B.  N.  S.  713 ;  Palmer  v.  Malld,  36  Ch. 
D.  411 ;  67  L.  J.  Oh.  226;  Whyte  v.  Tyndall,  13  App.  Gas.  263.)  It  is 
doubtful,  however,  whether  this  applies  also  to  cases  where  the  question 
is  as  to  whether  the  liability  on  a  contract  is  joint  or  several.  (See  Whyte 
V.  Tyndall,  supra,) 

Where  the  contract  sued  upon  was  made  vn'th  several  persons  jointly, 
and  some  of  them  have  died,  the  action  should,  in  general,  be  brought  by 
the  survivors  or  survivor,  and  if  all  of  them  have  died,  by  the  executors 


sued  upon  was  made  hy  several  persons  jointiy,  and  any  of  them  have 
died,  the  action  should,  in  general,  be  brought  against  the  survivors  or 
survivor,  or  if  all  of  them  have  died,  against  the  executor  or  administrator 
of  the  last  survivor.  (See  Lindley  on  Partnership,  6th  ed.,  p.  298 ;  1  Wms. 
Saund.  1871*  ed.,  p.  470;  Richards  v.  ffeathtr,  supra;  Jell  y.  Douglas, 
supra  ;  Calderv.  Rutherford,  3  B.  &  B.  302.)  The  executors  of  a  deceased 
co-contractor  should  not  be  joined  as  co-defendants  in  an  ordinary  action 
against  the  survivor  for  debt  or  damages  on  a  joint  contract  {lb,;  '^Kendall 
V.  Hamilton,  supra;  In  re  Hodgson,  31  Ch.  D.  177  ;  65  L.  J.  Ch.  241 ; 
Whyte  V.  TyndaU,  supra),  thou^  the  creditor  in  the  case  of  a  joint  debt 
will  have  an  eq[uitable  claim  agamst  the  estate  of  the  deceased  co- contractor 
in  administration  proceedings  (Ih,). 

The  general  rule  requiring  tne  joinder  of  parties  jointiy  entitied  to  sue 
or  liable  to  be  sued  on  a  joint  contract  does  not  apply  to  the  case  of  persons 
who  are  authorized  to  sue  or  defend  by  a  collective  name  or  by  a  public 
officer,  chairman  or  secretary,  &o.  (See  Bullen  &  Leake,  3rd  ed.,  p.  5, 
and  the  following  references.) 

As  to  actions  against  the  police  authorities  for  damage  done  by  rioters 
see  49  &  60  Vict.  c.  38. 

As  to  actions  by  and  against  societies  and  unincorporated  associations 
authorized  to  sue  and  be  sued  by  trustees,  see  **  Societies  "  post,  pp.  348, 
360. 

As  to  actions  by  and  andnst  unincorporated  banks  authorized  to  sue 
and  be  sued  by  a  public  officer,  see  *'  Bankers,*'  post,  p.  115. 
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As  to  actioikfi  by  and  against  incorporated  companies  and  other  corpora- 
tions, see  •'  Company f"  j^,  p.  182 ;  **  Corporation,'* post,  p.  190. 

As  to  actions  by  or  against  partners  or  j  oint  contractors,  where  one  of  them 
has  become  bankrupt,  see  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
88.  113,  114,  cited  "  Bankruptcy,''  poet,  p.  124. 

As  to  parties  in  actions  by  and  against  carriers,  see  **  Carriers,"  post, 
p.  169. 

In  actions  against  any  of  the  members  of  partnerships  acting  as  carriers 
by  land  '*  to  recover  damages  for  loss  or  injury  to  any  parcel,  package,  or 
person,"  it  is  unnecessary  to  join  the  other  partners.  (See  11  Geo.  lY. 
A  1  WilL  rV.  c.  68,  8.  5,  cited  **  Carriers;' post,  p.  667.) 

See  further  as  to  joinder  of  parties  in  actions  by  or  against  partners, 
"  Partners,"  post,  pp.  804,  487. 

Actions  for  wrongs  ansing  out  of  contract  (as  to  which,  see  ante,  p.  2) 
are,  as  regards  the  persons  whom  it  is  necessary  to  jom  as  parties,  on 
the  same  footing  as  actions  for  breaches  of  contracts.  (See  Powell  y. 
Layton,  2  B.  &  P.  N.  E.  365 ;  Buddie  v.  Wilhon,  6  T.  E.  369 ;  1  Wms. 
Saund.,  1871  ed.,  pp.  471,  486 ;  Bullen  &  Leake,  3rd  ed.,  p.  708.) 

In  actions  for  wrongs  independent  of  contract,  where  several  persons 
are  entitled  to  sue  in  respect  of  a  wrong  done  to  them  jointly,  as,  for 
instance,  in  cases  of  injury  to  their  joint  propierty  by  trespass,  conversion, 
negligence,  &c,  they  snould,  in  general,  all  join  as  plaintiffs  in  the  action. 
(See  liindley  on  Partnership,  6th  ed.,  p.  288,  and  1  Wms.  Saund., 
1871  ed.,  p.  485;  2  lb,  p.  381 ;  Bac.  Abr.  "Joint  Tenants,"  K. ;  Addison 
V.  Overend,  6  T.  E.  766 ;  SedgwoHh  v.  Overend,  7  T.  E.  279 ;  Bloxam  v. 
Hubbard,  5  East,  407.)  But  one  of  several  co-owners  of  a  patent  may 
sue  alone  for  an  infringement  of  his  right  {Dunnidiff  v.  Mallet,  7  0.  B. 
N.  S.  209;  29  L.  J.  0.  P.  70 ;  Sheehan  v.  G,  E.  By,  Co.,  16  Ch.  D.  59 ; 
50  L.  J.  Oh.  68) ;  and  so  may  one  of  several  co-owners  of  a  trade  mark 
{Dent  V.  Turpin,  2  J.  &  H.  139 ;  30  L.  J.  Ch.  495). 

An  action  to  recover  land  belonging  to  several  joint  owners  should,  in 
general,  be  brought  in  the  names  of  all  the  joint  owners.  (See  Mitchell  v. 
TarbuU,  5  T.  E.  649,  651 ;  2  Wms.  Saund.,  1871  ed.,  p.  381.) 

By  the  Judicature  Act,  1873,  s.  25  (5),  a  mortgagor  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of  land  is,  in  certain  cases, 
enabled  to  sue  in  his  own  name  as  owner.   (See  '*  Mortgage,"  post,  p.  303.  j 

Where  a  wrong  independent  of  contract  has  been  committed  by  several 
persons  joinUy,  their  liability  is,  in  its  nature,  several  as  well  as  joint 
(Co.  Litt.  232  a ;  Hutton  v.  Clarke,  6  Taunt.  29 ;  Pozziy.  Shipton,  8  A.  &  E. 
963^ ;  and,  accordingly,  the  person  who  has  suffered  the  wrong  is  entitled, 
at  ms  option,  to  sue  them  all  jointly,  or  any  one  or  more  of  tiiem 
separately  (see  1  Wms.  Saund.,  1871  6d«,  p.  472 ;  Sutton  v.  Clarke,  6 
Taunt.  29,  35 ;  Mitchdl  v.  TarbuU,  5  T.  E.  649 ;  Ansell  v.  Waterhouse, 
6  M.  &  S.  385 ;  The  Bemina,  12  P.  D.  at  pp.  83,  93) ;  and  he  may  now,  if 
he  thinks  fit,  sue  them  all,  or  any  two  or  more  of  lliem,  jointly,  and  also 


may,  byway  of  alternative  claim,  sue  each  or  any  of  them  separately 
(see  0.  XVI.  r.  4,  dted  ante,  p.  20). 

The  foregoing  general  rules  as  to  the  joinder  of  parties  are  subject,  as 
above  mentioned,  to  certain  exceptions  and  modifications  which  have 
been  introduced  by  the  Judicature  Acts  and  Eules  and  by  other  statutory 
enactments.    (See  ante,v,  21.) 

By  0.  XVI.  r.  8,  "Trustees,  executors,  and  administrators  may  sue 
and  be  sued  on  behalf  of  or  as  representing  the  property  or  estate  of 
which  they  are  trustees  or  representatives,  without  joining  any  of  the 
persons  boieficially  interested  in  the  trust  or  estate,  and  shall  be  con- 
sidered as  representing  such  persons ;  but  the  Court  or  a  judge  may,  at 
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any  stage  of  the  proceedings,  order  any  of  such  persons  to  be  made  partiee 
eitner  in  addition  to  or  in  ueu  of  the  preyiouslv  existing  parties." 

This  rule  applies  ahnost  exclusively  to  such  actions  as  are  assigned  to 
the  Chancery  JDiyision.  (See  **  Clasatficati<m  o/Actiona,^*  ante,  p.  2.^  In 
actions  Buck  as  are  ordinarily  brought  in  the  Queen's  Bench  Division, 
trustees  or  executors  (or  administrators^  in  whom  the  legal  ownership  is 
vested  are  taken  to  re]>re8ent  the  estate  tor  all  purposes,  and  it  can  rarely, 
if  ever,  be  proper  to  join  cestui  que  trustent  or  legatees  as  co-plaintiffs  or 
co-defendants  with  them.  The  rule,  however,  may  sometimes  be  appli- 
cable with  regard  to  counterclaims  for  equitable  relief  in  that  Division. 
Provision  is  made  by  0.  XVI.  rr.  32 — 47,  with  respect  to  parties  in 
actions  for  the  administration  or  execution  of  trusts. 

As  to  parties  in  actions  by  or  against  executors  or  admimstrators,  see 
further,  **  Executors  "  past,  pp.  200,  203;  and  see  **  Change  of  Parties,'* 
post,  p.  30. 

By  0.  XVI.  r.  9,  ''Where  there  are  numerous  persons  having  the 
same  interest  in  one  cause  or  matter,  one  or  more  of  such  persons  may 
sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a  judee  to  defend 
in  such  cause  or  matter,  on  behalf  or  for  the  benefit  of  aU  persons  so 
interested." 

This  rule,  which  adopts  the  old  Chancery  practice,  is  sometimes  appli- 
cable in  actions  in  the  Queen's  Bench  Division.  Thus,  in  De  Hart  v. 
Stevenson,  1  Q.  B.  D.  313;  45  L.  J.  Q.  B.  576,  it  was  held  that  one 
co-owner  of  a  ship  might  properly  sue  on  behalf  of  himself  and  the  other 
owners  for  freight,  &c.  due  from  the  defendants  for  the  use  of  the  ship, 
and  the  Court  refused  an  application  by  the  defendant  to  have  the  other 
owners,  who  were  numerous,  added  as  co-plaintiffs. 

One  of  the  freehold  or  copyhold  tenants  of  a  manor  may  sue  under 
this  rule  on  behalf  of  himself  and  other  tenants  to  establish  rights  of 
common.     (See  **  Common,"  post,  p.  376.) 

So  an  action  to  establish  certain  customary  rights  was  properly  brought 
by  three  freemen  on  behalf  of  themselves  and  all  other  freemen.  ( Prestney 
V.  Mayor  of  Colchtster,  21  Ch.  D.  111.) 

As  to  actions  by  some  of  the  members  of  clubs  or  voluntary  associations 
on  behalf  of  all  the  members,  see  Strickland  v.  Weldon,  28  Ch.  D.  426 ; 
52  L.  T.  247 ;  Harrington  v.  Abergavenny,  W.  N.  1887,  p.  21 ;  3  Times 
Eep.  326;  Howard  v.  Hill,  W.  N.  1887,  p.  195. 

A  plaintiff  suing  on  b^ialf  of  himself  and  other  members  of  a  class 
may  except  such  of  the  other  members  as  are  not  in  the  same  interest, 
and  may  join  them  as  defendants.  {Eraser  v.  Cooper,  21  Ch.  D.  718 ; 
51  L.  J.  Ch,  575 ;  Commissioners  of  Sewers  v.  OelkUly,  3  Ch.  D.  610 ;  45 
L.  J.  Ch.  788.)  Such  excepted  persons,  if  not  joined  as  defendants,  may 
apply  to  be  so  joined,  {lb.)  If  a  member  of  the  class  on  behalf  of 
which  the  plaintiff  purports  to  sue  disputes  the  plaintiff's  right  to 
represent  the  class  and  seeks  to  intervene  in  the  action,  he  should  apply 
by  summons  to  be  made  a  defendant,  or,  in  an  extreme  case,  to  have  the 
action  stayed  or  to  have  the  conduct  of  it  taken  from  the  plaintiff. 
{Watson  V.  Cave,  17  Ch.  D.  19 ;  Eraser  v.  Cooper,  supra;  May  v.  Kewton, 
34  Ch.  D.  347 ;  66  L.  J.  Ch.  313.) 

As  to  orders  authorizing  certam  persons  to  represent  a  class  as  defen- 
dants, and  the  effect  of  judgments  against  the  defendants  in  such  cases, 
see  Commissioners  of  Sewers  v.  Gellatly,  supra;  Watsoti  v.  Cave,  supra; 
Howard  v.  Maitland,  1 1  Q.  B.  D.  696 ;  May  v.  Newton,  supra  ;  Andrmvs 
V.  Salmon,  W.  N.  1888,  p.  102;  Bray  v.  Oaudon,  86  L.  T.  212; 
TemperUm  v.  Hussell,  (1893)  1  a  B.  435 ;  62  L.  J.  a  B.  300 ;  Wood 
V.  McCarthy,  (1893)  1  Q.  B.  775 ;  62  L.  J.  Q.  B.  373. 
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By  O.  XVI.  r.  37,  "In  all  cases  of  actions  for  the  prevention  of 
waste,  or  otherwise  for  the  protection  of  property,  one  person  may  sue 
on  b^ialf  of  himself  and  all  persons  haymg  the  same  interest."  (See 
'' Waste,"  poft,  f.  oSl.) 

As  to  parties  m  actions  in  which  married  women  are  plaintiffs  or  defen- 
dants, see  O.  XVL  r.  16 ;  "  Husband  a/nd  Wife," post,  p.  219 ;  **  Executors," 
post,  p,  203. 

As  to  parties  in  actions  by  and  against  infants  and  lunatics,  see 
0.  XVI.  r.  16 ;  **  /n/on*,"  post,  p.  234 ;  •*  Lunatics,'* post,  p.  280. 

As  to  the  cases  in  which  a  cestui  que  trust  or  assignee  may  sue  in  the 
name  of  his  trustee  or  assignor,  or  add  him  as  a  co-plaintiff,  see  next 
note,  infra,  where  see  also  as  to  cases  in  which  a  party  wno  in  the  ordinary 
course  should  be  joined  as  a  co-plaintiff  may  be  added  as  a  defendant. 

As  to  the  third  party  procedure  in  cases  where  a  defendant  claims 
contribution  or  indemnity  over  against  a  third  party  or  a  co-defendant, 
see  O.  XVI.  rr.  4S--56 ;  "  Third  Party,"  post,  p.  592. 

As  to  parties  to  counterclaims,  see  *^  Counterclaims,"  post,  p.  575. 

Action  in  name  of  wrong  plaintiff » — Leave  to  add  or  substitute  plaintiffs.^ 
— ^Bv  0.  XVI.  r.  2,  "  Where  an  action  has  been  commenced  in  the  name 
of  the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it  has 
been  commenced  in  the  name  of  the  right  plaintiff,  the  Court  or  a  judge 
may,  if  satisfied  that  it  has  been  so  commenced  through  a  bond  fide 
mistake,  and  that  it  is  necessary  for  the  determination  of  the  real  matter 
in  dispute  so  to  do,  order  any  other  person  to  be  substituted  or  added  as 
plaintiff  upon  such  terms  as  may  be  just."  (See  also  the  proTisions  of 
O.  XVI.  r.  11,  below  dted.) 

The  rule  aboye  cited  only  applies  in  cases  of  bond  fide  mistake  {Clowes 
y.JSaiiard,  4  Ch.  D.  413,  415;  46  L.  J.  Ch.  271 ;  see  Emden  v.  Carte,  17 
Ch.  D.  169,  768 ;  51  L.  J.  Ch.  41) ;  but  a  bond  fide  mistake  of  law  may 
bring  the  case  within  the  rule  {DvMcett  y.  Qover,  6  Ch.  D.  82 ;  46  L.  J.  Ch. 
407 ;  Mason  y.  Harris,  11  Ch.  I).  97 ;  48  L.  J.  Ch.  589 ;  Gandy  v.  Qandv, 
infra;  Car  swell  v.  Hyland,  3  Times  Eep,  708 ;  Ayscough  y.  BuLlar,  41  Cn. 
D.  341 ;  58  L.  J.  Ch.  474). 

This  rule  is  subject  to  the  provision  of  0.  XVI.  r.  11  (below  cited), 
which,  except  in  some  cases  of  ^rsons  imder  disabilities,  declares  that  no 
person  shall  be  added  as  a  plamtiff  without  his  written  consent.  (See 
Mason  y.  Harris,  supra;  Tryony,  National  Prov,  Institutimi,  16  Q.  B.  D. 
678 ;  56  L.  J.  a  B.  236 ;  Oandy  v.  Oandy,  30  Ch.  D.  57  ;  54  L.  J.  Ch. 
1154 ;  Besley  y.  Besley,  37  Ch.  D.  648 ;  67  L.  J.  Ch.  464.)  Thus,  although 
in  certain  cases  an  assignee  or  cestui  que  trust  may  be  entitled  to  sue  in  the 
name  of  another  or  to  use  the  name  of  another  as  a  co-plaintiff  on  offering 
him  an  indemnity  (see  Turquand  y.  Fearon,  4  Q.  B.  D.  280 ;  48  L.  J.  Q.  B. 
341 ;  Oandy  y.  Oandy,  »upra),  it  seems  that,  after  the  action  is  brought, 
the  name  of  a  person  who  ought  to  have  sued  as  plaintiff  or  co-plaintiff 
cannot  be  added  without  his  written  consent  (see  0.  XVI.  r.  11,  cited 
pp.  20,  26  ;  Mason  y.  Harris,  11  Ch.  D.  97  ;  48  L.  J.  Ch.  589  ;  Tryoa  v. 
V.  National  Prov.  Institution,  supra  ;  Besley  y.  Besley,  supra).  The  written 
consent  of  an  agent  on  behalf  of  his  principal  is  not  sufficient.  {Fricker 
y.  Van  Orutten,  (1896)  2  Ch.  649.J 

The  difficulty  arism^  from  tke  impossibility  of  addine  a  plaintiff 
without  his  consent  is,  m  a  certain  class  of  cases,  usually  dealt  with  in 
the  Chancery  Division,  obviated  by  making  the  party  a  defendant  to  the 
action.  Thus,  where  a  minority  of  shareholders  have  been  refused  the 
use  of  the  name  of  their  company  to  enforce  a  claim  in  respect  of  mis- 
application of  the  funds  of  the  company,  the  company  has  been  made  a 
defendant.    (fiiT^er  Light  Co.  y.  Silber,  12  Ch.  D.  717 ;  48  L.  J.  Ch.  385.) 
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A  similar  prooedure  has  been  adopted  where  a  oo-trustee  has  by  bis 
peraoaal  conduct  disabled  himself  from  being  a  plaintiff  jointly  with  his 
co-trustees.  (Luke  y.  South  Ken»ingt<m  Hotel  Co,^  11  C.  D.  121 ;  48  L.  J. 
Gh.  361 ;  Mdarumy.  Scorer^  56  L.  T.  471.)  See  further  as  to  this  practice 
LukeY.  Kensington  Hotel  Co,^  supra  ;  Van  Geldery,  Sowerhy,  44  Oh.  D.  374, 
394 ;  59  L.  J.  Oh.  583 ;  and  Seton  on  Decrees. 

The  application  under  this  rule  should  in  general  be  made  immediately 
upon  discovery  of  the  mistake,  though  there  is  power  in  a  proper  case  to 
make  an  order  thereunder  at  any  time  during  the  continuance  of  the 
action,  or  whilst  any  steps  remain  to  be  taken.  {The  Duke  of  Buccleuch, 
(1892)  2  P.  201 ;  61  L.  J.  P.  57.) 

As  to  adding  parties,  see  further  the  general  provisions  of  O.  XYI.  r.  11, 
below  cited ;  and  as  to  adding  parties  where  the  title  has  been  changed 
by  death,  bankruptcy,  marriage  or  assignment,  see  0.  XVII.  rr.  1 — 4,  cited 
post,  pp.  30,  31 ;  and  House  Property  Co,  v.  Horse  Nail  Co.,  below  cited. 

Misjoinder  and  non-joinder  of  parties,'] — Misjoinder  of  parties  is  where 
persons  who  ought  not  to  have  been  joined  as  plaintiffs  or  defendants 
respectively  have  been  so  joined.  Non-joinder  of  parties  is  where  persons 
who  ought  to  have  been  joined  as  plaintiffs  or  defendants  respectively 
have  not  been  so  joined, 

By  0.  XVI.  r.  11,  "No  cause  or  matter  shall  be  defeated  by  reason  of 
the  misjoinder  or  non- joinder  of  parties,  and  the  Court  may  in  every  cause 
or  matter  deal  with  the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  parties  actually  before  it.  The  Court  or  a  jndge  may, 
at  any  stage  of  the  proceedings,  either  upon  or  without  the  application  of 
cither  par^,  and  on  such  terms  as  may  appear  to  the  Court  or  a  judge  to 
be  just,  order  that  the  names  of  any  parties  improperly  joined,  whether 
as  plaintiffs  or  as  defendants,  be  struck  out,  and  that  the  names  of 
any  parties,  whether  plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  offectualljr  and  completely  to  adjudicate  upon  and  settle 
all  the  questions  involved  in  the  cause  or  matter,  be  added.  No  person 
shall  be  added  as  a  plaintiff  suing  without  a  next  fnend,  or  as  the  next 
friend  of  a  plaintiff  under  any  disability,  without  his  own  consent  in 
writing  thereto.  Every  party  whose  name  is  so  added  as  defendant  shall 
1)0  served  with  a  writ  of  summons  or  notice  in  manner  hereinafter  men- 
tioned, or  in  such  manner  as  may  be  proscribed  by  any  special  order,  and 
the  proceedings  as  a^inst  such  party  shall  be  deemed  to  have  begun  only 
on  tne  service  of  sucn  writ  or  notice." 

It  would  appear  to  be  the  duty  of  the  Court  under  this  section  to  pre- 
vent, as  far  as  practicable,  justice  being  defeated  for  want  of  parties 
{Van  Gelder  v.  Soiverby  Flour  Society,  44  Ch.  D.  374,  394 ;  59  L.  J.  Ch. 
583  ;  Moser  v.  Marsden,  (1892)  I  Ch.  487,  490;  61  L.  J.  Ch.  319),  and  to 
adjudicate  upon  and  settle,  as  far  as  practicable,  all  questions  involved  in 
the  cause  or  matter  (see  Montgomery  v,  Foy,  (1895)  2  Q,  B.  321). 

As  to  the  power  of  adding  plaintiffs  on  the  plaintiff's  application,  see 
also  the  provisions  of  0.  Xvl.  r.  2,  above  cited,  and  the  observations 
thereon,  supra. 

Persons  who  have  a  distinct  cause  of  action  in  respect  of  injury  to  the 
same  premises  from  the  same  acts  of  the  defendant  may  be  added  as 
plaintiffs.  Thus,  house-owners  who  sued  for  an  injunction  to  restrain  a 
temporary  nuisance  were  allowed  to  add  as  co-plaintiffs  two  persons  to 
whom  they  had  demised  the  premises  after  action  brought.  {House 
Property  Co.  v.  Horse  Nail  Co,,  29  Ch.  D.  190;  54  L.  J.  Ch.  715;  and 
SCO  0.  XVII.  rr.  1 — 4,  cited  post,  p.  30.)    The  Court  has  not  in  general 
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allowed  a  person  to  be  added  -where  it  is  sought  to  add  him  as  plaintiff  in 
respect  of  a  new  cause  of  action  which  formed  no  part  of  the  original 
churn  (see  Dalton  y.  8t.  Mary  Abbotts j  47  L.  T.  349),  and  this  it  is  pre- 
sumed will  in  general  be  the  practice  followed,  subject  to  those  exceptional 
cases  where  it  may  be  deemed  right  to  make  use  of  the  proyisions  of 
O.  XVT.  r.  lA  (cited  ante,  p.  19)  in  amending  the  parties  to  an  action 
already  commenced. 

The  plaintiff  may  in  general  and  apart  from  ^cial  circumstances,  such 
as  unreafionable  delay,  &c.,  apply  under  0.  AVI.  r.  11,  to  have  any 
persons  added  as  defendants  ^mom  he  could  j>roperly  have  joined  as 
defendants  in  the  first  instance  when  the  action  was  brought.  (See 
Edivards  v.  Lowther,  45  L.  J.  C.  P.  417  ;  and  see  also  Sykea  v.  Sckqfield, 
28  Sol.  Joum.  477 ;  and  Maseey  v.  HeyneSy  infra,  and  Heard  y,  Bergmann, 
W.  N.  1883,  p.  192.) 

Leaye  may  be  granted  under  this  rule  to  add  as  a  defendant  a  person 
against  whom  the  plaintiff,  if  he  fails  to  establish  his  case  against  the 
orudnal  defendant,  has  an  altematiye  claim. 

Thus,  in  an  action  brought  against  the  agent  in  this  country  of  a 
foreign  principal  residing  abroad,  leaye  was  granted  under  0.  XI.  r.  1  (^), 
to  issue  a  concurrent  writ  against  the  foreign  principal,  and  to  serye  notice 
of  it  out  of  the  jurisdiction.  {Maasey  y.  Heynes,  21  Q.  B.  D.  330 ;  57  L.  J. 
Q.  B.  521,  cited  aniej  p.  20 ;  and  see  also  Child  y.  Stenningj  5  Oh.  D.  695; 
46  L.  J.  Ch.  523,  cited  lb.) 

As  to  adding  new  defendants  where  a  change  of  parties  is  rendered 
neoeasary  by  reason  of  death,  marriage,  bankruptcy,  or  assignment,  &c., 
see  **  Change  of  Parties^^  post,  p.  30. 

Where  it  can  be  clearly  snown  that  parties  haye  been  improperly 
joined,  application  may  be  made  under  0.  XVI.  rr.  11,  12,  to  haye  the 
names  of  such  parties  struck  out.  (See  WiUon  y.  Church,  U  Ch.  D.  552 ; 
Smurthwaite  y.  Hannay  &  Co.,  cited  ante,  p.  19.) 

As  to  the  improper  or  emba^assing  joinder  of  causes  of  action,  see 
*^  Joinder  of  Causes  of  Action,^^  post,  p.  57. 

A  misjoinder  of  puties  does  not  now  defeat  the  action,  or  preyent  the 
Court  £rom  dealing  with  the  matter  in  controyersy  (see  0.  iVI.  r.  11, 
supra;  and  O.  XVI.  rr.  1,  4,  6,  7,  cited  ante,  pp.  19,  20);  and,  therefoi-e, 
facts  which  merely  show  misjoinder  are  not  in  any  case  pleadable  as  a 
general  defence  to  the  whole  action,  nor  would  they,  eyen  if  appearing  on 
the  statement  of  claim,  afford  ground  for  objecting  to  the  whole  claim  in 
point  of  law.  But  any  facts  which  show  that  some  of  the  plaintiffs  are 
not  entitled  to  sue,  or  that  some  of  the  defendants  are  not  liable  to  be 
sued  in  the  action,  are  pleadable  as  a  defence  pro  tanto,  that  is,  they  may 
be  pleaded  as  a  defence  against  the  claim  of  those  particular  plaintiffs,  or 
as  a  defence  to  the  claim  against  those  particular  defendants ;  and,  if  those 
facts  appear  on  the  statement  of  claim,  it  seems  that  the  claim  of  those 
particalar  plaintiffs,  or  the  claim  against  those  particular  defendants, 
might  be  properly  met  by  an  objection  in  point  of  law  as  to  that  part  of 
the  statement  of  claim.  (See  Burstall  y.  Bey f us,  cited  ante,  p.  21 ;  Seroka 
y.  Kattenhurg,  17  Q.  B.  D.  177;  55  L.  J.  Q.  B.  375;  Van  Gelder  y. 
Sowerby  Flour  Society,  44  Ch.  D.  374 ;  59  L.  J.  Ch.  683 ;  Roberts  y.  Holland, 
(1893)  1  Q.  B.  666 ;  62  L.  J.  Q.  B.  621.) 

The  misjoinder  of  plaintiffs  does  not  defeat  any  right  of  set-off  or 
counterclaim  by  the  defendant  against  the  parties  other  than  those  im- 
properly joined.  (See  O.  XVI.  r.  3,  cited  **  Counterclaims,"  post,  p.  576 ; 
'' Stt-off,"  post,  p.  823.) 

Objections  on  the  ground  of  the  non- joinder  of  parties  are  of  more 
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frequent  occurrence  and  of  greater  importance  than  objections  on  the 
ground  of  misjoinder. 

Under  the  former  practice,  the  only  mode  in  which  a  defendant  in  a 
common  law  action  could  object  to  the  non- joinder  of  joint  contractors  as 
defendants  was  b^'  plea  in  abatement  (Bullen  &  Leake,  3rd  ed.,  p.  470; 
1  Wms.  Saund.,  1871  ed.,  p.  164;  Kendall  y.  Hamilton^  4  App.  Gas.  at 
p.  543 ;  48  L.  J.  C.  P.  705) ;  and  this  was  also  the  only  way  m  which  he 
could,  by  his  pleadings,  object  to  the  non- joinder  of  jomt  owners  as 

Plaintiffs  in  actions  for  wrongs  to  their  joint  property  (see  Bullen  & 
icako,  3rd  ed.,  p.  708;  1  Wms.  Saund.,  1871  ed.,  p.  485^;  or,  under 
ordinary  circumstances,  to  the  non- joinder  of  co-executors  in  actions  by 
an  executor  (BuUen  &  Leake,  3rd  ed.,  p.  472). 

Objections  on  the  ground  of  the  non- joinder  of  joint  contractees  as  co- 
plaintiffs  previously  to  the  Judicature  Acts  were  never,  in  practice,  taken 
by  plea  in  abatement,  though  they  might  have  been  the  subject  of  such 
plea  (Com.  Dig.  **  Abatement,"  E.  12),  but  were  either  raised  on  the 
evidence  at  the  trial  under  a  plea  denying  the  contract,  in  which  case 
they  were  ground  for  non-suit  or  for  verdict  for  the  defendant  (Bullen  & 
Leake,  3rd  ed.,  p.  469 ;  1  Wms.  Saund.,  1871  ed.,  p.  164 ;  see  the  0.  L.  P. 
Act,  1852,  s.  35,  now  repealed;  and  see  Kendall  v.  Hamilton,  4  App.  Cas. 
at  p.  543) ;  or,  if  the  defect  appeared  on  the  face  of  the  declaration,  were 
taken  by  demurrer  {lb, ;  see  Slingsby's  CoBe,  5  Co.  9 ;  Scoit  v.  Godwin^ 
1  B.  &  P.  73 ;  AndtTBon  v.  Martindale,  1  East,  497). 

Pleas  and  defences  in  abatement  have  been  abolished  by  the  Judicature 
Acts  and  the  rules  thereimder  (see  0.  XXI.  r.  20,  cited  •*  De/ence$  in 
General,''  post,  p.  546 ;  Preston  v.  Lamont,  1  Ex.  D.  361 ;  45  L.  J.  Ex. 
797) ;  and  the  mere  non-joinder  of  parties  who  ought  to  be  joined  as 
plaintiffs  or  defendants  does  not  defeat  an  action,  or  prevent  the  Court 
from  wanting  an  application  for  the  addition  of  any  necessary  parties,  or 
from  dealing  with  the  matter  in  controversy,  so  far  as  regards  the  rights 
and  intereste  of  the  parties  actually  before  it  (see  O.  Xvl.  r.  11,  supra). 
Hence,  if  the  defendant  seeks  to  taxe  objection  on  the  ground  of  the  non- 
joinder of  necessary  parties,  he  should,  in  general,  do  so  by  making  an 
application  under  0.  XVL,  rr.  11,  12,  for  the  joinder  of  the  omitted 
parties  as  co-plaintiffs  or  co-defendante  respectively,  and  for  a  stay  of 
proceedings,  unless  and  until  they  shall  have  been  so  joined.     (See  the 
cases  below  cited.)    This  is  the  only  mode  in  which  he  can  raise  the 
objection  that  a  joint  contractor  has  not  been  joined  as  a  co-defendant 
{Kendall  v.  Hamilton,  4  App.  Cas.  504;  48  L.  J.  C.  P.  705;  Sheehan  v. 
Great  Eastern  Ry.  Co.,  16  Ch.  D.  59  ;  50  L.  J.  Ch.  68 ;   Wilson  v.  Balcarres 
Steamship  Co.,  (1893)  1  Q.  B.  422 ;  62  L.  J.  a  B.  134,  245;  Robinson  v. 
Geisel,  (1894)  2  Q.  B.  685 ;  64  L.  J.  Q.  B.  52) ;  for  it  is  clear  that  facts 
which  merely  raise  an  objection  on  the  ground  of  the  non-joinder  of 
def endanto  are  not  pleadable  as  a  defence  (lb. ;  see  Bullen  &  Leake,  3rd 
ed.,  p.  470) ;  and,  oven  if  those  facts  appear  in  the  stetement  of  claim,  the 
objection,  on  the  ground  of  such  non- joinder,  cannot  properly  be  raised 
by  pleading  an  objection  in  point  of  law  {lb.;  see  0.  XVl.  r.  11,  cited 
ante,  p.  26 ;  Hunter  v.  Young,  4  Ex.  D.  256  ;  48  L.  J.  Ex.  689 ;  Werder- 
man  v.  SogUU  Gen^raU,  19  Ch.  D.  246,  decided  under  tiie  Kules  of  1875). 
Similarly,  where  the  defendant  seeks  to  take  objection  on  the  ground 
of  the  non- joinder  of  joint  contractees  who  ought  to  have  been  joined  as 
co-plaintiffs,  it  seems  that  he  should,  in  general,  do  so  by  making  such 
application  as  above  mentioned,  under  0.  XVl.  rr.  11,  12. 

As  the  persons  so  omitted  cannot  be  added  as  plaintiffs  without  their 
written  consent  under  0.  XYI.  r.  11,  above  cited,  a  positive  order  cannot 
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be  made  for  their  joinder  as  plaintiffs  in  the  absence  of  such  consent ;  and 
in  cases  where  they  could  not  properly  be  joined  as  defendants  (as  to 
which,  see  aniey  p.  25),  the  proper  course  would  appear  to  be  that  the 
action  should  be  stayed  untu  the  omitted  persons  ^ould  be  added  as 
plaintiffs  with  their  written  consent.  (See  RoherU  y.  Holland,  (1893)  1 
Q.  B.  665,  667,  669;  62  L.  J.  Q.  B.  621;  and  The  Duke  o/Bucdeuch, 
(1892)  2  P.  201,  211 ;  61  L.  J.  P.  57.) 

It  would  seem,  moreover,  that  in  certain  actions  the  defendant  is  at 
liberty  to  plead,  as  a  defence  pro  tanto,  any  facts  showing  that  a  plaintiff 
who  is  suing  alone,  in  the  absence  of  other  persons  who  ought  to  have 
been  joined  as  co-plaintiffs,  is  only  entitled  to  a  part  of  the  damages  or 
relief  claimed  (see  1  Wms.  Saund.,  1871  ed.,  p.  486 ;  Sedgworth  v.  Overend, 
7  T.  B.  279,  below  dted) ;  and  it  would  also  seem  that  the  defendant  may, 
in  some  cases,  be  at  liberty  to  plead  facts  showing  that  the  plaintiff,  m 
the  absence  of  other  persons  who  ought  to  have  been  joined  as  co-plaintiffs, 
is  not  entitled  to  maintain  the  action,  or  to  obtain  any  part  of  the  damages 
claimed  (see  Wright  v.  Roboiham,  33  Ch.  D.  106^.  But  it  appears  that  in 
^eperal  the  proper  mode  of  raising  any  question  with  respect  to  non- 
joinder of  parties  is  to  make  such  application  under  0.  XVI.  rr.  11,  12, 
as  above  mentioned. 

Where  the  ground  of  an  application  for  the  joinder  of  parties  under 
0.  XYI.  r.  11  is  an  objection  which,  previously  to  the  Judicature  Acts, 
could  only  have  been  taken  by  way  of  plea  in  abatement  {e,  ^.,  where  it  is 
an  objection  to  the  non-joinder  of  joint  contractors  as  co-defendants),  the 
application  will  be  decided  on  principles  similar  to  those  on  which  a  plea 
in  abatement  under  the  former  practice  would  have  succeeded  or  f aued. 
{Kendall  v.  Hamilton^  iupra ;  Wileon  v.  Balcarres,  mpra;  JRobinson  v. 
CMself  supra,)  In  order  to  support  such  application  for  the  joinder  of  a 
ioint->contractor  as  a  defendant,  the  defendant  must  be  prepared  to  show 
by  affidavit  or  admission  that  the  person  sought  to  be  added  is  living  and 
is  resident  within  the  lurisdiction  of  the  Coi^.  {Ih, ;  and  see  BuUen  & 
Leake,  3rd  ed.,  p.  471.)  The  plaintiff  may  succesahiUy  resist  such  appli- 
cation by  showing  that  the  contract  was  not  joint,  or  that  it  was  several 
as  well  as  joint,  or  that  the  person  whose  non-joinder  is  complained  of 
is  one  who  was  not  bound  b^  the  contract,  or  who  is  not  liable  to  be  sued 
thereon,  as,  for  instance,  if  it  appears  that  he  was  an  infant  at  the  time 
of  the  contract,  and  that  the  contract  was  not  one  for  necessaries  (see  the 
Infants'  Belief  Act,  1874,  cited  po&t,  p.  732 ;  and  see  Lindley  on  Paiiaier- 
ship,  6th  ed.,  p.  290;  1  Wms.  Saund.,  1871  ed.,  p.  216;  Bullen  &  Leake, 
3ni  ed.,  p.  477),  or  that  he  is  protected  by  the  Statute  of  Limitations  (see 
Bullen  &  Leake,  3rd  ed.,  p.  476),  or  tiiat  he  has  become  bankrupt  (see 
the  Bankruptcy  Act,  1883,  s.  114,  below  cited;  and  see  Bullen  &  Leake, 
3rd  ed.,  p.  476). 

Where  it  is  clear  that  the  contract  sued  upon  was  a  joint,  and  not  a 
joint  and  several,  contract,  made  by  the  defendant  jointly  with  one  or 
more  other  persons  who  might  and  ought  to  have  been  joined  as  co-defen- 
dants with  nim,  the  defendant  is  entitled  in  genei*al  to  obtain  such  an 
order  for  their  joinder  as  above  mentioned.  {Kendall  v.  Hamilton^  aupra  ; 
Bobinaon  v.  Getsel,  supra.)  It  was  held  in  Bobinaon  v.  Geieel  {supra),  that 
this  was  not  an  absolute  right,  and  an  action  was  permitted  to  proceed  in 
the  absence  of  a  oo-contractor  against  the  other  joint  contractor,  it 
appearing  that,  though  he  was  within  the  jurisdiction,  the  plaintiffs  were 
unable  to  effect  service  of  the  writ  upon  him.  A  person  who  is  not  a 
neoessary  party  to  the  action  (that  is,  a  person  whom  the  plaintiff  is  under 
mo  pUigalioD  to  join)  will  noi  in  general  be  added  tm  a  def^adant  to  th^ 
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action  if  the  plaintiff  opposes  the  application.  (See  Byrne  y.  Browne,  22 
Q.  B.  D.  657;  58  L.  J.  Q.  B.  410;  and  see  Horwell  y.  London  General 
OmnibuB  Co.,  2  Ex.  D.  365;  46  L.  J.  Ex.  700;  Kino  y.  Rudkin,  6 
Ch.  D.  160;  46  L.  J.  Ch.  807 ;  Hunter  y.  Young,  4  Ex.  D.  255;  48  L.  J. 
Ex.  689;  Birmingham  Land  Co,  y.  L.  &  N.  W.  By.  Co,,  34  Ch.  D. 
261;  56  L.  J.  Ch.  956;  and  see  2  Chitty's  Practice,  14th  ed., 
p.  1023.) 

In  an  action  for  the  recoyery  of  land,  a  person  who  is  in  possession  of  the 
land  by  himself  or  his  tenant  may,  although  not  named  in  the  writ,  obtain 
leaye  to  appear  and  defend,  and  after  such  appearance  and  notice  thereof 
to  the  plamtiff ,  is  to  be  named  as  a  defendant  in  all  subsequent  proceedings. 
(See  0.  Xn.  rr.  25—28.) 

By  0.  XVI.  r.  12,  ^^  Any  application  to  add,  or  strike  out,  or  substitute 
a  plaintiff  or  defendant  may  be  made  to  the  Court  or  a  judge  at  any  time 
before  trial  by  motion  or  summons,  or  at  the  trial  of  the  action  in  a 
summary  manner." 

Where  parties  are  added  or  struck  out  under  O.  XVI.  rr.  2  or  11,  aboye 
cited,  the  writ  of  summons,  and  also  any  statement  of  claim  already 
deliyered,  must,  in  general,  be  amended  accordingly. 

As  to  the  third  pu^  procedure  in  cases  where  a  defendant  claims  con- 
tribution or  indemnity  oyer  against  a  third  party  or  a  co-defendant,  see 
0.  XVI.  rr.  48—55 ;  "  Third  Party ,'' post,  p.  692. 

As  to  parties  to  counterclaims,  see  **  Counterdaime,^*  post,  p.  675.   ^^ 

Change  of  parties  on  marriage,  death,  bankruptcy,  <fcc.]— By  0.  XVil. 
r.  1,  it  IS  proyided  {inter  alia)  that  *'  A  cause  or  matter  shall  not  become 
abated  by  reason  of  the  marriage,  death,  or  bankruptey  of  any  of  the 
parties,  if  the  cause  of  action  surviye  or  continue,  ana  shall  not  become 
defectiye  by  the  assignment,  creation,  or  deyolution  of  any  estete  or  titie 
pendente  lite," 

By  0.  XVn.  r.  2,  '*  In  case  of  the  marriage,  death,  or  bankruptey,  or 
devolution  of  estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter, 
the  Court  or  a  judge  ma^,  if  it  be  deemed  necesscuy  for  the  complete 
settlement  of  all  the  questions  inyolyed,  order  that  the  husband,  personal 
representatiye,  trustee,  or  other  successor  in  interest,  if  any,  of  such 
psji;y  be  made  a  party,  or  be  seryed  with  notice  in  such  manner  and  form 
as  hereinafter  prescrioed,  and  on  such  terms  as  the  Court  or  judge  shall 
think  just,  and  shall  make  such  order  for  the  disposal  of  the  cause  or 
matter  as  may  be  just."    (See  0.  XVII.  r.  4,  below  cited.) 

3y  0.  XVII.  r.  3,  '*In  case  of  an  assignment,  creation,  or  deyolution 
of  any  estete  or  title  pendente  lite,  the  cause  or  matter  may  be  continued 
by  or  against  the  person  to  or  upon  whom  such  estete  or  title  has  come  or 
deyolved." 

By  0.  XVII.  r.  4,  **  Where  by  reason  of  marriage,  death,  or  bankruptey, 
or  any  other  eyent  occuiTing  after  the  commencement  of  a  cause  or 
matter,  and  causing  a  change  or  transmission  of  interest  or  liability,  or 
by  reason  of  any  person  interested  coming  into  existence  after  the  com- 
mencement of  the  cause  or  matter,  it  becomes  necessary  or  desirable  that 
any  person  not  already  a  party  should  be  made  a  party,  or  that  any 
person  already  a  party  should  be  made  a  party  in  another  capacity,  an 
order  that  the  proceedings  shall  be  carried  on  between  tiie  continuing 
parties  and   such  new   party  or   parties  may  be  obteined  ex  parte  oji 


application  to  the  Court  or  a  judge,  upon  an  allegation  of  such  change 
or  transmission  of  interest  or  hability,  or  of  such  person  interested  haying 
come  into  existence." 
It  would  seem  that  an  order  under  rr.  2,  4,  aboye  oited,  will  not  be 
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made  after  final  judgment  in  the  action  in  cases  where  nothing  farther 
remains  to  be  done,  except  the  issue  of  execution.  [AU,'Oen.  y.  Birming" 
ham  Corporation,  15  Ch.  D,  423  ;  Keith  v.  Butcher,  26  Ch.  D.  750 ;  53  L.  J. 
Ch,  640;  The  Duke  of  BucdeuchA IS92)  P.  201 ;  61  L.  J.  P.  57.)  Pro- 
Tision  is,  however,  made  by  0.  XLII.  r.  23,  for  changes  after  judgment 
in  the  parties  entitled  to  issue  execution  or  liable  to  execution.  (See 
Norbum  t.  Norbum,  (1894)  1  Q.  B.  448;  63  L.  J.  Q.  £.  341.) 

By  O.  XYII.  r.  5,  it  is  provided  that  an  order  obtained  under  O.  XVlI. 
r.  4,  above  cited,  must,  unless  the  Ck)urt  or  judge  otherwise  direct,  be 
served  upon  the  continuing  party  or  parties,  or  their  solicitors,  and  also 
upon  each  new  party,  unless  the  person  making  the  application  be  himself 
the  only  new  party ;  and  the  order  from  the  time  of  such  service,  subject 
nevertheless  to  tiie  provisions  of  0.  XYII.  rr.  6, 7  (below  cited),  is  binding 
on  Hie  persons  served  therewith,  and  every  person  served  therewith  who 
18  not  already  a  party  to  the  cause  or  matter  must  enter  an  appearance 
thereto  within  the  same  time  and  in  the  same  manner  as  if  he  nad  been 
served  with  a  writ  of  summons. 

O.  XVn.  rr.  6  and  7,  enable  persons  so  served  with  the  order  to  apply 
within  the  times  therein  mentioned  to  have  it  discharged  or  varied,  and 
the  last-mentioned  rule  further  provides  that,  as  against  any  person  so 
served  who  is  under  any  disability  other  than  coverture,  and  has  not  a 
guardian  ad  litem  in  the  cause,  the  order  shall  not  operate  imtil  after 
twdve  days  from  the  appointment  of  a  guardian  ad  litem  for  such  party. 

As  to  extensions  of  time  and  the  mode  of  computing  time,  see  the  pro- 
viflioDS  of  0.  LXIV.,  cited  antey  pp.  11  et  «ej. 

O.  Xm.  r.  1,  above  cited,  further  provides  that  *'  whether  the  cause 
of  action  survives  or  not,  there  shall  be  no  abatement  by  reason  of  the 
death  of  either  party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  judgment  may  in  such  cases  be  entered,  notwith- 
standing the  death." 

By  O.  XYII.  r.  8,  it  is  provided  that  in  case  of  the  death  of  either 
party  pending  the  action,  where  the  cause  of  action  survives,  but  the 
party  entitled  to  proceed  fails  to  proceed,  the  defendant  (or  the  person 
against  whom  the  action  may  be  continued)  may  apply  by  summons  to 
compel  the  plaintiff  (or  the  person  entitled  to  proceed)  to  proceed  within 
such  time  as  may  be  ordered ;  and  in  default  of  such  proceeding,  judgment 
may  be  entered  for  the  defendant,  or,  as  the  case  may  be,  for  the  person 
against  whom  the  action  might  have  been  continued.  (See  Motion  v. 
King.  29  W.  E.  73.) 

If  the  cause  of  action  does  not  "survive  or  continue"  within  the 
meaning  of  0.  XYII.  r.  1,  above  cited,  no  order  for  adding  ^le  representa- 
tives of  a  deceased  party  can  properly  be  made  under  0.  Xvil.  r.  4,  above 
dted.  {Kirk  v.  Todd,  21  Oh.  D.  484 ;  52  L.  J.  Ch.  224,  and  other  cases 
dted  "  Executors,''  pott,  p.  424.) 

As  to  what  causes  of  action  survive  to  or  against  an  executor  or 
administrator,  see  **  Executors,''  post,  pp.  199,  203,  424;  Batthyany  v. 
Wai/ord,  36  Ch.  D.  269;  56  L.  J.  Ch.  881. 

Where,  on  the  death  of  a  defendant  who  had  pleaded  a  counterclaim, 
the  plaintiff  got  an  order  for  continuing  the  action  against  the  deoeased*s 
executor,  it  was  held  that  the  executor,  in  order  to  continue  the  coimter- 
claim,  must  obtain  a  like  order  for  that  purpose.  {Andrew  v.  Aitken, 
21  Oh.  D.  175;  61  L.  J.  Ch.  528.) 

The  provisions  of  0.  XYII.  r.  1,  do  not  affect  the  construction  placed 
on  B.  4  of  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  in  a  case  where  the 
defendant  in  an  action  on  a  simple  contract  debt  dies  after  action  brought. 
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and  a  fresh  action  is  thereupon  brought  against  his  executors.  {Swindell 
V.  Bulkeley,  18  Q.  B.  D.  250;  56L.  J.Q.  B.  613;  see  **  Limitation,  Statutes 
of"  post,  p.  771.) 

The  marriage  of  a  female  plaintiff  or  defendant  after  action  brought 
does  not  in  general  render  it  necessary  to  join  the  husband  as  a  party  to 
the  action  (see  the  Married  Women's  Property  Act,  1882,  ss.  1,  13,  18; 
**  Husband  and  Wife,**  post,  p.  219  ;  "  Executors,"  post,  p.  203 ) ;  but  in 
cases  where  it  is  necessary  or  proper  to  add  the  husband  as  a  party, 
application  may  be  made  to  add  nim  under  0.  XYII.  rr.  2,  4,  above  cited. 

On  the  bankruptcy  of  a  defendant,  the  action  against  him  will  in  general 
be  stayed  under  the  Bankruptcy  Act,  1883,  s.  10  (2),  cited  **  Bankruptcy," 
post,  p.  663,  on  appKcation  made  in  the  action.  (I^e  Ex  parte  Reynolds, 
15  a  B.  D.  169;  54  L.  J.  Q.  B.  354.) 

As  to  cases  in  which  the  plaintiff  becomes  bankrupt  after  action,  and 
as  to  the  continuance  of  such  actions  by  trustees  in  bankruptcy,  see 
^^ Bankruptcy," post,  pp.  121 — 125;  and  Harder  v.  Saunders,  10  Q.  B.  D. 
114 ;  United  Telephone  Co.  v.  Bassano,  31  Ch.  D.  630;  55  L.  J.  Ch.  625 ; 
Barker  v.  Johnson,  60  L.  T.  64 ;  Selig  v.  Lion,  (1891)  1 Q.  B.  513;  60  L.  J. 
Q.  B.  403. 

As  to  what  causes  of  action  pass  to  a  trustee  in  bankruptcy,  see 
**  Bankruptcy,"  post,  pp.  121 — 126. 

As  to  joinm^  parties  where  there  has  been  an  assignment  or  transmis- 
sion of  tne  plaintiff's  interest  after  action,  see  Seear  v.  Lawson,  15  Ch.  D. 
426 ;  16  Ih.  121 ;  49  L.  J.  Q.  B.  69 ;  50  Ih.  139;  WaUis  v.  Smith,  46  L.  T. 
473 ;  Stanhope  v.  Stanhope,  11  P.  D.  103;  55  L.  J.  P.  36 ;  Quyy.  Churchill, 
40  Ch.  D.  481 ;  58  L.  J.  Oh.  345;  House  FropeHy  Co.  v.  Horse  Nail  Co., 
29  Oh.  D.  190;  54  L.  J.  Oh.  715. 

As  to  joining  parties  where  there  has  been  an  assignment  of  the 
defendEuir  s  interest  after  action,  see  Campbell  y.  Hclyland,  7  Oh.  D.  166 ; 
47  L.  J.  Oh.  145. 

As  to  adding  plaintiffs  or  defendants  imder  0.  XVI.  r.  11,  cited  anU, 
p.  26,  where  there  has  been  an  assignment  or  deyolution  of  a  sole 
plaintiff's  or  a  sole  defendant's  interest  before  action,  see  Emden  y.  Carte, 
17  Oh.  D.  768 ;  51  L.  J.  Oh.  41  (cited  post,  p.  125) ;  Kino  y.  Budkin, 
6  Oh.  D.  160 ;  46  L.  J.  Oh.  807. 

In  cases  where  an  assignee  is  substituted  for  the  original  plaintiff,  the 
subsequent  pleadings  should  be  headed  both  with  the  original  title  of  the 
action  and  also  with  the  new  title,  showing  the  name  of  the  substituted 
plaintiff,  and  should  also  show  in  the  body  of  the  pleading  how  the 
plaintiff  derives  his  title  as  assignee.    {Seear  v.  Lawson,  supra.) 

The  order  made  under  these  rules  should  contain  such  dix>9ctions  as 
may  be  requisite  as  to  amending  the  pleadings,  or  suggesting  by  way  of 
amendment  in  any  pleading  already  delivered  the  change  of  parties,  or 


change  of  parties  has  not  been  explained  by  any  suggestic 
in  the  pleadings  already  delivered  byway  of  amendment,  it  is  a  convenient 
and  proper  course  for  the  party  amending  to  suggest,  in  the  pleading  next 
to  be  delivered  by  him,  the  death  or  bankruptcy,  &c.  creating  tbe  change, 
and  the  order,  if  any,  made  relating  thereto. 

Although  under  0.  XYII.  rr.  6,  7,  above  cited,  provision  is  made  to 
enable  an  application  at  chambers  to  discharge  or  vary  such  orders,  it  is 
presumed  tnat  where  the  facts  relied  upon  as  causing  the  transmission 
of  interest  are  stated  in  the  pleadings,  whether  by  way  of  saggestion  or 
otherwise,  they  may  be  pleaded  to. 
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For  foimsof  BUggeetioiis,  Bee  *'  Bankruptcy,**  poit,  p.  124 ;  **  Easecidore,** 
poei,  p.  208. 

As  to  the  title  of  the  action  in  the  case  of  such  changes  of  interest  as 
above  mentioned,  see  ^*  Daie^  TiUe,  <j^c.,"  ante,  p.  6;  and  as  to  assign- 
ment after  action,  see  ante,  p.  32. 

£quitable  daims  and  defences,  <fcc.] — ^Law  and  eqnity  are  now  adminis- 
tered concurrently  in  all  civil  actions  by  the  Courts  established  under  the 
Judicature  Acts.  (See  the  Judicature  Act,  1873,  ss.  24, 25.)  Accordingly 
the  rules  and  doctrines  by  which  equity  has  modified  and  8up{>lemented 
the  system  of  the  common  law  are  now  recognized  in  every  Ibivision  of 
the  High  Court  of  Justice,  and  effect  is  given  to  them  in  all  cases  in 
which  they  are  properly  applicable. 

With  respect  to  equitable  claims,  &c.,  it  is  provided  by  s.  24  (1),  that 
"If  any  plaintiff  or  petitioner  claims  to  be  entitied  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ^ound  aeainst  any  deed, 
instrument,  or  contract,  or  against  any  li^ht,  title,  or  cmim  whatsoever 
aaserted  by  any  defendant  or  respondent  in  such  cause  or  matter,  or  to 
any  relief  founded  upon  a  legal  right,  which  heretofore  could  only  have 
been  given  by  a  Court  of  Equity,  the  High  Court  and  the  Court  of  Appeal 
respectiyely,  and  erery  judge  thereof,  shall  give  to  such  plaintiff  or 
petitioner  such  and  the  same  relief  as  ought  to  have  been  given  by  the 
Court  of  Chancery  in  a  suit  or  proceeding  for  the  same  or  the  like 
purpose  properly  instituted  before  the  passing  of  this  Act.**  (See  also 
B.  24  (7),  cited  post,  **  Relief  other  than  Damages,"  p.  64.) 

But,  b}[  8.  34  of  the  Judicature  Act,  1873,  actions  for  any  of  the 
Tarious  kinds  of  equitable  relief  therein  specnfied,  which  are  such  as 
previously  to  the  Judicature  Acts  fell  within  the  ezdusiYe  Jurisdiction  of 
the  Court  of  Chancery,  are  assigned  to  the  Chancery  Division,  and, 
therefore,  actions  brou^t  for  the  purpose  of  obtaining  such  relief  should 
be  commenced  in  that  jDivision,  and,  if  commenced  in  any  other  Diyision 
of  the  High  Court,  will  usually  be  transferred  to  the  Cliancery  Diyision 
under  the  provisions  of  s.  11  of  tl^e  Judicature  Act,  1875,  and  0.  XLIX. 

The  mode  of  pleading  in  such  cases  is  that  the  material  facts  relied 
upon  for  the  claim  must  be  stated  in  a  summary  form  (see  O.  XIX.  r.  4; 
**  Pleading  in  Otneral,"  ante,  p.  7},  but  it  may  sometimes  be  necessary 
to  state  uiem  rather  more  in  detail  than  is  proper  in  an  action  for  an 
ofrdinary  common  law  demand  (see  Heap  y.  Morris,  2  Q.  B.  D.  630 ;  46 
L.  J.  Q.  B.  761,  which  was  decided  under  the  former  rules). 

For  examples  of  forms  of  statements  of  claim  in  actions  assigned  to  the 
Chancery  Division,  see  E.  S.  C,  1883,  App.  C,  Sect.  11. 

With  respect  to  equitable  defences,  &c.,  it  is  provided  by  s.  24  (2),  that 
"  If  any  defendant  claims  to  be  entitied  to  any  equitable  estate  or  right, 
or  to  relief  upon  any  equitable  ground  a^unst  any  deed,  instrument,  or 
contract,  or  against  any  right,  titie,  or  clajm  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
the  said  Courts  respectiyely,  and  every  judjge  thereof,  shall  give  to  eyery 
equitable  estate,  right,  or  ground  of  relief  so  claimed,  and  to  every 
equitable  defence  so  alleged,  such  and  the  same  effect,  by  way  of  defence 
against  tiie  daim  of  such  plaintiff  or  petitioner,  as  the  Clourt  of  Chaifcery 
ought  to  have  giyen  if  the  same  or  the  Hke  matters  had  been  relied  on  by 
way  of  defence  in  any  suit  or  proceeding  instituted  in  that  Court  for  the 
nme  or  the  like  purpose  before  the  passing  of  this  Act." 

For  examples  of  forms  of  defences  in  actions  which  are  assigned  as 
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aboye  mentioned  to  the  Chancery  Diyision,  see  E.  S.  C,  1883»  App.  D., 
Sect.  IL 

Previously  to  the  Judicature  Acts  there  was  a  limited  right  of  pleading 
defences  and  replies  on  equitable  grounds  UDder  the  Oommon  Law 
Procedure  Act»  1854,  ss.  83  and  84  (wnich  haye  now  been  repealed  by  the 
Stat.  Law  Eev.  Act,  1883,  46  &  47  Vict.  c.  49),  but  that  right  was 
restricted  to  cases  in  which  the  circumstances  were  such  that  a  Court  of 
E(}uity  would  haye  decreed  an  absolute,  unconditional  and  perpetual 
injunction  in  favour  of  the  party  pleading,  and  the  party  so  pleading  was 
obliged  expressly  to  state  in  his  pleading  that  his  plea  or  reply  was  **  on 
equitable  grounds."  (See  Bullen  &  Leake,  3rd  ed.,  p.  566.)  These 
restrictions  have  been  removed  by  the  wider  enactments  of  the  Judicatuio 
Acts,  which  haye  given,  subject  to  the  provisions  relating  to  the  assign- 
ment and  transfer  of  particular  actions  to  the  ChanceryDivision  (see  Jud. 
Act,  1873,  ss.  34,  36;  Jud.  Act,  1875,  s.  11;  and  0.  ALIX.),  the  fullest 
power  of  setting  up  and  enforcing  equitable  rights  and  claims,  and  of 
pleading  e(}uitaDle  defences  and  replies,  &c.,  in  an  action  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice. 

By  the  Judicature  Act,  1873,  s.  25,  sub-ss.  2 — 7,  the  doctrines  of  law 
are  assimilated  to  those  of  equity  with  respect  to  certain  matters  therein 
particularly  mentioned;  and  it  is  further  provided  by  sub-s.  11,  that 
**  Generally,  in  all  matters  not  hereinbefore  particularly  mentioned,  in 
which  there  is  any  conflict  or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law  wil^  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail." 

By  s.  24  (5),  it  is  declared  that,  subject  to  the  proviso  therein  contained, 
'*  No  cause  or  proceeding  at  any  tmie  pending  in  the  High  Court  of 
Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition 
or  injunction  ;  but  every  matter  of  equity  on  which  an  injunction  agaiiist 
the  prosecution  of  any  such  cause  or  proceeding  mi^ht  have  been  obtaini  d 
if  t£ds  Act  had  not  passed,  either  unconditionalLy  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  thereto." 

As  to  equitable  defences  in  actions  for  the  recovery  of  land,  see  O.  XX T. 
r.  21 ;  **  Jiecovery  of  Laiid"  post,  p.  951. 

It  should  be  added  that,  except  where  the  law  has  been  expressly  altered 
(as,  for  instance,  in  the  particular  cases  enumerated  in  the  Jud.  Act,  1873, 
B.  25],  the  doctrines  of  equity  are  not  in  general  applicable  to  cases  in 
whicn  the  Courts  of  Equity,  previously  to  the  Judicature  Acts,  would  not 
have  had  jurisdiction,  or  would  not  have  granted  relief.  (See  the  Jud. 
Act,  1873,  s.  24  (2),  above  cited;  BHtain  v.  Bossittr,  11  Q.  B.  D.  123; 
48  L.  J.  Ex.  362  ;  as  to  which  ease,  see  "  Frauds,  Statute  of"  post,  p.  711; 
Ind,  Coope  d:  Co,  v.  Ernmvrson,  12  App.  Cas.  300 ;  and  see  Gihhs  y.  Ouiid, 
8  Q.  B.  D.  296 ;  lb,  59 ;  Armstrong y.  Milhurn,  64  L.  T.  723 ;  **  Limitativn, 
Statutes  of, ^^  post,  pp.  770,  771 ;  and  see  *'  Injunction,"  post,  p.  446.) 

As  to  counterclaims  foxmded  on  equitable  estates  or  rights,  or 
other  matters  of  equity,  see  the  Jud.  Act,  1873,  ss.  24  (3)  (7) ;  and  see 
**  Counterclaims,"  post,  pp.  571,  572 ;  and  as  to  the  power  of  tranrferring 
actions  in  which  such  coimterclaims  are  pleaded  to  the  Chancery  Division, 
Bee  Storey  v.  Waddle,  4  Q.  B.  D.  289. 
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Example  of  a  Statement  of  Claim,  Defence,  and  Reply. 
{R.  8.  C.y  1883,  App.  K,  Sect.  II.) 

18 — .     [^Hereput  the  letter  and  number.'] 

In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,    .        .        .        .  Plaintiff, 

and 
0.  D Defendant. 

Statement  of  Claim. 

The  plaintiffs  daim  is  for  work  done  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request.    . 

Particulars : — 

£     8.    d. 

1882.  January  1  to  31  May.— To  rebuild- 
ing house  at  Wigan,  as  per  contract  dated 
the  24th  December,  1881       .        .         .  3,400    0    0 

To  extras  as  per  account  delivered     .        •     243    0    0 

3,643    0    0 
Paid  on  account         .        .        .  3,000    0    0 


Balance  due      ....   £643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from  the  3l8t  May,  1882,  till  payment  or  judgment. 

Place  of  trial,  Lancashire,  Northern  Division. 

(Signed) 
Delivered  the  Ist  of  January,  1883. 


[Heading  as  in  General  Form."] 

Defence  and  Counter-claim. 

Defence. 

The  defendant  says  that — 

1.  Except  as  to  £200,  parcel  of  the  money  claimed,  the 
architect  did  not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  £200,  parce  lof  the  money  claimed,  the  defendant 
brings  [or  has  brought!  into  Court  £200,  and  says  that  sum  is 
enough  to  satisfy  the  plamtiff's  claim  herein  pleaded  to. 

d2 
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Counter-olaim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided 
that  the  plaintiff  should  complete  the  works  by  the  Slst  of 
March,  1882,  or  in  default  pay  to  the  defendant  £1  a  day  for 
every  subsequent  day  during  which  the  works  should  remain 
unfinished,  and  they  so  remained  unfinished  for  sixty-one  days 
to  the  Slst  of  May. 

The  defendant  counter-claims  £61. 

(Signed) 

Delivered  the  22nd  of  January,  1883. 


[^Heading  as  in  Oeneral  Ibrm.'] 

Reply. 
The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thereof,  ihe  plaintiff  accepts 
tiie  £ in  satisfaction. 

The  plaiatiff  as  to  the  counter-claim  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras 
and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  prevent- 
ing the  plaintiff  from  having  access  to  the  premises  till  a  week 
after  the  agreed  time. 

(Signed) 

Delivered  the  6th  of  February,  1883. 


Oeneral  Ibrm  of  Particulars  not  stated  in  the  Pleadings  {a). 

189—  B.    No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,    .        .  .  Plaintiff, 

and 
0.  D.      .  .        .  Defendant. 

The  following  are  the  particulars  [of  the  plaintiff's  claim  in 

ihis  action,  or,  of  the  counterclaim,  or,  under  paragraph of 

the  plaintiff's  daim,  or,  of  the  injuries  alleged  in  paragraph 
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of  the  claim,  or,  of  the  fraud  alleged  in  paragraph of  the 

defence,  or,  as  the  case  may  he], 

[Here  state  the  particulars^  and  if  they  are  given  in  pursuance  of 
an  order  they  should  be  preceded  by  a  statement  to  that  effect^  e.g,f 
The  following  are  the  particulars  deliyered  pursuant  to  the  order 

of  Master made  in  this  action  dated 18 — .] 

Dated  this day  of ,  18 — . 

Yours,  &c., 

E.  F.,  Plaintiff's  SoUcitor  [or.  Agent]. 

To  Mr.  G-.  H.,  Defendant's  Solicitor  [or^  Agent]. 


(a)  Particulars.'] — '*  In  all  cases  in  which  the  party  pleading  relies  on  any 
misrepresentation,  fraud,  breach  of  trust,  wilful  default  or  undue  influence, 
and  in  all  other  cases  in  which  particulars  may  be  necessary  beyond  such 
as  are  exemplified  in  the  forms,  t.  e.,  the  forms  given  in  Appendices  C, 
D.,  and  E.  to  the  Bules  of  the  Supreme  Court,  1883,  **  particulars  (with 
dates  and  items,  if  necessary)  shall  be  stated  in  the  pleading ;  provided 
that,  if  the  particulars  be  of  debt,  expenses,  or  damages,  and  exceed  three 
folios,  the  fact  must  be  so  stated,  with  a  reference  to  full  particulars 
already  deHvered  or  to  be  delivered  with  the  pleading.*'    (O.  aTX.  r.  6.) 

A  folio  is  seventy-two  words,  every  figure  being  counted  as  a  word. 
(0.  LXV.  r.  27  (14).) 

Examples  of  the  particulars  required  to  be  stated  in  the  instances  ex- 
pressly named  in  0.  XIX.  r.  6  (aupra),  will  be  found  in  B.  S.  C,  1883, 
App.  0.,  Sect  IV.,  Nos.  2,  9 ;  Sect.  VI.,  No.  13 ;  App.  D.,  Sect.  IV.  (12), 
and  of  other  cases  where  particulars  are  necessary  instances  will  be  found 
B.  S.  C,  1883,  Apps.  C.,  D.,  E.,  passim. 

The  objects  of  particulars  are,  to  prevent  surprise  at  the  trial  by  in- 
forming the  opi>o6ite  party  what  the  case  is  which  he  has  to  meet,  to 
explain  and  limit  pleadings  which  are  vague  or  require  limitation,  and, 
generally,  to  define  and  narrow  the  issues  to  be  tried  and  so  save  unneces- 
sary expense.  {Spedding  v.  FUzpatrick,  38  Oh.  D.  410,  413 ;  58  L.  J.  Oh. 
139;  Saunders  v.  Jones,  7  Oh.  D.  435,  451 ;  47  L.  J.  Oh.  440;  Sachs  v. 
SpeUman,  37  Oh.  D.  295,  305 ;  67  L.  J.  Oh.  668 ;  Newport  Docks,  &c.  Co. 
V.  Faynter,  34  Oh.  D.  88 ;  56  L.  J.  Ch.  1021 ;  Hennesay  v.  Wright,  67  L.  J. 
a  B.  594 ;  Yorkshire  Frov.  Co,  v.  OilheH,  (1895)  2  Q.  B.  148 ;  64  L.  J. 
a  B.  578J 

By  0.  XIX.  r.  7,  **  A  further  and  better  statement  of  the  nature  of  the 
claim  or  defence,  or  further  and  better  particulars  of  any  matter  stated  in 
any  pleading,  notice,  or  written  proceeding  requiring  particulars,  may, 
in  all  cases,  be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as 
maj  be  just." 

Particulars  will  usually  be  ordered  of  pleadings  or  of  any  material 
allegations  in  pleading  which  are  too  general,  or  with  which  an  opponent 
cannot  fairly  deal  without  further  or  more  specific  information.  (See 
cases  cited  mpra,  and  Oodden  v.  Corsten,  5  0.  r,  D.  17 ;  49  L.  J.  0.  P. 
112;  Humphries  v.  Taylor  Drug  Co.,  39  Ch.  D.  693,  695;  The  Bory,  7 
P.  D.  117,  121 ;  51  L.  J.  P.  73 ;  Fhilipps  v.  Fhilipps,  4  Q.  B.  D.  127, 130; 
48  L.  J.  Q.  B.  135.)  Where  there  are  no  particulars,  anything  may  be 
proved  which  is  within  the  scope  of  the  pleadings;  therefore,  it  is  fre- 
quently advisable,  where  general  allegations  are  made  in  the  pleadings, 
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to  apply  for  particulars  of  such  allegations.  (See  per  Brett,  L.  J. ,  in  The 
Borj/y  supra!)  If  the  particulars,  whether  stated  in  the  pleadings,  or 
deliyered  separately,  are  not  sufficiently  specific,  an  application  for  further 
and  better  particulars  should  be  made.  (See,  for  instance,  Newport  Slip- 
way,  <fcc.  Co.  v.  Paynier,  34  Ch.  D.  88;  66  L.  J.  Ch.  1021.) 

Where  the  party  pleading  is  unable  to  giye  particulars  of  his  allegations 
without  preyiously  inspecting  his  opponents  books,  or  documents,  or 
obtaining  discoyery  from  his  opponent  by  interro^tories,  an  application 
for  particulars  may  be  adjourned  till  after  such  mspection  or  discoyery, 
or  the  order  may  be  made  to  take  effect  thereafter.  {Philippa  y.  Philippe, 
4  a  B.  D.  at  p.  131 ;  Leitch  y.  AhboU,  31  Ch.  D.  374  ;  65  L.  J.  Ch.  460 ; 
Owen  y.  Morgan^  35  Ch.  D.  492 ;  Sache  y.  Speilmany  supra ;  MiUer  y. 
Harper,  38  Ch.  D.  110 ;  57  L.  J.  Ch.  1091 ;  Waynes  Co.  y.  Bad/ord,  (1896) 
1  Oh.  29.) 

Where  a  charge  of  fraud  or  misconduct  is  made,  it  is  specially  necessary 
that  definite  peuticulars  should  be  giyen  in  order  to  afford  a  proper 
opportunity  for  making  a  defence.  {Whyte  y.  Ahrens,  26  Ch.  D.  717; 
54  L.  J.  Ch.  146 ;  Saunders  y.  Jones,  supra ;  Symonds  y .  City  Bank,  34 
W.  E.  364.) 

Where  a  dismissal  of  a  servant  or  agent  is  justified  on  the  ground  of 
misconduct,  the  party  so  justifying  must  giye  definite  particulars  of  the 
misconduct  charged.  (Saunders  y.  Jones,  supra.)  Where  it  was  alleged 
in  a  statement  of  claim  that  the  defendants  had  made  false  entries  in  the 
plaintiff's  books  for  the  purpose  of  defrauding  the  plaintiffs,  the  par- 
ticulars were  ordered  to  be  given,  showing  the  nature  of  the  impropriety, 
falsehood,  or  fraud  alleged  with  regard  to  each  item  complained  of.  {NeW' 
port  Slipway,  <€;c.  Co.  y.  Paynter,  34  Ch.  D.  88 ;  66  L.  J.  Ch.  1021.)  Simi- 
larly, where  a  libel  or  slander  is  justified  in  general  terms,  particulars 
will  be  ordered  of  the  justification.  {Jones  y.  Bewicke^  L.  £.  6  C.  P.  32 ; 
Oourley  y.  PUmsoll,  L.  E.  8  C.  P.  362 ;  42  L.  J.  C.  P.  121 ;  Hennessy  y. 
Wright,  67  L.  J.  Q.  B.  594  ;  Zierenherg  y.  Lahouchere,  (1893)  2  Q.  B. 
183;  63L.  J.  Q.  B.  89.) 

Particulars  of  negligence  are  frequently  ordered  to  be  deliyered  when  a 
statement  of  claim  charging  negligence  does  not  specially  point  out  the 
particular  negligence,  or  acts  of  negli^nce,  complamed  of ;  or  where  the 
statement  of  claim,  after  alleging  specific  acts  of  negligence,  also  charges 
negligence  in  general  terms.  So,  too,  particulars  will  be  ordered  to  be 
giyen  where  the  damage  alleged  is  not  alleged  with  sufficient  particularity. 
(Brindley  y.  G.  N.  By.  Co.,  Notes  of  Cases,  1878,  p.  57;  E.  S.  C,  1883, 
App.  K.,  No.  13;  Watson  y.  North  Met.  Tramways  Co.,  3  Times  Eep, 
273.) 

In  actions  for  defamatory  statements  made  to  third  persons  not  named 
in  the  statement  of  claim,  the  party  alleging  and  complaining  of  such 
statements  may  be  ordered  to  lumish  particulars  giving  the  names  of 
such  third  persons.  {Boselle  y.  Btichanan,  16  Q.  B.  D.  656 ;  65  L.  J.  Q.  B. 
376;  Bradhwry  y.  Coop^,  12  Q.  B.  D.  94;  52  L.  J.  Q.  B.  558.)  But 
whether  such  an  order  is  requisite  or  not  would  seem  to  be  a  matter  for 
the  exercise  of  judicial  discretion  in  each  case.  (See  Oouraud  v.  Fitzgerald, 
37  W.  E.  265,  where  a  refusal  to  grant  such  an  order  was  upheld  as  a  not 
imrooper  exercise  of  judicial  discretion.) 

where  the  statement  of  claim,  in  an  action  to  restrain  infringement  of  a 
trade  mark,  alleged  that  ** divers  persons"  had  been  induced  by  the  acts 
of  the  defendant  to  purchase  his  goods  as  and  for  those  of  the  plaintiff, 
particulars  of  the  names  and  addresses  of  those  **  divers  persons  "  were 
ordered.     {Humphries  y.  Taylor  Drug  Co,,  39  Ch.  D.  693.) 
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B7  O.  XX.  r.  8,  ''  In  eveiy  oase  in  which  the  cause  of  action  is  a  stated 
or  settled  aoooi2iit»  the  same  shall  be  alleged  with  particulars."  (See  poat^ 
p.  85.) 

Where  a  plaintLS  claims  merely  to  have  a  general  account  taken,  he 
need  not  give  particulars  as  to  items.  {Augvstintia  y.  Nerinckxt  16  Gh. 
D.  13;  43  ti.  T.  458;  Blackiey.  Oemastony  28  Oh.  D.  119;  64  L.  J.  Oh. 
473.)  The  mere  asking  for  an  account  will  not  prevent  particulars  being 
ordered,  t^ou^b.  "where  the  Oourt  sees  that  an  account  must  be  taken 
purtioulars  ^wSl  not  be  ordered.  {Kemp  y.  Ocldberg,  36  Oh.  D.  505.) 
Where  the  plaintiff  claims  a  lump  sum  of  money,  he  must  giye  particulars 
as  to  the  items  of  which  it  is  composed.  {lb,;  and  see  Philijppa  y. 
PhUipoe,  4  Q.  B.  D.  at  p.  131 ;  48  L.  J.  Q.  B.  136.) 

By  O.  XXXrVT.  r.  37,  **  In  actions  for  Hbel  or  slander,  in  which  the 

defendant  does  xLot,  by  his  defence,  assert  the  truth  of  the  statement 

oomplained  of,  the  defendant  shall  not  be  entitled  on  the  trial  to  giye 

evidenoe  in  chief,  with  a  yiewto  mitigation  of  damages,  as  to  the  circum- 

stancee  under  ^hich  the  libel  or  slander  was  published,  or  as  to  the 

character  of  the  plaintiff,  without  the  leaye  of  the  judge,  unless  seyen 

days  at  least  before  the  trial  he  furnishes  particulars  to  the  plaintiff  of 

the  matters  as  to  which  he  intends  to  giye  eyidence.*' 

Where  there  are  seyeral  heads  of  claim,  and  there  is  in  the  defence  a 
denial  of  liability,  and  also  a  payment  into  Oourt  to  the  whole  claim, 
partaculars  are,  where  requisite,  ordered  to  be  giyen,  specifying  the  heads 
of  claim  in  respect  of  which  the  payment  is  intended  to  be  made.  {Bowe 
y.  KeUy,  W.  N.  1888,  141 ;  59  L.  T.  139 ;  Orient  Steam  Nov.  Co.  y.  Ocean 
Marine  Ins.  Co.,  34  W.  R.  442.) 

Where  lump  sums  are  credited  in  a  pleading,  particulars  may  be  ordered 
of  the  items  composing  such  sums,  (oee  OoMen  y.  Corsten^  5  0.  P.  D.  17 ; 
49  K  J.  0.  P.  112.) 

It  is  optional' wiuL  the  plaintiff  to  giye  credits  for  payments  or  matters 
of  set-off  in  his  particulars.  {Randall  y.  Ikey,  4  Dowl.  682 ;  Penprase  y. 
Creaee,  1  M.  &  W.  36 ;  Lwik  y.  HamUey,  4  Ex.  486 ;  19  L.  J.  Ex.  29 ; 
Fussefl  y.  Gordon,  13  0.  B.  847.) 

Where  credits  are  giyen  in  the  particulars,  the  plaintiff  is  considered  as 
suing  only  for  the  balance  claimed  {Russell  y.  Bdl,  10  M.  &  W.  352) ;  so 
that  if  he  proyes  no  balance  beyond  what  is  credited,  the  defendant  is 
entitled  to  a  yerdict  {Smethursi  y.  Taylor,  12  M.  &  W.  546).  The  defence 
of  jpayment  or  set-off,  when  pleaded,  is  tal^en  with  reference  to  the  balance 
claimed  in  the  particulars  {Eastwick  y.  Harman,  6  M.  &  W.  13) ;  the 
proof  under  it  must  be  of  items  other  than  those  credited.  The  items 
proyed  would  be  primd  fade  applicable  to  the  balance,  and  it  lies  upon 
the  plaintiff  to  show  that  they  are  identical  with  those  already  credited. 
{Toumsan  y.  Jackson,  13  M.  &  W.  374;  Lamb  y.  Micklethwait,  1  Q.  B. 
400) 

Where  the  writ  bears  only  a  general  indorsement,  any  particulars 
therein  specified  are  superseded  by  those  contained  in  a  statement  of 
daim  subsequently  deliyered.    (See  0.  XX.  r.  4,  cited  j70«^,  p.  56.) 

Where  a  party  who  has  deliyeo^  particulars  under  an  order  afterwards 
desiies  to  amend  them  or  to  dehyer  further  particulars,  he  may  obtain  an 
order  ^ying  him  leaye  to  do  so,  where  such  an  order  can  be  made  without 
injustice  to  the  other  side.  {Clarapede  y.  Commercial  Union  Association, 
32  W.  B.  262 ;  Ohitty's  Practice,  14th  ed.,  p.  386.)  See  also  *' Amendment 
of  PUadings,^^  ante,  p.  14. 
If  particalars  are  deliyered  without  leaye  for  the  purpose  of  superseding 
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or  supplementing  particulars  which  have  been  preyionsly  given  separately 
from  me  pleadings,  they  are  irregular,  and  may  acconuugly  be  set  aside 
on  application  under  0.  LXX.  {Yorkshire  Provident  Co,  v.  Oilberty 
(1896)  2  Q.  B.  148,  153;  64  L.  J,  a  B.  578.) 

But  if  such  particulars  are  accepted  b^  the  opposite  party  they  will 
supersede  or  supplement  the  original  particulars,  the  irregularity  oeing 
one  that  is  waived  by  receiving  tne  fresh  particulars  and  continuing  the 

Proceedings  in  the  action  without  malung  such  application.  (See 
^rmnant  v.  AahUy,  1  E.  &  B.  723;  Jones  v.  Fowler,  4  Dowl.  232.)  If 
fair  and  proper  particulars  have  been  delivered  without  leave,  an  appli- 
cation to  nave  them  set  aside  oould  rarely  be  attended  with  any  material 
advantage,  as,  on  application  under  such  circumstances,  an  order  would 
probably  be  made  that  the  fresh  particulars  should  stand. 

There  are  certain  actions  with  regard  to  which  it  has  been  enacted  by 
various  statutes,  or  directed  by  various  rules,  that  particulars  should  m 
delivered  with  the  declaration,  or  the  pleas,  as  the  case  may  be ;  as,  for 
example,  it  is  enacted  by  s.  4  of  Lord  Campbell's  Act  (9  &  10  Yict.  c.  931, 
as  to  actions  under  that  Act,  that,  "  in  every  such  action  the  plaintiff  shall 
be  required,  together  with  the  declaration,  to  deUver  to  the  defendant  or 
his  attorney  a  mil  particular  of  the  person  or  persons  for  whom  and  on 
whose  behalf  such  action  shall  be  brought,  and  of  the  nature  of  the  claim 
in  respect  of  which  damages  shall  be  sought  to  be  ruoovered."  (See 
E.  S.  0.  1883,  App.  0.,  Sect,  VI.,  No.  4.  cited  '*  Executors,''  post,  p.  426; 
and  see  post,  p.  428.) 

For  instances  of  other  similar  enactments,  see  **  Copyright,'*  post,  p.  870 ; 
"  Patents,"  post,  p.  938. 

By  s.  33  (2)  of  the  Judicature  Act,  1875,  aU  enactments  inconsistent 
with  the  Juoicature  Acts  were  repealed,  but  by  s.  21  of  that  Act  existing 
forms  and  methods  of  procedure  which  are  not  inconsistent  with  the 
Judicature  Acts  or  the  rules  thereunder  were  reserved.  Wit^  regard  to 
Acts  prior  to  the  Judicature  Act,  1875,  the  question  whether  the  sections 
relating  to  particulars  are  to  be  regarded  as  preserved  by  the  latter  section, 
or  as  repealed  by  the  former,  is  m  general  unimportant,  as  where  such 
Acts  required  particulars,  particulars  of  a  similar  cnaracter  will  be  found 
necessary  under  the  present  rules.  (See  B.  S.  C.  1883,  App.  C,  Sect.  VL, 
Nos.  4,  6,  cited  post,  pp.  426,  488;  and  "  Patents,"  post,  p.  938.) 

The  practice  would  appear  to  be  that  particulars  similar  to  tliose 
required  by  such  statutes  are  in  general  ordered,  though  l^e  precise  form 
or  mode  of  delivery  imposed  by  me  statute  may  not  idways  be  required. 
With  re^rd  to  Acts  passed  subsequentiy  to  the  Judicature  Act,  1875, 
any  provision  contained  in  them  as  to  particulars  must  be  followed.  (See 
**  PatenU,"  post,  pp.  493,  938.) 

In  general,  a  defendant  who  is  entitled  to  particulars  should  apply  for 
them  before  putting  in  his  defence,  but  he  does  not  necessarily  waive 
his  riffht  to  such  pu*ticulars  by  delaying  his  application  for  them  until 
after  he  has  delivered  his  defence.  {Sachs  v.  SpeiVman,  37  Oh.  D.  295, 
302 :  57  L.  J.  Ch.  658.) 

By  0.  XIX.  r.  8,  *'  The  party  at  whose  instance  particulars  have  been 
delivered  under  a  judge's  order  shall,  unless  tiie  order  otherwise  provides, 
have  the  same  length  of  time  for  pleading  after  the  delivery  of  tiie  par- 
ticulars that  he  hckd  at  the  return  of  the  summons.  Save  as  in  this  rule 
provided,  an  order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate  as  a  st^y  of  proceedings,  or  give  any  extension  of  time." 

This  order  does  not  apply  where  there  has  oeen  a  previous  '*  peromp- 
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tory"  order  fixing  the  time  within  which  the  party  subsequently  obtain- 
ing the  order  for  particulars  was  to  plead  not  mentioned  or  referred  to  in 
the  Older  for  particulars.  {Falck  v.  AxtJidm,  24  Q.  B.  D.  174 ;  59  L.  J. 
a  B.  161.) 

Particulars  deliyered  separately  from  the  pleadings  do  not  for  aU  pur- 
poses form  part  of  the  pleadings.  (See,  under  the  former  practice,  Jubb 
V.  EUis,  3  3).  &  L.  367 ;  B,  v.  Mill,  10  0.  B.  379.)  But  for  the  purpose  of 
applications  for  judgment  under  0.  XX VIE.  r.  11,  and  similar  purposes, 
puticulars  are  regarded  as  part  ol  the  pleadings.  ( United  Telephone  Co,  y. 
SmUhy  61  L.  T.  617;  38  W.  B.  70.)  See  further,  *' Defamation;'  post, 
p.  886 ;  "  Executors"  post,  p.  426  ;  **  Malicious  Prosecution"  pott, 
p.  923.) 
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CHAPTER  III. 

Statements  of  Claim. 

General  Form  of  a  Statement  of  Claim  delivered  after  Writ 

issued  {(i), 

{See  It,  8,  C.y  1883,  App,  (7.,  Sect.  L;  and  see  App,  JB.,  Sect.  11.., 

cited  "  Work,''  post,  p.  365.) 

18—.  B.  No. . 

In  the  High  Court  of  Justice, 
Queen^  Bench  Division. 

Writ  issued  the of ,  18 — . 

Between  A.  B FkdntifF, 

and 
CD Defendant. 

Statement  of  Claim. 

The  plaintiff,  &c.,  or,  The  plaintiff's  claim  is,  &o.,  or,  The 
defendant,  &o.,  or,  as  the  case  may  be.  \Here  state  briefly  and  in 
a  summary  form  the  material  facts  on  which  the  plaintiff  relies  for 
his  claim  or  claims,  giving  particulars  of  the  claim,  where  necessary, 
and  dividing  the  statement  of  claim,  where  necessary,  into  paragraphs 
numbered  consecutively:  see  the  forms  given  under  t/ie  various 
headings,  post.^ 

The  plaintiff  claims  £ ,  w,  £ damages,  or^  as  the  ease 

may  be.     [  Where  there  are  several  distinct  clai^nsfor  debt,  damages 
or  other  relief,  they  should  be  stated  separately  and  numbered  con- 
.  sccutirely.'] 

Place  of  trial  [here  state  the  proposed  place  of  trial,  if  other  than 
Middlesex,  as,  for  instance,  Surrey,  or,  Bristol,  or,  Lancashire, 
West  Derhy  Division,  or,  as  the  case  may  be"]. 

G.  H. 
[Signature  of  the  counsel  or  special  pleader  by  whom 
the  pleading  has  been  settled,  or  if  it  has  not  been 
so  settled,  of  the  plaintiff's  solicitor,  or  of  the  plain- 
tiff  himself,  if  he  sues  in  person.^ 
Delivered  the of ,  18 — , 


(a)  See  note  (o),  pp.  44 — 70. 
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The  likey  where  there  are  Beveral  Plaintiffs  and  Defendants. 

1&— .  B.  No. . 


In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Writ  issued  the of ,  18 — . 

Between  A.  B.,  G.  D.,  and  E.  F.      .  FlaintiSs, 

and 
G.  H.  and  I.  EL  .        .  Defendants. 

Statement  of  Claim. 

SThe  same  as  in  the  preceding  form^  except  that  the  words 
^  aintiffs'*  and  "defendants"  must^  where  necessary^  be  sub' 
Htitutedfor  "  plaintifE "  and  "  defendant."  Where  it  is  necessary 
to  refer  to  one  of  several  plaintiffs  or  defendants^  such  plaintiff  or 
defendant  may  be  referred  to  as  "  th£  plaintiff  C.  D.,"  or  "  the 
defendant  O,  iT."  If  there  are  different  claims  for  debt,  damages^ 
or  other  relief  by  different  plaintiffs^  or  against  different  defendants, 
the  claims  at  the  end  of  the  statement  of  claim  should  be  stated  in 
*uch  a  manner  as  to  show,  in  the  case  of  each  of  the  several  claims 
for  debt,  damages,  or  other  relief,  by  and  against  whom  the  claim  is 
made,  as,  for  instance — 

The  plaintiff,  A.  B.,  claims,  &o. ; 

The  plaintiff,  C.  D.,  claims,  &c. ; 
or.  The  plaintiffs  claim  against  the  defendant,  Q.  &.,  &c.,  and 

against  the  defendant,  I.  £.,  &c. 
As  to  alternative  claims  by  diffei^ent  plaintiffs  or  against  different 
defendants,  see  the  nextform.'\ 

The  like,  where  there  are  Alternative  Claitm  or  Causes  of  Action 
by  different  Plaintiffs  or  against  different  Defendants, 

[Heading  as  above,'] 

1,  2,  3,  &c  [Here  state  the  facts  relied  upon  for  the  different 
claims,  as  mentioned  in  the  first  of  the  above  forms,  showing  distinctly 
how  the  alternative  claims  arise.  The  claims  at  the  conclusion  of 
the  statement  of  claim  should  show  clearly  what  the  alternatives  are, 
and  each  alternative  after  the  first  may  be  introduced  by  the  tcords 
'*in  the  alternative,"  or  "alternatively,"  as,  for  instance — 

The  plaintiffs,  A.  B.  and  C.  D.,  claim,  &c. ; 

The  plaintiff,  C.  D.,  in  the  alternative  claims,  &o. ; 
or,  The  plaintiff  claims  against  the  defendant  G-.  H.,  &o. 

In  the  alternative,  the  plaintiff  claims  against  the  defendant, 
L  K,  &a]  


Slaiemeiitu  of  Chiiin. 


{ii)  filutei»e»l  of  Cluim,  irhni  nfr«»ar,/.]— By  O.  XIX.  r.  2,  "The 
pluintill  shall,  subject  to  t}ie  provisione  of  0.  XX..  and  nt  such  tinio 
and  in  Buuh  manner  as  thcriiin  prescribed,  delivur  to  the  dcfpadant  ft 
statomont  of  his  clnim,  Hud  of  the  rehof  or  remody  to  which  he  claims  to 
bo  entitled.  The  dufondnnt  shall,  subject  to  the  provisions  of  0.  XXI., 
and  at  such  time  nud  in  such  manner  as  therein  prescribed,  deliver  to  the 
plaintiff  hiu  dofenro,  set-olf,  or  countfrdaim  (it  any),  and  the  plaintiff 
shall,  subject  to  the  provisions  of  0.  XXIXI.,  and  at  such  time  and  in 
such  manner  as  therein  prescribed,  dolirer  his  reply  fif  any)  to  such 
defence,  sot-off.  or  counterclaim.  Such  statements  shall  bo  as  brief  as 
the  nature  of  the  case  will  admit,  and  the  taxing  officer  in  adjustiug  &e 
coHtH  of  the  action  shall  at  the  instance  of  any  party,  or  may  without  any 
re(}ueBt,  inquire  into  any  unnecessary  nrolisity,  and  order  the  costs  occa- 
sioned by  such  prolixity  to  be  home  by  lie  partj^  chargeable  with  the  same." 

The  above  rule  must  now  bo  rood  eubjeot  to  the  provisions  ot 
O.  XVniA,,  which  ponnitB  a  plaintiff  to  proceed  to  trial  without 
pleadings  upon  the  tonne  specified  in  the  nues  of  that  Order.  (See 
"  Ptaidiiigi.  wliai  diepen»eil  with"  niitr.  p.  4.) 

By  0.  XX.  r.  1,  "  The  delivery  of  statements  of  claim  shall  bo  rogu- 
latod  as  follows : — 

"(a.)  Where  the  writ  is  specially  indorsed  under  O.  III.  r.  8,  no 
further  statement  of  claim  shall  be  delivorod,  but  the  indorcoment  ou  the 
writ  shall  be  deemed  to  be  the  statement  of  claim  : 

"  (b.)  Subject  to  the  provisions  of  0.  XILI.  r.  12.  as  to  filing  a  state- 
ment of  claim  when  there  is  no  appearance,  no  statement  of  claim  need 
be  delivered  unless  the  defendant  at  the  time  of  entoring  appearance,  or 
within  eight  days  thereafter,  gives  notic*  in  writing  to  the  plaintiff  or  his 
solicitor  that  he  requires  a  statement  of  claim  to  be  delivered : 

"  (c.)  If  no  Etiitemcnt  of  claim  has  been  delivered  and  the  defendant 
gives  notice  requiring  the  delivery  of  a  statement  of  claim,  the  plaintiff 
shall,  unless  othorwiao  ordored  by  the  Court  or  a  judge,  deliver  it  within 
five  weeks  from  the  time  of  the  plaintiff  receiving  such  notice : 

■'  fd.)  The  plaintm  may  (except  as  in  (a.)  mentioned)  deliver  a  state' 
ment  of  claim,  either  with  the  writ  of  summons  or  notice  ia  lieu  of  writ 
of  sum.mons,  or  at  any  time  afterwards  either  before  or  after  appearanoe, 
notwithstanding  that  the  defendant  may  havo  appeared  BTid  not  required 
the  delivery  of  a  statement  ot  claim:  Provided  that  in  no  case  where  ft 
defendant  has  appeared  shall  a  ptjitement  be  delivered  more  than  six 
weeks  after  the  appeatanco  has  boon  entered  unless  otherwise  ordored  by 
the  Coui-t  or  a  judge : 

"  (e.)  Where  the  plaintiff  delivers  a  statement  of  claim  without  being 
required  to  do  so,  or  tho  defendant  imnecessarily  requii'oa  eui;h  statement, 
the  Onurt  or  a  iud^io  may  make  such  order  as  to  tho  costs  occasioned 
thereby  as  Hhall  bo  just,  if  it  appears  that  the  delivery  of  a  statement  of 
claim  was  uimecessary  or  improper." 

Where  a  statement  of  claim,  complying  vrith  the  requiremonta  of 
O.  III.  r.  6,  has  been  specially  indorsed  on  the  writ,  though  no  further 
statement  of  claim  con  bo  required  by  the  defendant,  or  denvered  by  the 
plaintiff  without  leave,  it  may  bo  amended  by  the  plaintiff  under  tho 
provisions  of  O.  XXVIII.  rr.  1,  2,  cited  nnfc-,  p.  14.  {Rubertu  v.  Plant, 
(1895)  1  a  B.  5!)7  :  64  L.  J.  U.  B.  347.) 

As  to  writs  specially  indorsed  with  a  statement  of  claim  under  O.  III. 
r.  6.  and  the  cases  in  which  they  may  be  so  indorsed,  and  the  effect  of 
such  indorsement,  see  "  SjiKial  ludorsmirnte"  jintt,  p.   77 . 

Where  the  writ  of  summons  bears  only  a  general  indorsement  of  the 


Statement  of  Claim,  when  necessary.  45 

plaintiff's  claim,  and  the  defendant  appears  to  the  writ,  no  statement  of 
claim  need  be  delivered  by  the  plaintid',  unless  the  defendant  gives  notice 
in  writing,  under  clause  (b)  of  the  above  rule,  that  he  requires  a  statement 
of  claim,  to  be  delivered,  but  the  defendant  is  entitled  to  give  such  notice 
at  the  time  of  entering  appearance  or  within  eight  days  thereafter,  and, 
if  he  does  so,  the  plamtiff  must  deliver  a  statement  of  claim  within  five 
weeks  after  receiving  such  notice,  or  within  such  further  time  as  may  be 
ordered.  (See  clauses  (b)  and  (c)  of  the  above  rule.)  Apart  from  any 
such  notice  by  the  defendant  as  above  mentioned,  and  subject  to  the 
provisions  of  O.  XIII.  r.  12,  below  cited  (as  to  tiling  a  statement  of  claim 
in  certain  cases  of  non-appearance),  the  plaintiff,  where  the  writ  is  not 
specially  indorsed,  may,  if  he  chooses,  dehver  a  statement  of  claim  at  the 
tune  when  the  writ  (or,  in  cases  within  0.  XI.  r.  6,  notice  of  the  writ)  is 
served,  or  at  any  tune  afterwards  either  before  or  after  appearance, 
subject  to  the  proviso  that  a  statement  of  claim  is  not  to  be  delivered 
more  than  six  weeks  after  appearance  without  an  order  authorizing  such 
delivery.  (See  clause  (d)  of  the  rule,  and  see  post^  p.  69.)  It  seems 
doubtful,  however,  whether  a  plaintLS  can  without  leave  deliver  a  state- 
ment of  daim  after  the  defendant  has  delivered  a  defence  under  O.  XXI. 
r.  7.  Although  a  defendant  who  requires  a  statement  of  claim,  or  a 
plaintiff  who  delivers  one  without  being  required  to  do  so,  takes  the  risk 
of  an  order  being  made  against  him  as  to  the  costs  occasioned  iJiereby  if 
tiie  delivery  of  a  statement  of  claim  was  unnecessary  or  improper  (see 
clause  (e)  of  the  i-ule,  and  0.  LXY.  r.  27  (20) ),  it  may  in  some  cases  be 
advisable  to  do  so.  Thus,  it  would  appear  advisable  for  a  plaintiff  to 
deliver  a  statement  of  claim,  although  not  required  to  do  so  by  the 
defendant,  in  all  cases  in  which  the  facts  are  complicated,  or  in  wmch  it 
is  important  to  define  the  issues  or  to  raise  questions  of  law  upon  the 
pleadings,  or  in  which  for  any  other  reason  it  is  desirable  to  have  distinct 
statements  of  the  material  facts  on  the  record,  and  in  such  cases  it  is 
presumed  that  the  costs  would  be  treated  as  costs  in  the  cause.  Similarly, 
it  is  in  general  advisable  for  a  defendant  to  require  a  statement  of  daim 
to  be  deHvered  in  the  like  cases,  and  in  all  cases  where  he  may  otherwise 
have  a  difficulty  in  ascertaining  the  nature  or  extent  of  the  plaintifi'^s 
daim. 

Where  the  writ  bears  only  a  general  indorsement,  and  the  defendant 
has  appeared  and  has  not  required  the  delivery  of  a  statement  of  claim, 
and  no  statement  of  claim  is  delivered  by  the  plaintiff,  the  plaintiff*s 
claim  is  taken  to  be  that  stated  in  the  indorsement  of  the  writ,  and  the 
defence  must  be  pleaded  to  the  substance  of  the  daim  so  stated.  (See 
0.  XXL  r.  7;  O.  XXVII.  rr.  2,  4;  **  Time  for  delivering  Defence,''  post, 
p.  d5d.) 

Where  the  writ  is  indorsed  for  debts  or  liquidated  demands,  or  for 
pecuniary  dami^es,  or  for  detention  of  goods  or  recovery  of  land,  no 
statement  of  daim  is  requisite  if  no  appearance  has  been  entered,  as  the 
plaintiff  may  in  such  cases  enter  judgment  (final  or  interlocutory)  without 
delivering  a  statement  of  daun.  TSee  O.  XIII.  rr.  3 — 9,  1 1 ;  and  as  to 
actions  on  bonds  within  8  &  9  Will.  III.  c.  11,  see  O.  XXQ.  r.  14,  dted 
" B<mds,'[poet,  p.  161.) 

By  0.  Xin.  r.  8,  ''In  case  no  appearance  shall  be  entered  in  an  action 
for  tne  recovery  of  land,  within  the  tune  limited  by  the  writ  for  appearance, 
or  if  an  appearance  be  entered,  but  the  defence  be  limited  to  pai*t  only, 
the  plaintiff  shall  be  at  liberty  to  enter  a  judgment  that  the  person  whose 
title  is  asserted  in  the  writ  shall  recover  possession  of  t^e  land,  or  of  the 
part  thereof  to  which  the  defence  does  not  apply.*' 
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By  0.  Xni.  r.  9,  *'  Wliere  the  plaintiff  has  indorsed  a  claim  for  mesne 

F profits,  arrears  of  rent  [double  valuel  or  damages  for  breach  of  contract 
or  wrong  or  injury  to  the  premises  claimed],  upon  a  writ  for  the  recovery 
of  land,  he  may  enter  judgment  as  in  the  last  preceding  rule  mentioned 
for  the  land ;  and  may  proceed  as  in  the  other  preceding  rules  of  this 
Order  mentioned  as  to  such  other  claims  so  indorsed.'* 

In  actions  other  than  those  above  specified,  that  is,  in  actions  not  pro- 
vided for  by  any  of  the  above-cited  rules  of  0.  XTTT.,  a  statement  of  claim 
is  required  to  be  filed  before  judgment  can  be  obtained  on  non-appearance 
(see  0.  Xni.  r.  12),  except  where  a  statement  of  claim  has  been  already 
served  on  the  defendant  {Phillip  v.  Kearney y  68  L.  J,  Oh.  345 ;  W.  N. 
1889,  p.  8). 

As  to  the  course  to  be  adopted  where  there  are  several  defendants,  of 
whom  one  or  more  fail  to  appear  to  the  writ  within  the  time  allowed  for 
that  purpose,  see  0.  XTTT.  rr.  4,  6,  7»  8,  cited,  pp.  48,  45. 

As  to  the  date,  title,  and  signature,  &c.,  of  statements  of  claim,  see 
**2>a<€,  Tithy  <fcc.,"  anUy  p.  6 ;  **  Signature  of  Pleadings y^^  antcy  p.  14. 

Parties,^ — ^The  statement  of  claim  should,  in  ^neral,  subject  to  the 
following  observations,  correspond  with  the  writ  in  the  number  of  the 
parties,  m  the  names  of  the  parties,  and  in  the  character  in  which  they 
sue  or  are  sued,  (See  "Date,  Tithy  cfcc,"  ante,  p.  6;  ** Names  of  the 
PartieSy^*  infra;  and  ** Character y  &c,y^ posty  p.  48.) 

Names  of  the  Parties."] — The  christian  names  and  the  surnames  of  the 
plaintiff  and  the  defendant  should  be  stated  in  full  and  correctly  in  the 
writ,  and  in  the  statement  of  claim.    Titles  and  names  of  digaity  should 

be  stated  as :  ,  Duke  of,  or  Marquis  of,  or  Earl  of,  or  viscount  or 

Baron ,  or -,  Lord  Bishop  of ,  or  Sir ,  Baronet.    A 

person  having  a  title  by  courtesy  is  usually  designated  by  his  proper 

name,  with  the  addition  **  commonly  called  Lord .'*    In  the  case  of  a 

clergyman  it  is  usual,  but  not  necessary,  to  prefix  the  term  **  Reverend" 
to  his  name,  or  to  add  "  Clerk,"  after  it. 

In  the  case  of  a  corporation,  the  fuU  corporate  name  should  be  used. 
(See  **  Company y"  post y  p.  182;  **  Corporationy*^ posty  p.  190.) 

**  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners  and 
carrying  on  business  within  the  jurisdiction,  may  sue  or  be  sued  in  the 
name  of  the  respective  firms,  if  any,  of  which  such  persons  were  co- 
partners at  the  time  of  the  accruing  of  tiie  cause  of  action.^*  (0.  XLVHIa. 
r.  1,  cited  posty  p.  308.)  In  like  manner,  "Any  person  carrying  on 
business  within  the  jurisdiction  in  a  name  or  style  other  than  his  own 
name  may  be  sued  m  such  name  or  style  as  if  it  were  a  firm  name." 
(0.  XLVILEa.  r.  11,  cited  lb,)  It  may  be  noted  that  one  person  trading 
in  a  name  or  style  other  than  his  own  must  still  sue  in  his  own  name. 
(See  Mason  v.  Jkogridgsy  8  Times  B«p.  p.  805.)  The  above  rules  do  not 
make  it  obligatory  to  use  the  name  of  the  firm  in  cases  to  which  they 
apply,  and  the  names  of  the  various  partners  may,  if  desired,  be  still  set 
out  m  full  in  the  writ  and  statement  of  claim  as  in  the  case  of  j>ersons 
who  are  not  in  co-partnership,  but  wherever  the  name  of  a  firm  is  used 
in  the  writ,  it  should  bo  likewise  used  in  the  statement  of  claim  and 
subsequent  pleadings.     (See,  further,  *' Partners y*'  posty  p.  308.) 

In  actions  on  bills  of  exchange  or  promissory  notes  or  otner  written 
instruments,  any  of  the  parties  to  which  are  designated  by  the  initial 
letter  or  letters,  or  some  contraction  of  the  christian  or  first  name  or 
names,  it  is  sufficient  to  designate  such  persons  by  the  same  initial  letter 
or  letters  or  contraction  of  the  christian  or  first  name  or  names. 

This  was  formerly  the  subject  of  statutory  provision  by  3  &  4  Will,  IV* 
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c.  42,  s.  12,  whicli  was  repealed  by  the  Statute  Law  Eeyision  Act,  1892, 
subject  to  the  course  of  pleading  or  practice  not  being  affected  by  such 
repeal.  It  seems  that  a  person  who  executes  a  deed  by  a  wrong  name 
may  be  sued  bythe  name  in  which  he  executed  it.  (See  WilliaTTis  v. 
Bryant,  5  M.  &  W.  447;  Mayor  of  Lynm's  Case,  10  Eep.  1226;  Eoscoe's 
N.  P.  Bv.,  16th  ed.,  p.  714.) 

MianoTner,'] — A.  name  wrongly  spelt,  in  a  manner  idem  sonans,  is  no 
material  misnomer.  {E.  v.  Shakespeare^  10  East,  83;  Ahitboly,  Beniditto, 
2  Taunt.  401 ;  WiUiains  v.  OgU,  2  Str.  889.)  If  there  be  a  misnomer  in 
the  writ,  it  seems  the  defendant,  if  he  appears,  can  take  no  advantage  of 
it.  (1  Chit.  Pr.,  14th  ed.,  p.  291.)  But  me  misnomer  should  be  corrected 
in  the  statement  of  claim,  if  any  is  delivered,  by  inserting  the  right  name, 
with  a  statement  that  the  party  misnamed  had  sued  or  been  sued  by  the 
name  in  the  writ.  (See  Forms,  post,  p.  70.)  Where  the  plaintifP  or 
defendant  is  rightly  named  in  the  writ  and  wrongly  in  the  statement  of 
claim,  the  defendajit  may  apply  by  summons  to  nave  tiie  misnomer,  if 
matenal,  amended,  provided  he  does  so  within  liie  time  allowed  for 
pleading  his  defence,  and  before  taking  any  fresh  step  in  the  action. 
Dui  it  would  seldom  be  proper  or  expedient  to  take  objection  in  this 
manner,  as  ajiy  such  misnomer  can  easily  be  corrected  in  the  statement 
of  defence.  Where  there  is  an  inaccuracy  of  the  statement  of  the  name 
of  the  defendant  in  the  writ,  it  may  be  corrected  by  the  defendant  in  his 
appearance,  and  in  such  case  the  plaintiff  should  adopt  the  correction  in 
his  statement  of  claim.  (See  'Eorm.y  jposty  p.  70.)  A  misnomer  cannot 
be  objected  to  after  any  admission  of  identity  by  me  defendant.  {Fisher 
T.  Magnay,  1  D.  &  L.  40.)  A  person  served  with  a  writ  issued  against 
another  person  is  not  bound  to  appear,  and,  if  he  does  not  appear,  pro- 
ceedings cannot  properly  be  taken  against  him  in  default  of  appearance. 
(TTo/iw  V.  McConndly  13  Q.  B.  903 ;  Kelly  v.  Lawrence,  3  H.  &  C.  1 ;  33 
L.  J.  Ex,  197  ;  De  Memil  v.  Dahin,  L.  E.  3  Q.  B.  18 ;  37  L.  J.  Q.  B.  42.) 
Usually,  his  best  course  in  such  a  case  is  to  apply  without  appearing  to 
have  the  service  of  the  writ  set  aside  under  0.  XII.  r.  30.  A  misnomer 
of  one  of  three  executors  on  a  writ  of  summons  was  amended  on  the 
plaintiffs  application,  although  the  Statute  of  Limitations  had  run  in 
the  meantime  in  favour  of  the  defendant  whose  name  was  wrongly  stated. 
[Challinar  v.  Roder,  1  Times  Eep.  627.) 

Number  of  the  parties.'] — ^If  a  party  not  named  in  the  writ  be  joined  in 
the  statement  of  claim  without  leave,  the  statement  of  claim  may  be  set 
aside  as  irregular.  (See  1  Chitty^s  Practice,  14th  ed.,  pp.  217,  290.)  But 
a  plMTififf  may  deliver  a  statement  of  claim  against  one  or  some  of  several 
d^endants  only  without  proceeding  against  me  others,  for  the  statement 
of  daim  may  narrow  the  operation  of  the  writ.  (See  1  Chitty's  Practice, 
14th  ed.,  p.  217.)  In  such  case,  however,  the  plaintifE  should  in  general 
deliver  to  such  of  the  omitted  defendants  as  have  appeared  to  the  writ  a 
notice  of  discontinuance  of  the  action  against  them  under  0.  XXVI.  r.  1 
(eee  **  Discatdinuance,*'  post,  p.  690),  because,  unless  he  does  so,  the  omitted 
defendants  ini£:ht  deliver  a  statement  of  defence,  or,  if  they  have  appeared 
and  required  tne  delivery  of  a  statement  of  claim  under  0.  XX.  r.  1  (cited 
ante,  p.  44),  and  if  the  plaintiff  has  failed  to  deliver  one  within  the  pre- 
scribed time  (see/ 5.),  might  apply  to  have  the  action  dismissed  as  against 
them  with  costs  for  want  of  prosecution  (see  0.  XXYII.  r.  1,  dtod  post, 
p.  70). 

Wnare  some  only  of  several  defendants  appear  to  the  writ,  the  procedure 
'Mek  should  be  adopted  is  that  poiiited  out  ia  the  roles  next  cited. 
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By  0.  XIII.  r.  4,  **  Where  the  writ  of  eummons  is  indorsed  for  a  liqui- 
dated demand,  whether  specially  or  otherwise,  and  there  are  sereral 
defendants,  of  whom,  one  or  more  appear  to  the  writ,  and  another  or  others 
of  them  fail  to  appear,  the  plaintiff  may  enter  final  judgment,  as  in  the 
preceding  rule,  against  such  as  hare  not  appeared,  and  may  issue  execu- 
tion upon  such  judgment  without  prejudice  to  his  right  to  proceed  with 
the  action  against  such  as  have  appeared.'* 

By  0.  XIII.  r.  6,  **  Where  the  writ  is  indorsed  as  in  the  last  preceding 
rule  mentioned,  and  there  are  several  defendants,  of  whom  one  or  more 
apj)ear  to  the  writ,  and  another  or  others  of  them  fail  to  appear,  the 
plaintiff  may  sign  interlocutory  judgment  against  the  defendant  or  defen- 
dants so  failing  to  appear,  and  the  value  of  the  goods  and  the  damages,  or 
either  of  them,  as  the  case  may  be,  may  be  assessed,  as  against  the  defen- 
dant or  defendants  suffering  judgment  by  default,  at  the  same  time  as  the 
trial  of  the  action  or  issue  therein  a^inst  the  other  defendant  or  defendants, 
unless  the  Court  or  a  judge  shall  otherwise  direct.  Provided  that  the 
Court  or  a  judge  may  order  that  instead  of  a  writ  of  inquiry  or  trial,  the 
value  and  amount  of  damages,  or  either  of  them,  shall  oe  ascertain^  in 
any  way  which  the  Court  or  judge  may  direct." 

By  0.  Xm.  r.  7,  **  Where  the  writ  is  indorsed  with  a  claim  for  deten- 
tion of  goods  and  pecuniary  damages,  or  either  of  them,  and  is  further 
indorsed  for  a  liquidated  demand,  whether  specially  or  otherwise,  and  any 
defendant  fails  to  appear  to  the  writ,  the  plaintiff  may  enter  final  judgment 
for  the  debtor  liquidated  demand,  interest  and  costs  against  the  defendant 
or  defendants  failing  to  appear,  and  interlocutory  judgment  for  the  value 
of  the  goods  and  the  damaj^es,  or  the  damages  only,  as  the  case  may  be, 
and  proceed  as  mentioned  in  such  of  the  preceding  rules  of  this  Order  as 
may  be  applicable." 

In  cases  falling  within  any  of  the  three  last-cited  rules,  the  defendant 
or  defendants  who  have  appeared  have  the  same  light  of  requiring  a  state- 
ment of  claim,  and  the  plaintiff  has  the  same  right  of  delivering  one  to 
them,  as  in  ordinary  cases  (as  to  which,  see  0.  XX.  r.  1,  supra) ;  and 
where  a  statement  of  claim  is  delivered  to  those  of  the  d^endants  who 
have  appeared,  it  should  contain  a  statement  in  the  nature  of  a  suggestion 
of  tiie  lact  that  judgment  has  been  entered  aeainst  the  other  defendants 
(see  the  form,  cited^c^,  p.  72).  It  should  be  added  that  the  plaintiff  in  such 
cases  is,  of  course,  at  liberty,  if  he  chooses,  to  proceed  against  such  of  the 
defendants  as  have  apneared,  without  entering  jud^ent  against  those 
who  have  not  appearea ;  but  the  course  above  mentioned  is  usually  the 
best,  as  a  defendant  is  at  liberty  to  appear  at  any  time  before  judgment  is 
entered  against  him  (0.  XII.  r.  22) ;  and  if  a  defendant  shomd  enter 
appearance  after  delivery  of  a  statement  of  claim  to  other  defendants  who 
had  appeared  previously,  this  would  usually  necessitate  an  amendment. 

As  to  amendments  where  defendants  have  been  added  under  0.  XVI. 
r.  11,  see  **  Misjoinder,  <fec.,"  anU,  p.  30. 

Where  one  of  several  defendants  sued  for  debt  or  damages  on  a  joint 
contract  dies  before  delivery  of  a  statement  of  claim,  the  plaintiff  may 
proceed  with  the  action  agamst  the  surviving  defendsmts,  suggesting  the 
fact  of  the  death.    (See  **  StcUement  of  Claim,   pott,  p.  72.) 

Where  separate  statements  of  claim  are  delivered  to  several  defendants 
in  an  action,  they  must  in  general  be  identical  in  their  contents. 
(1  Chitty*s  Pi-actioe,  14th  ed.,  p.  217.) 

Character  in  which  parties  sue  or  are  sued,"] — ^Where  parties  sue  or  are 
sued  in  a  representative  character,  the  indorsement  on  the  writ  must  state 
in  what  capacity  it  is  that  the  parties  sue  or  are  sued  (see  O.  III.  r.  4,  and 


The  Body  of  the  Statement  of  Claim.  49 


the  forms  of  indoiBement  in  Aup.  A.,  Part  HI.,  Sect.  VIE.) ;  and  in  such' 
cases  the  statement  of  claim  snould  correspond  with  the  writ,  and  ahow 
specifically  the  capacity  in  which  the  parties  sue  or  are  sued  (see ' '  Bankers,*^ 
pott,  p.  115 ;  *' Bankruptcy,'' poet,  p.  122 ;  ** Executors,**  post,  p.  198 ;  *' Penal 
Statutes,'*  post,  ]^.  311). 

Where  a  paity  sues  or  is  saed  both  in  a  representatiye  capacity  and 
also  in  his  own  personal  capacity,  as  may  sometimes  be  the  case  under 
O.  XVm.  IT.  3,  5  fsee  **  Bankruptcy,**  post,  p.  120;  ^*  Executors,**  post, 
p.  198),  the  fact  that  ne  sues  or  is  sued  in  ooth  capacities  should  be  stated, 
and  the  statement  of  claim  (if  any)  should  state  the  respective  claims,  as 
far  as  may  be,  separately  and  distinctly  (see  O.  XX.  r.  7,  cited  **  Joinder 
of  Causes  of  Action,**  post,  p.  57). 

If  either  party  wishes  to  dispute  the  right  of  the  other  to  claim  in  any 
alleged  representative  character  or  other  alleged  capaciW,  he  must  deny 
(or  refuse  to  admit)  the  same  specifically.  (See  0.  £XI.  r.  5,  cited 
' '  Denials,**  post,  p.  550.)  So  also  where  a  claim  is  made  against  either 
party  in  an  alleged  representative  capacity  there  must  be  a  specific  denial 
^or  refusal  to  amnit)  tnat  he  has  that  capacity  if  it  is  intended  to  dispute 
it.     (See  a  form  of  such  denial,  **  Executors,**  post,  p.  696.) 

Parties  under  disabilities,'] — ^As  to  these,  see  **  Infant,**  post,  p.  234; 
**  Lunatics,**  post,  p.  280,  &c. ;  and  see  **  Parties  to  Actions,  ante, 
p.  25. 

The  body  of  the  statement  of  claim,'] — ^The  body  of  the  statement  of 
cLmn  conosts  of  the  statement  in  a  summary  form  of  the  material  facts 
on  which  the  plaintiff  relies  for  his  claim.  (0.  XTX.  r.  4,  cited  ante, 
p.  7 ;  ^* Pleading  in  General,**  ante,  pp.  7 — 10.)  The  statement  should 
De  as  brief  as  the  nature  of  the  case  wm  admit  (0.  XIX.  r.  2,  cited  ante, 
p.  7) ;  and  no  facts  should  be  stated  except  such  as  are  material  to  the 
pLaiiitLS's  claim  (r.  4).  As  to  what  are  material  facts,  see  ante,  p.  8. 
The  forms  contamed  in  Appendix  C.  of  the  E.  S.  0.,  1883,  should  be  used, 
when  applicable,  and,  where  they  are  not  applicable,  forms  of  the  like 
character,  as  near  as  may  be,  should  be  employed.  (0.  XTX.  r.  5,  cited 
anie^  P*  ?•)  As  to  cases  where  particulars  are  necessary  beyond  such 
as  are  exemplified  in  those  forms,  see  O.  XTX.  r.  6,  cited  **  Particulars,** 
aniCf  p.  37.  The  material  facts  should  be  sufficientiy  stated  to  ^ve  due 
notioe  to  the  defendant  of  the  case  intended  to  be  set  up  against  him 
and  to  prevent  his  being  taken  by  surprise  at  the  trial  (see  **  Pleading 
in  General**  ante,  pp.  7 — 14,  and  *^ Particulars,**  ante,  p.  37);  but  the 
evidence  by  whidi  it  is  intended  to  prove  those  facts  should  not  be  set 
out  (O.  XIa.  r.  4,  cited  ante,  p.  7 ;  and  see  **  Pleading  in  General,**  ante. 

It  is  no  part  of  the  statement  of  claim  to  anticipate  the  defence,  or  to 
state  what  answer  the  plaintiff  makes  to  the  anticipated  defence.  {Hall 
T.  Effe,  4  Ch.  D.  341, 345,  348 ;  46  L.  J.  Ch.  145.) 

It  is  unnecessary  to  state  matters  of  which  the  Court  takes  judicial 
notice,  and  matters  of  law  should  not  be  stated  as  facts,  unless  where  the 

flaint^  reHes  upon  foreign,  colonial,  or  Scotch  law,  or  private  Acts  of 
Parliament.  (See  ^^ Pleading  in  General**  ante,  p.  11.)  Thus,  where  an 
action  is  brought  for  a  breach  of  a  duty  arising  out  of  some  contract  or 
relation  between  the  parties,  the  duty  should  not  be  itself  alleged  as  a 
fact;  but  the  facts  which  give  rise  to  the  duty  should  be  stated;  for  an 
express  aJlegation  of  the  duty  in  such  cases  would  be  a  mere  statement  of 
an  inference  of  law,  which  would  be  superfluous,  if  the  facts  stated  sup- 
ported it,  and  of  no  effect,  if  they  did  not  support  it.  (See  '*  Carriers** 
f,  p.  168;  ** Negligence,**  poet,  p.  476.) 
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'  As  the  old  forms  of  action  ore  now  abolished,  and  as  the  facts  relied 
upon  are  now  to  be  stated  in  all  cases,  the  distinction  between  actions 
founded  on  contract  and  actions  for  wrongs  has  lost  much  of  its  former 
importance  (see  '*  Claasificatum  of  Actions,^*  ante,  p.  2) ;  but  it  should 
be  borne  in  mind  by  the  pleader,  as  there  are  still  some  differences  in 
the  manner  of  stating  the  cause  of  action,  according  as  the  case  falls 
within  the  one  class  of  actions  or  the  other.    In  any  action  founded  on  a 
contract  the  statement  of  claim  must  state  or  refer  to  the  contract  or 
agreement  of  the  parties  by  which  the  right  of  the  plaintiff  was  created, 
and  must  do  so  in  such  a  way  as  to  show  that  the  contract  or  agreement 
was  valid  and  sufficient  to  create  the  right  in  respect  of  which  the  plaintiff 
sues.    Thus,  where  the  contract  sued  upon  is  a  simple  contract  requiring 
to  be  supported  by  consideration  {vide  infra),  the  promise  and  the  con- 
sideration for  it  must  be  stated  or  disclosed  by  the  statement  of  claim  in 
order  to  show  a  valid  creation  of  the  right.   Hence,  in  actions  on  contracts, 
the  statement  of  claim  may,  in  general,  be  regarded  as  in  effect  consisting 
of  two  principal  parts,  viz.,  the  statement  of  the  contract  or  right,  and 
the  statement  of  me  breach  or  violation  of  the  right.    On  the  other  hand, 
in  actions  for  wrongs  independent  of  contract,  the  right  is  frequentiy  an 
existing  fact  which  is  implied  bv  law  without  there  being  any  necessity 
to  show  the  origin  or  creation  oi  such  right.    Thus,  ceitain  rights  are 
implied  in  law  and  are  inseparably  annexed  to  the  person  of  the  plaintiff, 
as  the  right  to  security  of  life  and  limb,  liberty  and  reputation ;  and  these 
it  IB  unnecessary  to  allege.    In  such  cases  me  pleaoing  states  only  the 
violation  of  the  right,  as,  that  the  defendant  assaulted  and  beat  the 

Slaintiff,  or  that  uie  defendant  imprisoned  the  plaintiff,  or  that  the 
efendant  spoke  of  the  plaintiff  certain  defamatory  words.    (See,  ver 
Patteson,  J.,  Cotton  v.  Browne,  3  A.  &  E.  312,  314.)    Similarly,  in  ordi- 
nary actions  for  injuries  to  rights  of  properly,  the  right  is,  in  general, 
sumciently  implied  by  law  from  the  mere  ^tement  that  tiie  property  was 
the  plaintiff's,  as,  for  instance,  in  actions  for  trespass  to  land  or  good8, 
where  the  statement  of  claim  alleges  that  the  land  was  the  plaintiff's,  and 
the  defendant  broke  and  entered,  or  trespassed  upon  it ;  or  that  the  gouds 
were  the  plaintiffs  and  the  defendant  seized  and  carried  them  away. 
Where,  however,  the  right  which  is  alle^;ed  to  have  been  violated  is  not  a 
right  implied  by  the  general  law,  but  is  a  legal  conclusion  from  certain 
facts  other  than  those  of  which  the  Court  takes  judicial  notice  (as  to 
which,  vide  aupra^l,  those  facts  ou^ht  to  be  shortly  stated  in  the  statement 
of  claim.    Thus,  in  an  action  for  mf ringing  a  patent,  tiie  plaintiff  eliould 
alle^  the  fact  of  the  existence  of  the  patent  and  his  property  therein. 
Agam,  in  some  cases  of  wron^  the  act  complained  of  is  not  in  itself 
necessarily  injurious  to  the  plamtiff,  but  becomes  so  only  by  reason  of 
the  actual  damage  thereby  caused  to  him,  and  in  such  cases  it  is  necessary 
in  the  statement  of  claim  to  allege  the  actual  damage  as  the  gist  of 
the  action.    (See  post,  *' Damages,*'  p.  61.)    In  some  cases  of  actions  for 
wrongs,  in  stating  the  act  complained  of,  it  becomes  necessary  also  to 
show  on  the  pleading  that  it  was  committed  in  a  certain  manner,  as 
" negligentiy,"  or  "maliciously,"  or  "without  reasonable  or  probable 
cause,"  or  with  knowledge  of  a  certain  fact ;  for  the  act  in  itself  may  not 
be  actionable,  but  maj  have  been  made  so  only  by  the  way  in  which  it 
was  done;   as  in  actions  for  driving  negligently,  for  demmation,  for 
malicious  prosecution,  for  keeping  a  mischievous  animal  with  knowledge 
of  its  miscnievous  nature ;  in  these  cases  the  mode  of  doing  the  action  is 
of  the  gist  of  the  cause  of  action,  and  constitutes  a  necessary  part  of  the 
statement  of  the  wrongful  act.    (As  to  the  mode  of  pleaaiBg  malioe. 
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fraaduiont  intention,  knowledge,  &c.,  see  O.  XIX.  r.  22,  cited  ante,  p.  10.) 
Bat  in  statements  of  claim  K>r  a  supposed  wrong,  where,  on  the  facts 
alleged,  the  act  complained  of  appears  to  afford  no  cause  of  action,  mere 
general  allegations,  such  as  that  the  act  was  done  *'  wrongfully,"  or 
*' unlawfully,"  or  '*  improperly,"  will  not  add  anything  to  the  plamtifE's 
case,  or  render  the  Reading  sufficient.  (See  Day  y.  Broumrigg,  10  Gh.  D. 
294,  302;  48  L.  J.  Ch.  173;  and  see  further,  '*  Negligence,'' post,  p.  476.) 

Where  the  action  is  brought  for  the  breach  of  some  statutory  duty 
arising  independently  of  contract,  the  facts  which  bring  the  case  within 
the  statute  must  be  sufficiently  stated  in  the  pleading. 

As  to  the  mode  of  stating  the  claim  where  the  wrong  complained  of  is  a 
breach  of  some  duty  arising  from  some  special  relation  existing  between 
the  parties,  see  also  O.  XIX.  r.  24,  cited  ante,  p.  10. 

Actions  on  contracts  may,  for  pleading  purposes,  be  conveniently  sub- 
diYided  into  actions  to  recoyer  deots  or  liquidated  demands  in  money,  and 
actions  to  recoyer  damages  for  breaches  of  contracts.  (See  **  Clamjloation 
o/ActunUy"  ante,  p.  2.) 

As  to  actions  to  recoyer  damages  for  wrongs  arising  out  of  contracts, 

Where  the  action  is  brought  only  to  recoyer  a  debt  or  lic^uidated  demand 
in  money  arising  upon  a  contract,  express  or  implied,  within  the  proyi- 
sions  of  O.  HI.  r.  6,  it  is  in  most  cases  advisable  uiat  a  statement  of  claim 
should  be  specially  indorsed  upon  the  writ.  (See  **  Special  Indoraementa,** 
poa,  p.  77.) 

The  forms  of  statements  of  daim  for  debts  or  li<^uidated  money  demands 
which  are  given  in  App.  0.,  Sect.  lY.,  are  apphcable  in  respect  of  such 
causes  of  adaon  as  are  merein  stated,  whether  the  statement  of  claim  is 
specially  indorsed  upon  the  writ  or  delivered  separately.  ( VeaU  v.  Auto- 
matic Boiler  Co.,  18  Q.  B.  D.  631 ;  56  L.  J.  Q.  B.  307.)  In  other  cases  of 
a  like  character  similar  concise  forms,  where  applicable  and  sufficient, 
should  be  employed.    (0.  XIX.  r.  5,  cited  ante,  p.  7.) 

Sufficient  particulars  should  be  given  of  the  debt  sued  for,  and  these 
should  be  stated  in  the  statement  of  claim,  unless  they  exceed  three  folios, 
in  which  case  the  statement  of  claim  may  refer  to  particulars  already 
delivered,  or  to  be  delivered  with  the  pleading.  (O.  XIX.  r.  7 ;  see 
''Particulars,*'  ante,  p.  37.) 

As  to  the  particulars  required  in  order  to  constitute  a  sufficient  special 
indorsement,  see  **  Special  Indoraemente,''  post,  p.  79. 

The  mode  of  pleading  exemplified  in  the  forms  above  referred  to  is 
applicable  in  cases  where  there  is  a  present  debt  or  liquidated  demand  in 
money  due  from  and  payable  by  the  defendant  to  the  plaintiff  under  a 
contract  at  the  time  of  action  brought,  whether  the  contract  under  which 
the  debt  or  liquidated  demand  arises  is  express  or  implied,  whether  it  was 
verbal  or  in  writing,  and  whether  it  was  a  simple  contraict  or  a  contract 
under  seaL 

If  the  contract  was  in  writing  the  statement  of  daim  should,  in  general, 
state  or  disclose  that  fact,  and  should  identify  the  writing  bv  stating  its 
date  or  the  parties  thereto,  &c.,  and  if  the  contract  was  unoer  seal  that 
fact  diould  De  stated. 

If  the  contract  was  under  seal,  it  is  unnecessary  to  state  any  conside- 
ration for  it ;  if  it  was  a  simple  contract  (other  than  a  contract  contained 
in  a  bill  of  exchange  or  promissory  note,  &cA  the  statement  of  daim 
should  in  some  way  state  or  show  the  nature  of  the  consideration  for  it. 
(See  the  forms  in  App.  0.,  Sect.  IV. ;  and  see  pp.  63,  54,  infra.)  But 
in  actions  for  debts  or  liquidated  money  demands  arising  under  contraots, 
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a  Tery  ehort  and  simple  mode  of  Btatoment  ia  usually  sufficient,  and  in 
audi  codos  tlie  etatomant  of  the  caQtraot  to  pay,  as  well  as  tlio  statemout 
of  the  bi-euch  liy  uon-payment,  is  often  Bufficiontly  implied  by  the  eimple 
alle^tion  of  tho  existing  delit  duo  ojid  the  coDBideratioii  for  it. 

It  may  be  coEyeniant  to  note  that,  in  deolarationa  under  the  system  of 
pleading  prior  to  the  Judionturo  Act^,  certain  concise  forms  of  counts 
were  used  for  auing  upon  simple  contracts  reaultiag  in  mere  debts,  in 
which  the  cause  of  action  was  stated  by  a.  general  description,  tho  par- 
ticular circumstances  of  the  debt  being  reserved  to  be  given  in  evidence 
upon  the  trial,  except  so  far  as  they  were  disclosed  by  particulajs  which 
■were,  as  a  matter  of  course,  required  to  bo  delivered  with  such  counts. 
(SeeBullon  &  Leake,  3rded.,  pp.  36  ri  leq.)  These  counts  were  designated 
iadrbitabts  couuU,  inonq/  amnta,  or  common  i^dimfs,  whilst  counts  stating 
the  cause  of  actiou  more  particularly  and  mora  at  length  were  termed 
mtcial  cOTtnti.  Of  these  "indebitatus  counts,"  those  wnich  were  most 
frequently  used  wore  eight  in  number,  and  wore  called  tho  ■'  common 
indebitatus  coimts."  In  these  counts  it  was  alleged  that  the  plaintiff 
sued  tho  defendant  "  for  money  payable  by  the  defendant  to  the  plaintiff" 
for  one  or  more  of  tho  following  considerations,  viz. ; — 

1.  For  goods  sold  and  delivered  by  the  plaintiff  to  tho  defendant. 

2.  For  goods  bargained  and  sold  by  the  plaintiff  to  tho  defendant. 

3.  For  work  done  and  materials  provided  by  the  plaintiff  for  tho  defen- 

dant at  his  request. 

4.  For  money  lent  by  the  plaintiff  to  the  defendant. 

6.  For  money  paid  by  the  plaiutifl  for  the  defendant  at  his  request. 
6.  For  money  received  by  the  defendant  for  the  use  of  the  plaintiff. 
T.  For  interest  upon  money  due  from  tho  defendant  to  the  plaiutifF,  and 
forborne  at  interest  by  the  plaintiff  to  the  defendant  at  his  recjuest. 

5.  For  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on 

accounts  stated  between  them. 

Any  debts  which  could  formerly  have  been  sued  for  under  those  com- 
mon counts  now  como  within  the  operation  of  0.  IH.  r.  6,  and  statements 
of  claim  in  respect  of  them  may  follow  the  forms  in  App.  C,  Sect.  IV., 
and  may  be  specially  indorsed  on  the  writ,  though  it  is  optional  for  the 
plaintiff  to  dehvor  such  statement  of  claim  separately.  For  forms  of 
statement  of  claim  in  actions  for  debts  of  this  description  under  the 
present  rules,  see  "  Sale  of  Gomlf,"  poet,  pp.  314,  317  ;  "  Wori-,"  ptiat, 
p.  365;  "Money  Lent," poet,  p.  288;  "Money  fnid," poat,  p.  290;  "Moiify 
Beaived," poitt'D.  292 ;  " littered," post,  p.  2oO;  '^Accoifntt  Stated," poit,^.  85. 

Similar  concise  forms  of  statement  of  claim  may,  in  general,  be  em- 
ployed where  a  consideration  is  executed  for  which  a  debt,  of  liquidated 
amount  jiayablo  at  the  time  of  action,  has  accrued  due  under  an  express 
or  imphed  agreement  for  payment.  Thus,  such  forms  are  in  general 
applicable  where  tho  torms  of  any  special  agreement  (whether  by  parol 
or  under  seal)  have  been  performed  and  satisfied  hu  as  to  leave  a  mere 
debt  due  to  the  plaintiff,  and  in  such  cases  it  is  usually  sufficient  to  state 
in  the  statement  of  claim  that  the  debt  has  become  due  under  thecontract, 
-which  mnst  be  described  or  referred  to  sufliciently  to  identify  it  (see  ante, 
p.  51),  without  setting  out  the  contract  or  further  stating  the  drcum- 
etanoes,  except  by  givmg,  where  necessary,  such  particulars  as  may  be 
required  under  O.  XIX.  r.  G,  cited  antt,  p.  37.  (Boo  H.  8.  C,  1883, 
App.  C,  Forms  Nos.  7,  8.)  But  such  forms  of  statements  of  claim  as 
above  mentioned  ore  not  applicable  where  an  entire  contract  remains  still 
1  in  part  unperformed.  (Sou  CultrT  \.  I'owell,  oitod  poit,  p.  306 ; 
'.  BamU,  I  T.  E.  153.) 
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Where  a  special  contract  after  part  performance  has  been  rescinded, 
either  by  mutual  consent  or  by  such  a  breach  on  the  one  side  as  entitles 
the  other  to  rescind,  and  goods,  labour,  &c.,  have  been  provided  by  one 
parfy  under  the  special  contract  and  retained  by  the  other  party  after  the 
rescission,  under  such  circumstances  as  to  imply  a  new  contract  to  pay 
the  value  of  the  consideration  actually  received,  the  plaintiff  may  sue  for 
that  amount  as  for  a  debt.  (See  "  Work^^  post,  p.  365.)  In  such  cases, 
however,  it  is  in  general  proper  that  the  statement  of  chum  should  briefly 
state  the  circumstances  imder  which  the  debt  arose. 

In  actions  to  recover  damages  for  breach  of  contract,  the  contract  as 
well  as  the  breach  must  be  distmctly  stated,  and  in  actions  of  this  kind  it 
is  frequently  necessary  that  the  contract  and  the  breach  of  it  should  be 
stated  with  greater  particularity  than  is  usual  in  cases  where  the  claim  is 
merely  in  respect  of  an  ascertained  debt. 

In  actions  to  recover  damages  for  the  breach  of  a  contract  or  duty 
which  is  to  be  implied  from  a  series  of  letters  or  conversations,  or  otherwise 
from  a  number  of  circumstances,  it  is  sufiB.cient  to  allege  the  contract  as  a 
fact  and  to  refer  generally  to  such  letters,  conversations,  or  circumstances 
without  setting  them  out  in  detail.     (0.  XIX.  r.  24,  cited  antej  p.  10.) 

In  actions  to  recover  damages  for  the  breach  of  an  express  contract  in 
writing,  the  fact  that  the  contract  was  in  writing  should,  in  general,  be 
stated.  (See  ** Pleading  in  General,"  ante,  p.  8,  and  **  AgreemefiiU"  post, 
p.  d6.) 

Where  there  are  several  covenants  in  the  same  deed,  or  several  promises 
in  the  same  instrument,  or  forming  parts  of  one  verbal  contract,  it  Is 
sufficient  to  state  those  covenants  or  promises  only  of  which  breaches  are 
to  be  afterwards  alleged,  provided  tne  parts  omitted  do  not  materially 
qualify  or  alter  the  nature  of  the  covenants  or  promises  alleged  to  have 
been  broken.  {CoUerill  v.  Cuff,  4  Taunt.  285;  Tempest  v.  Bawling,  13 
East,  18;  and  see  Clarke  v.  Oray,  6  East,  564;  Howell  v.  Richards,  11 
East,  633 ;  1  Wms.  Saund.,  1871  ed.,  277  (1).) 

Where  there  are  several  covenants  or  promises  in  the  same  deed  or 
agreement,  of  which  breaches  are  intended  to  be  allejp;ed,  it  is  usually 
oonyenient  to  state  the  whole  of  them  consecutively  beiore  alleging  any 
of  tile  breaches,  though  this  is  a  matter  of  discretion.  But  where  there 
are  two  or  more  distinct  deeds  or  contracts  of  which  breaches  are  to  be 
all^;ed,  each  deed  or  contract,  and  the  breach  or  breaches  of  it,  should  be 
separately  and  distinctly  stated.    (0.  XX.  r.  7,  diX^post,  p.  57.) 

Where  an  agreement  between  the  parties  has  been  altered  or  modified 
by  a  subsequent  agreement,  the  plaintiff  may  either  state  the  agreements 
in  their  order  according  to  the  fact,  or  he  may  state  the  contract  as  it 
stands  modified  or  altered,  without  noticing  the  original  terms  which 
have  been  diepensed  with.  (See  Boone  v.  Mitchell,  1  B.  &  0.  18 ;  Thresh 
V.  Bake,  1  Esp.  53 ;  Bohinson  v.  Tobin,  1  Stark.  336 ;  Carr  v.  Wallachian 
Petroleum  Co.,  L.  E.  1  O.  P.  636;  35  L.  J.  0.  P.  314.)  As  to  the  effect  of 
unauthorized  alterations,  see  post,  p.  620. 

It  is  not  necessary  in  the  case  of  a  deed  to  show  that  there  was  any 
consideration  for  the  defendant's  covenants,  because  a  specialty  contract 
requires  no  consideration  to  support  it.  {Pillans  v.  Van  Microp,  3  Burr. 
1670;  Fallowes  v.  Taylor,  7  T.  E.  475;  Leake  on  Contracts,  3rd  ed., 
p.  124;  see  App.  C,  Sect  IV.,  No.  8.) 

Under  the  present  rules,  the  practice  as  to  the  statement  of  the  considera- 
tion for  a  parol  promise  has  been  somewhat  relaxed.  (See  the  forms  of 
statements  of  daim  on  parol  promises  in  App.  C,  Sects.  lY.  and  Y.,  and 
especially  the  form  in  Beet.  Y.,  No.  10.)    Having  regard  to  those  forms 
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and  to  the  proyisions  of  O.  XIX.  rr.  5,  14  and  26  (cited  antCf  pp.  7,  11), 
it  would  appear  that,  although,  where  a  statement  of  claim  on  a  eimple 
contract  disclosed  affirmatively  the  fact  that  there  was  no  consideration 
for  the  defendant's  promise,  or  stated  as  the  consideration  for  the  promise, 
a  consideration  which  was  manifestly  invalid  or  insufficient,  this  would 
be  good  ground  for  an  objection  in  law  (see  App.  E.,  Sect.  III.,  No.  1 ; 
**  Proceedings  in  lieu  of  Demurrer ^^^  |>o«<,  p.  698),  the  mere  omission  to 
state  a  consideration  for  the  promise  m  the  statement  of  claim  could  not 
always  be  relied  on  as  a  sufficient  ground  for  such  an  objection,  and  that 
frequently  the  better  and  safer  course  for  a  defendant  who  relies  upon  the 
absence  of  consideration  for  the  promise  sued  on  is  to  plead  that  fact  as  a 
defence  (see  **  AgreementSj** post,  p.  97 ;  and  ** Forbearance,**  posty  p.  706). 

Where  the  promise  consists  of  several  parts,  and  the  breach  of  one  or 
more  of  the  parts  only  is  complained  of,  it  is  clearly  sufficient  to  state  so 
much  only  of  the  promise  as  the  defendant  is  charged  with  having  broken. 
It  was  formerly  held,  however,  that  it  was  always  necessary  to  state  the 
whole  of  the  consideration  for  the  promise,  even  where  the  consideration 
consisted  of  several  different  things.  (See  Bullen  &  Leake,  3rd  ed.,  p.  60.) 
But  under  the  present  rules,  it  is  not  necessary  or  proper  to  set  out  the 
whole  consideration  at  length,  where  to  do  so  would  involve  prolixity 
(see  App.  0.  Sects.  IV.  and  v.,  and  ^^  Pleading  in  General"  ante,  pp.  7,  9) ; 
and  it  seems  sufficient  in  such  cases  to  state  the  consideration  shortly  and 
in  general  terms,  or  by  reference,  so  long  as  the  contract  sued  upon  is 
sufaciently  identified. 

Where  the  consideration  was  executory  at  the  time  of  the  promise,  and 
formed  a  condition  precedent,  the  execution  of  it  had  formerly  to  be 
alleg^,  but  an  averment  of  the  execution  or  performance  of  it  will  now 
be  implied  under  the  provisions  of  0.  XIX.  r.  14  (see  **  Conditions  Pre- 
cedent, post,  p.  188),  though  it  may  sometimes  be  convenient  to  insert  an 
express  averment  to  that  effect. 

The  consideration  should  not  be  alleged  as  having  been  past  or  executed 
at  the  time  of  the  making  of  the  promise,  because,  generally  speaking,  a 
past  consideration  is  insufficient  to  support  a  promise  ;  but  where  a  con- 
tract is  set  out  verbatim,  the  past  tense  may  be  held  to  be  an  apt  form  of 
expression  for  a  concurrent  act.  {Steele  y.  Hoe,  14  Q.  B.  431,  446 ;  Payne 
V.  Wilson,  7  B.  &  C.  423 ;  Streeter  v.  Horlock,  1  Bing.  34 ;  Bainbridae  v» 
Wade,  16  Q.  B.  89;  Hood  v.  Grace,  7  H.  &  N.  494;  31  L.  J.  Ex.  98.) 

For  an  instance  of  an  objection  in  law  on  the  ground  that  a  parol 
contract  sued  on  discloses  a  past  consideration  on  the  face  of  it,  see 
App.  E.,  Sect.  III.,  No.  1  (cited |)(M«,  p.  603). 

u.  the  promise  sued  on,  or  any  part  of  the  consideration  for  it,  is  illegal, 
this  forms  a  good  defence  (see  **  Illegality,**  post,  p.  728);  and  if  the 
illegality  appear  upon  the  race  of  the  statement  of  claim,  it  would  be 
good  ground  for  an  objection  in  point  of  law  (see  **  Proceedings  in  lieu  of 
jbemurrer,**  post,  p.  698). 

If  the  consideration,  or  the  promise,  or  covenant  is  in  the  alternative, 
it  should  be  stated  according  to  the  fact.  (See,  under  the  former  practice, 
Penny  v.  Porter,  2  East,  2 ;  Tate  y.  Wellings,  3  T.  B.  631 ;  Bullen  &  Leake, 
3rd  ed.,  p.  60.) 

In  stating  an  agreement  made  by  the  plaintiff  or  defendant  through  an 
agent,  that  fact  need  not  necessarily  be  alleged,  for  qui  facit  per  alium 
facit  per  se  (see  Uiggins  v.  Senior,  8  M.  &  W.  834, 844) ;  out  it  nevertheless 
may  DO  advisable  to  allege  it,  where  there  is  any  likelihood  that  the 
makizig  of  the  contract  or  the  agent's  authority  will  be  disputed.  (See 
App.  0.,  Sect,  v..  No.  5.) 
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When  the  promise  or  oovenant  itself  oontaias  an  exoeption  or  proYiso 
^uktifying  the  defendant's  liability,  the  exoeption  or  proviso,  if  material 
to  the  case,  should  be  stated,  and  under  such  circumstances  it  would,  in 
fltrictnesB,  be  incorrect  to  state  the  contract  as  an  absolute  one.  (See 
Bullen  &  Leake,  3rd  ed.,  p.  60.)  But  if  the  covenant  or  clause  in  an 
agreement  is  absolute  in  itself,  without  any  exception  or  proviso,  or  any 
reference  to  any,  it  may  be  stated  as  an  absolute  contract,  although  in  a 
distinct  part  of  the  deed  or  instrument  there  is  a  proviso  defeating  or 
qualifying  it  under  certain  circumstances ;  such  a  proviso  is  in  the  nature 
of  a  defeasance,  and  must  be  set  up,  if  tiie  facts  ^rmit  it,  by  the  other 
side.  Sometimes  the  covenant  or  duiiise,  although  it  does  not  contain  the 
exoeption  or  proviso,  refers  to  it  by  such  words  as  *'  except  as  herein- 
after excepted,*'  and  in  this  case  the  exception  or  proviso  should  be 
stated  or  referred  to  in  the  statement  of  cliaim,  for  verba  relata  ineue 
viderUur.  {Vavascury,  Ormrod,  6  B.  &  0.  430.)  These  rules,  however, 
have  lost  much  of  their  former  importance  imder  the  present  system  of 
pleading. 

In  many  cases  the  cause  of  action  only  arises  upon  the  performance  of 
certain  conditions,  or  the  lapse  of  a  certain  time,  or  the  happening  of 
certain  events.  In  cases  of  tnis  kind,  it  was  formerly  necessary  that  the 
statement  of  claim  should  contain  an  averment  that  such  conditions  had 
been  performed,  or  that  such  time  had  elapsed,  or  that  such  events  had 
happened ;  but  now  an  averment  of  performance  or  occurrence  of  all  con- 
ditions precedent  necessary  for  the  plaintiffs  case  is  implied  in  the  pleading 
without  any  enress  stat^ent  to  that  effect.  (0.  XlX.  r.  14 ;  **  Condi- 
iions  Frecedent,  post,  p.  188.)  In  cases,  however,  where  such  conditions 
precedent  have  not  been  fulfilled,  and  the  plaintiff  relies  on  any  matter  of 
excuse  for  their  non-fulfilment,  it  is  still  necessary  for  him  to  aver  such 
matter  of  excuse  specifically  in  his  statement  of  claim.  (See  **  Condition$ 
Precedent,"  post,  p.  188.) 

In  actions  for  breaches  of  contract,  the  mode  of  alleging  the  breach  will 
depend  on  l^e  terms  and  effect  of  the  contract  as  appearmg  in  the  state- 
ment of  daim.  Where  the  terms  of  the  contract  are  stated,  the  breach 
should,  in  general,  be  stated  in  the  words  of  the  contract  either  negatively 
or  aflfirmatively,  according  to  whether  the  contract  is  affirmative  or  nega- 
tive, or  in  words  co-extensive  with  the  effect  and  meaning  of  it.  Where 
the  effect  only  of  the  contract  is  stated,  the  breach  should  be  alleged  in 
words  oo-extensive  therewith.  In  either  case  particulars  of  the  breach 
diould  be  given  where  necessary.    (See  the  forms  in  App.  C,  Sect.  Y.) 

If  a  general  statement  of  the  breach  in  the  words  of  the  contract  is 
followed  in  the  same  sentence  by  any  expressions  of  details  or  of  particular 
acts,  care  should  be  taken  not  to  use  the  words  **but  on  the  contrary 
thereof,"  or  even  *'  but,"  as  their  effect  may  be  to  destroy  the  generality 
of  the  preceding  words,  and  to  limit  the  breach  to  what  follows  them. 
(See,  per  Willes,  J.,  Carpenter  v.  Parker,  3  C.  B.  N.  8.  206,  243.)  Thus, 
where  the  covenant  was  to  use  a  farm  in  a  husbandlike  manner,  and  the 
breach  assigned  was  that  the  defendant  had  not  used  the  farm  in  a 
husl»ndlike  manner,  but,  on  the  contrary,  had  committed  waste,  it  was 
held  that  no  misconduct  could  be  shown  which  did  not  amount  to  waste. 
[Harris  v.  Mantle,  3  T.  B.  307.) 

In  cases  of  this  kind,  any  expressions  of  details  or  of  particular  acts 
shoold  be  chareed  cumulatively  by  using  the  word  ''and,"  as  the  par- 
ticular breach  should  be  so  alleged  as  to  show  that  it  is  not  intended  to 
limit  the  general  breach  previously  stated.  (See  Byrd  v.  Nunn,  5  Gh.  D. 
781 ;  afiBrmed on  ax^>«Ea,  7  Ch.  D.  284;  47  L.  J.  Ch.  1 ;  ColletU  v.  Chode, 
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7  Ch.  D.  812  ;  47  L,  J,  Ch.  370,  ae  to  tho  effect  of  particular  allegationfl 
in  narrowing  gonoral  allegationB  occurring  in  the  aajnii  pleuding.) 

If  the  covenant  or  promise  is  in  the  oltematiTO  or  disjunctive,  the 
breach  must  aJI«ge  t2ist  the  defeadant  did  nut  do  either  tho  one  act  or  tho 
Other.     {Legk  v.  LillU,  6  H.  &  N.  165 ;  30  L.  J.  Ex.  25.) 

The  assignment  of  the  hreach  may  assume  whatever  is  implied  by  law  i 
as,  tiio  continuance  of  an  existing  state  of  tilings.  (See  '^Pleiiding  in 
General,"  ante,  p.  10.) 

If  the  covenant  or  agreement,  as  atleced  in  the  stateraent  of  claim, 
contains  any  exoeptioii  or  proviso,  it  wUl  be  necessary  to  qualify  the 
breach  accordingly;  as.  where  there  is  a  covenant  to  repair  premises, 
except  damage  by  fire,  it  must  appear  that  the  defendant  failed  to  repair 
other  damage  than  damage  by  fire,  and  where  the  covenajit  is  to  repair  a 
fence,  except  on  the  west  side  thereof,  the  breach  should  show  that  the 
want  of  repair  was  in  other  parts  of  the  fence  than  on  the  weat  side. 
(Com.  Dig.  Pleader  (0.),  47.) 

Under  the  former  system  of  pleading  such  statements  in  the  plaintiffB 
declaration  as  were  ictroductory  only  were  known  by  the  name  of 
"  inducement."  In  actions  on  contracbi  thin  term  wa^  applicable  to  those 
prefatory  averments  as  to  the  relative  positions  or  rights,  &c.,  of  the 
parties  which  preceded  the  statement  of  the  contract,  and  were  inserted 
for  the  purpose  of  explaining  its  meaning,  and  it  was  the  rule  that  matter 
of  inducement  of  this  description,  not  beiDK  material  to  the  cause  of  action, 
could  not  be  traversed.  (Bullen  &  Leake,  3rd  ed.,  pp.  8,  436;  and  see 
"  Denial*,"  pott,  p.  651.) 

In  actions  for  wrongs,  previously  to  the  Judicature  Acts,  the  term 
"  inducement "  was  applied,  not  only  to  such  prefatory  and  explanatory 
statements  as  above  mentiooed,  but  also  to  such  statemeuts  of  the  facts 
constituting  the  right  claimed  by  the  plaintiff  as  preceded,  either  in 
actual  or  in  logicu  order,  the  statement  of  the  wrongful  act  complained 
of,  as,  for  instance,  the  statement  of  the  plaintiffs  property  in  actions  for 
trespass  to  land  or  goods.  (See  Bullen  &  Leake,  3id  ed.,  pp.  7,  466.  698.) 
In  this  last-mentioned  use  of  the  word  "inducement  it  applied  to 
matters  which  were  a  material  part  of  the  cause  of  action,  sod  might 
therefore  be  traversed  by  the  defendant,  and  were  admitted  if  not  traTersed. 
{Dunford  y.  Trattlea,  12  M.  &  W.  529.) 

As  to  what  matt«TS  are  now  admitted  by  not  pleading  a  denial  of  them, 
or  a  refusal  to  admit  them,  see  "DeniaU,    pott,  p.  551. 

Under  the  present  rules,  such  prefatory  statements  are  confined  within 
very  narrow  limits,  and  should  only  be  made  where  they  are  really 
necessary  in  order  to  explain  the  statement  of  the  cause  of  action  or 
the  claim  of  damages,  so  as  to  be  in  some  sense  "  material  facts"  in  the 
case.  (See  "Pkading  in  General,"  ante,  p,  7.)  Thus,  although  the 
forms  of  statements  of  claim  in  Appendix  C.  (unlike  the  forms  which 
were  in  use  under  the  repealed  Rules  of  1875)  contain  no  prefatory  state- 
ment as  to  the  trade  or  profession  or  place  of  residence  of  the  pa'i-ties.  it 
is  in  some  cases  proper  and  material  that  those  faots  should  be  stated  by 
way  of  inducement. 

It  is,  in  general,  unneceeeary,  under  the  present  rules,  to  state  the 
description  or  place  of  abode  of  Uie  parties  in  tne  statement  of  claim,  and 
this  should  only  be  done  where  such  statements  are  material  to  the  cause 
of  action  or  to  the  damages  claimed.     (See  ante,  p.  7.) 

As  to  statements  with  respect  to  the  character  in  which  the  parties  sue 
or  are  sued,  see  "  Character,  Ac,"  ante,  p.  48. 

By  0.  XX.  r.  4,  "Whenever  a  statement  of  claim  is  delivered,  the 


Joinder  of  Causes  of  Action.  57 

• 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim  "without  any 
amendment  of  the  indorsement  of  the  writ."  This  rule  is  held  not  to 
apply  to  cases  where  the  statement  of  claim  is  mstelyfiled  imder  0.  XIX. 
r.  10,  cited  ante,  p.  14.  (See  Oee  y.  Bdl,  35  Gh.  D.  161 ;  KingdUm  y. 
Kirky  37  Oh.  D.  141.)  It  does  not  authorize  the  plaintiff  to  insert  in  the 
statement  of  claim  claims  wholly  different  in  uieir  nature  &om  those 
appeaiine  on  the  indorsement  of  the  writ.  And  it  seems  that  such  claims, 
if  added  Dy  the  plaintiff  in  the  statement  of  claim  without  leaye,  mi^t 
be  struck  out  on  this  groimd.  (See  United  Telephone  Co.  y.  Taaker,  W.  N. 
1888,  p.  222.)  Nor  does  it  authorize  any  change  in  the  yenue  to  be 
made  by  the  statement  of  claim  without  leaye  being  obtained  for  that 
purpoee.  {Locke  y.  WkiUf  33  Oh.  D.  308.)  Por  the  nile  as  to  change  of 
parties,  see  **  Fartiea"  ante,  pp.  25—32. 

By  O.  XX.  r.  7,  **  Where  the  plaintiff  seeks  relief  in  respect  of  seyeral 
distmct  claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and  distinctly. 
And  the  same  rule  shall  apply  where  the  defendant  relies  upon  several 
distinct  grounds  of  defence,  set-off,  or  counter-claim  founded  upon  sepa- 
rate and  distmct  facte.  But  the  mere  fact  that  seyeral  different  kinds  of 
relief  are  claimed  in  the  conclusion  of  the  stetement  of  claim,  does  not 
make  it  necessary  to  distribute  the  facte  steted  in  the  body  of  the  pleading 
BO  as  to  show  which  of  them  support  each  head  of  the  relief  chumed. 
(WaUon  V.  Hawkins,  24  W.  B.  884.^ 

If  altematiye  cases  are  alleged,  tne  facte  ought  to  be  steted  so  as  to 
show  on  what  facte  each  altematiye  ground  of  claim  is  founded.  {Davy 
y.  Garrett,  7  Ch.  D.  473,  489;  47  L.  J.  Oh.  218.) 

As  to  when  it  is  necessary  to  diyide  stetement  of  claim  into  paragraphs, 
Bee  "  Pleading  in  General,**  ante,  p.  8. 

Joinder  of  causes  of  a<iton.]— The  joinder  of  parties  is  dealt  with  by 
0.  XYI.,  ante,  p.  19,  and  that  of  causes  of  action  by  the  rules  of 
0.  Xym.,  below  dted.  Those  rules  do  not  authorize  the  joinder  of  a 
cause  of  action  against  one  defendant  with  a  cause  of  action  against 
another  defendant,  which  is  wholly  distinct  and  does  not  arise  out  of  the 
same  transaction.  (See  Burstall  y.  Bey/us,  26  Ch.  D.  35 ;  53  L.  J.  Ch.  565 ; 
Sadler  y.  O.  W.  Ry.  Co,,  (1896)  A.  0.  450,  and  0.  XVI.  r.  1a,  cited  ante, 
p.  19.)        

By  O.  XVm.  r.  1,  **  Subject  to  the  following  rules  of  this  Order,  the 
plftinfiff  may  unite  in  the  same  action  seyeral  causes  of  action,  but  if  it 
appear  to  the  Court  or  a  judee  that  any  such  causes  of  action  cannot  be 
conyeniently  tried  or  disposed  of  together,  the  Court  or  judge  may  order 
separate  trials  of  any  of  such  causes  of  action  to  be  had,  or  may  make 
sudi  other  order  as  may  be  necessary  or  expedient  for  the  separate 
disposal  thereof."    (See  tiie  other  rules  of  O.  XVlII.,  below  cited.) 

under  this  rule  a  plaintiff  may  allege  altematiye  and  inconsistent 
claims  against  the  defendant,  and  may  a&  for  different  relief  in  respect 
of  each  altematiye.    (Bagot  y.  Easton,  7  Oh.  D.  1 ;  37  L.  T.  369.) 

Where  the  plaintiff  has  seyeral  diistinct  claims  or  causes  of  action 
against  the  defendant,  founded  upon  separate  and  distinct  grounds,  they 
BhouM  be  steted,  as  far  as  may  he,  separately  and  distinctly.    (0.  XX. 

r.  70.. 

If  causes  of  action  which  cannot  be  conyeniently  tried  or  disposed  of 
together  are  joined  in  the  same  action,  the  causes  of  action  so  joined 
may  be  ordered  to  be  tried  or  disposed  of  separately,  under  the  proyisions 
to  that  effect  contained  in  O.  XVlII.  r.  1,  aboye  cited,  or  in  some  cases 
an  order  may  be  made,  on  the  application  of  the  defendant,  under 
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0.  XVlil.  7T.  8  and  9  Cbelow  cited),  confining  the  action  to  audi  of  the 
causes  of  action  oa  can  couveuioutly  bu  diapoai^  of  togetlior,  and  excluding 
other  ckima.  (Soe  Bagol  v,  Eaituii.  tupra ;  United  TeUphoRc  Co.  v. 
Talker,  W.  N.  1888,  p.  222;  59  L.  T.  Hj2;  " Partie»  to  Aeliaiti,"  anU, 
p.  21;  and  tiio  obsorvatioiis  on  O.  XVIII.  rr.  6,  9,  infra.)  It  aooaiB 
that  the  joinder  in  an  action  in  tho  Uueen's  Beuch  Division  of  olains 
such  ae  are  assigned  to  the  Chancery  Division  [seo  Jud.  Act,  18T3,  s.  'M), 
might  be  a  ground  for  excluding  those  claiuui  (aoo  United  Teltpfumt  Co.  v. 
Talker,  4upra). 

By  0.  i-VIII.  r.  2,  it  ia  provided  that  "  No  cause  ot  action  shall,  unless 
byleare  of  the  Court  or  a  judge,  be  joined  with  an  action  for  the  recovery 
of  land,  oicagt  claims  in  reapeot  of  mesne  profits  or  amjars  of  rent  or 
double  value  in  respect  of  the  premises  claimed,  or  any  part  thereof,  and 
damages  for  breach  of  any  contract  under  which  the  same  or  any  port 
thereof  ore  held,  or  for  any  wrong  or  injury  to  tho  premisoa  claimed." 
But  this  rulo  contains  provisoes  to  the  ofloct  that  in  actions  for  foreolosura 
or  redemption  an  oi'dor  for  dehvory  of  the  possession  of  the  mortgaged 
pi-operty  may  bo  asked  for  and  obtained,  and  that  "  such  an  action  for 
foreclosure  or  rodcmption  and  for  suoh  delivery  of  possession  shall  not  be 
deemed  an  action  for  the  recovery  of  laud"  within  tho  meaning  of  the 

The  loat-cited  rulo,  though  primarily  appUcoblo  to  claims  by  plaintiffs, 
is  also  in  eSeot  applicable  to  counterclaims  by  defendants.  ( t'OFniitiiii  v. 
y^cMion,  21  Ch.  D.  laa;  ol  L.  J.  Ch.  (iNIJ ;  (,Vurt  v.  H'ray,  31  Ch.  D.  69; 
00  L.  J.  Oh.  iia.) 

Whore  it  ia  sought  to  join  with  a  claim  for  tho  rooovcrv  of  land  any 
causes  of  action  other  than  those  which  by  the  terms  of  the  above  rule 
are  allowed  to  bo  so  joined,  tho  plaintil^  should  apply  to  a  Master  at 
Chambers  for  leave  to  do  so.  An^  such  apphcatiou  should  be  made 
before  tho  writ  joining  the  claims  is  issued,  or  tho  counterclaim  joining 
the  chiims  delivered  (soe  the  oases  next  cited);  and  should  in  such  case 
bo  made  ex  ;«irte  [2  Chitty's  Practice,  14th ed.,  p.  1207;  Ann.  Tract.  1897, 
p.  459).  Itut,  under  special  circumstancea,  the  application  may  be  made, 
uud  the  leave  grantod,  at  a  later  stage,  where  tnere  has  boon  sufficient 
roaaon  for  not  making  it  earlier  {Mimram  v.  Stevrne,  W.  N.  1881,  p.  163, 
explaining  i-iW-w  V.  im-ls,  11  Uh.  D.  905;  48  L.  J.  Ch.  oS7;  Hunt  v. 
J-'tTuham,  28  Sol.  Joum.  253;  mihnutt  v.  Freehold  Ifome.  £c-.  On., 
51  L.  T.  552;  Rashbrooke  v.  Farley.  82  L.  T.  572;  Clark  v.  Writy, 
aiipra),  and  in  that  cose  it  should  bo  made  by  summons  in  tlie  ordinary 

In  general,  leave  for  such  joinder  of  other  causes  of  action  in  actions 
for  the  recovery  of  land  will  only  be  granted  where  the  diSerent  causes  of 
action  ore  closely  connected  with  oach  other  and  can  conveniently  bo  tried 
aud  disposed  of  tagcthor.  (See,  for  instance,  Uook  v.  EurMinurch,  2  Ch.  D. 
Ill;  45  L.  J.  0.  P.  504  ;  Ai'feAinj/ v.  A'ifrAius.  24  W.  E.  901 ;  Satcliffe-v. 
Wood,  53  L.  J,  Ch.  971) ;  Deimii  v.  Crompton,  W.  N.  1882,  p.  121.)  But 
leave  is  only  required  whore  it  is  sought  to  join  other  causes  of  action 
(beyond  those  specified  above)  with,  actions  for  tho  recovery  of  laud.  It 
IS  not  necessary  to  obtain  leave  in  order  to  udd  ta  a  claim  for  the  possession 
ot  land,  other  claims  for  rohef  which  depend  on  the  plaintiH's  title  to  tho 
land,  and  arc  merely  part  of  the  "  machinery  "  for  enforcing  the  claim  to 
the  land.  Thus,  a  claim  for  a  receiver,  or  an  injunction,  or  a  deolaratioa 
of  title  as  to  the  land,  may  properly  be  joined  without  leave  to  a  claim  tor 
such  possession.  {GIfihill  v.  Jlunter.  14  Oh.  D,  495;  49  L.  J.  Ch.  333- 
AlUuv.  Kennet.ii'W.R.Sid;  Maniit;/ v.  Kental!/,  lb.  916;   Kendrickv. 
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RoberUy  30  W.  E.  365;  Bead  v.  W'b^on,  (1893)  2  Ch.  171 ;  62  L.  J.  Ch. 
4«1.) 

An  action  brouglit  merely  to  obtain  a  declaration  of  title  to  land  without 
claiming  poeeeseion  ifl  not  an  action  for  the  recovery  of  land  within  the 
meaning  of  the  rule.     (See  QUdhUl  y.  Hunter^  supra,) 

If  causeB  of  action,  other  than  those  specified  m  the  last-cited  rule,  are 
joined  with  a  claim  for  the  recoyery  of  land  without  leaye  being  obtained 
for  that  purpose,  such  misjoinder  is  an  irreg^ularity,  and  the  defendant 
may  apply,  in  such  case,  to  haye  the  proceedings  set  aside  or  amended. 
{lluni  Y.  Worsfdd,  (1896)  2  Ch.  224 ;  65  L.  J.  Ch.  548.)  lo.  a  case 
where  such  misjoinder  was  pleaded  in  the  defence,  an  application  before 
trial  to  strike  out  such  defence  as  embarrassing  was  refused  ( WillmoU  y. 
Freehold  House,  &c.  Co,,  51  L.  T.  532);  whilst  in  another  case  it  was 
held  that  such  an  objection  should  not  be  reserved  until  the  trial,  though 
expreesly  pleaded  in  the  defence  {In  re  Derbon,  58  L.  T.  519).  The 
proper  course  appears  to  be  to  apply  by  summons  at  chambers  at  the 
earnest  practicable  time  to  have  the  misjoinder  rectified,  although  the 
provisions  of  0.  LXX.  r.  2,  forbidding  applications  in  respect  of  irre- 
gularity after  the  taking  of  a  fresh  step  m  the  action  with  a  knowledge 
of  the  irregularity  would  appear  not  to  apply.  (See  Hunt  y.  Wors/oldy 
supra,)       ^^ 

By  O.  XVill.  r.  3,  '*  Claims  by  a  trustee  in  bankruptcy  as  such,  shall 
not,  unless  by  leave  of  the  Court  or  a  judge,  be  ioined  with  any  claim  by 
him  in  any  other  capacity."    (See  •*  BankruptcVf    post,  p.  120.) 

By  O.  XYin.  r.  4,  '*  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  eiuier  of  them  separately."  (See 
**  Husband  and  Wife,'*  post,  p.  220.) 

By  O.  XYm.  r.  5,  **  Claims  by  or  against  an  executor  or  administrator 
as  such  may  be  joined  with  claims  by  or  against  him  personally,  provided 
the  last-mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate 
in  respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor 
or  administrator."    (See  "  Executors"  post,  p.  199.) 

As  to  the  allegations  referred  to  in  this  rule,  see  Davis  v.  SaintBhury, 
1  Times  Bep.  538,  where  leave  was  given  to  amend  the  indorsement  of  a 
writ  by  joining  claims  under  the  above  rule. 

Except  in  the  cases  expressly  provided  for  by  this  rule,  claims  by  or 
against  executors  or  administrators  as  such  cannot  be  joined  with  claims 
by  or  against  them  personally.  (See  Macdonald  y.  Carington,  below 
cited.) 

By  0.  XVIIL  r.  6,  **  Claims  by  plaintiffs  jointly  may  be  joined  with 
claima  by  them  or  any  of  them  separately  against  the  same  defendant." 
(See  UHfyrmusgee  v.  Grey,  10  Q.  B.  D.  13 ;  50  L.  J.  a  B.  192. J 

By  O.  XVIH.  r.  7,  "The  last  three  preceding  rules  [that  is,  rr. 
4,  5,  and  6,  above  cited]  shall  be  subject  to  Bules  1,  8,  and  9  of  this 
Order."    

By  O.  XVUJL.  r.  8,  <^Any  defendant  alleging  that  the  plaintiff  has 
united  in  the  same  action  several  causes  of  action  which  cannot  be  con- 
veniently disposed  of  toother,  may  at  any  time  apply  to  the  Court  or  a 
jodge  for  an  order  confining  the  action  to  such  of  die  causes  of  action  as 
may  be  conveniently  disposed  of  together." 

By  O.  XVIII.  r.  9,  "If,  on  the  hearing  of  such  application  as  in  the 
last  preceding  rule  mentioned,  it  shall  appear  to  the  Court  or  a  judge  that 
the  causes  of  action  are  such  as  cannot  all  be  conveniently  disposed  of 
together,  the  Court  or  judge  may  order  any  of  such  causes  of  action  to 
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be  oxcluded,  and  consequential  amendments  to  be  made,  and  may  make 
such  order  as  to  costs  as  may  be  just." 

The  two  last-cited  rules  appear  to  empower  the  Court  or  judge  or 
master  to  strike  out  some  of  the  claims  altogether,  leaving  the  plaintiff  to 
bring  an  independent  action  upon  the  excluded  claims,  if  he  seeks  to  pro- 
secute them  further.  (See  United  Telephone  Co.  v.  Taskerj  W.  N.  1888, 
p.  222 ;  59  L.  T.  852  ;  and  see  as  to  '* excluding"  counterclaims  in  caaes 
of  misjoinder  of  claims,  O.  XXI.  r.  15,  cited  po^^,  p.  573 ;  and  Compton  y. 
Preston,  21  Ch.  D.  138  ;  51  L.  J.  Ch.  680 ;  Macdonald  v.  Carington,  4  C. 
P.  D.  28;  48  L.  J.  0.  P.  179;  "  Counterdaima,'*  posty  p.  572.) 

In  cases  where  there  has  been  a  misjoinder  of  claims  in  yiolation  of  the 
rules,  the  defendant  may,  in  general,  apply  to  haye  the  indorsement  of 
writ  or  the  statement  of  claim,  if  any,  set  aside  or  amended  by  striking 
out  some  of  the  claims  so  as  to  confine  the  action  to  such  of  the  claims  as 
can  properly  be  joined.  Any  such  application  should  ordinarily  be  made 
by  summons  at  chambers,  and  at  the  earliest  practicable  stage.  (See 
ante,  p.  59.) 

The  daim  of  debt  or  damages,'] — ^The  claim  for  debt  or  damages  should 
be  sufficient  to  coyer  the  largest  amount  of  debt  or  damages  lucely  to  be 
recoyered,  for  the  plaintiff,  in  the  absence  of  amendment,  cannot  reooyer 
more  than  the  amount  claimed.  {fVyatt  v.  Rosherville  Gardens  Co.,  2 
Times  Bep.  282  ;  and  see  Cheveley  y.  Morris,  2  W.  Bl.  1300.)  An  amend- 
ment, howeyer,  in  this  respect  may  be  allowed  eyen  after  yerdict. 
(0.  XXVIII.  r.  1,  cited  **  Amendment,"  ante,  p.  14;  WyaU  y.  BoshervUle 
Gardens  Co.,  sujyra;  The  Dictator,  (1892)  P.  64;  61  L.  J.  P.  61 ;  Modmi 
y.  Jlfocfem,  10  Times  Eep.  61.) 

Where  a  particular  sum  is  specified  as  the  amount  claimed,  it  is  usually 
treated  as  meaning  any  amount  which  the  plaintiff  can  proye,  not 
exceeding  the  sum  specified. 

Hie  amount  thus  specified  in  the  statement  of  daim  is  not  restricted  by 
the  amount  (if  any)  indorsed  upon  the  writ  as  the  amoimt  claimed.  (See 
O.  XX.  r.  4,  cited  ante,  p.  56.) 

Where  the  claim  is  for  unliquidated  damages,  it  is  not  now  necessary, 
though  it  is  usual,  to  specify  the  amount  claimed.  (See  B.  S.  C.  1883, 
App.  C,  Sect  VI.,  No.  12 ;  Sect.  VII.,  No.  2.) 

1%  must  be  remembered  that  the  damages  in  respect  of  any  continuing 
cause  of  action  are  now  to  be  assessed  down  to  the  tune  of  the  assessment. 
(0.  XXXVI.  r.  58,  cited  ^<,  p.  63.) 

Where  the  plaintiff^s  dami  is  for  a  debt  or  liauidated  demand,  and  can  be 
ascertained  exactly,  it  is  better,  eyen  where  uie  statement  of  claim  is  not 
snecially  indorsed,  to  claim  only  the  i>reci8e  amount,  as  otherwise  the 
plaintiff,  under  some  circumstances,  might  haye  to  withdraw  his  claim 
as  to  the  excess  and  pay  the  costs  (if  any)  occasioned  thereby.  (See 
0.  XXVI.  r.  1,  cited  post,  p.  690 ;  and  see  Treheme  y.  Gardner,  8  £.  &  B. 
161 ;  26  L.  J.  a  B.  359.) 

As  to  claiming  interest  on  debts,  see  **  Interest,*' post,  p.  248. 

Damages.^ — ^Damages  are  distinguished  in  law  as  general  and  sfecial 
damages :  the  former  beins  the  necessary  and  immediate  loss  occasioned 
by  the  injurious  act  of  the  defendant ;  the  latter  comprising  the  loss  which 
actually  followed  under  the  special  circumstances  of  &e  case  as  its 
natural  and  nroximate  consequence  beyond  its  necessary  and  immediate 
effect.  This  distinction  leads  to  the  following  rule :  that  if  special  dsjnage 
is  intended  to  be  claimed,  it  must  be  stated  with  particularity;  but 
general  damage  requires  no  particular  mention ;  and  is  ooyered  by  the 
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general  claim  of  damages.  (See  B.  S.  0.  1883,  App.  C,  Sect.  Y.,  No.  10; 
sect  YI.,  No6.  ] ,  7,  14,  Id ;  Mayne  on  Damages,  4tn  ed.  pp.  522,  523 ;  and 
see  Boorman  y.  ifasht  9  B.  &  0.  145,  152  ;  Moon  v.  Itaphaelj  2  Bing.  N.  C. 
310,  815;  Cnmeh  v.  O.  N.  My.  Co.,  11  Ex.  742;  25  L.  J.  Ex.  137; 
Baidiffe  v.  Evans,  [1892J  2  a  B.  524,  528 ;  61  L.  J.  a  B.  535.) 

"Where  the  act  of  the  defendant  complained  of,is  in  itself  a  legal  injury  to 
the  plaintifF,  as  a  breach  of  contract  or  a  trespass,  the  law  always  miplies 
general  damage,  at  least,  to  a  nominal  amount.  {Marzetti  y.  Williams, 
1  B.  &  Aid.  415 ;  Beaumont  y.  Oreathead,  2  C.  B.  494 ;  Sanders  y.  StuaH, 
1  C.  P.  D.  326;  46  L.  J.  0.  P.  682 ;  Janes  y.  Hough,  5  Ex.  D.  115;  49 
L.  J-  Ex.  211 ;  Bayner  y.  Condor,  [1895]  2  Q.  B.  289;  64  L.  J.  Q.  B.  540.) 
The  expression  **  special  damage  is  also  used  in  a  somewhat  different 
sense  to  denote  the  actual  loss  which  is  required  to  be  proyed  in  order  to 
^ve  a  right  of  action  in  those  cases  where  the  act  complained  of  is  not  in 
itself  a  legal  wrong.  The  special  damage,  as  it  is  said,  is,  in  such  cases, 
the  gist  of  the  action  {Batdiffe  y.  Evans,  svpra) ;  and  is  not  necessarily  or 
always  other  than  general  damage  as  defined  aboye  (Ih.).  Thus,  wnere 
words  were  published  reflecting  injuriously  upon  a  business  carried  on 
by  the  plaintiff,  but  not  upon  the  character  of  the  plaintiff  himself,  it  was 
held  that  proof  of  a  general  loss  of  business,  as  distinct  from  proof  of  the 
loss  of  puticular  customers,  was  sufficient  to  support  the  action.  {lb.) 
Such  special  or  actual  damage  forms  a  material  part  of  the  cause  of  action, 
and  should  be  specifically  alleged  in  the  pleading.  So,  too,  where  damage 
beyond  general  or  ordinary  damage  has  been  sustained  giying  rise  to  a 
claim  in  respect  of  special  damage  as  first  aboye  described  {supra,  p.  60), 
such  damage  must  be  distinctly  stated  in  the  pleading. 

The  object  of  stating  such  last-mentioned  special  damage  is  to  giye 
notice  to  the  defendant  of  the  nature  and  extent  of  the  claim  made 
against  him,  and  of  the  particular  facts  by  which  it  is  to  be  supported, 
so  as  to  enable  him  to  come  to  trial  prepared  with  eyidence  to  meet  it. 
The  charge  of  ^neral  damage  is  sufficiently  notified  in  the  statement  of 
the  injury,  which  imports  aU  its  necessary  and  immediate  effects.  {Smith 
T.  Thomas,  2  Bing.  N.  C.  372,  380.)  Sucn  last-mentioned  special  damage 
must  be  stated  with  sufficient  particularity  to  inform  the  d^endant  what 
the  plaintiff  intends  to  proye,  and  the  plaintiff  is  not  allowed  to  giye 
evidence  of  any  special  damage  which  is  not  sufficiently  stated.  (See 
1  Wms,  Saund.,  1871  ed.,  p.  321,  n.  (5) ;  Hartley  v.  Herring,  8  T.  E.  130 ; 
Crouch  y.  G.  N.  By.  Co.,  supra.)  Thus,  in  an  action  by  a  tradesman  for 
defeunation,  whereby  seyeral  customers  left  him,  he  cannot  proye  as 
damage  that  any  particular  customer  has  left  him  unless  the  customer  be 
named  in  the  statement  of  claim  {Browning  y.  Newman,  1  Strange,  666 ; 
1  Wms.  8annd.,  1871  ed.,  p.  322);  and  in  an  action  by  a  woman  for 
defamation,  an  allegation  that  she  thereby  lost  seyeral  smtors  is  insuffi- 
cient to  admit  eyidence  of  any  particular  suitor  haying  deserted  her 
{Hartley  y.  Herring,  8  T.  B.  130,  132) ;  and  under  an  allegation  of  special 
damage  by  a  loss  of  the  plaintiff's  lodgers,  he  was  not  allowed  to  proye 
the  loss  of  a  particular  lodger  {Westwood  y.  Cowne,  1  Stark,  172;.  A 
gemenl  loss  of  business  or  custom  may  be  alleged  and  proyed  without 
having  recourse  to  particular  instances.  {Boss  y.  Groves,  5  M.  &  G.  613 ; 
Evans  y.  Harries,  1  H.  &  N.  251 ;  26  L.  J.  Ex.  31 ;  Biding  y.  Sm^ith, 
1  Ex.  D.  91 ;  45  L.  J.  Ex.  281 ;  Batdiffe  y.  Evans,  (1892)  2  a  B.  524 ; 
61  L.  J.  Q.  B.  535.) 

The  circumstances  under  which  an  injury  was  committed,  where  they 
are  material  to  the  ascertainment  of  the  nature  and  extent  of  the  injury, 
«ii7  in  general  be  stated  and  piored  in  order  to  aggrayate  and  enhance 
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the  damages.  (MillingUm  v.  Loring,  6  Q.  B.  D.  190 ;  50  L.  J.  Q.  B.  214; 
*'  Pleading  in  General,**  ante,  p.  8 ;  and  see  Neurman  y.  Smith,  1  Salk. 
642 ;  Dix  v.  Brookes,  1  Str.  61.) 

Thus,  in  an  action  of  trespass  for  entering  the  plaintiffs  house,  the 
plaintiff  may  allege  that  the  defendant  did  it  under  a  false  oharge  that 
the  plaintiff  had  stolen  goods  therein  {Bracegirdle  y.  Or/ord,  2  M.  &  S. 
77) ;  and  the  jury  may  take  all  the  circumstances  into  their  consideration 
in  assessing  the  amount  of  damages  {Merest  y.  Harvey,  5  Taunt.  442 ;  and 
see  Wilson  y.  Hicks,  26  L.  J.  Ex.  242 ;  Emblen  y.  Myers,  6  H.  &  N.  54 ; 
30  L.  J.  Ex.  71 ;  Bell  y.  Mid.  By.  Co.,  10  C.  B.  N.  S.  287 ;  30  L.  J.  C.  P. 
273). 

^ere  api>eaTS  to  be  a  distinction  between  actions  of  tort  and  of  contract 
in  this  respect;  in  the  latter,  in  general,  no  dama^  more  than 
nominal  can  be  recoyered  that  are  not  capable  of  bemg  specifically 
stated  and  appreciated,  except  in  the  case  of  a  breach  of  a  contract  to 
marry,  where  the  injury  to  the  plaintiffs  feelings  may  also  be  taken 
into  account.  {Hamlin  y.  G.  N.  By.  Co.,  1  H.  &  N.  408;  26  L.  J.  Ex. 
20;  Frost  y.  Knight,  L.  E.  7  Ex.  Ill,  116;  41  L.  J.  Ex.  81;  Smithy. 
Woodfine,  1  0.  B.  N,  8.  660;  Berry  y.  Da  Costa,  L.  E.  1  C.  P.  331; 
35  L.  J.  0.  P.  191 ;  and  see  Emblen  y.  Myers,  supra;  MiUington  y. 
Loring,  supra.'j 

When  the  injury,  whether  a  tort  or  a  breach  of  contract,  has,  as  a 
natural  and  proximate  consequence,  caused  the  plaintiff  to  incur  or 
become  liable  for  expenses,  they  should  \>e  stated  as  special  damage. 
(See  R.  S.  0.  1883,  App.  C,  Sect.  V.,  No.  8;  Sect.  VI.,  Nos.  3.  6,  15.) 
It  should  be  stated  that  the  plaintiff  has  paid  the  money  when  that  is  the 
case  (see  E.  S.  0.  1883,  App.  0.,  Sect.  V.,  No.  8),  but  a  liability  to  pay  is, 
in  general,  sufficient  to  entitle  the  plaintiff  to  recoyer  for  expenses  or 
charges  which  are  properly  specified  (Bichardson  y.  Chosen,  10  Q.  B.  756 ; 
Spark  y.  Heslop,  1 E.  &  E.  563 ;  28  L.  J.  Q.  B.  197 ;  Bandall  y.  Baper, 
E.  B.  &  E.  84 ;  27  L.  J.  Q.  B.  266 ;  Joeling  y.  Irvine,  6  H.  &  N.  512 ; 
30  L.  J.  Ex.  78). 

If  the  plaintiff  fails  in  preying  the  special  damage  alleged,  he  may  still 
resort  to.  and  recoyer  his  general  damages.  {Smith  y.  Thomas,  2  Bing. 
N.  0.  372,  380.) 

In  an  action  for  defamation,  the  plaintiff  was  held  entitled  to  prcyye  and 
recoyer  for  a  ^neral  loss  of  trade,  though  the  declaration  also  alleged 
a  loss  of  particular  customers  which  he  failed  to  proye.  {Evans  y. 
Harries,  1  H.  &  N.  261 ;  26  L.  J.  Ex.  31 ;  Biding  y.  Smith,  1  Ex.  D. 
91 ;  45  L.  J.  Ex.  281.) 

The  damages  for  a  breach  of  contiuct  do  not  include  damans  purely 
speculatiye,  and  not  within  the  contemplation  of  the  contractmg  parties 
at  the  time  of  the  contract.     {The  Parana,  2  P.  D.  118.)    • 

In  some  cases  damages  may  properly  be  estimated  upon  the  principle 
that  if  one  of  the  parties  to  a  contract  does  not  perform  his  part  of  it,  tbo 
other  may  perform  it  for  him  as  reasonably  near  as  may  be,  and  may  daim 
from  him  as  damage  the  reasonable  expense  of  so  doing.  {Le  Blanche  v. 
X.  <fe  N.  W,  By.  Co..  1  C.  P.  D.  286,  313 ;  45  L.  J.  C.  P.  521 ;  PrehnY.  Boynl 
Bank  of  Liverpool,  L.  E.  5  Ex.  92 ;  39  L.  J.  Ex.  41 ;  and  see  Hinds  y.  LiddelU 
L.  E.  10  Q.  B.  265 ;  44  L.  J.  Q.  B.  105,  cited  *«  SaU  of  Goods,**  post, 
p.  321.)  But  the  general  rule  with  respect  to  the  measure  of  damages  in 
actions  for  breach  of  contract  seems  to  be  that  the  plaintiff  (subject  to  the 
rules  mentioned  below  as  to  remoteness)  is  entitled  to  recoyer  as  damages 
the  pecuniary  amount  of  the  difference  between  the  position  of  the  plaintiff 
upon  the  breach  of  the  contract  and  that  in  which  ne  would  haye  been  if 
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the  contract  had  been  performed,  so  that  the  cost  of  performance  cannot 
in  all  cases  be  deemed  a  correct  measure  of  damages.  {Wigsdl  y.  School 
for  Blind,  8  Q.  B.  D.  357,  364;  61  L.  J.  Q.  B.  330;  BohinsonY.  Harman, 
1  Ex.  855.) 

Damages  may  be  claimed  and  assessed  for  prospectiYe  loss  which  it  is 
reasanably  certisdn  will  occur  by  reason  of  the  cause  of  action  (2  Wms. 
Saund.,  1871  ed.,  p.  496;  Hodtoll  y.  Stallebraas,  11  A.  &  E.  301 ;  Phillips 
V.  X.  dt  8.  W.  By.  Co,,  5  Q.  B.  D.  78 ;  49  L.  J.  Q.  B.  233;  Lamhkin  y. 
fi.  E.  By,  Co,,  5  App.  Cas.  352).;  but  not  if  such  future  damage  constitutes 
itself  a  new  cause  of  action  (see  Leake  on  Contracts,  3rd  ed.  p.  904,  and  * 
the  cases  below  cited). 

Damages,  whether  existing  or  prospectiye,  resulting  from  one  and  the 
same  cause  of  action,  can  only  be  assessed  and  recoyered  once  for  all. 
{Qibbs  y.  Cruikshank,  L.  E.  8  C.  P.  454 ;  42  L.  J.  C.  P.  273 ;  Brunsdm 
y.  Humphrey,  14  Q.  B.  D.  141 ;  53  L.  J.  Q.  B.  476 ;  Darley  Main  Co.  v. 
MUcheU,  11  App.  Cas.  127,  132,  144 ;  55  L.  J.  Q.  B.  529.) 

In  the  case  of  a  continuing  cause  of  action,  such  as  a  breach  of  coyenant 
by  an  apprentice  to  serye  his  master,  or  a  breach  of  coyenant  to  keep 
premises  m  repair,  or  a  continuing  trespass,  damages  are  recoyerable 
only  to  the  time  of  their  assessment,  the  continuation  of  the  breach  or 
injury  forming  a  new  cause  for  which  a  fresh  action  may  be  brought. 
(See  Horn  y.  Chandler,  1  Mod.  271 ;  Coward  y.  Gregory,  L.  E.  2  C.  P. 
153;  36  L.  J.  C.  P.  1 ;  Crumhie  y.  Walleend  Local  Board,  (1891)  1  Q.  B. 
503 ;  and  see  Holmes  y.  Wilson,  10  A.  &  E.  503 ;  Bowyer  y.  Cook,  4  C.  B. 
236 ;  and  the  rule  next  cited.) 

By  O.  XXXVI.  r.  58,  *''Wliere  damages  are  to  be  assessed  in  respect 
of  any  continuing  cause  of  action,  they  shall  be  assessed  down  to  the  time 
of  the  assessment."  A  continuous  cause  of  action  is  one  which  arises 
from  the  repetition  of  acts  or  omissions.  (See  Hole  y.  Chard  Union, 
(1894)  1  Oh.  293 ;  63  L.  J.  Ch.  469 ;  Crumhie  y.  WaUsend  Local  Board, 
supra.) 

jDamage  whidi  is  too  remote  from  the  injurious  act  to  be  connected 
with  it  as  a  natural  and  proximate  consequence  cannot  be  recoyered, 
eyen  though  expressly  claimed  as  special  damage.  {Hoey  y.  Felton,  11 
C.  B.  N.  S.  142 ;  31  L.  J.  C.  P.  105 ;  Sneesby  y.  Lane,  &  Y,  By,  Co., 
1  a  B.  D.  42 ;  McMahwi  y.  Field,  7  a  B.  D.  591 ;  50  L.  J.  Ex.  552 ; 
Vidtorian  Bys.  Commissioners  y.  Coidtas,  13  App.  Cas.  222 ;  The  Argentina, 
14  App.  Cas.  519;  The  City  of  Lincoln,  15  P.  D.  15.) 

The  damages  recoyerable  in  an  action  for  breach  of  contract  may 
include  not  onl}'  such  consequences  as  may  be  considered  as  arising: 
naturally,  i.e.  according  to  the  usual  course  of  things,  from  tihe  breach 
itself,  but  such  also  as  may  reasonably  be  supposed  to  haye  been  in  the 
contemplation  of  the  parties,  at  the  time  when  they  made  the  contract,  as 
the  prooable  result  of  the  breach  of  it.  (See  Home  y.  Mid,  By,  Co,,  L.  E. 
8  C.  P.  131,  137 ;  42  L.  J.  C.  P.  69;  Hadley  v.  Baxmdcde,  9  Ex.  341 ; 
23  L.  J.  Ex.  179 ;  Sanders  y.  StuaH,  1  C.  P.  D.  326 ;  45  L.  J.  C.  P.  682 ; 
Hydraulic,  &c,  Co.  y.  McHaffit,  4  Q.  B.  D.  670 ;  27  W.  E.  221 ;  Or^herf- 
Bcrgniss  y.  Nugent,  15  Q,.  B.  D.  85 ;  54  L.  J.  Q.  B.  511 ;  Schulze  y.  Q,  E, 
By.  Co.,  19  Q.  B.  D.  30;  56  L.  J.  Q.  B.  442;  HammmdY,  Bussey,  20 
Q.  B.  D.  79 ;  57  L.  J.  Q.  B.  58  ;  HaUsi/rap  y.  Gregory,  (1895)  1  Q.  B.  561 ; 
Mowhray  y.  Merryweather,  ri895)  2  Q.  B.  640.) 

In  some  cases  notice  to  the  defendant  of  the  facts  out  of  which  such 
last-mentioned  damages  haye  arisen  will  be  material  as  showing  that  the 
results  which  haye  happened  were  within  the  contemplation  of  uie  parties 
at  tlie  time  of  the  contract.    {Tb.)    Mere  notice,  howeyer,  of  the  special 
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circamstances  will  not  in  itself  render  the  party  breaking  the  contract 
liable  for  the  special  conseauences  of  the  breadi  of  contract,  unloiis  it 
appears  or  can  be  inferred  tnat  the  contract  was  made  upon  the  basis  of 
those  circumstances.  [Horns  y.  Mid,  By,  Co,,  supra;  Oribert-Borgnisa  y. 
Nugent,  supra;  Hydraulic,  &c,  Co,  y.  McHaMe,  supra,)  In  pleading  in 
such  oases,  it  may  be  prudent  to  allege  the  fact  of  such  notice  (see 
0.  XIX.  IT.  4,  23,  cited  ante,  pp.  7,  10),  and  to  state  also  that  the 
contract  sued  upon  was  made  upon  the  basis  of  the  circumstances  of  which 
notice  was  eiyen. 

Matter  which  would  constitute  d^  distinct  cause  of  action  is  not  ordi- 
narily ayailable  unless  pleaded  as  such.  If,  howeyer,  such  matter  is  also 
eyidence  in  support  of  me  claim  sued  for,  it  may,  in  general,  be  proyed  at 
the  tri£d  without  being  pleaded.  (See  Milling^  y.  Loring,  6  Q.  B.  D. 
190 ;  50  L.  J.  Q.  B.  214 ;  and  the  cases  next  cited.)  Thus,  it  has  been 
held  that,  in  an  action  for  defamation,  subsetjuent  libels  published  by  the 
defendant  of  the  plaintiff  are  admissible  in  eyidence  to  proye  the  malicious 
motiye  of  the  defendant,  in  order  to  aggrayate  the  damages  for  the  libel 
complained  of,  and  cannot  be  excluded  on  the  ground  that  they  may  dis- 
dose  distinct  causes  of  action.  {Pearson  y.  Lemaitre,  5  M.  &  G.  700 ; 
Darby  y.  OaMey,  1  H.  &  N.  1 ;  and  see  Hemmings  y.  Oasson,  E.  B.  &  E. 
346 ;  27  L.  J.  Q.  B.  262.) 

In  general,  it  is  unnecessary  for  the  defendant  to  plead  any  denial  or 
defence  in  answer  to  the  phdntifTs  allegations  of  special  damage,  for  it  is 
proyided  by  0.  XXI.  r.  4,  that  '*  no  denial  or  defence  shall  be  necessary 
as  to  damages  claimed  or  their  amount ;  but  they  shall  be  deemed  to  l>e 
put  in  issue  in  all  cases,  unless  expressly  admitted."  (See  also  O.  XIX. 
r.  17,  cited  ** Denials,"  post,  p.  548.)  It  would  seem  thai  these  rules  apply 
to  idlegations  of  the  fact  of  damage,  where  such  damage  is  Ihe  gist  of  me 
action,  and  essential  to  its  maintenance ;  but  where  in  such  cases  the  fact 
of  the  alleged  dama^  is  disputed,  it  would,  neyertheless,  seem  adyisable, 
or,  at  any  rate,  not  improper,  that  the  defendant  should  plead  a  denial  of 
it,  or  state  expressly  that  he  does  not  admit  it.  (See  '*  Defamation,** 
post,  p.  875,  and  the  form  cited  post,  p.  992.) 

Ju  actions  for  defamation,  the  defendant,  if  he  intends  to  adduce 
eyidence  of  certain  specified  matters  in  mitigation  of  damages,  is  expressly 
required  to  giye  previous  notice  or  particulars  thereof  to  his  opponent, 
and  it  seems  that  m  those  cases  such  notice  or  narticulars  may  be  giyen 
either  in  the  pleadinjB;s  or  separately.  TSee  O.  XXXVI.  r.  37 ;  and  6  &  7 
Vict.  c.  96,  s.  1,  cited  ^'De/aTnation,*^  post,  pp.  886,  887.)  And  it  is 
a  ^neral  rule  in  all  actions  for  unliquidated  damages,  that  matter 
which,  if  pleaded,  would  amount  to  an  answer  or  justification  of  the 
cause  of  action  cannot,  without  beine  pleaded,  be  proyed  in  mitigation 
of  damages.  (Watson  y.  Christie,  2  B.  &  P.  224  ;  Linford  y.  Lake,  3  H. 
&  N.  276 ;  Perkins  y.  Vaughan,  4  M.  &  G.  988 ;  and  see  Speck  y.  Phillips, 
6  M.  &  W.  279.) 

Afl  to  damages  in  lieu  of  an  injunction,  see  **  Injunction,**  post,  p.  447. 

Afl  to  treble  damages  for  pound-breach,  under  the  2  W.  &  M.  sess.  1, 
0.  5,  see  '*  Distress,**  post,  p.  423. 

Ajs  to  liquidated  damages,  see  ** Liquidated  Damages,**  post,  p.  278. 

Belie/  other  than  damages  or  payment  of  debt,^ — **The  Hi^  Court  of 
Justice  and  the  Court  of  Appeal  respectiyely,  in  the  exercise  of  the  juris- 
diction yested  in  them  by  this  Act  in  eyory  cause  or  matter  pending  before 
them  respectiyely,  shall  have  power  to  grant,  and  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  conditions  as  to  them  ^all 
seem,  just,  all  such  remedies  whatsoever  as  any  of  the  parties  thereto  may 
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appear  to  be  entitled  to  in  respect  of  any  and  eyery  legal  or  equitable 
claim  proi>erly  brought  forward  by  them  respectively  in  such  cause  or 
matter ;  so  that,  as  far  as  possible,  all  matters  so  in  controyersy  between 
the  said  parties  respectiyely  may  be  completely  and  finally  determined, 
and  all  mult^licity  of  legsd  proceedings  concerning  any  of  such  matters 
avoided.'*  (Jiid.  Act,  1873,  s.  24  (7) ;  see  also  the  other  sub-sections  of 
8.  24  and  8.  25  of  the  same  Act.) 

The  remedy  or  relief  which  is  sought  in  the  action  should,  in  general, 
be  expressly  claimed  both  on  the  writ  and  in  the  statement  of  claim, 
whether  it  oe  damages,  the  appointment  of  a  receiyer,  a  mandamus,  an 
injunction,  or  specific  performance  of  a  contract,  or  whateyer  else  it  may 
be.  (O.  H.  r-  1  :  O.  XIX.  r.  2 ;  0.  XX.  r.  6.)  As  to  powers  of  amend- 
ment, see  O.  XXVm. ;  and  **  Amendment  of  Pleadings^*  ante,  p.  14. 

If  the  claim  for  a  mandamus  or  injunction,  or  the  appointment  of  a 
receiyer,  is  a  substantiye  part  of  the  relief  for  the  obtaimng  of  which  the 
action  is  bronsbt,  the  indorsement  upon  the  writ  ought  to  show  such 
claim  ;  but  if  we  necessity  therefor  arises  incidentcdly  in  the  course  of  the 
action,  the  required  relief  will  be  granted  though  not  claimed  upon  the 
writ,     (See  ColeboumeY.  Coleboume,  I  Ch.  D.  690;  45  L.  J.  Ch.  749.) 

In  dealing  with  claims  for  specific  performance,  for  rectification  of 
instruments  in  writing,  or  for  an  account,  or  other  claims  with  which  the 
Chancery  Division  of  the  High  Court  is  more  competent  to  deal  than  the 
Queen's  Sench  Diyision,  it  must  be  remembered  that  there  are  ample 
powers  of  transfer  of  actions  from  one  Diyision  to  another.  (See  Jud. 
Act,  1875,  8.  11 ;  0.  XLIX.) 

li  tiie  defendant,  by  way  of  counter-claim,  seeks  relief  which  the 

Chancery  Diyision  alone  has  the  requisite  machinery  to  administer  {e,g,, 

where  specific  performance  is  sought),  this  may  afford  ^od  reason  for  an 

order  to  transfer  the  whole  action  to  the  Chancery  Diyision  {HolUnvay  y. 

Tark,  2  Ex.  D.  338 ;  Hillman  y.  Mayhew,  1  Ex.  D.  132 ;  45  L.  J.  Ex.  334 ; 

London  Land  Co.  y.  Harris,  13  Q.  B.  D.  540  ;  63  L.  J.  Q,  B.  636) ;  but  a 

defendant  in  such  a  case  is  not  entitled  as  of  course  to  such  an  order,  as 

otherwise  any  defendant  might  put  in  a  counterclaim  for  the  specific 

performance  of  some  agreement  and  then  apply  for  a  transfer,  and  thus 

everything  might,  at  the  will  of  the  defendant,  be  brought  into  the 

Chancery  Diyision  {Storey  y.  Waddle,  4  Q.  B.  D.  289,  290). 

As  to  injunctions  and  mandamus,  see  further,  poet,  pp.  446,  462. 
Where  either  party  seeks  relief  which  can  be  more  enectually  afforded 
by  a  transfer,  tnat  fact  may  furnish  ground  for  such  transfer.  (See 
Mangan  y.  Metropolitan  Electric  Supj^li/  Co,,  (1891)  2  Ch.  561,  a  case 
transferred  to  the  Common  Law  Diyision  in  order  to  haye  it  tried  by  a 
jury.) 

Venue.} — The  yenue  is  the  coimty  (or  place  treated  as  a  county  for 

assize  purposes)  in  which  it  is  proposea  that  the  action  shall  be  tried,  as, 

for   instance,    **  Lincolnshire,"  **  Lancashire,  West   Derby   Diyision," 

•*  Bristol,"  &c.    (See  E.  S.  C.  1883,  App.  C,  Sects.  IV.,  V.,  Yl.  and  VII.) 

"Where  no  place  for  trial  is  named  by  tne  plaintiff,  the  yenue  is  taken  to 

be  Middlesex.    (See  O.  XXXVI.  r.  1,  below  cited,  and  Locke  y.  White,  33 

Ch.  D.  312 ;  55  L.  J.  C3i.  731,  below  cited.)    Such  cities  or  towns  corporate 

as  are  counties  of  themselyes  are  treated  as  counties  for  assize  purposes. 

(1  Stephen's  Blackstone,  11th  ed.,  p.  136;  see  Itchin  Bridge  Co.  y.  Local 

Board  of  Southampton,  below  cited.)    For  some  purposes  London  and 

^ddlesex  are  now  (subject  to  the  Bules  of  the  Supreme  Court)  to  be 

considered  as  one  county.    (See  the  Local  Goyemment  Act,  1888  (61  & 

W  Vict  c.  41).  8.  89  (3).) 

B.L.  F 
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"Lancaahire,  West  Derby  Division,"  and  **  Lancashire,  Salford  Divi- 
sion ; "  and  the  venue  must  be  so  stated  according  to  whether  the  action 
is  intended  to  be  tried  at  Lancaster,  Liverpool,  or  Manchester. 

Li  like  manner  by  an  Order  in  Council  dated  the  10th  June,  1864, 
appointing  assizes  to  be  held  at  two  places  in  the  county  of  York,  the 
venue  is  to  be  laid  in  *•  Yorkshire,  North  and  East  Riding  Division,"  if 
the  action  is  to  be  tried  at  York,  or  **  Yorkshire,  West  Biding  Division," 
if  it  is  to  be  tried  at  Leeds. 

It  is  provided  by  the  above-mentioned  Orders  in  Council,  with  respect 
to  actions  in  which  the  venue  is  by  law  local  {vide  infra),  that  these 
divisions  of  Lancashire  and  Yorkshire  are  to  be  treated  as  if  they  were 
separate  counties,  but  that  if  the  venue  is  laid  in  one  of  the  divisions  of 
liancashire  or  Yorkshire,  the  action  may  be  ordered  to  be  tried  in  another 
division.     (As  to  changing  the  place  of  trial,  see  further  infra,) 

By  an  Order  in  Council  dated  the  26th  of  June,  1884,  the  county  of 
Warwick  is  divided  for  assize  purposes  into  two  divisions,  called  respec- 
tively the  "  Warwick  Division  "  and  the  **  Birmingham  Division." 

Previously  to  the  Judicature  Acte,  the  classification  of  actions  vrith 
regard  to  venue  was  as  follows : — ^AU  actions  were  either  local  or  transitory. 
In  the  former  the  venue  was  local,  that  is,  it  was  required  to  be  laid  in  the 
county  (or  place  treated  as  a  county  for  assize  purposes)  in  which  the 
cause  of  action  arose ;  in  the  latter,  it  might  be  laid  in  any  county  {or 
place  treated  as  a  county  for  assize  purposes)  at  the  option  of  the  plaintiff, 
subject  to  any  application  by  the  defendant  to  change  the  venue.  LoecU 
actions  included  not  only  actions  in  which  the  venue  was  made  local  by 
statute  (as  to  which,  vide  infra),  but  also  many  actions  in  which  the  venue 
was  local  at  common  law,  e.g.,  most  actions  for  wrongs  in  respect  of  real 
property.  (See  British  South  Africa  Co,  v.  Companhia  de  Mogamhiquej 
(1893)  A.  0.  602 ;  63  L.  J.  U.  B.  70.)  All  actions  which  were  not  local 
were  transitory,    (See  Bullen  &  Leake,  3rd  ed.,  p.  2.) 

It  is  now  provided  by  0.  XXXVI.  r.  1,  that  **  There  shall  be  no  local 
venue  for  the  trial  of  any  action,  except  where  otherwise  provided  by 
statute.  Every  action  in  every  Division  shall,  unless  the  Court  or  a  judge 
otherwise  orders,  be  tried  in  the  county  or  place  named  in  the  statement 
of  claim,  or  j[ where  no  statement  of  claim  has  been  delivered  or  required) 
by  a  notice  m  writing  to  be  served  on  the  defendant,  or  his  solicitor, 
within  six  days  after  appearance.  Where  no  place  of  trial  is  named,  the 
place  of  trial  shall,  unless  the  Court  or  a  judge  shall  otherwise  order,  be 
the  county  of  Middlesex." 

Byr.  lA.,  "The  provisions  of  0.  XXXVI.  r.  1,  shall  apply  to  every 
action,  notwithstaniunff  that  it  may  have  been  assigned  to  any  judge." 

It  is  also  provided  by  0.  XX.  r.  5,  vrith  respect  to  cases  m  which  a 
statement  of  claim  is  aelivered,  that  *'  The  statement  of  claim  must,  in 
all  cases  in  which  it  is  proposed  that  the  trial  should  be  elsewhere  than  in 
Middlesex,  show  the  proposed  plaoe  of  trial." 

The  provisions  of  the  last-cited  rules  with  respect  to  statemente  of  claim 
apply  not  only  in  cases  where  a  stetement  of  claim  is  delivered  separately, 
but  also  in  cases  where  a  statement  of  claim  is  specially  indorsed  on  the 
writ.  (See  E.  S.  C.  1883,  App.  A.,  Part  I.,  No.  2 ;  and  **  Special  Indane- 
ments,"  post,  p.  77.) 

It  would  seem  that  where  two  or  more  causes  of  action  in  respect  of 
which  the  venue  is  still  local  by  statute,  and  which  have  arisen  in  dif- 
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ferent  counties  or  diviaioiis  of  oonnties,  are  joined  in  the  same  action,  the 
Yenoe  may  be  laid  in  either  of  such  comities  or  divisions.  (See,  as  to  the 
former  praotioe,  the  0.  L.  P.  Act,  1852,  s.  41,  repealed  by  the  Statute  Law 
Bevision,  &c.  Act,  1883.)  But  in  such  cases,  if  the  causes  of  action  cannot 
oouTeniently  be  disposed  of  together,  application  might  be  made  for  an 
order  to  have  them  tried  separately  under  O.  XYIII.  r.  1,  cited  ante, 
p.  57. 

Many  statutes  which  gave  special  privileges  to  particular  defendants, 
such  as  certain  public  bodies,  public  officers,  and  other  persons  as  to 
actions  brought  against  them  for  acts  done  in  execution  or  mtended  exe- 
cution of  statutory  or  official  duties,  contained  enactments  providing  that 
any  such  action  should  be  laid  and  tried  only  in  some  specified  locality, 
winch  was  usually  the  county  or  place  where  the  facts  complained  of 
occurred,  or  the  cause  of  action  arose. 

But  it  appears  that  all  such  enactments,  when  contained  in  any  statutes 
passed  before  the  Judicature  Acts  came  into  operation,  were  in  effect 
repealed  by  s.  33  of  the  Judicature  Act,  1875,  as  being  inconsistent  with 
the  former  O.  XXXVI.  r.  1,  of  the  Eules  of  1875,  which  purported  to 
abolish  all  local  venues,  and  that,  although  that  rule  {inter  alia)  was 
annulled,  and  the  present  0.  XXXVI.  r.  1  (which  contains  a  saving 
as  to  local  venues  provided  by  statute)  substituted  for  it,  by  the  B.  S.  0. 
1883,  the  repealed  enactments  as  to  venue  were  not  thereby  revived,  by 
reason  of  the  express  provision  to  the  contrarv  contained  in  s.  6  of  the 
Statute  Law  Bevision,  &c.  Act,  1883.  (See  Buckley  v.  Hull  Docks  Co., 
(1893)  2  Q.  B.  93 ;  62  L.  J,  Q.  B.  449.) 

The  only  effect  of  the  saving  of  statutory  provisions  as  to  local  venues 
which  is  oontained  in  the  present  0.  XXZXVl.  r.  1  was  to  preserve  the 
validity  of  such  provisions  mien  contained  in  statutes  passed  subsequently 
to  the  coming  into  operation  of  the  Judicature  Acts  (see  lb,),  though  very 
lew  statutes  passed  subsequently  to  that  date  contained  any  sudi  pro- 
visions, and  now  any  enac6nents  requiring  a  local  venue  which  are  oon- 
tained in  any  public  general  Acts  have  been  repealed  bv  s.  2  of  the  Public 
Authorities  Protection  Act,  1893,  cited  post^  p.  946,  either  specifically  (as 
in  1^  case  of  the  Coun^  Courts  Act,  1888,  s.  53),  or,  so  far  as  relates  to 
proceedings  to  which  the  Public  Authorities  Protection  Act  applies,  by 
the  general  repeal  contained  in  that  section  of  **  so  much  of  any  public 
general  Act  as  enacts  that,  in  any  jproceeding  to  which  that  Act  applies, 
uie  proceeding  is  to  be  commenced  m  any  pamcular  place. ''  (See  *  *  Public 
AutnorUies,**  post,  p.  947.)  Practically,  therefore,  local  venues  may  be 
considered  as  naving  been  abolished,  for  the  only  cases  (if  any)  in  which 
they  can  still  exist,  as  obligatory,  are  cases  where  they  have  been  pre- 
scnoed  by  some  local  and  personal  Act  passed  subsequently  to  the  coming 
into  operation  of  tiie  Judicature  Acts,  or  cases  of  actions  not  falling 
within  the  provisions  of  s.  1  of  the  Act  of  1893,  as  to  which  a  local  venue 
has  been  prescribed  bv  some  unrepealed  enactment  contained  in  a  public 
general  Act  passed  subsequently  to  the  Judicature  Acts.  (See  BvMey  v. 
Hull  Docks  Co,,  supra,  and  '*  Public  Authorities,^^ post,  p.  946.)  Such 
cases,  if  any,  must  be  very  rare,  but,  if  they  arise,  the  practice  with 
regard  to  them  appears  to  be  as  follows : — If  the  statement  of  claim  in  an 
action  for  which  a  local  venue  is  prescribed  by  statute  names  as  the  place 
of  trial  a  locality  other  than  the  county  or  place  fixed  as  the  venue  by  the 
statute  (or,  it  would  seem,  if  the  statement  of  claim  names  no  place  of 
trial,  and  the  statute  fixes  the  venue  elsewhere  than  in  Middlesex,  see 
0.  XX.  r.  5;  O.  XXXVI.  r.  1),  the  defendant  may  apply  for  an  order 
amending  the  statement  of  claim  in  that  respect,  and  changing  the  venue 
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accordingly,  or,  it  would  seem,  he  may  take  the  objection  at  the  trial, 
where  such  objection  is  covered  by  his  defence. 

Formerly,  where  the  defendant  was  entitled  to  plead  Not  Guilty  by 
Statute,  he  could,  in  general,  take  the  objection  as  to  venue  under  that 
plea  {Bicharda  v.  EcMto,  15  M._&  W.  244);  and  it  seems  that  this  may  still 
be  done  in  such  cases  under  the  present  rules  (see  0.  XIX.  r.  12,  cited 
''Not  Guilty  by  StatuU,*'  poet,  p.  931). 

In  cases  where  the  defendant  is  not  entitled  to  plead  Not  Guilty  by 
Statute,  or  where,  though  entitled  to  plead  that  defence,  he  prefers  to 
plead  specifically  the  facts  on  which  he  relies,  he  should,  if  he  wishes  to 
raise  an  objection  as  to  the  venue  being  local  by  statute,  expressly  plead 
the  facts  whidi  are  material  as  to  the  venue,  unless  they  appear  on  the 
face  of  the  statement  of  claim.  (See  Bryson  v.  Busadl,  14  Q.  £.  D.  720 ; 
54  L.  J.  Q.  £.  144 ;  and,  under  the  former  system,  Adand  v.  Butter ,  1  Ex. 
837.)  If  the  objection  appears  on  the  face  of  the  statement  of  claim,  it 
seems  that  the  defendant  may  plead  it  as  an  objection  in  point  of  law. 
(See  Buckley  Y,  Hull  Docks  Co,,  supra;  and  "Proceedings  in  lieu  of  De* 
murreTy^  ante,  p.  698.) 

It  seems  that  statutes  as  to  local  venues  do  not  exclude  the  discretion 
of  the  Ck)urt  or  a  judge  (or  master)  to  order  the  trial  to  take  place  in  some 
other  locality  if  the  justice  of  the  case  requires  such  order  to  be  made. 
(See  0.  XX A. VI.  r.  1 ;  Itchin  Bridge  Co,  v.  Local  Board  of  Southampton, 
27  L.  J.  Q.  B.  128;  Buckley  v.  Hull  Docks  Co,,  supra,) 

Change  of  Venue,"] — Under  O.  XXXVI.  r.  1,  and  0.  XX.  r.  5  (above 
cited),  the  plaintiff,  except  in  cases  where  the  venue  is  made  local  by 
some  statute  {vide  supra),  has  the  power  of  laying  the  venue  where  he 
pleases  in  the  first  instance  {Plum  v.  Normanton,  W,  N.  1876,  p.  105 ; 
Shroder  v.  Myers,  34  W.  11.  261 ;  Benyon  v.  Lamb,  6  Times  Eep.  146), 
subject  to  a  possible  risk,  if  it  should  ultimately  appear  at  the  tnal  that 
his  selection  was  an  abuse  of  the  privilege  granted  by  the  above  rule,  of 
being  mulcted  in  costs  under  0.  LXV.  r.  1  {Willey  v.  O,  N.  By,  Co,, 
(1891)  2  Q.  B.  194;  60  L.  J.  Q.  B.  441),  and  subject  to  the  power  of  the 
defendant  at  any  time  before  trial  to  apply  by  summons  at  chambers  to 
change  the  venue  to  a  more  suitable  or  convenient  place.     {Ih.) 

If  the  plaintiff,  after  delivering  a  statement  of  claim,  wishes  to  change 
the  venue,  he  must  obtain  an  order  for  that  purpose ;  he  cannot  himself 
change  the  original  venue  by  delivering  an  amended  statement  of  claim 
under  0.  XXVIII.  r.  2.  {Locke  v.  WhiU,  33  Oh.  D.  308 ;  bb  L.  J.  Ch. 
731.) 

It  was  formerly  a  sufficient  primd  facie  ground  for  an  application  by 
the  defendant  to  change  the  venue  in  a  transitory  action,  that  the  cause 
of  action  arose  in  a  different  county  or  division  of  a  county  from  that  in 
which  the  venue  was  laid  (see  Bullon  &  Leake,  3rd  ed.,  p.  3) ;  but  now 
that  circumstance  alone,  and  apart  from  considerations  of  convenience,  or 
expense,  or  lociil  prejudice,  &c.,  would  not  be  sufficient  ground  for  an 
application  to  change  the  place  of  trial  named  by  the  plaintiff  {Durie  v. 
Hopwood,  7  C.  B.  N.  S.  835;  Church  v.  Bamett,  L.  R.  6  C.  P.  116; 
Shroder  v.  Myers,  supra). 

Upon  the  hearing  of  a  summons  to  change  the  venue  the  trial  will  be 
directed  to  be  held  at  whatever  place  appears  upon  the  facts  to  be  the 
most  proper  and  convenient  place.  (See  Green  v.  Bennett,  54  L.  J.  Ch. 
85 ;  32  W.  R.  848 ;  Old  Mill  Co,  v.  Duckingfield  Local  Board,  54  L.  J.  Ch. 
160  ;  Lotinga  v.  Cormnercial  Union  Ass.  Co,,  1  Times  Bep.  277  ;  Admiralty 
Commissioners  v.  McGregor,  ih,  679 ;  Power  v.  Moore,  5  Times  Rep.  586 ; 
Benyon  v.  Lamb,  supra;  Jackson  v.  Braithwaite,  63  L.  T.  231.) 
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It  seems  dear  that,  eren  where  the  yenue  is  made  local  by  statute,  the 
Court  or  a  judge  or  a  master  has  a  discretion  to  order  the  action  to  be 
tried  in  another  county  or  place  than  that  in  which  the  cause  of  action 
arose,  if  the  justice  of  the  case  requires  it. 

If  the  statement  of  claim,  in  a  case  where  the  yenue  is  made  local  by 
statute,  names  as  the  place  of  trial  a  locality  other  than  the  county  or 
place  fixed  as  the  yenue  by  the  statute  (or,  it  would  seem,  if  the  state- 
ment of  daim  names  no  place  of  trial,  and  the  statute  fixes  the  yenue 
elsewhere  than  in  Middlesex  (see  0.  XX.  r.  6;  O.  XXXVI.  r.  1)),  the 
defendant  may  apply  for  an  order  amending  the  statement  of  claim  in 
that  respect,  and  changing  the  yenue  accoiSingly,  or,  he  may  perhaps 
take  the  objection  at  the  tnal,  where  he  has  giyen  notice  by  his  pleading 
of  his  intention  to  do  so. 

Formerly,  in  such  cases  as  aboye  mentioned,  if  the  defendant  was 
entitled  to  plead  Not  Guilty  by  Statute  (see  **  Not  Quilty  by  Statute,''  post, 
p.  930),  he  could  in  general  take  the  objection  as  to  yenue  under  that  plea 
(Eicharda  y.  Ecuto,  15  M.  &  W.  244^ ;  but,  in  order  to  ayoid  any  question 
as  to  whether  the  old  practice  would  now  be  followed  in  this  respect,  it 
would  seem  prudent  that  in  any  defence  raising  this  objection,  more 
specific  notice  of  sudi  objection  should  be  giyen,  and,  where  the  objection 
does  not  appear  from  the  statements  in  the  statement  of  daim,  that  the 
facts  as  to  yenue  should  be  expressly  pleaded  (see  Bryson  y.  Bussell, 
14  a  B.  D.  720 ;  64  L.  J.  Q.  B.  144). 

It  would  seem,  howeyer,  that  the  better  mode  of  taking  the  objection 
is,  in  seneral,  by  summons  at  chambers. 

As  TO  the  former  practice  in  such  cases,  see  Bullen  &  Leake,  3rd  ed., 
p.  2 ;  and  for  an  instance  of  a  former  special  plea  as  to  yenue,  see  Adand 
y.  BuUer,  1  Ex.  837. 

As  to  the  yenue  in  actions  by  the  Attorney-General  on  behalf  of  the 
Crown,  see  the  Grown  Suits  Act,  1865  (28  &  29  Vict  c.  104),  s.  46. 
{Diaam  v.  Furber,  17  a  B.  D.  668;  18  lb.  43.) 

Time  for  delivery  of  statement  of  daim,'] — The  plaintifF,  unless  he  has 
indovsed  the  writ  witn  a  notice  that  he  intends,  if  the  defendant  appears, 
to  go  to  trial  without  pleadings  under  0.  XVIIIA.,  cited  ante,  p.  4,  may 
dehyer  a  statement  of  claim  either  with  the  writ  or  at  any  time  afterwards, 
whether  the  defendant  has  appeared  or  not ;  and  he  may  do  so  eyen  if  the 
defendant  has  appeared  and  nas  not  required  the  deliyery  of  a  statement 
of  daim. ;  but  a  statement  of  claim  cannot  in  any  case  be  deliyered  more 
than  six  weeks  after  an  appearance  has  been  entered,  unless  otherwise 
ordered.  (0.  XX.  r.  1  (d),  dted  ante,  p.  44;  and  see  ^^  Detivery  of 
Pleadings,^^  ante,  p.  14.) 

Where  no  statCTient  of  claim  has  been  deliyered,  and  the  defendant 
giyes  notice  reauiring  the  deliyery  of  a  statement  of  claim,  the  plaintiff 
must,  unless  omerwise  ordered,  deliyer  it  within  fiye  weeks  &om  the  time 
of  his  reoeiying  sudi  notice  (0.  XX.  r.  1  (c^),  except  in  cases  where  the 
trial  is  to  proc^d  without  pleadings  imder  0.  XVTTTa.,  dted  ante,  p.  4. 

It  seems  that  in  an  action  where  there  are  seyeral  defendants  who 
ajipear  at  different  times,  or  who  giye  sudi  notice  as  aboye  mentioned  at 
different  times,  tixe  time  for  deliyery  of  statement  of  claim  runs,  in  the 
case  of  each  defendant,  from  the  date  of  his  entering  an  apj)earance  or 
giving  such  notice,  irrespectiydy  of  the  dates  of  appearance  being  entered 
or  of  sudi  notice  bdng  given  by  the  others. 

As  to  obtaining  further  time,  if  required,  for  delivering  a  statement  of 
daim,  see  *'  Time  for  delivering  Pleadings,"  ante,  p.  17,  where  see  also 
as  to  the  computation  of  time,  and  as  to  Sundays,  Long  Vacation,  &c. 
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Statement  of  Claim  by  a  Plaintiff  who  has  been  described  in  the 

Writ  by  a  wrong  Name  (6). 

Between  A.  B.  (by  whom  the  writ  of  sununons 

was  iflsued  hereiii  under  the 
name  of  E.  B.)     .        .        .  Plaintiff, 
and 
CD Defendant. 

Statement  of  Claim. 
[^Proceed  as  in  the  ordinary  form.^ 


The  like  against  a  Defendant  who  has  been  described  in  the  Writ  by 

a  wrong  Ifame  (J). 

Between  A.  B Plaintifiy 

and 
0.  D.  (against  whom  the  writ  of  sum- 
mons was  issued  herein  under 
the  name  of  F.  D.)  .  Defendant. 

Statement  of  Claim. 
\Proceed  as  in  the  ordinary  form,'] 


A  plaintiff  camiot  deliver  a  statement  of  olaim  during  a  stay  of  piooeed- 
ings  obtained  by  the  defendant.  (See  1  Chitty's  Pract.,  14tibL  ed.,  p.  289 ; 
**  Pleading  in  General^*  ante^  p.  19.) 

By  0.  XXVn.  r.  1,  <<If  the  plaintiff,  bein^  bound  to  deliver  a  state- 
ment of  claim,  does  not  deliver  the  same  withm  the  time  iJlowed  for  tiiat 
Suppose,  the  defendant  may,  at  the  expiration  of  that  time,  apply  to  the 
ourt  or  a  judge  to  dismiss  the  action  with  costs  for  want  of  prosecution ; 
and  on  the  hearing  of  such  application  the  Court  or  judge  may,  if  no 
statement  of  claim  shall  have  been  delivered,  order  the  action  to  be 
dismissed  accordingly,  or  mav  make  such  other  order  on  such  terms  as 
the  Court  or  judge  shall  thint  just." 

It  seems  that  a  statement  of  claim  delivered  after  time,  while  the  action 
is  still  pending,  though  irregular,  is  not  a  nullity.  (See  O'Conndl  v. 
O'Connell,  L.  E.  6  Ir.  470;  and  see  **  Time  for  delivering  D^enee"  post, 
p.  553.) 

As  to  the  time  for  delivering  an  amended  statement  of  daim,  see 
0.  XXVin.  rr.  2,  10;  y  Amendment  of  Pleadings,*'  ante,  p.  17, 

As  to  the  time  for  delivering  a  statement  of  daim  after  an  order  for 
security  for  costs  has  been  obtained  and  served,  see  O.  LXIY.  r.  6,  dted 
**  Time  for  delivering  Pleadings,'*  ante,  p.  18. 

(&)  See  **  Misnomer,'*  ante,  p.  47. 
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Form  of  an  Amended  Statement  of  Claim  (c). 

In  the  High  Court  of  Justice,  18 — .  B.  No. 

Queen's  Bench  DiTiaion. 

Writ  issued  the of ,  18 — . 


Between  A.  B Plainti£Fy 

and 
0.  D Defendant. 

Amended  Statement  of  Claim. 
[If  the  amendment  is  made  under  an  order  for  amendment,  add, 

"  Amended  pursuant  to  the  order  of ,  dated  the day 

of ,  18-."] 

rSTar^  sei  out  the  statement  of  claim  as  amended.^ 

flaoe  of  trial, .  (Signed)        L.  M. 

Delivered  the of ,  18 — .     \_Insert  the  date  of 

deUveryofthe  amended  statement  of  claim.'] 


Statement  of  Claim  by  a  Surviving  Joint  Contractee,  the  other 
having  died  before  the  Commencement  of  the  Action  (rf). 

Between  A.  B Plaintiff, 

and 
I  CD......  Defendant. 

I  Statement  of  Claim. 

[Proceed  as  in  the  ordinafn/  form,  except  that  the  cause  of  action 
on  the  contract  must  be  shown  to  have  accrued  jointly  to  the  plaintiff 
and  to  the  deceased  partner  or  joint-contracteCy  the  latter  being 
described  as  "  since  deceased,"  or,  if  the  date  of  his  death  is  knoicn, 

08  hating  "  died  on  the of ,  18 — ."    See  a  form  in  case 

of  a  surviving  partner,  "  Partners,^^  post,  p.  308.] 


The  like,  by  a  surviving  Plaintiff,  the  other  having  died  after  Writ 

issued  {d). 

Between  A.  B Plaintiff, 

and 
E.  F Defendant. 

The  writ  of  sommons  herein  was  sued  out  by  the  above- 


!c)  See  '^  Amendmmi  of  PleadingSy^*  ante,  p.  14. 
<0  See  **  Change  of  PaHies,'*  ante,  p.  30,  and  **  Number  of  ike  Parties^ 
ante,  p.  47. 


»» 
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named  A.  B.  and  also  by  0.  D.,  sinoe  deceased  [or,  if  the  date  of 

hi8  decease  is  known^  who  died  on  the of y  18 — ],  and 

the  above-named  A.  B.,  the  surviying  plamtiff,  olaims  against 
the  defendant  as  follows : — 

Statement  of  Olaim. 

1,  2y  &o.  [^Here  state  the  cause  or  causes  of  action^  which^  ifjointy 
should  be  alleged  to  have  accrued  to  the  plaintiff  and  the  said  C.  2).] 


Against  a  surviving  Joint-Contractor^  the  other  having  died  either 
before  or  after  the  Commencement  of  the  Action  (rf). 

\The  statement  of  claim  may  be  in  the  ordinary  form  throughouty 

'  mthout  any  reference  to  the  deceased*    Buty  in  general^  it  is  better 

to  state  it  according  to  thefactSy  with  a  suggestion  of  the  death  of  the 

deceased  partner  or  joint-contractor  y  which  may  be  adapted  from  that 

in  the  preceding  form."] 


Statements  of  Claim  by  or  against  PartnerSy  Sfc.y  in  the  Name  of 
their  Firm :  see  "  TartnerSy^  posty  p.  308. 


General  Form  of  Statement  of  Claim  where  one  of  several  Defen- 
dants appears  to  the  Writ  and  the  others  fail  to  appear y  and 
suffer  Judgment  by  DefauUy  and  the  Plaintiff  proceeds  with 
the  Action  agaimt  the  Defendant  who  has  appeared  {e). 

Between  A.  B Plamtiff, 

and 
a  D.,  E.  P.,  and  G.  H.  .        .  Defendants. 

The  writ  of  summons  herein  was  sued  out  against  all  the 
above-named  defendants,  and  the  defendants  0. 1),  and  E.  F. 
have  not  appeared  to  the  said  writ,  and  by  reason  thereof  judg- 
ment herein  has  been  entered  against  the  said  C.  D.  and  E.  F. 
that,  &o,  \here  set  forth  t/ie  judgmently  and  thereupon  the  plaintiff, 
as  against  the  defendant  G.  H.,  who  has  appeared  to  the  said 
writ,  daims  as  follows : — 


(d)  See  '*  Change  of  Parties,'*  ante,  p.  30 ;  and  **  Number  of  the  Parties,** 
ante,  p.  47. 

(e)  See  **Numher  of  the  Parties,**  ante,  p.  47. 
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Statement  of  Claim  against  the  Defendant  G.  H. 

[Here  state  the  claim  in  the  ordinary  form^  shoxcing  that  (lie 
cause  o/aetianj  if  joint  j  accrued  against  all  the  defendants.^ 


By  or  against  Husband  and  Wife :  see  ^^  Husband  and  Wife^^ 

post,  pp.  229—231. 


By  or  against  a  Married  Woman,  where  her  Husband  is  not  joined  : 

see  lb.,  post,  pp.  229,  230. 


By  an  Infant:  see  ^^ Infant,^^ post,  p.  234* 


By  or  against  a  Lunatic  or  Person  of  Unsound  Mind  : 
see  ^^  Lunatics/'  post,  p.  281. 


By  a  Person  Suing  on  behalf  of  a  Class  {/). 

Between  A.  B.  (soing  on  behalf  of  himself  and 

of  all  [other}  the  [copyholders 

of  the  manor  of ,  or  as  the 

case  may  be"])          .        .        .  Plaintiff, 
and 
CD Defendant. 

Statement  of  Claim. 

[The  body  of  the  statement  of  claim  must  show  that  the  other 
persons  whom  the  plaintiff  claims  to  represent  in  the  action  have  the 
wme  interest  therein  as  himself,  and  the  relief  claimed  should,  in 
general,  be  stated  to  be  claimed  on  their  behalf  as  well  as  on  his  own, 
OS,  for  instance.  The  plauitiS,  on  behalf  of  himself  and  of  all 
[oQier^  the  [copyholders  of  the  said  manor,  or,  as  the  case  may 
Se]  damiB,  &a  {stating  the  relief  claimed).^ 


(/)  See  *' Parties  to  Acttons,"  ante,  p.  24. 
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By  or  against  Executors  or  Administrators:  see  ^^ Executors  and 

Administrators^^*  postj  p.  198. 


Against  Heirs  and  Devisees :  see  ^^ Heirs  andDevisees^** post^ 

p.  217. 


By  or  against  a  Trustee  in  Bankruptcy :  see  ^*  Bankruptcy,** 

post,  pp.  122  et  seq. 


By  or  against  School  Boards :  see  "  Corporationj*  post,  p.  192, 

note  (/). 


By  a  Trustee  in  Bankruptcy  and  a  Solvent  Partner  of  the 
Bankrupt :  see  " Bankruptcy** post,  p.  124. 


By  a  Trustee  appointed  in  pursuance  of  a  Composition  or  a  Scheme 
of  Arrangement  under  the  Bankruptcy  Act :  see  lb.,  post, 
p.  127.  

By  or  against  Municipal  Corporations,  Sanitary  Authorities,  Poor 
Law  OtMrdians,  and  other  Public  Bodies  incorporated  by 
Statute  or  Charter :  seeJ^  Corporation,**  post,  p.  190. 


By  or  against  County  Councils  and  Rural  District  Councils :  see 

"  Corporation,**  post,  p.  191. 


By  or  agaimt  a  Public  Company :  see  "  Company,**  post,  p.  182. 


By  or  against  the  Public  Officer  of  a  Banking  Co-partnership,  as 
nominal  Plaintiff  or  Defendant :  see  ^^  Bankers,**  post,  p.  118. 


By  or  against  a  Foreign  Public  Company  established  under  the 
Laws  of  a  Foreign  Country :  see  "  Corporation,**  post,  p.  193. 

By  or  against  a  Foreign  Sovereign :  see  "  Corporation^*  post, 

p.  193. 
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By  or  against  an  Incorporated  Building  Society :  see  *^  Societies/^ 

postj  p.  346. 


Bff  or  against  tJie  Trustees  of  a  Friendly  Society :  see  Ib.^  post^ 

p.  348. 


By  or  against  the  Trustees  of  a  Trade  Union :  see  lb.,  post,  p.  850. 


By  or  against  other  Associations  or  their  Trustees,  Sfc. :  see  lb. 


By  an  Informer  in  a  Qui  tam  Action :  see  ^^  Penal  Statutes/^  post, 

p.  311. 


Statements  of  Claim  in  Actions  for  Recof>ery  of  Land,  where  a 
Person  not  named  as  a  Defendant  in  the  Writ  has  obtained 
leave  to  D^end:  see  ^^  Recovery  of  Land,^  post^  p.  497. 


Statement  of  Claim  in  an  Action  removed  by  Certiorari  from  a 

County  Court  {g). 

In  the  High  Court  of  Justioe,  18 — .  B.  No. . 

Queen's  Bench  Division. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

A  plaint  "was  levied  [or,  entered]  on  the of ,  18 — , 

in  the  County  Court  of ,  holden  at ,  against  the  above- 
named  defendant,  at  the  suit  of  the  above-named  plaintiff,  and 

by  a  writ  of  certiorari  duly  issued  on  the of ,  18 — , 

out  of  this  Division  of  the  High  Court  of  Justice,  the  said 
plaint  with  all  things  touching  the  same  was  sent  into  this 
Division  of  the  High  Court  of  Justice,  and  thereupon  the  said 
A.  B.  daims  against  the  said  C.  D.  as  follows : — 

Statement  of  Claim. 

[The  statement  of  claim  will  be  in  the  ordinary  formal 


(^)  See  61  &  62  Yict.  c  43,  s.  126. 
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Statements  of  Claim. 


The  likey  in  an  Action  removed  by  Certiorari  from  any  other 

Inferior  Court, 

[Heading  as  in  the  preceding  form,^ 

[^The  prefatory  suggestion  as  to  the  commencement  and  removal  of 
the  original  proceedings  may  easily  be  framed  from  the  suggestion  in 
the  preceding  form^  mutatis  mutandis^  as,  for  instance,  in  the  case  of' 
an  action  removed  by  certiorari  from  the  Mayor^s  Court,  London. 

A  plaint  was  levied  [or,  entered]  on  the of ,  18 — , 

in  the  Mayor's  Court,  London,  against  the  above-named  defen- 
dant at  the  suit  of  the  above-named  plamtiff ,  and  by  a  writ  of 
certiorari,  &c.  [proceed  as  in  the  preceding  form],  or,  in  the  case  of 
an  action  removed  by  certiorari  from  the  Court  of  Passage  at 
Liverpool. 

The  above-named  C.  D.  was  summoned  to  answer  the  above- 
named  A.  B.  in  the  Court  of  Passage  of  the  city  of  Liverpool 
by  virtue  of  a  writ  of  summons  issued  out  of  that  Court  on  the 

of ,  18 — ,  and  by  a  writ  of  certiorari,  &o.  [continue  as 

in  the  last  preceding  form"]. 
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CHAPTER  IV. 

Special  Indorsements. 

General  Form  of  a  Statement  of  Claim  ^ecially  Indorsed  on  the 
Writ  of  Summons  under  0.  ///.  r.  6,  in  an  Action  for  a  Debt 
or  Liquidated  Demand  (a). 

(See  R.  S.  (7.,  1883,  App.  A.,  Part  /.,  No.  2,  and  the  Forms 

given  in  App.  C,  Sect  IV.) 

Statement  of  Claim. 

The  plaintiff's  claim  is,  &c.  [here  state  the  ground  of  claim  in  a 
summary  form^  and  so  as  to  show  that  the  claim  is  for  a  debt  or 
liquidated  demand  in  money y  within  the  terms  of  0.  Ill,  r,  6]. 

Particulars : — 

[Sere  give  particulars  of  the  elaimy  unless  the  particulars  are 
sufficiently  shown  by  the  statement  of  the  cause  of  action.  Dates 
and  items  must  be  given  if  necessary.  If  the  particulars  exceed 
three  folioSy  that  fact  must  be  stated,  and  reference  must  be  made  to 
full  particulars  already  delivered,  or  to  be  delivered  with  the  sfate^ 
ment  of  claim  :  see  the  next  form.  ^ 

Place  of  trial  [see  the  form  at  p.  42]. 

(Signed)        G.  H. 

[See  the  form  at  p.  42.] 

[It  is  not  necessary  to  insert  the  date  of  the  service  or  to  state  the 
fact  of  delivery :  see  note  (a),  infra,  p.  79.] 


(o)  Special  indorsement  of  statement  of  claim  on  the  turit.'] — By  0.  m. 
r.  6,  **  In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant,  with  or  without 
interest,  arising  f  A.)  upon  a  contract,  express  or  implied  (as,  for  instance, 
on  a  bill  of  exdiange,  promissory  note,  or  cheque,  or  other  simple  con- 
tract debt) ;  or  (B.)  on  a  bond  or  contract  imder  seal  for  payment  of  a 
hquidated  amount  of  money ;  or  (C.)  on  a  statute  where  the  sum  sought 
to  be  recoTered  is  a  fixed  sum  of  money  or  in  the  nature  of  a  debt  other 
than  a  penalty ;  or  (D.^  on  a  guaranty,  whether  under  seal  or  not,  where 
the  claim  agamst  the  principal  is  in  respect  of  a  debt  or  liquidated  demand 
only ;  or  (B.)  on  a  trust ;  or  (F.)  in  actions  for  the  recovery  of  land,  with 
or  without  a  claim  for  rent  or  mesne  profits,  by  a  landlord  against  a 
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tenant  whose  term  lias  expired  or  has  been  duly  determined  by  notice  to 
quit,  or  ag^ainst  persons  claiming  under  such  tenant ;  the  writ  of  summons 
may,  at  the  option  of  the  plaintiff,  be  specially  indorsed  with  a  statement 
of  his  claim,  or  of  the  remedy  or  relief  to  which  he  claimB  to  be  entitled. 
Such  special  indorsement  shall  be  to  the  effect  of  such  of  the  Forms  in 
Appendix  0.,  Sect.  IV.,  as  shall  be  applicable  to  the  case." 

U  the  defendant  does  not  appear  to  a  writ  which  is  indorsed  for  a 
liquidated  demand,  whether  specially  or  otherwise,  the  plaintiff  may 
enter  final  judgment  for  any  sum  not  exceeding  the  sum  indorsed, 
together  with  interest  at  the  rate  specified  (if  any),  or,  if  no  rate  be 
specified,  at  the  rate  of  five  per  cent,  per  annum  to  the  date  of  the 
judgment,  and  costs.    (0.  XELI.  r.  3.) 

Where  no  appearance  is  entered  in  an  action  for  the  recovery  of  land, 
the  plaintiff  may  enter  judgment  for  possession.     (O.  XIII.  r.  8.) 

By  0.  XTV".  r,  1,  "  (a)  Where  the  defendant  appears  to  a  writ  of 
summons  speciaU^r  indorsed  under  O.  III.  r.  6,  the  plaintiff  ma^,  on 
affidavit  made  by  himself,  or  by  any  other  person  who  can  swear  positively 
to  the  facts,  verifying  the  cause  of  action,  and  the  amount  claimed  (it 
any),  and  stating  that  in  his  beHef  there  is  no  defence  to  the  action,  apply 
to  a  judge  for  liberty  to  enter  final  judgment  for  the  amount  so  indorsed, 
together  with  interest,  if  any,  or  for  recovery  of  the  land  (with  or  without 
rent  or  mesne  profits),  as  the  case  may  be,  and  costs.  The  judge  may 
thereupon,  unless  the  defendant  by  affidavit,  by  his  own  vivd  voce 
evidence  or  otherwise,  shall  satisfy  him  that  he  has  a  good  defence  to  the 
action  on  the  merits,  or  disclose  such  facts  as  may  be  deemed  sufficient  to 
entitle  him  to  defend,  make  an  order  empowering  the  plaintiff  to  enter 
judgment  accordingly. 

**  (b)  If  on  the  hearing  of  any  application  under  this  rule  it  shall 
appear  that  any  claim  which  could  not  have  been  specially  indorsed 
under  0.  III.  r.  6,  has  been  included  in  the  indorsement  on  the  writ,  the 
judge  may,  if  he  shall  think  fit,  forthwith  amend  the  indorsement  by 
strixing  out  such  claim,  or  may  deal  with  the  claim  specially  indorsed  as 
if  no  other  claim  hcui  been  included  in  the  indorsement,  and  allow  the 
action  to  proceed  as  respects  the  residue  of  the  claim.*' 

The  prmcipal  object  of  indorsing  a  writ  specially  with  a  statement  of 
claim  under  0.  III.  r.  6,  above  cited,  is  to  enable  the  plaintiff  to  apply 
for  judgment  under  this  provision.  The  application  may  be  made  even 
after  delivery  of  a  defence,  but  where  the  application  has  been  delayed, 
it  lies  upon  the  plaintiff  to  justify  the  delay.  {McLardy  v.  SlcUeum^  24 
a  B.  D.  604 ;  69  L.  J.  Q.  B.  154.) 

The  claim  thus  specially  indorsed  npon  the  writ  is  deemed  to  be  the 
statement  of  claim  in  the  action  (0,  XX.  r.  1  (a),  cited  ante,  p.  44V  and 
no  further  statement  of  claim  can  oe  required  by  the  defendant,  ana  none 
can  be  delivered  by  the  plaintiff  without  leave  {G.  v.  H,,  W.  N.  1883, 
p.  233),  unless  by  way  of  an  amendment  under  0.  XXVIII.  r.  2,  cited 
anUy  p.  14  (see  Rob&rU  v.  Plant,  (1896)  1  Q.  B.  597  ;  64  L.  J.  Q.  B.  347). 

The  service  of  the  writ  thus  indorsed  operates  both  as  service  of  tiie 
writ  and  as  delivery  of  the  statement  of  claim  indorsed  lihereon.  ( Vecd^ 
V.  Automatic  Boiler  Co.y  18  Q.  B.  D.  631 ;  Anlaby  v.  PrcetorttiSf  20 
Q.  B.  D.  764 ;  57  L.  J.  Q.  B.  287.)  It  may  be  served  at  any  hour  of  the 
day,  like  an  ordinary  writ  of  summons,  as  also  during  the  Long  Vacation, 
as  0.  LXrV.  rr.  4,  11  (cited  ante,  pp.  18,  17),  has  no  application  to  writs 
thus  specially  indorsed  {Murray  v.  Stephenson^  19  Q.  B.  D.  60). 

The  statement  of  claim  thus  indorsed  must  be  to  the  effect  of  such  (if 
any)  of  the  forms  given  in  App.  C,  Sect.  IV.,  as  is  applicable  to  the  case 
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(see  O.  m.  r.  6,  above  cited),  and  if  none  of  those  forms  is  applicable, 
must  be  expressed  in  a  form  of  the  like  character,  as  near  as  may  be  (see 
O.  III.  r.  6,  and  0.  XIX.  r.  5,  cited  ante,  p.  7),  but  it  should  not   be 

marked  with  the  memorandum,  **  Delivered  the of ,  18 — ,'*  as 

that  requirement  of  O.  XIX.  r.  11,  does  not  apply  to  it  (see  H.  S.  C.  1883, 
App.  A.,  Part  L,  No.  2;  Veale  v.  Automatic  Boiler  Co.,  18  Q.  B.  D.  631). 
It  should  name  the  place  of  trial  if  other  than  Middlesex,  and  should  be 
signed  in*  the  ordinary  manner.  (0.  II.  r.  3 ;  0.  XIX.  r.  4 ;  0.  XXXVL 
r.  1.) 

In  order  to  constitute  a  sufficient  special  indorsement  under  0.  lU. 
r.'  6,  above  cited,  the  claim  must  be  stated  with  sufficient  particulars  to 
bring  to  the  notice  of  the  defendant  what  the  claim  is,  so  that  he  may  be 
able  to  decide  how  far  to  admit  or  resist  the  demand.  {Bickers  v.  Speight, 
22  Q.  B.  D.  7 ;  68  L.  J.  Q.  B.  42 ;  see  Walker  v.  flicks,  3  Q.  B.  D.  8 ;  47 
L.  J.  a  B.  27 ;  Smith  v.  WiUon,  5  0.  P.  D.  25 ;  49  L.  J.  0.  P.  96 ;  Aeton 
V.  Hurwitz,  41  L.  T.  521.) 

A  specially  indorsed  statement  of  claim,  containing  such  particulars 
as  would  have  constituted  a  sufficient  special  indorsement  under  the' 
C.  L.  P.  Act,  1852,  s.  25  fnow  repealed),  will  in  general  be  sufficient 
under  the  present  rules.  (!Bickera  v.  Speight,  22  Q.  B.  D.  7;  58  L.  J. 
Q.  B.  42 ;  and  see  the  cases  last  cited,  and  Orant  v.  Easton,  13  Q.  B.  D. 
302;  63  L.  J.  Q.  B.  68.) 

If  the  indorsed  statement  of  claim  does  not  state  sufficient  particulars 
of  the  demand,  the  defendant  may  apply  to  have  it  amended  or  supple- 
mented by  further  particulars. 

If  the  particulars  of  the  df^bt  sued  for  exceed  three  folios,  the  indorsed 
statement  of  claim  may  refer  to  an  account  already  delivered.  (See 
O.  XIX.  r.  6;  E.  S.  C.  1883,  App.  C,  Sect,  IV.,  No.  1 ;  Aaion  v.  Hurwitz, 
41L.  T.  521.) 

If  the  indorsed  statement  of  claim  is  insufficient  in  point  of  law,  that, 
in  the  absence  of  amendment,  would  be  a  sufficient  answer  to  an  appKca- 
tion  for  leave  to  enter  judgment  under  0.  XTV.  r.  1. 

The  mode  of  objecting  to  a  special  indorsement  on  the  ground  that  it  is 
insufficient  in  law  should  vary  according  to  the  nature  of  uie  insufficiency. 
It  would  seem  that  where  the  objection  is  a  matter  of  substance  which 
deserves  to  be  seriously  argued,  it  would  be  proper  to  plecul  the  objection 
in  the  defence  as  an  objection  in  point  of  law  under  0.  XXV.  r.  4  (cited 
Tpod,  p.  601).  It  was  held  under  the  repealed  rules  that  an  objection  on 
the  ground  that  a  special  indorsement  was  bcul  in  law  could  not  properly 
be  taken  by  demurrer  (Faifcu*  v.  Charlton,  10  Q.  B.  D.  516;  62  L.  J. 
Q.  B.  710;  though  see  Robertson  v.  Howard,  3  0.  P.  D.  280;  49  L.  J. 
0.  P.  480) ;  but  under  the  present  rules  a  special  indorsement  is  deemed 
to  be  a  statement  of  claim  (0.  III.  r.  6;  0.  XX.  r.  1  (a);  Veale  v. 
Automatic  Boiler  Co.,  supra;  Anlaby  v.  Frcetorius,  supra),  and  the  pro- 
vimons  of  the  present  rules  vrith  respect  to  objections  in  point  of  law  (see 
0.  XXV.  rr.  2,  3,  cited  post,  pp.  598,  599),  are  different  ^om  those  of  the 
repealed  rules  wit^  respect  to  demurrers. 

Where  the  insufficiency  of  a  special  indorsement  in  point  of  law  arises 
from  mere  inaccuracy  of  statement,  or  want  of  care  in  preparing  the 
indorsement,  the  proper  course  would  seem  to  be  to  apply  by  summons  to 
have  the  indorsement  struck  out  or  amended  as  embarrassing.    (See  ante, 

A  foreign  or  colonial  judgment,  which  in  the  Courts  of  the  country 
pronouncing  it  is  treated  as  conclusively  establishing  the  existence  of  a 
debt  so  as  to  make  it  resjudicaia  between  the  parties,  may  be  the  subject 
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of  a  special  indorsement  under  0.  lU.  r.  6.  {Orant  y.  Eaeton,  13  Q.  B. 
D.  302;  53  L.  J.  Q.  B.  68;  Nouvion  v.  Freeman,  15  Anp.  Cas.  1.)  A 
claim  for  arrears  of  alimony  pendente  lite  cannot  be  so  indorsed.  {Bailey 
V.  Baileif,  13  a  B.  D.  855 ;  60  L.  T.  722.) 

A  claim  against  a  married  woman  in  respect  of  a  debt  contracted  by 
her  before  or  during  her  marriage,  and  payable  out  of  her  separate  pro- 
perty, may  be  specially  indorsed  under  0.  III.  r.  6.  {Scott  t.  MorUy^  20 
Q.  B.  D.  120;  57  L.  J.  Q.  B.  43 ;  Downe  v.  Fletcher^  21  Q.  B.  D.  11 ; 
Ax/ord  V.  Beid,  22  Q.  B.  D.  548;  58  L.  J.  Q.  B.  230;  *' Husband  and 
Wife,"  post,  p.  219.) 

A  sohcitor  s  bill  of  costs  may  be  the  subject  of  a  special  indorsement, 
although  there  has  been  no  taxation  and  the  client  is  entitled  to  a  taxation, 
but  in  such  cases  if  the  plaintiff  applies  for  leave  to  sign  iudgment  under 
0.  XIY.,  the  order  is  made  in  a  special  form  preserving  tne  client's  right 
to  a  taxation.  (See  Smith  v.  Edwardes,  22  Q.  B.  D.  10 ;  58  L.  J.  Q.  B. 
227 ;  Lumleyy.  Brooks,  41  Ch.  D.  323  ;  58  L.  J.  Ch.  494.) 

The  provision  in  0.  m.  r.  6,  with  respect  to  special  indorsements  in 
actions  by  landlords  against  tenants  for  the  recovery  of  land,  only  applies 
to  simple  cases  between  landlord  and  tenant  where  it  is  unnecessary  to 
prove  any  devolution  of  title  on  the  part  of  the  plaintiff,  as,  for  instance, 
where  the  plaintiff  claims  to  enter  under  the  terms  of  a  lease  or  agreement 
granted  by  himself,  or  whore  the  defendant  has  attorned  to  the  plaintiff 
by  payment  of  rent,  or  is  otherwise  estopped  from  denying  the  pLEdntiff*s 
title.     {Casey  v.  Helly&r,  17  Q.  B.  D.  97,  99 ;  55  L.  J.  Q.  JB.  207.) 

A  clajm  to  recover  land  from  a  tenant  on  determination  of  the  term  by 
forfeiture,  is  not  the  subject  of  a  special  indorsement  on  the  writ.  {Bums 
V.  Walford,  W.  N.  1884,  p.  31  ;  Mansergh  v.  Bimell,  ib,  p.  34 ;  Ardeti  v. 
Boyce,  (1894)  1  Q.  B.  796;  63  L.  J.  Q.  B.  338.) 

A  mortgagor  who,  by  the  mortgage  deed,  attorns  tenant  to  the  mort- 
gagee at  a  rent  for  the  purpose  of  securing  punctual  payment  of  the 
mterest,  and  gives  to  the  mortgagee  a  power  to  enter  upon  the  mortgaged 
premises  at  any  time,  or  at  any  time  after  a  certain  date,  and  without 
^ving  any  notice  to  quit,  is  a  tenant  to  the  mortgagee  within  the  mean- 
ing of  0.  III.  r.  6,  above  cited,  and  the  mortgagee  may  proceed 
against  him  to  recover  possession  of  the  premises  under  O.  XIV.  (Kemp 
T.  Lester,  (1896)  2  Q.  B.  162;  65  L.  J.  Q.  B.  532;  and  see  Daubuz 
V.  Lavington,  13  Q.  B.  D.  347 ;  53  L.  J.  Q.  B,  283 ;  Hall  v.  Comfort,  18 
Q.  B.  D.  11 ;  56  L.  J.  Q.  B.  185;  though,  on  certain  other  points  not 
material  for  the  present  purpose,  those  cases  have  been  ovemiled :  see 
In  re  WiUis,  21  Q.  B.  D.  384 ;  57  L.  J.  Q.  B.  634 ;  In  re  BurdeU,  20 
Q.  B.  D.  310;  In  re  Yates,  38  Ch.  D.  112.) 

A  claim  for  principal  and  interest  due  on  a  mortgage  may  be  specially 
indorsed,  and  uie  fact  of  the  appointment  of  a  receiver  does  not  m  itself 
render  the  procedure  under  0.  XIY.  inapplicable,  but  where  there  are 
accounts  to  be  inquired  into  or  taken,  an  application  under  that  Order 
will,  in  general,  be  unsuccessful.  {Lynde  v.  Waithman,  (1895)  2  Q.  B. 
180.) 

Interest  cannot  be  made  the  subject  of  special  indorsement,  unless  it  is 
shown  to  be  due  under  a  contract,  express  or  implied,  or  imder  a  statute. 
{Rodway  v.  Lucas,  10  Ex.  667  ;  24  L,  J.  Ex.  155  ;  Wilks  v.  Wood,  (1892) 
1  Q.  B.  684 ;  61  L.  J.  Q.  B.  516 ;  Gold  Ores  Co.  v.  Farr,  (1892)  2  Q.  B. 
14;  61  L.  J.  Q.  B.  522.) 

Claims  whidi,  by  s.  57  of  the  Bills  of  Exchange  Act,  1882,  are  to  be 
deemed  to  be  liquidated  damages,  may  be  specially  indorsed  upon  the 
writ  {Lawrence  v.  WiUcocks,  (1892)  1  Q.  B.  696 ;  61  L.  J.  Q,  B.  519 ;  Dando 
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The  KkCj  stating  that  the  Particulars  exceed  three  Folios^  and 
referring  to  Particulars  delivered  at  the  Time  of  or  before  the 
Service  of  the  Writ  (6). 

[Heading  as  in  the  preceding  fomL'\ 

The  plaintiff's  claim  is,  &o.  [here  state  the  nature  of  the  plain- 
tiff's  elaimy  as  in  the  preceding  formy  and  proceed  as  follows  ;] 

PartioulEtra  of  the  said  debt  [o^*,  olaun],  which  exceed  three 
f oliosy  are  delivered  herewith  [or^  wore  delivered  to  the  defendant 
on  the of ,  18 — ]. 


The  UkCj  where  there  are  several  distinct  Causes  of  Action  for 
different  Debts  or  Liquidated  DemandSj  ^c,  noithin  the  terms 
of  0.  III.  r.  6. 

Statement  of  Claim. 

The  ^aintifi  claims  £ ,  as  follows : — 

(1.)  Tor  [Here  state  the  first  or  principal  clatm^  subjoining 
particulars  of  it  where  necessary :  see  the  preceding  form"]. 

(2.)  For  [Here  state  the  second  claim^  subjoining  particulars  of 
it  where  necessary']. 

[Conclude  as  in  the  preceding  forms."] 


For  a  Form  of  Claim  for  Ooods  sold  and  delivered^  given  tn 
App.  C,  Sect.  IV.y  No.  1,  see  **  Sale  of  Ooods,"  post, 
p.  314. 


T.  Boden,  (1893)  1  Q.  B.  318 ;  62  L.  J.  Q.  B.  339) ;  and  in  an  action  npon 
B  bill  or  note,  me  writ  may  be  specially  indorsed  with  a  claim  for  interest 
from  the  date  of  the  writ  '*  till  payment  or  judgment"  {London  Bank  v. 
Clancarty,  (1892)  1  Q.  B.  689 ;  61  L,  J.  Q.  B.  225).  See  further,  ''BHU 
of  Exchange,''  post,  pp.  131,  132. 

A  claim  for  the  penalty  of  a  bond,  with  a  special  condition  on  which 
breaches  have  to  be  assigned  under  8  &  9  Will.  IH.  c.  11,  cannot  be 
specially  indorsed  under  0.  m.  r.  6.  {Tuther  v.  Caralampi,  21  Q.  B.  D. 
414 ;  see  **  Bonds"  post,  p.  160.)  But  an  indorsed  statement  of  claim  for 
the  penalty  only  of  a  common  money  bond  within  4  &  5  Anne,  c.  16,  s.  12, 
nmy  be  a  good  special  indorsement,  and  judgment  ma3r  be  given  under 
0.  XIY.  for  the  amount  really  due  under  the  condition  of  the  bond. 
{Oerrard  v.  Clowes,  (1892)  2  Q.  B.  11 ;  61  L.  J.  Q.  B.  487.) 

The  special  indorsement  may  give  credit  for  any  payment  on  account 
(see  App.  C,  Sect.  TV.,  Nos.  1,  8),  or  for  an  admitted  set-off  (see  Bickers 
T.  Sp^Ja,  22  Q.  B.  D.  7  ;  68  L.  J.  a  B.  42.) 

W  See  ''Particulars,''  anU,  p.  37. 

B.L.  G 
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For  a  Form  of  Claim  for  Money  received  for  the  Use  of  the  Plaintiffs 
given  in  App.  C.,  Sect.  IV.y  No,  2,  see  ^^ Money  Eeceivedy" 
posty  p.  296. 


For  a  Form  of  Claim  by  Payee  against  Maker  of  a  Promissory 
Note,  given  in  App.  C,  Sect.  IV. ^  No.  3,  see  *^  Bills  of 
JExchangCy"  post,  p.  156. 


For  a  Form  of  Claim  by  Indof^see  against  Acceptor  of  a  Bill  of 
Exchange,  given  in  App.  (7.,  Sect.  IV. ^  No.  4,  see  *^ Bills  of 
Exchange,**  post,  p,  135. 


For  a  Form  of  Claim  by  Indorsee  against  Acceptor  and  Drawer 
severally,  giveft  in  App.  C,  Sect.  IV.y  No.  6,  see  "  Bills  of 
Exchange,**  post,  p.  138. 


For  a  Form  of  Claim  by  Payee  against  Drawer  excusing  Notice 
of  Dishonour,  given  in  App.  C.,  Sect.  IV.,  No.  6,  sec  "  Bills 
of  Exchange^*  post,  p.  141. 


For  a  Form  of  Claim  for  a  Debt  due  wider  a  Covenant  in  a  Deed, 
given  in  App.  C,  Sect.  IV.,  No.  8,  see  ^^ Agreements,**  post, 
p.  98. 


For  a  Form  of  Claim  against  a  Shareholder  in  a  Company  for 
Money  due  to  the  Company  on  Allotment  and  for  Calls, 
given  in  App.  C,  Sect.  IV.,  No.  9,  see  "  Company,**  post, 
p.  183. 


For  Forms  of  Claims  on  a  Guarantee,  given  in  App.  C,  Sect.  /F., 

see  "  Guarantees,**  post,  pp.  214,  215. 
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Ihr  a  Ibmi  of  Claim  on  a  Chmrantee  against  a  Surety^  and  also 
against  the  Principal  DebtoTy  given  in  App,  (7.,  Sect.  IV.j 
see  "  OuaranteeSf^*  post^  p.  216. 


Rr  a  Form  of  Claim  on  a  Money  Bond,  given  in  App.  C.^  Sect.  IV.^ 

No.  7,  see  **  Bonds,'*  post^  p,  163. 


Ibr  a  Form  of  Claim  by  Landlord  against  his  Tenant  for  Recovery 
of  Land  and  for  Mesne  Profits,  given  in  App.  C,  Sect.  VIL, 
No,  1,  see  ^'Landlord  and  Tenant,*'  post,  p.  273. 


Jbr  Ibrms  of  Claims  for  Principal  and  Interest,  given  in  App.  C, 
Sect.  IV.,  Nos.  3,  4,  5,  7,  8,  see  ^^ Bills  of  Exchange,**  post, 
pp.  166,  135,  138;  ''Bonds,**  post,  p.  163;  ''Agreements,** 
post,  p.  98. 


o'i 
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CHAPTER  V. 

^'  Statements  op  Claim  in  Actions  on  Contracts, 


AOOOTJNT  (a). 


(a^  The  old  action  of  aocoimt  lay  at  common  law  against  a  bailiff  or 
receiver,  or  against  a  merchant  at  the  suit  of  a  merchant,  for  not  render- 
ing a  reasonable  account  of  profits.  (Bacon's  Abr.  Account;  Co.  Litt. 
172  a ;  Fitz.  Nat  Brev.  Q,  117,  7th  ed.,  p.  266.)  This  action  did  not  lie 
by  the  common  law  against  a  joint- tenant  or  tenant  in  common  of  realty 
at  the  suit  of  his  co-tenant,  unless  he  had  been  expressly  appointed  bailiii 
of  the  latter's  share  {lb.;  Wheeler  v.  Home,  Willes,  208),  but  by  4  &  5 
Anne,  c.  3  (c.  16,  Run.),  s.  27,  an  action  of  account  may  be  brought  by 
one  joint-tenant  or  tenant  in  common  against  the  other,  as  bailifP,  **  for 
receiving  more  than  comes  to  his  just  share  or  proportion  "  (see  Henderson 
V.  Eaaon,  17  Q.  B.  701 ;  Jacobs  v.  Seward,  L.  E.  5  H.  L.  464,  475  ;  41 
L.  J.  0.  P.  221).     That  statute  applies  both  to  land  and  to  ^oods.     (lb,) 

As  to  the  jurisdiction  of  the  former  Court  of  Chancery  with  respect  to 
accounts  between  joint- tenants  or  tenants  in  common,  see  Daniell's  Ch. 
Pract.,  6th  ed.,  p.  605. 

By  s.  34  of  the  Judicature  Act,  1873,  actions  for  "  the  taking  of  part- 
nership or  other  accounts  "  axe  assigned  to  the  Chancery  Division  of  the 
High  Court  of  Justice.  Therefore,  where  the  taking  of  an  account, 
especially  if  it  be  of  a  complicated  character,  is  a  principal  part  of  the 
relief  sought,  the  action  should  usually  be  brought  in  that  Division ;  and 
if  an  action  for  such  account  is  brought  in  the  Queen's  Bench  Division, 
it  may  be  transferred  to  the  Chanceiy  Division,  under  0.  XLIX.  {Leslie 
V.  Clifford y  50  L.  T.  691.)  The  Queen's  Bench  Division  has  power, 
however,  to  order  an  account  to  bo  taken  (ss.  16,  24,  36,  0.  X V.  r.  1 ; 
Charles  v.  Shepherd,  (1892)  2  Q.  B.  622^,  and  may  properly  exercise  this 
power  where  the  account  is  one  of  a  simple  character  {Y(/rk  v.  Slower s, 
W.  N.  (1883)  p.  174),  particularly  where  it  is  merely  part  of  the  relief 
claimed  in  an  action  which  is  otherwise  rightly  brought  in  the  Queeu*8 
Bench  Division. 

As  to  indorsing  the  writ  with  a  claim  for  an  account,  see  0.  III.  r.  8 ; 
and  as  to  applications  for  an  order  for  the  taking  of  an  account,  see 
0.  XV.,  0.  XXXni.  rr.  2—9. 

For  a  form  of  statement  of  claim  in  an  action  against  an  agent  for  an 
account,  see  E.  S.  C.  1883,  App.  C.  Sect.  11.  No.  4  ;  Charles  v.  Shepherd^ 
supra. 

See  a  form  of  statement  of  claim  against  an  agent  for  not  accounting, 
*'  Agent''  post,  p.  90. 

As  to  claims  for  an  account  in  actions  for  infringement  of  patents,  or 
of  trade  marks,  see  **  Patents,'*  post,  p.  490 ;  **  Trade  Marks"  post,  p,  619. 
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Accounts  Stated  {a) . 

Statement  of  Claim  on  Accounts  Stated  (b). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  juaintiffy  for  money  found  to  be  due  from  the  defendant 
to  the  plaintLS  on  aooounts  stated  between  them. 

Parhonlars: — 
[1890,  May  — .  Amount  [or,  Balanoe]  due  to  plain- 
tiff verbally  admitted  on  this  date  by  defendant 
[or,  admitted  by  letters  of  the  defendant  dated, 
&c.,  or  as  the  case  may  6^.]        .         .         .         ,    £ , 


(a)  If  the  claim  is  upon  acoounts  stated,  or  upon  accounts  stated 
together  with  other  liquidated  claims  within  0.  III.  r.  6,  the  state- 
ment of  claim  may  be  indorsed  on  the  writ.  (See  ^^  Special  Indorsementa,** 
ante,  p.  77.) 

(6)  An  account  stated  is  an  admission  of  a  sum  of  money  being  due 
from  the  defendant  to  the  plaintiff.  It  affords  a  distinct  cause  of  action, 
and  may  be  so  stated  in  the  statement  of  claim.  {Irving  y,  Veitch,  3  M.  & 
W.  90,  106  ;  Grundy  v,  Towmend,  36  W.  E.  531.) 

By  O.  XX.  r.  8,  *'  In  every  case  in  which  the  cause  of  action  is  a  stated 
or  settled  account,  the  same  shall  be  alleged  with  particulars,  but  in  every 
case  in  which  a  statement  of  account  is  relied  on  by  way  of  evidence  or 
admission  of  any  other  cause  of  action  which  is  pleaded,  the  same  shall 
not  be  alleged  in  the  pleadings." 

Where  there  has  been  no  express  agreement  as  to  the  amount  due,  but 
the  statement  of  account  relied  on  as  the  foundation  for  the  claim  is  to  be 
implied  from  letters,  conversations,  or  circumstances,  probably  the 
correct  mode  of  pleading  is  to  alleee  the  stating  of  the  account  as  a  fact, 
and  to  give  particulars  mdicating  now  the  im^cation  arises,  and  to  refer 
gsneraUy  to  such  letters,  conversations,  or  circumstances,  so  as  to  inform 
the  opposite  party  of  the  precise  case  he  has  to  meet.  (See  O.  XIX.  rr.  24 
and  6 ;  Bickers  v.  Speight,  22  a  B.  D.  7 ;  68  L.  J.  Q.  B.  42.)  When  the 
aooDunt  stated,  or  admission  of  liability  has  been  reduced  to  writing,  it  is 
correct  to  state  that  fact,  the  drawing  up  or  giving  of  the  writing  being, 
it  is  conceived,  in  general  a  material  fact  proper  to  be  pleaded.  (Seia 
^^  Pleading  in  General,^*  ante,  p.  8.)  It  sometimes  happens  that  claims 
for  money  due  upon  accounts  stated  are  joined  with  claims  upon  the 
original  debt,  or  debts,  in  respect  of  whicn  such  accounts  were  stated. 
Where  this  is  the  case  it  is  usual  to  insert  the  claims  upon  accounts  stated 
after  those  upon  the  original  debt  or  debts. 

The  claim  upon  an  account  stated  lies  where  there  is  an  absolute 
acknowledgment  or  admission  made  by  the  defendant  to  the  plaintiff  of  a 
debt  due  from  him  to  the  plaintiff  and  payable  at  the  time  of  action 
brought.  {Wayman  v.  HiUiard,  7  Bing.  101 ;  Knowles  v.  Michel,  13  East, 
249 ;  Highmore  v.  Primrose,  5  M.  &  S.  65 ;  Porter  v.  Cooper,  1  G.  M.  &  E. 
387 ;  Wray  v.  Milestone,  5  M.  &  W.  21,  24 ;  Buck  v.  Hurst,  L.  E.  1  0.  P. 
297.) 

Where  the  acknowledgment  or  admission  applies  only  to  part  of  a  larger 
debt  claimed,  it  may  be  a  good  statement  of  account  as  to  such  part. 
(fihisman  v.  Count,  2  M.  &  G.  307 ;  Grundy  v.  Townsend,  36  W.  R.  531.) 
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An  account  stated  alone  does  not  extinguish  or  supersede  or  alter  tlie 

SreviouB  debts  resjwcting  wHch  it  was  stated.  {Fidgctt  t.  Penny,  1  C.  M.  & 
.  108 ;  Hmith  v.  Page,  15  M.  &  W.  eS3 ;  Perry  v.  Attwood,  6  E,  &  B.  691 : 
2G  L.  J.  Q.  ~B.  408],  but  an  account  stated  ret^ectin^  debts  on  both  sides 
may  by  agreement  betwecm  the  partioe  offoot  an  extinction  of  tho  cross 
demands,  and  so  operate  oa  pajTuent  pro  tanta  [Athby  t.  Jamet,  II  M.  & 
"W.  842 ;  CaUander  v.  Howard,  10  C.  B.  290),  And  -whore  upon  an  account 
containing  croae  demands  a  balance  is  etruck  and  agreed  upon,  the  di$' 
chareo  of  the  other  itcEma  ia  a  auffident  consideration  to  support  the  debt 
for  the  balance,  though  the  account  might  have  contsined  clitime  for 
which  an  action  would  not  lie.  (iai/rad' t.  ri'cWf«,4B.  &S.497;  33  L.  J. 
Q.  B.  43.) 

An  account  stated  alone  is  not  eonclnsiYO  between  the  parties,  but  tho 
debts  respecting  which  it  was  statod  may  bo  examined.  Thus,  the  defen- 
dant maT  fihow  that  the  account  was  statod  by  mistiike  (see  Trueman  v.  . 
Burit,  l"T.  E.  40,  42 ;  Thomai  v.  IJawket,  9  M.  &  W.  140 ;  Pa-ry  y.  All- 
Kood,  siipra);  that  the  accoant  was  atatod  respecting  a  debt  not  then  due. 
as  an  I  u  TI  given  as  security  for  a  prospective  debt  {Lfmere  t.  EIUoU.  6 
H.  &  N.  650 ;  30  L.  J.  Ex.  3,jO) ;  that  the  account  was  stated  respecting 
debts  void  for  -want  of  considomtion,  or  upon  a  conaideration  which  bus 
failed  (J'cirois  T.  i^iVifr.  10.  B.  178;  Crough  v.  J^Viirfm,  7  Ex.  48 ;  WUn» 
T.  Wiuoti,  14  C.  B.  616);  that  tho  debts  were  upon  an  illegal  consideraticin 
or  for  an  illegal  pnipoae  [Rose  t.  Savory,  2  Bing.  N.  C.  14o);  that  tho 
debt  was  for  an  attorney's  coets,  which  could  not  be  recoTered  for  want  ef 
a  biU  delivered  (Seadding  v.  Eviee.  9  Q.  B.  808) ;  that  the  debt  was  fi>r 
the  advocacy  of  a  barrister  (Ktniifdy  y.  Brmm,  1 3  C.  B.  N.  8.  677 ;  32  L.  J. 
C.  P.  137).  But  it  is  no  defence  that  the  accoimt  was  stated  reapecting  n 
debt  due  for  an  executed  conaideration  under  acontractwithin  the  Statute 
of  Frauda,  of  which  there  was  nomomorandum  iin  writing  (.Si;c7jot.  &■"«', 
4  Bing.  439 ;  Kpmvles  v.  Michel,  13  East,  249 ;  Codcing  v.  Ward,  1  C.  B. 
868) :  aliier,  if  fie  consideration  was  within  the  statute,  and  still  oiecu- 
toiT  {Lord  Falmouth  v.  Tkmnas,  1  C.  &  M.  89). 

The  acknowledgment  may  ho  proved  by  writing,  as  by  a  bill  of  ex- 
change or  promissory  note  (H7i«i(/fy  v.  Williams,  1  M.  &  W.  533),  if 
Sroperly  atamped  ('Jrmi  v.  Danin,  4  B.  &  C.  233;  Jonn  v.  Ryder,  i 
L  &  W.  32;  Aehling  v.  Boon,  (1891)  1  Oh.  568  ;  60  L.  J.  Ch.  306), 
which  is  evidence  of  an  account  atatod  between  immediate  parties  to  the 
instrument,  but  not  between  remote  parties  (JJurniesffr  y.  Hogarth,  11 
M.  &  W.  97) ;  or  by  an  I  0  U,  whicji  is  etidenco  of  an  account  etat«d 
with  the  person  to  whom  it  ia  addressed  [Jaruhs  v.  Fisher,  1  C.  E.  178  ; 
WiUonv.  Wihon,  14  C.  B.  616;  Buck  v.  ffursi,  L.  K.  1  C.  P.  297);  and 
if  it  hears  no  addresa,  then  with  the  holder,  in  tho  absiTice  of  evidence  to 
the  contrary  {CuTlia  v.  Rhkards,  1  M.  &  G.  40 ;  Fesfnmayrr  v.  Adcoch,  IB 
M.  &  W.  449) ;  or  the  acknowledgment  may  be  by  oral  atatement 
INeV'hall  V.  Holt,  fi  M.  &  W.  6G2).  An  account  stated  reapeoting  a  debt 
which  has  not  accrued  within  sax  years  of  nctiou  brought,  must  lio  in 
writing,  by  reason  of  the  9  Geo.  IV.  c.  14,  a.  1.  requiring  a  written 
acknowledgment  (Jonf  v.  Ryder.  4  M.  &  W.  32 ;  and  see  Hopkins  v. 
Logan,  5  M.  &  W.  241.  24K) ;  but  upon  an  account  stated  respecting 
itema  on  both  aides  and  adniitting  a,  balance,  it  is  no  objection  io  tho 
recovery  of  the  balance  that  some  of  tho  earlier  items  were  barred  by  the 
Statute  of  Limitatiena  [Aahbi/  v.  Jama,  11  M.  &  W,  542). 
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Administrators.     See  "  Eosecutors^^  post^  p.  198. 


Agent  (a). 

Statement  of  Claim  by  an  Agent  for  Remuneration  for  Work 

doncy  8fc.{a), 

The  plaiiitiff 's  olaLm  is  for  money  payable  for  work  done  by 
the  plamtifi  for  the  defendant  at  ms  request  as  agent  for  the 


enxresaly  or  by  sufficient  reference  that  an  ascertained  emn  is  due 
(Hughea  v.  Thorpe,  6  M.  &  W.  666 ;  KirUm  v.  Wood,  1  M.  &  Rob.  253 ; 
LaneY.  HiU,  18  a  B.  252;  21  L.  J.  Q.  B.  318).  The  acknowled^ent 
must  be  made  either  to  the  plaintiff  himself  or  to  his  agent,  and  is  not 
sufficient  if  made  to  a  stranger  {^Breckon  v.  Smith,  1  A.  &  E.  488 ;  Tucker 
T.  Barrow f  7  B.  &  C.  623),  and  it  must  be  made  by  the  defendant  or  by 
his  agent.  An  arbitrator  is  not  an  agent,  and  a  claim  on  an  account 
stated  will  not  be  supported  by  his  award.   {Bates  y.  Toumletf,  2  Ex.  152.*^ 

An  aclaiowledgment  of  a  debt  payable  at  a  future  time  is  evidence  ox 
an  account  stat^,  upon  which  the  rieht  of  action  does  not  commence 
until  the  time  of  payment  has  arrived,  as  a  promissory  note  payable  at 
some  period  after  date  {Wheatley  v.  Williams,  1  M.  &  W.  533 ;  J^ryer  v. 
Boe,  12  0.  B.  437) ;  or  a  note  given  to  secnre  a  debt  payable  by  instal- 
ments {Irving  v.  Veitch,  3  M.  &  W.  90).  As  to  an  acknowledgment  of 
a  debt  payable  upon  a  contingency,  see  Baker  v.  Heard,  5  Ex.  959. 

From  an  acknowledgment  under  seal,  a  covenant  to  pay  is  frequently 
to  be  implied,  and  in  such  case  the  action  is  not  one  upon  accounts  stated, 
but  upon  the  covenant  thus  implied.  {Middleditch  v.  Ellis,  2  Ex.  623 ; 
Isaacson  y.  Harwood,  L.  B.  3  Ch.  225 ;  37  L.  J.  Ch.  209.) 

A  subsequent  account  stated  respecting  the  same  matter  is  not  of  itself 
a  defence  to  an  action  on  a  previous  one.  {Fidgett  v.  Fenny,  1  0.  M.  & 
B.108.) 

It  was  not  necessary  under  the  Common  Law  Procedure  Act,  1852,  nor 
is  it  now,  to  state  expressly  that  the  money  claimed  upon  an  account 
stated  is  "  payable,"  since  the  law  implies  that  from  its  being  found  due 
on  an  account  stated.    {.Fogg  v.  Nudd,  3  E.  &  B.  650.) 

(a)  It  is  a  general  principle  of  law  to  refer  aU  transactions  of  agents  to 
the  principal  on  whose  account  they  are  entered  into,  but  this  rule  is 
subject  to  many  exceptions.    (See  ^^Agent,^*  post,  p.  614.) 

An  agent  signing  a  contract  in  his  own  name  is  personally  liable  upon 
the  oontract,  unless  it  appears  clearly  upon  the  face  of  the  contract  tnat 
he  signs  as  the  mere  agent  of  some  other  person,  and  that  the  siemature 
was  not  intended  to  bind  him  personally.  [Deslandes  v.  Gregory,  2  E.  &  E. 
602;  29  L.  J.  a  B.  93;  Gadd  v.  Houghton,  1  Ex.  D.  357 ;  46  L.  J.  Ex. 
71 ;  SotUhtoeU  v.  Bowditch,  1  0.  P.  D.  374 ;  45  L.  J.  C.  P.  630 ;  Fairlie  v. 
FenUm,  L.  B.  5  Ex.  169 ;  39  L.  J.  Ex.  107 ;  Hough  v.  Manzanos,  4  Ex.  D. 
104;  48  L.  J.  Ex.  398;  Hittcheson  v.  Eaton,  13  Q.  B.  D.  861.) 

By  the  usafie  of  a  particular  trade  or  market,  a  broker  in  that  trade  or 
maiket  ms^  do  liable  penoiiaUy  upon  a  written  contract  which  is  in  such 
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defendant  \if  the  work  teas  done  under  a  tctitten  contract,  add, 
under  an  agreement  dated,  &o.,  or,  under  a  contraot  oontained 
in  letters  dated,  &c.,  or  as  the  case  may  be"]. 

[If  there  is  also  a  claim  for  money  paid  on  theprincipaPs  account  j 
add  J  and  for  money  paid  by  the  plaintiff  for  the  defendant  at 
his  request.] 

PartioulaiB  are  as  follows : — 


By  a  Souse  Agent  for  Commission  (i). 

The  plaintiff's  claim  is  for  £ commission,  payable  by  the 

defendant  to  the  plaintiff,  upon  the  sale  of  a  house  by  the 
plaintiff  for  the  defendant  at  his  req uest. 

Particulars  :- 

1897, .    Commission  at  —  per  cent,  on  proceeds 

of  sale  of  No.  — , Street, ,        •        .    £ . 


a  form  as  would,  but  for  tlie  usage,  render  tlie  principal  alone  liable  upon 
it.    (See  "  Broker,''  post,  p.  165.J 

Agents  who  purchase  goods  for  foreign  principals  are  in  general  per- 
sonfidly  liable  on  the  contracts.    (See  "  AgerU,'  post,  p.  614.) 

An  action  will  not  lie  against  an  agent  for  merely  oniittmg  to  perform 
a  commission,  unless  he  is  bound  by  some  contraot  or  duty  to  perform  it ; 
but  if  he  undertakes  it,  although  gratuitously,  he  is  liable  to  an  action  for 
misfeasance  in  performing  it.  {Ehee  y.  Chiwa/rd,  6  T.  E.  143 ;  DartnaU  y. 
ffoivardy  4  B.  &0.  345;  WhUlieady.  Oreetham,  2  Bing.  464;  Bal/ey,  West, 
13  0.  B.  466 ;  22  L.  J.  0.  P.  175 ;  HaH  y.  Miles,  4  0.  B.  N.  S.  371 ;  27 
L.  J.  0.  P.  218.)  As  to  reyocation  of  a  contract  of  a^ncy,  see  Recld  y. 
Anderson,  13  Q.  B.  D.  779 ;  53  L.  J.  Q.  B.  532 ;  Leake  on  Contracts, 
3rd  ed^.  403 ;  and  the  next  note. 

(b)  House  agents,  estate  agents,  and  the  like,  haye  in  general  no  right 
to  any  remuneration,  unless  they  succeed  in  obtaining  a  tenant  or  pur- 
chaser, as  the  case  may  be,  on  the  appointed  terms,  for  the  property  put 
into  their  hands  for  the  purpose  of  bemg  let  or  sold.  {Bead  y.  Bann,  10  B. 
&  0.  438 ;  Simpson  y.  Lamb,  17  0.  B.  603  ;  25  L.  J.  C.  P.  113 ;  PrickeU  v. 
Badger,  1  C.  B.  N.  S.  296 ;  26  L.  J.  0.  P.  33 ;  Qreen  y.  Mules,  30  L.  J. 
C.  P.  343 ;  Wilkinson  y.  Alston,  48  L.  J.  Q.  B.  733.)  The  contract  in  such 
cases  is,  by  the  custom  of  the  trade,  in  general  reyocable  at  the  will  of 
the  principal  at  any  time  before  the  agent  has  actually  procured  a  person 
reaay  to  take  or  purchase,  as  the  case  may  be,  on  the  terms  arranged. 

i Simpson  y.  Lamb,  supra ;  Prickett  y.  Badger,  supra,)  If  the  relation  of 
»uyer  and  seller,  or  landlord  and  tenant,  as  the  case  may  be,  is  actually 
brought  about  by  the  instrumentcdily  of  the  agent,  he  is,  in  general,  en- 
titled to  his  commission.  {Per  Erie,  0.  J.,  Green  y.  Bartlek,  14  0.  B.  N.  S. 
681,  685 ;  32  L.  J.  C.  P.  262;  see  also  Ma/nsdl  y.  Clements,  L.  E.  9  C.  P. 
139.) 

The  rule  with  regard  to  the  payment  of  commission,  in  the  absence  of 
eontract  or  custom  to  the  conttury,  would  appear  to  be  that  it  is  not  due 
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The  UkCy  by  a  Broker  for  Commission^  Sfc^  on  the  Sale  or  Purchase 

of  Shares:  see  *^  Broker^"  post,  p.  166. 


By  an  Agent  against  his  Employer  for  Breach  of  Agreement  to 
accept  a  Brafi  for  the  Price  of  Ooods  bought  under  the 
Employment. 

1.  The  plaintiff  was  employed  by  the  defendant,  as  his  agent, 
to  pnrohase  upon  the  plaintiff's  own  credit  for  the  defendant  on 

iXfrnmiadon tons  of at  a  price  not  exceeding  £ 

per  ton,  and  to  ship  the  same  to ,  upon  the  terms  (amongst 

others)  that  the  defendant  would  upon  presentation  accept  the 

plaintiff's  draft  [at days,  or  as  the  case  may  be'],  for  the 

price  of  the  said ,  and  for  the  amount  of  the  conunission. 

2.  The  plaintiff  accordingly  bought  upon  his  own  credit  for 

the  defendant tons  of within  the  said  limit,  viz.,  at 

£ per  ton,  and  shipped  it  to  ,  and  drew  upon  the 

defendant  a  draft  payable  as  above  mentioned  for  £ ,  the 

amount  of  the  said  price  thereof  and  of  the  said  commission, 
and  the  draft  was  duly  presented  to  the  defendant  for  his 
aooeptance. 

3.  The  defendant  refused  to  accept,  and  has  not  accepted,  the 
Baid  draft. 

The  plaintiff  claims : — 
£— — ,  the  amount  of  the  said  draft  and  interest  thereon 
[or,  as  the  case  may  be"]. 


imtil  the  agent  has  completely  performed  his  task,  but  if  the  contract  is 
not  fdfilled  because  of  the  default  of  the  principal  in  spite  of  the  a^ent 
having  done  all  on  his  part  to  be  done,  commission  is  nevcothelese  payable. 
(Fisher  v.  DrewiU,  48  L.  J.  Ex.  32 ;  39  L.  T.  253 ;  Green  v.  Lucas,  33  L.  T. 
oM ;  Peacock  v.  Freeman,  4  Times  L.  £.  541 ;  Orogan  v.  Smith,  7  Times 
L.  E.  132.) 

Where  the  principal  by  wrongful  conduct  prevents  the  agent  from 
procaring  the  required  purchaser  or  tenant,  the  agent  may  sue  the 
principal,  and  recover  compensation  for  the  labour  or  expense  actually 
bestowed  or  incurred  by  him  in  endeavouring  to  procure  a  purchaser 
or  tenant  {PrickeU  v.  Badger,  1  0.  B.  N.  S.  296;  26  L.  J.  0.  P.  33 ;  see 
also  Ijtchbald  v.  Western  Neilgherry  Coffee  Co.,  17  0.  B.  N.  S.  733 ;  34 
L.  J.  C.  P.  15.) 
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Against  an  Agent  employed  to  sell  Ooods^for  not  accounting  or 

paying  over{c). 

1.  The  plamtiff  has  suffered  damage  from  breach  of  a  oontraot 

dated  the of ,  18 — ,  whereby  the  defendant  agreed 

with  the  plaintiff  that  he  would  act  as  agent  for  the  plaintiff  in 
the  sale  of  his  drapery  goods,  on  commission,  and  would  on 
request  render  to  the  plaintiff  a  true  and  full  account  of  all 
sales  so  effected,  and  would  pay  over  to  the  plaintiff  all  moneys 
received  by  him  for  such  goods. 

2.  The  defendant  has  as  such  agent  effected  sales  of  the 
plaintiff's  said  goods  for  the  plaintiff  (though  to  what  extent 
the  plaintiff  is  unable  to  state),  but  the  defendant  has  not, 
though  requested  by  the  plaintiff  so  to  do,  rendered  full  or  true 
[or,  any]  accounts  to  the  plaintiff  of  such  sales,  or  paid  oyer  to 
the  plaintiff  all  [or,  any]  moneys  received  by  him  for  such 
goods. 

The  plaintiff  claims : — 

(1.)  To  have  a  full  and  true  account  of  such  sales. 

(2.)  Payment  of  the  moneys  received  and  interest  thereon. 

(3.)  Damages. 


Against  an  Agent  for  not  using  du4  Care  and  Diligence  in  collecting 

Moneys. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  of  business  undertaken  by  him  as  the 
paid  agent  and  collector  for  the  plaintiff. 

Particulars : — 
189—. 

—  Jime. — ^The  defendant  neglected  to  call  on  A.  B.,  a  cus- 
tomer of  the  plaintiff,  and  ask  for  payment  of  £ 


(c)  Whero  an  agent  wrongfully  neglects  or  refuses  to  pay  over  to  his 
employer  moneys  received  by  nim  on  his  employer's  behalf,  and  the 
latter  sues  to  recover  such  moneys,  the  claim  may  be  for  **  money 
received"  (see  post,  p.  292),  and  the  precise  amount,  if  known,  in- 
serted in  tne  claim ;  whilst,  if  it  is  not  known  except  approximately, 
the  approximate  amount  may  bo  inserted  in  the  claun,  and  if  further 
particulars  are  required  to  be  given,  discovery  and  inspection  may  in  a 
proper  case  be  obtained  before  the  defence  is  put  in  (see  further,  **  Parti- 
ctdarSf**  ante,  p.  38).  As  to  actions  against  an  agent  for  aa  aocounty 
see  note  {g),  ii^ra. 
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{lien  due  from  A.  B.  to  the  plamtiff,  whereby  the  plamtiff 

lost  payment  thereof. 
—  August. — The  defendant  negligently  omitted  to  send  in 

accounts  to  C.  D.  and  E.  F.  [or  as  the  case  may  he"]. 
The  pbdntiff  claims  £ damages. 


Against  an  Agent  employed  to  purchase  Qoods^for  negligently 

disregarding  his  Instructions  (c?). 

1.  The  plaintiff  in ,  18 — ,  employed  the  defendant  [by 

letter  dated,  &c.,  or  as  the  case  may  be"]  as  a  commission  agent, 

to  purchase,  if  practicable,  at for  the  plaintiff  200  quarters 

of  wheat  of  best  quality  at  a  price  not  exceeding  £ per 

quarter. 

2.  The  defendant,  although  he  could  by  reasonable  diligence 

have  purchased  for  the  plamtiff  at aforesaid,  200  quarters 

of  wheat  of  best  quality  within  the  said  limit  of  price,  neglected 
to  do  so.  He  purchased  for  the  plaintiff  only  150  quarters  of 
wheat,  and  the  wheat  so  purchased  by  him  was  of  inferior 
quality. 

Partioulais  of  damage : — 


Against  a  del  credere  Agent  on  his  Ouarantee  of  the  Price  of  Goods 

sold  by  him  (e). 

The  plaintiff  employed  the  defendant  as}nB  del  credere  agent 
to  sell  on  commission  certain  goods  for  the  plaintiff  upon  the 


{d)  A  commission  agent  employed  to  pnrcliase  goods  does  not  in  general 
bind  bimself  absolutmy  to  Bupply  the  goods  ordered,  but  merely  to  use 
dne  diligence  to  fulfil  the  order,  and  U>  get  the  goods  as  cheap  as  he 
reasonably  can  for  his  principal.  (Ireland  v.  LivingstoUy  L.  B.  6  H.  L. 
407 ;  41  L.  J.  Q.  B.  201.)  The  authority  of  an  agent  employed  to  buy 
in  a  particular  market  is  in  general  to  be  construed  with  reference  to  tho 
usages  of  such  market.  {Sutton  y.  Tathamy  10  A.  &  E.  27 ;  Johnston  y. 
Kershaw,  L.  R.  2  Ex.  82  ;  36  L.  J.  Ex.  44 ;  see  **  Broker"  post,  p.  165.) 

(e)  A  dd  credere  agent  guarantees  to  his  principal  the  performance  of 
the  contracts  by  the  persons  to  whom  he  sells,  thus  affording  an  addi- 
tional security  to  the  principal,  but  not  otherwise  affecting  the  principars 
rights  or  duties  in  respect  of  the  contract  of  sale.  {Ex  p.  White,  L.  K.  6 
Ch.  397,  403 ;  40  L.  J.  B.  73 ;  Morris  y.  Cleashy,  4  M.  &  S.  674 ; 
CatUraU  y.  Hindle,  L.  B.  1  0.  P.  191 ;  31  L.  J.  0.  P.  161 ;  Leake  on 
Contracts,  3rd  ed.,  p.  441.) 

The  agreement  ot  a  dd  credere  agent  is  in  its  immediate  object  a 
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terms  that  he  would  be  responsible  to  the  plaintiff  for  the  pay- 
ment of  the  price  thereof,  and  the  defendant  received  and  Bold 
the  said  goods  accordingly,  but  the  price  of  the  same,  though 
due,  has  not  been  paid. 
Particulars : — 


For  Breach  of  an  implied  Warranty  of  Authority  to  contract 
with  the  Plaintiff  if). 

1.  The  defendant  aaeuming  to  be  the  agent  of  Q.  H.,  induced 
the  plaintiff  to  enter  into  a  contract  with  him  as  such  agent  for 


guaranteo  of  tliQ  agent's  own  conduct  and  skill  in  eSecting  salos  to 
solvent  customers.  It  is  not  an  agrocmont  to  answer  for  the  debt  of 
another  witliin  tlia  4tli  section  of  the  Statute  of  Frauds,  and  neod  not, 
therefore,  be  in  writing.  {CoiUurier  v.  Huetie,  6  Ex..  iO ;  22L.J.Ex.97; 
Fkft  V.  M«rton,  L.  E.  J  Q.  B.  126,  132  ;  -11  L.  J.  Q.  B,  49 ;  Suttm  v. 
Orq/,  (1804)  1  Q.  B.  285;  Leake  on  Coutrocts,  3rd  ed..  p.  441.) 

(/)  A  person  professing  to  make  a  contract  as  agent  for  another, 
imphedly,  if  not  eipressly,  warrants  or  promises  to  the  person  who 
enters  into  such  contract  upon  the  faith  of  such  profession  that  the 
authority  which  he  professes  to  have  does  in  fact  exist,  iCoUeny.  Wright, 
7  E.  &  B.  301;  27  L.  J.  Q.  B.  215;  Cherrij  v.  The  Coloaial  Bank  of 
Aualraliuia,  L.  K.  3  P.  C.  24,  31;  38  L.  J.  P.  0.  49;  Sichardtont. 
Williamto/t,  L.  R.  6  Q.  B.  276;  40  L.  J.  Q.  B.  145;  Firbank'i  ExectUort 
V.  Humphreye,  18  Q.  B.  D.  54  ;  56  h.  J.  Q.  B.  67.)  This  principle 
is  applicable  to  directors  as  agents  of  their  company.  (See  H'eekt  t. 
Properl,  L.  R.  8  0.  P.  427 ;  42  L.  J.  C.  P.  129,  and  the  cases  last 
cited.)  If  the  person  who  deals  with  the  agent  is  fully  aware  of  what 
is  in  point  of  fact  the  extent  of  the  authority  of  the  agent,  but 
makes  a  mistake  as  to  whether  that  authority  is  sufQcient  in  point 
of  law  to  bind  the  principal  with  regard  to  the  proposed  contract, 
there  is,  in  the  absence  of  an  express  agreement  to  that  effect,  no 
warranty  or  promise  on  the  part  of  the  agent  to  the  person  dealing  with 
him  that  he  has  authority  to  bind  his  principal  with  regard  to  such 
contract.  (BeaUie  v.  L<T<i  Elmry,  L.E.  7  Oh.  777,800;  L.E.  7H.  L.  102; 
41  L.  J.  Ch.  804  ;  Eagiesfitld  v.  Lord  Loiuioiiderry ,  4  Ch.  D.  093  ;  38 
L.  T.  (H.  L,)  3oa  ;  see  also  Dkkam  v.  Btuter'a  Tdtg.  Co.,  3  C.  V.  D.  1 ; 
47  L.  J.  C.  P.  1.) 

In  an  action  against  an  agent  founded  on  the  above  principle,   the 


statement  of  claim  must  show  that  the  agent  had  not  in  fact  the  authority 
which  by  his  conduct,  or  by  actual  statements,  he  asserted  ho  had. 
{OienlMm  v,  SmyChe,  6  II.  &  N.  690 ;  31  L.  J.  Es.   110.)     The  mejisuro 


.:  damages  in  this  action  is  the  loss  which  the  plaintilf  has  t 
tained  by  raoeon  of  the  supposed  contract  not  being  binding  :  tlius, 
whore  the  contract  was  for  the  sale  of  a  ship  at  a  certain  pric«, 
which  the  plaintiff  afterwards  resold  at  a  loss  price,  the  measure  of 
damages  was  the  diHorence  in  price.  {Simoiit  y,  Fatchdl,  7  E.  &  B.  568  ■ 
26  L.  J.  a  B.  193 ;  Godwin  v.  Erancie.  L.  R.  5  C.  V.  295  ;  33  L.  J.  C.  P. 
121 ;  la  re  Nat.  Cofee  Palace  Co.,  24  Ch.  D.  367  ;  53  L.  J.  Ch.  57  ;   M^ek 
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[state  ichat  the  contract  wa^  as  for.  imtance^  the  sale  by  the  plam- 

tiff  to  the  said  G.  H.,  of  two  ricks  of  hay  at  £ J,  and 

aaserted  and  ivarTanted  to  the  plaintifi  that  he,  the  defendant, 
was  authorized  by  G-.  H.  to  make  the  said  oontraet  for  him  as 
his  agent. 

2.  The  plaintifi  upon  the  faith  of  such  assertion  and  war- 

ranty  entered  into  the  said  contract  on  the of ,  18 — , 

with  the  defendant  as  the  agent  of  G.  H.,  but  the  defendant 
was  not  authorized  by  G.  H.  to  make  the  said  contract  for  him 
as  his  agent,  and  the  said  G.  H.  repudiated  the  said  contract 
and  refused  to  be  bound  by  it,  and  the  plaintiff  was  unable  to 
enforce  the  said  contract  and  suffered  damage,  particulars  whereof 
are  as  follows : — 

Particulars : — 

State  same,  e.g.j  The  plaintijff  lost  the  value  of  the  said  contract, 
— ,  and  was  put  to  an  expense  of  £ costs  of  an  un- 


g 


T.  Wendi,  21  a  B.  D.  126;  59  L.  T.  658;  affd.  W.  N.  (1889)  p.  14.) 
Where  the  contract  was  for  a  sale  of  land,  the  costs  of  an  inyestigation 
of  title  were  allowed  as  damages  in  addition  to  the  difference  between 
the  contract  price  of  the  estate  and  its  market  yalue.  {Godwin  t.  FrancMi 
supra,)  Where  the  contract  was  for  the  purchase  of  goods,  the  measure 
of  damages  was  the  difference  between  the  contract  price  and  the  yalue 
of  the  goods.     {Hughes  y.  Graeme,  33  L.  J.  Q.  B.  335.) 

The  plaintiff  is  also,  in  general,  entitled  to  recoyer  as  special  damage 
the  costs  of  an  nnsuccessfol  action  on  the  contract  against  the  alleged 
principal  {Bandell  v.  THmen,  18  0.  B.  786 ;  25  L.  J.  C.  P.  307 ;  Godwin 
V.  FranciSj  supra ;  and  see  Richardson  v.  Dunn,  8  0.  B.  N.  S.  656 ;  30 
L.  J.  C.  P.  44),  or  of  an  unsuccessful  suit  for  specific  performance  {ColUn 
V.  Wright,  supra;  Speddingy.  Nevell,  L.  E.  4  C.  P.  212 ;  38  L.  J.  0.  P. 
133).  if  such  action  or  suit  would  have  been  a  yalid  and  appropriate 
remedy  but  for  the  want  of  authority  in  the  agent,  and  would,  but  for 
such  want  of  authority,  have  been  successful  {Pow  y.  Davis,  E.  B.  &  E. 
222 ;  30  L.  J.  Q.  B.  257  ;  Hughes  y.  Graeme,  33  L.  J.  Q.  B.  335).  But  if 
the  plaintiff  persists  in  the  action  or  suit  against  the  alleged  principal 
after  the  agent  has  absolutely  withdrawn  the  assertion  of  authority,  or 
after  it  is  known  to  the  plaintiff  that  the  agent  had  no  authority  to  bind 
his  alleged  principal,  he  cannot  recover  costs  incurred  after  such  with- 
drawal or  knowledge.  {Godwin  v.  Francis,  supra,)  The  liability  to  pay 
soch  costs  is  sufficient  to  sustain  the  claim  for  special  damage.  (See 
'*  Damages''  ante,  p.  62.) 

Under  the  present  procedure  it  is  permissible,  and  in  some  cases  advis- 
able, to  join  m  the  same  action  the  agent  and  his  alleged  principal,  and 
to  state  the  case  in  the  alternative,  claiming  to  have  damages  agamst  the 
agent,  if  he  has  not  the  authority  which  ne  asserted  he  had  to  bind  his 
principal  and  to  have  damages  against  the  principal,  or,  in  proper  cases, 
specific  performance  of  the  contract,  if  the  agent  in  fact  has  the  authority 
which  he  asserted.  (See  ^^ Parties  to  Actions''  ante,  p.  20;  and  for  in- 
stances of  such  joinder,  see  Honduras  By,  Co,  v.  Tucker,  2  Ex.  D.  301 ; 
46  L.  J.  Ex.  391 ;  Massey  v.  Heynes,  21  Q.  B.  D.  330 ;  57  L.  J.  Q.  B. 
521 ;  Bennetts  y.  McllwraUh,  (1896)  2  Q.  B.  464.) 
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saooessfol  action  against  G-.  H.  for  the  purpose  of  enforcing  the 
said  oontract.] 

The  plaints  daims  £ damages. 


Against  an  Agent  to  recover  the  Amount  of  a  Secret  Commission 
received  by  him  from  Persons  dealing  mth  his  Employer  (g), 

1.  The  defendant  was  employed  by  the  plaintiff  as  his  agent 
to  buy  iron  ore  for  him  [on  oommission,  or^  for  reward  in  that 
behalf]. 

{g)  No  agent  is  permitted  to  make  any  profit  out  of  Hs  agency  beyond 
his  proper  remuneration  as  agent  without  the  knowledge  and  consent  of 
his  principal.  (Hay'a  Case,  L.  R.  10  Ch.  601 ;  44  L.  J.  Gh.  721 ;  Parker  v. 
McKmna,  L.  k  10  Oh.  96,  110,  124;  44  L.  J.  Ch,  425;  Harrington  t. 
Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549 ;  47  L.  J.  Q.  B.  594 ;  Bagnatt 
V.  Carlton,  6  Oh.  D.  371 ;  47  L.  J.  Oh.  30.)  All  pecuniary  benefit  or 
profit  which  an  agent  so  receiyes  he  receives  for  the  benefit  of  his  prin- 
cipal, and  he  can  oe  compelled  to  account  to  his  principal  for  it,  and  that 
is  so  whether  it  is  received  by  the  agent  under  some  secret  bargain  for  it, 
or  is  in  the  shape  of  a  discount,  or  of  a  douceur  for  services  rendered. 
{McKay's  Case,  2  Oh.  D.  1,  6 ;  45  L.  J.  Oh.  148 ;  Hay's  Case,  L.  B.  10 
Oh.  601,  603,  604 ;  44  L.  J.  Oh.  721 ;  MorisouY.  Thompson,  L.  E.  9  Q.  B. 
480;  43  L.  J.  Q.  B.  215 ;  Pearson's  Case,  5  Oh.  D.  336 ;  46  L.  J.  Ch.  339; 
Mebr.  Bank  v.  Heiron,  5  Ex.  D.  319 ;  PhospJutte  Sewage  Co.  v.  Harimont, 
5  Oh.  D.  394,  457  ;  Mayor  of  Sal/ord  v.  Lever,  25  Q.  B.  D.  363 ;  (1891)  1 
Q.  B.  168 ;  59  L.  J.  Q.  B.  483 ;  Archer's  Case,  (1892)  1  Ch.  322.) 

The  fact  that  the  agent  was  not  influenced  by  the  douceur,  or  profit,  so 
wrongly  obtained  in  the  course  of  his  agency,  will  not  render  the  trans^ 
action  legitimate,  or  entitle  the  agent  to  retam  such  douceur  or  j^fit  as 
ac:ain8t  his  principal.  {De  Bussche  v.  Alt,  8  Oh.  D.  286;  47  L.  J.  Oh*  381; 
Harrington  v.  Victoria  Graving  Dock  Co.,  supra.) 

Any  surreptitious  dealing  between  one  principal  and  the  agent  of  the 
other  principal  is  a  fraud  on  the  latter.  {The  Panama  Telegraph  Co.  ▼. 
Indiaruhher  Works  Co.,  L.  R.  10  Oh.  515;  45  L.  J.  Oh,  125 ;  Harring- 
ton y.  Victoria  Graving  Dock  Co.,  supra;  Mayor  of  Salford  v.  Levers  aupra; 
Leake  on  Contracts,  3rd  ed.  p.  409.)  As  to  rescinding  a  oontract  upon 
the  ground  of  such  dealings,  see  The  Panama  Telegraph  Co,  y.  Indtanibher 
Works  Co.,  supra;  Smith  v.  Sorby,  3  Q.  B.  D.  552,  n.,  and  as  to  when 
fraud  is  in  general  a  ground  for  rescission,  see  **  Fraud,"  jpoaf,  p.  705. 

An  agent  cannot  maintain  an  action  to  recover  such  lUegu  profit  or 
commission  from  the  person  who  has  promised  to  pay  it  to  him.  {Harring- 
ton  V.  Victoria  Graving  Dock  Co.,  supra.) 

Where  a  secret  commission  or  bribe  has  been  paid  to  an  agent  in  respect 
of  a  transaction  in  which  he  is  acting  for  his  principal,  the  principal  can 
sue  the  person  who  has  thus  paid  commission  to  or  bribed  his  agent  to 
recover  the  amount  of  which  he  bv  such  payment  has  been  defrauded, 
and  it  would  seem  to  have  been  held  that,  notwithstanding  such  recovery, 
he  may  also  recover  from  the  agent  the  amount  of  the  bribe  or  commis- 
sion paid  to  such  agent.    {Mayor  of  Salford  v.  Lever,  supra.)    "Where, 
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2.  The  defendant  as  such  agent  bought  for  the  plaintiff 

tons  of  iron  ore  from  Messrs.  A.,  B.  &  Co.,  on  or  about  the 


of ,  18 — ,  at  £ per  ton,  and  in  effecting  such  purchase 

secretly  and  corruptly  received  for  himself  from  the  said  Messrs. 

A.,  B.  &  Co.,  a  commission  of  £ ,  which  he  did  not  accoimt 

for  or  pay  over  to  the  plaintiff. 
The  plaintiff  claims  £ ,  the  amount  of  such  commission. 


Agistment  (a). 
Statement  of  Claim  for  the  Agistment  of  Sorses  and  Cattle, 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  agistment,  feeding  and  taking  care  of 
horses  and  cattle  for  the  defendant  at  his  request. 

Particulars: — 


hofwever,  the  trade  practice  is  for  tlie  asent  to  be  remimerated  by  allow- 
ances or  diBCounts  made  to  him  by  me  other  contracting  party,  and 
that  Bractioe  is  known  to,  and  acquiesced  in  by  the  principal,  there 
is  notning  illegal  in  the  agent  accepting  such  allowances  or  discounts, 
(a  W,  Ifuurance  Co.  v.  Cunliffe,  L.  E.  9  Ch.  525 ;  43  L.  J.  Ch.  741 ; 
naring  v.  Stanton,  3  Ch.  D.  502 ;  and  see  WilliaTnson  v.  Barbour y  9  Ch.  D. 
529;  37L.T.  698.) 

IVLere  an  action  is  brought  to  haye  an  account,  and  not  for  damages  or 
to  recover  a  specific  sum,  it  should  in  general  be  brought  in  the  Chancery 
Division,  and,  if  brought  in  any  other  Division,  is  liable  on  application 
to  bo  ordered  to  be  transferred  to  that  Division,  that  being  the  proper 
Division  for  the  taking  of  accounts.  (See  ^^  Account ^^^  ante,  p.  84.^  Where 
the  plaintiff  does  not  know  what  amount  to  claim  and  is  unable  to  sue 
for  specific  amounts,  the  action  would  necessarily  in  general  be  one  for 
account.  As  to  ascertaining  by  discovery  and  inspection  the  details  so 
as  to  be  able  to  give  particiuars,  see  Whyte  v.  Ahren^,  26  Ch.  D.  717  ;  54 
L.  J.  Ch.  146 ;  Leitch  v.  AbboU,  31  Ch.  D.  374 ;  55  L.  J.  Ch.  460 ;  Sachs 
V.  Speilman,  37  Ch.  D.  295;  57  L.  J.  Ch.  658;  and  '* Particulars,"  ante, 
p.  38. 

Where  it  is  sought  to  re-open  a  settled  account  in  which  the  allowances 
and  oommissions  complained  of  have  been  omitted,  u})on  the  ground  that 
the  defendant  was  guilty  of  fraud,  the  claim  should  distinctly  charge  fraud. 
(See  Whyte  v.  Ahrens,  and  other  cases,  supra.) 

Where  a  specific  sum  is  claimed,  the  claim  may  be  simply  for  money 
received  for  the  use  of  the  plaintiff,  and  the  form  given  under  **Money 
Received"  post,  p.  296,  will  in  general  suffice,  unless  it  is  necessary  to  rely 
on  fraud ;  and  where  this  is  so,  it  should  distinctly  appear  on  the  face  of 
the  pleadings.     (See  ^yFraud,"  post^  p.  435.) 

(a)  The  common  law  duty  of  an  agister  of  cattle  with  whom  cattle  are 
left  to  be  fed,  is  to  keep  and  take  care  of  them  and  feed  them,  and  permit 
the  owner  to  retake  them,  but  not  to  redeliver  them  to  him.    {Broadwater 
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For  the  Keep  of  HorsPH. 

The  plaintiff's  clnim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  keeping,  feeding,  grooming,  training,  and 
attending  to  horses  for  the  defendant  at  his  request. 

Particulars : — 


For  the  Use  of  Pasture. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  defendant's  use,  by  the  plaintiff's  per- 
mission, of  pflfittire  land  of  the  plaintiff  for  depasturing  cattle 
thereon. 

Particulars : — 


Agreements  («). 

Concise  Form  of  Stofement  of  Claim  for  Damages  for  Breach  of  an 
Agreement  not  under  Seal. 

The  plaintiff  has  suffered  damage  by  the  defendant's  breach 
of   an   agreement   in   writing  between  the  plaintiff   and   the 


V.  BM,  Holt,  N.  P.  C.  547  ;  Corhett  v.  PacMngfon,  6  B.  &  C.  268.)  An 
Bgister  is  not  an  insurer  of  the  Bafety  of  the  rattle  intrusted  to  him  ; 
though  he  is  liahle  if  they  are  injured  through  hie  neghgence  or  nant 
of  can>  {Smith  v.  Cook.  1  Q.  B.  D.  78,  81 ;  4o  L.  J.  Q.  B.  1^2  ;  Ilaleatrap 
T.  Gregory,  (1893)  1  Q.  B.  561;  M  L.  J.  Q.  B.  415);  nor  has  he,  as 
Buch,  any  lien  on  the  cattle  (see  "  Lien,"  post,  p.  910).  A  contract  to 
take  in  cattle  to  feed  does  not  give  an  interest  in  land  within  s.  4  of  the 
Statute  of  Frauds.     (Joties  v.  F/inl,  10  A.  &  E.  753.) 

(«]  "Where  the  agreement  ie  an  express  agreement  made  by  word  of 
mouth,  it  ia  sufficient  to  state  the  HctunI  agrooment  made,  giving,  where 
practicable,  such  particulars  as  to  time  and  place  as  may  be  necessary. 

Where  an  agreement  ia  to  be  implied  from  a  series  of  letters,  or  con- 
versations, or  from  circumstances,  it  is  sufBcient  to  aUege  the  agreement 
as  a  fact,  and  to  i-efer  generally  to  the  letters,  conversafious,  or  ciroum- 
stances,  without  setting  them  out  in  detail.  (O.  XIX.  r.  24;  see  "Pleading 
in  General,"  nvte,  p.  10.)  Stipulations  are  not  to  be  implied  in  written 
contracts,  unless  they  are  actually  necessary  in  order  to  give  effect  tn  tie 
express  contract  as  reasonably  understood.  {Aspdin  v.  Austm,  5  Q.  B. 
671.  683;  Han.hjn  v.  Wood,  (1891)  2  a  B.  488.) 

Where  the  agreement  relied  upon  has  bwn  reduopd  to  writinj;  it  is 
correct  to  state  or  show  that  it  is  m  writing,  and  to  identify  the  writing, 
by  stating  the  date  it  bears,  or  in  some  other  way.  {Tiirqwiiiil  v.  Fmrtm, 
40  L.  T.  543.)  It  the  Btatcment  of  claim  does  not  show  when  and  how 
the  agreement  was  made,  paittcnlare  shoving  this  maybe  obtained  at  tlia 
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defendant,  dated  the  of  ,  18 —  [or,  contained  in 

letteiB  dated,  &o.,  or,  made  orally  between  the  plaintiff  and  the 

defendant  on  the of ,  18 — ],  for  [^here  state  conciseh/ 

the  substance  and  effect  of  the  agreement  so  far  as  is  materia  I , 
taking  care  to  show  the  consideration  for  the  defendant's  agreement^ 
and  stating  the  special  damage,  if  any,  and  giving  particulars  of 
damage f  Sfc,  where  necessary]. 


Fbr  Uke  Forms,  see  R.  8.  C.  1883,  App.  C.  Sect.  F.,  Nos.  1,  2, 4, 
6  and  10,  cited  *' Sale  of  Goods,''  post,  pp.  320,  322, 
"  Skipping,"  post,  pp.  340,  341,  ''Marriage;'  post,  p.  283. 


Statement  of  Claim  for  Damages  for  Breach  of  an  Agreement  not 
under  Seal,  where  it  is  desired  to  set  out  the  Agreement  moi*e 
JvUy. 

1.  By  an  agreement  in  writing  bearing  date  the of 


18—  [or,  made  by  word  of  mouth  on  the of ,  18 — ], 

it  was  aneed  between  the  plaintijff  and  the  defendant  (amongst 
other  thmgs)  that  \heTe  first  state  the  material  parts  of  the  agree- 
ment, either  verbatim  or  giving  the  substance  and  effect  thereof  care 
being  taken  to  show  the  consideration  for  the  defendant's  agree^ 
ment{p).     Then,  after  setting  otd  any  necessary  averments,  allege 


instaiioe  of  the  defendant  wliere  neoessary.  It  is  unnecessary  that  the 
statement  of  claim  shonld  contain  any  express  ayerment  of  the  fulfihnent 
of  conditions  precedent.    (See  "  Conditions  Precedent,*'  post,  p.  188.) 

As  to  agreements  required  by  the  Statute  of  Frauds  to  oe  in  writing, 
see  "Frauds,  Statute  of;'  poet,  p.  709. 

As  to  setting  out  agreements  verbatim  in  a  statement  of  claim,  see 
** Pleading  in  General"  ante,  p.  9. 

(6)  Consideration  is  necessary  to  the  yalidity  of  a  simple  contract,  there- 
fore it  must,  in  general,  be  shown  upon  the  statement  of  claim.  (See  *  *  The 
body  of  the  Statement  of  Claims'  ante,  p.  51.) 

In  the  case  of  bills  of  exchange,  promissory  notes,  and  cheques,  it  is 
not  necessary  to  state  the  consideration  upon  the  face  of  the  statement  of 
daim,  because  it  is  presumed  that  consideration  is  given  for  them  until 
evidence  to  the  contrary  is  produced.  (See  **  Bills  of  Exchange,^'  post,  p.  130; 
0.  XIX.  r.  25,  cited  ante,  p.  10.)  A  gratuitous  promise,  if  it  rests  in 
agreement  only,  is  void  of  legal  effect.  (Plowden,  308 ;  Kekewich  v.  Man- 
ning, 21  L.  J.  Ch.  581;  1  De  G.  M.  &  Gt.  176;  Leake  on  Contracts,  3rd 
ed.,  p.  6.) 

A  oontract  by  deed  is,  in  general,  valid  without  consideration.    It  is. 
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the  breach  or  breaches  of  the  agreement,  and  state  the  special  damage 
{if  any)  claimed,  giving  particulars  when  required.  The  pleading 
should  be  divided,  where  necessary,  into  separate  paragraphs  num^ 
bered  consecutively,  and  should  conclude  with  a  claim  for  the 
damages  or  other  relief  sought  in  the  actum]. 


Claim  for  a  Debt  due  under  a  Covenant  in  a  Deed. 

{R.  8.  C.  1883,  App.  C.  Sect.  IV.  No.  8.) 

The  plaintiff's  olaim  is  for  principal  and  interest  due  under  a 
covenant  in  a  deed  dated  the  1st  of  January,  1882* 

Particulars : —  £ 

Principal 100 

Paid 20 

Principal  due 80 

Interest 3 

Amount  due £83 

Place  of  trial,  London. 

(Simed) 
Delivered 


Concise  Fomi  of  Statement  of  Claim  for  Damages  for  Breach  of 

Covenant. 

1.  The  plaintiff   has  suffered  damage  by  the  defendant's 

breach  of  a  covenant  contained  in  a  deed  dated  the  of 

,  18—,  made  between  the  plaintiff  of  the  one  part  and  the 

defendant  of  the  other  part  \_state  the  parties  according  to  the 
deed],  whereby  the  defendant  covenanted  to  [^here  give  concisely 
the  substance  and  effect  of  the  covenant,  so  far  as  is  material,  and 
state  the  special  damage,  if  any,  giving  particulars  of  damage,  8fc., 
where  necessary]. 


therefore,  not  necessary  iif  a  statement  of  claim  founded  upon  a  deed  to 
state  the  consideration. 

Under  the  provisions  of  certain  statutes  some  deeds  without  considera- 
tion, or  voluntary  deeds,  are  made  voidable  as  against  certain  persons, 
e,g,  bond  fide  purchasers  for  value,  &c. ;  but  unless  the  statement  of  daim 
itself  shows  tnat  the  defendant  is  one  of  such  persons,  it  would  be  unne- 
cessary to  aUego  the  consideration  for  the  deed  in  the  statement  of  olaim. 
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2.  [Here  state  the  breach^  e.g.y  The  defendant  did  not,  or,  did, 
&c.,  as  the  case  may  be^  following  the  covenant  as  stated  in  the  pre- 
ceding  paragraph^  and  then  state  the  special  damage^  if  any,  or  give 
particulars  thereof.'] 


IbraUke  Ibrm,  see  E.  8.  C.  1883,  App.  C.  Sect.  Fl,  No.  9,  cited 

"  Landlord  and  Tenant^^  post^  p.  259. 


AOTnnTY(a). 


Apcthegart.    See  *^  Medical  Attendances^  post^  p.  287. 


Appraiseb.    See  " Auctioneers^ post^  p.  109. 


Appbentige  (J). 


(a)  See  **  Bonds,''  post,  p.  160,  and  *' Annuity,*'  pasty  p.  622.  Aa  to  the 
apportionment  of  annuities,  see  **The  Apportionment  Act,  1870,"  cited 
pA,  p.  267,  and  see  also  In  re  ffargreaves,  44  Ch.  D.  236 ;  69  L.  J.  Ch. 
375. 

(6)  The  form  of  covenant  usually  inserted  in  indentures  of  apprentice- 
ship, "  for  the  true  performance  of  all  and  eyery  the  said  coyenants  and 
StfTeements,  each  of  the  said  parties  binds  himself  unto  the  others  by 
these  presents,"  is  held  to  render  the  father  or  surety  liable  for  the  per- 
formance of  the  articles  by  the  apprentice.  {Whitley  y.  Loftus,  8  Mod.  190; 
Branch  y.  Evoington,  Doug.  518.)  There  may  be  a  yaHd  apprenticeship  to 
a  ooxnpany  or  corporation.  {Burnley,  dhc.  Society,  Limited  y.  Ccuson,  (1891) 
1Q.B.  75;  60L.  J.  M.  C.  59.) 

An  action  will  not  lie  against  an  infant  on  his  coyenants  in  an  in- 
denture of  apprenticeship,  unless  it  is  established  that  the  contract  or 
arrangement  made  by  the  deed  was  a  reasonable  one,  and  for  the  infant's 
benefit,  and  such  that  it  might  fairly  be  considered  a  **  necessary  "  for 
an  infant  in  his  position  {De  Francesco  y.  Bamum,  45  Oh.  D.  430 ;  Walter 
T.  Everard,  (1891)  2  a  B.  369 ;  60  L.  J.  Q.  B.  728 ;  Evcms  y.  Ware, 
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By  an  Apprentice  against  his  Master  on  the  Indenture  of 
Apprentices/lip. 

1.  By  an  indenture  dated  the of ,  18 — ,  the  plaintiff 

put  himself  apprentice  to  the  defendant  to  learn  the  defendant's 

trade  of  a -,  and  to  serve  hira  as  an  apprentice  for  the  temi 

of  five  years  then  next  following,  and  the  defendant  hy  the  said 
indenture  covenanted  with  the  plaintiif  to  take  and  receive  him 
as  the  defendant's  apprentice  during  the  said  term,  and  to 


(1892)  3  Oh.  D.  502;  62  L.  J.  Ch.  256;  Com  v.  MaUhews.  (1893)  1  Q.  B. 
310 ;  62  L.  J.  M.  C.  61 ;  aeo  ClemenU  v.  L.  &  N.  W.  liy.  Co.,  (1894)  2 
Q.  £.  482),  escept  iu  the  case  of  apprenticeshipB  under  a  custom  such  as 
the  custom  of  London,  as  to  which  see  fitanton't  Case,  Moore,  136 ;  Eden'i 
Caie,  2  M.  &  L.  22G :  and  AuEtin  on  Apprentices,  pp.  108  et  seq. 

An  infant  upproutice  cannot,  during  mfaucy,  avoid  the  apprenticeship 
on  tlie  ground  of  his  infoncj,  but  he  may,  unless  the  binding  is  under  a 
custom  to  bind  for  a  longer  period,  or  under  the  autiioritj-  of  a  statute, 
avoid  it  upon  attaining  full  age.  {R,  t.  Hindringham,  6  T.  E-  557 : 
GooptT  T.  Simmwia,  7  H.  &  N.  707  ;  31  L.  J.  M.  C.  138.)  Such  avoid- 
anoQ,  however,  does  not  discharge  the  father  or  other  person  who  has 
covenanted  for  him.  (Er.  p.  liaiit,  5  T.  E.  715;  Er.  p.  Gill,  7  East, 
376 ;  King  v.  Wigilmi,  3  B.  &  0.  484  ;  C"ming  v.  Sill,  3  B.  &  Aid.  59.) 
Aa  to  infant  apprentices,  see  further  "  In/anq/,"  poit,  p.  734;  and  «ci' 
B.  V.  Lord,  12  (i.  B.  757;  17  L.  J.  M.  C.  181;  Meakin  v.  Morrii.  12 
a  B.  D.  352 ;  53  L.  J.  M.  C.  72  ;  Com  v.  Matthews,  (1893)  1  Q.  B.  310. 
Aa  to  suing  by  next  friend,  sob  "  Infant,"  poal,  p.  234. 

There  is,  in  general,  an  implied  stipulation  in  an  apprenticeship  deed  that 
the  master  shall  continue  during  the  term  to  carry  on  the  business  at  thu 
same  place  or  part  of  the  country  in  which  it  is  being  carried  on  at  the 
date  of  the  deed.  (Enton  v.  Weslfrn,  9  Q.  B.  D.  636 ;  S3  L.  J.  Q.  B.  41, 
where  Bee  also  as  to  the  efiect  of  changes  in  the  master's  firm,  and  in  the 
mode  of  carrying  on  the  business.) 

As  to  the  measure  of  damages  m  actions  bv  or  against  the  master,  see 
Levis  V.  Peachey,  1  H.  &  0.  518;  31  L.  J.  fes.  496;  Maw  v.  Jone»,  2."i 
a  B.  D.  107 ;  59  L.  J.  a  B.  542. 

Although  in  the  absence  of  some  provision  to  the  contrary,  the  death  of 
either  the  master  or  the  apprentice  puts  an  end  to  the  contract  (see 
" AppTeiilicr," post.  p.  623),  tnors  is  in  general  no  right  to  the  return  of 
Bsy  part  of  the  premium  upon  the  death  of  the  master  {Whincup  v. 
Sughei,  L.  E.  6  C.  P.  78;  40  L,  J.  C.  P.  104).  It  seems  that  the  same 
rule  in  general  applies  in  the  case  of  an  articled  clerk  to  a  solicitor.  (7n  re 
Thimpion,  1  Es,  864 ;  WMncup  v.  Uiiyhrs.  eujira ;  Ftm*  v.  Carr,  28 
Ch.  D.  409 ;  54  L.  J.  Ch.  479 ;  Cordery  on  Solicitors,  2nd  ed.  p.  19.) 

If  the  mfwter  of  an  apprentice  or  aiiicled  clerk  becomes  bankrupt  during 
the  term,  such  bankruptcy  operates  as  a  discbai^  of  the  apprenticeship 
or  articles,  if  either  the  master  or  the  apprentice  or  clerk  givea  written 
notice  to  that  effect  to  the  trustee  in  the  bankruptcy,  who  is  empowered 
in  such  case  (o  return  a  reasonable  sum  in  respect  of  the  premium  (if  any) 
which  was  paid  to  theb.iTdmipt  (sec  the  Bankruptcy  Act,  1883,  s.  41.  wherti 
see  also  ae  to  the  power  of  traneferring  the  apprenticeship  or  articles  in 
eertain  caaea). 
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instruot  him  in  the  said  trade  hj  the  best  means,  and  to  provide 
for  him  sufficient  food,  drink,  lodging  and  other  necessaries, 
during  the  said  term. 

2.  The  plaintiff  accordingly  entered  into  the  service  of  the 
defendant  as  such  apprentice,  but  the  defendant  did  not  during 
the  said  term  instruct  the  plaintiff  in  the  said  trade  and  did  not 
provide  sufficient  food,  drink,  lodging  and  other  necessaries,  for 

the  plaintiff  [and  during  the  said  term,  viz.,  on  the  of 

,  18 — ,  wrongfully  dismissed  the  plaintiff  from  his  said 

service  and  wholly  refused  to  allow  him  to  serve  as  such 
apprentice  under  the  said  indenture]. 

3.  By  reason  of  the  above-mentioned  breaches  of  covenant 
[state  the  special  damage,  if  any']' 


By  the  Master  against  the  Father  or  Ouardian  on  the  Itidenture  oj 

Apprenticeship. 

1.  By  a  covenant  contained  in  an  indenture  of  apprenticeship 

dated  the •  of ,  18 — ,  the  defendant,  the  father  [or  the 

guardian,  or  as  the  case  may  be"]   of  the   apprentice  A.  B., 
covenanted  with  the  plaintiff  that  A.  B.  should  for  the  term  of 

years  faithfully  serve  the  plaintiff,  and  should  obey  his 

lawful  commands,  and  should  not  absent  him  from  the  plaintiff's 
service  imlawfully. 

2.  A.  B.  did  not  during  the  said  term  faithfully  serve  the 
plaintifi,  nor  did  he  obey  his  lawful  commands,  and  ne  absented 
himself  from  the  plaintiff's  service  unlawfully. 

Particulars  of  breaches  : — 


Aebitbation  and  Awabd  (a). 


(a)  The  general  statute  law  relating  to  arbitrations  has  been  consoli- 
dated and  amended  by  the  Arbitration  Act,  1889  (52  &  53  Yict.  c.  49), 
which  has  repealed  many  previous  enactments  on  this  subject  (see  s.  26). 

With  respect  to  references  under  the  order  of  the  Court,  or  of  a  judge 
or  majster,  and  the  procedure  thereon,  see  ss.  13 — 17  of  the  Act,  and 
Ann.  Pract.  1897,  pp.  176,  187. 

With  respect  to  references  by  the  written  agreement  of  the  parties,  it  is 
pxx>Tided  by  s.  12  that  '*  An  award  on  a  submission  may,  by  leave  of  the 
Court  or  a  judge,  be  enforced  in  the  same  manner  as  a  judgment  or  order 
to  the  same  effect."  By  s.  27,  a  **  submission  "  means  "  a  written  agree- 
ment to  submit  present  or  future  differences  to  arbitration,  whether  an 
arbitrates  is  named  or  not,'*  and  such  agreement  need  not  necessarily  be 
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signed  by  tte  parties.  {Baktr  v.  Yorkihire  Fire  Ins.  Co.,  [1892)  1 Q.  B.  144.) 
Henoe,  it  is  usuullj'  unnecessory  to  bring  an  action  in  order  to  enforce 
an  award  detorminuig  liability  which,  haa  boon  made  in  pursuance  of  a 
"  submiBsion  "  within  the  definition  above  cited.  But  an  action  is  still, 
in  general,  necessary  w.  order  to  enforce  an  award  where  the  agroement  of 
reference  was  by  word  of  mouth  only,  or  was  a  mere  agreement  for  a, 
valuation  as  distinguiBhed  from  a  reference  of  disputes  to  arbitration, 
or  where  the  leave  required  by  h.  12,  above  cited,  cannot  be  obtained,  or 
where  the  award  does  not  determine  the  liability  of  the  parties.  {In  re 
WilUtdfn  Local  Board,  (1886)  2  Q.  B.  412,  417  ;  and  see  "  Company" 
post,  p,  381.) 

By  b.  1,  "A  BubmiBBiou,  unless  a  contrary  intention  ia  expressed  therein, 
shall  be  irrerocable,  eicept  by  leave  of  the  Court  or  a  judge,  and  shall 
have  the  same  effect  in  all  respectB  as  if  it  had  boon  niaae  an  order  of 
Court."  The  meaning  of  this  section  is,  that  the  power  of  the  arbitrator 
or  arbitrators  appointed  under  a  submission  as  above  defined  cannot, 
where  once  conferred,  be  withdrawn  without  Buch  learo.  [In  re  Smith 
and  Beri'ice,  23  Q.  B.  D.  545 ;  59  L.  J.  Q..  B.  o3a.)  As  to  when  leave  to 
revoke  an  arbitrator's  authority  m^  be  obtained,  see  East  lurlia  I>iKk» 
Co.  V.  Kirk,  12  App.  Cas.  73S;'57  L.  J.  Q.  B,  293;  J<imts  v.  James,  23 
G.  B.  D.  1 2  ;  58  L.  J.  Q.  B.  424 ;  and  other  cases  cited  in  Ann.  Pract. 
1897,  p.  161. 

A  submission  bj-  word  of  mouth  only  is  revocable,  and  it  is  a  good 
defence  to  an  action  on  nn  award  made  upon  Kui:h  a  submission  that  the 
authority  of  the  arbitrator  or  arbitrators,  as  the  case  may  bo,  was  revoked 
before  the  award  was  made. 

By  s.  11,  "  Where  an  arbitrator  or  umpiro  haa  misconducted  himself, 
the  Court  may  remove  him."  This,  in  the  Queen's  Bench  Division,  ia 
commonly  done  on  motion.  It  would,  however,  soem  that  an  action 
■would  lie  for  an  injunction  to  restrain  on  arbitrator  from  proceeding  with 
an  arbitration,  where,  owing  to  uorniption,  misconduct,  or  interest  in  the 
subject-matter  of  the  arbitration,  of  which  at  the  time  of  his  appointment 
the  parties  had  no  notice,  ho  is  incompetent  or  unfit,  and  to  remove  hi*" 
from  his  office.  [AMmeehury  Rf/.  Co.  v.  B«dd,  2  Ch.  D.  113;  Bfdduw  v. 
Beddow.  0  Ch.  D.  Sfl ;  47  L.  J.  Oh.  588  ;  but  see  Jackaim  v.  Barry  By.  Co., 
(1893)  1  Ch.  238.)  In  cases  where  the  contract  provides  that  disputes 
arising  under  it  are  to  be  decided  by  the  agent  of  one  of  the  parties,  as, 
for  instance,  the  architect  or  engineer  employed  by  one  of  them,  such 
agent  is  not  disqualified  from  orbitrating  because  he  may  have  to  review 
bis  own  action  as  agent  to  some  extent,  or  reconsider  opinions  be  had,  in 
the  course  of  his  duty  as  agent,  expressed  upon  the  matters  in  dispute, 
but  to  remove  bim  it  must  be  shown  tiiat  be  was,  or  was  probably,  biassed 
and  would  not  honestly  consider  or  re-consider  the  matters  to  he  brought 
before  bim.  [Jackson  v.  Barry  By.  Co.,  mpra  ;  Erkerstey  v.  Mrreey  Bodia 
Board,  (1894)  3  Q.  B.  667 ;  71  L.  T.  308 ;  Ires  v.  mUant,  (1894)  2  Ch. 
478;  63  L.J.  Ch.  521.) 

An  action  will  not  lie  for  an  injunction  to  restrain  proceedings  in  an 
arbitration  upon  the  ground  that  the  matters  are  not  within  the  scope  of 
tike  submission,  or  that  an  awaid,  if  made  upon  them,  would  be  futue  or 
invalid  [S'oHh  Louden  By.  Co.  v.  O.  N.  By.  Co.,  11  Q.  li.  D.  30 ;  52  L.  J. 
Q.  B.  380;  Farrnr  v.  Cuopfr,  44  Ch.  1).  '268;  69  I..  J.  Ch.  506),  but  an 
action  may  bo  brought  upon  a  proper  ground,  as,  for  instance,  that  it  was 
obtained  by  fraud,  to  set  aside  a  submission  to  arbitration,  and  for  an 
injunction  to  restraiB  in  the  meantime  proceedings  in  the  arbitration 
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iMued  on  Buoh.  submission  {Kift8  y.  Moore,  (1895)  1  Q.  B.  253;  44  L.  J. 
a  B.  152). 

The  Act  has  no  application  to  the  case  of  a  reference  for  the  purpose 
merely  of  obtaining  a  valuation,  where  there  are  no  disputes  to  be  decided 
between  the  parties,  and  where  the  valuers  are  to  act  mainly  upon  their 
own  observation  and  skill  without  anything  like  a  judicial  inquiry.  (See 
In  re  Dawdy,  15  Q.  B.  D.  426 ;  54  L.  J.  Q.  B.  374 ;  In  re  Cams  Wilson, 
18  Q.  B.  D.  7 ;  56  L.  J.  Q,  B.  530 ;  In  re  Hammond,  6  Times  Eep.  302.) 

The  Act  applies  to  arbitrations  under  the  provisions  of  an^  particular 
statute,  as  though  they  were  arbitrations  pursuant  to  a  submission,  only 
in  so  far  as  the  Arbitration  Act,  1889,  is  not  inconsistent  with  the  Act 
regulatiTig  the  arbitration,  or  witJi  any  rules  or  procedure  authorised  or 
recognised  by  such  Act  (see  s.  24).  Accordingly  s.  12  does  not  apply 
where  the  particular  statute  imposes  a  new  liability  and  directs  the  mode 
of  enforcing  the  award  of  it.  ^In  re  Willesden  Local  Board,  ante,  p.  102.) 
Where  costs  are  awarded,  it  is  not  in  general  a  condition  precedent  to 
an  action  on  the  award  that  the  costs  should  have  been  taxea.  CHoulds- 
worth  Y.  Wilson,  4  B.  &  S.  1 ;  32  L.  J.  Q.  B.  289 ;  Metropolitan  Dist.  By, 
Co.  T.  Sharps,  5  App.  Cas.  425 ;  50  L.  J.  H.  L.  14 ;  Letvis  v.  Bossiter^  44 
L.  J.  Ex.  136.J 

Specific  performance  of  an  agreement  to  refer  existing  or  future  diffe- 
rences to  arbitration  will  not  in  general  be  ordered.  Xp^  Eldon,  L.  0., 
in  Street  v.  Bigby,  6  Ves.  818 ;  Oourlay  v.  BuJee  of  Somerset,  19  Ves. 
431 ;  Leake  on  Contracts,  3rd  ed.  p.  822.)  An  action  may  be  brought  to 
recover  damages  for  the  breach  of  an  agreement  to  refer  to  arbitration, 
but  it  is  said  that  in  general  the  damages  recoverable  would,  in  the 
absence  of  any  express  agreement  as  to  damages  to  be  recovered  for  such 
breach,  be  nominal,  because  there  could  be  no  proof  of  the  money  loss 
from  the  not  making  of  the  award.  {Livirwston  v.  Balli,  5  E.  &  B.  132  ; 
24  L.  J.  Q.  B.  269 ;  Street  v.  Bighy,  6  Ves.  814 ;  but  see  TTiomas  v. 
Fredricks,  10  Q.  B.  775.)  An  action  to  recover  damages  may,  however, 
usefully  be  brought  in  those  cases  where  by  the  terms  of  tne  contract 
the  price  or  damages  luive  to  be  ascertained  by  arbitration  as  a  condition 
precedent  to  their  recovery  by  action,  and  the  party  liable  for  such  price 
or  damages  fails  to  carry  out,  or  repudiates,  his  agreement  to  have  such 
price  or  damages  ascertained  by  arbitration.  (Ooldstone  v.  Osbom,  2 
C.  &  P.  551 ;  Scott  V.  Avery,  8  Ex.  487  ;  5  H.  L.  C.  811.) 

Where  a  person  has  been  invited  by  both  parties  to  an  arbitration  to 
act  as  paid  arbitrator,  he  can,  if  he  so  act,  maintain  an  action  for  his 
reasonaole  charges  as  such  arbitrator,  and  the  parties  to  such  arbitration 
are,  it  would  seem,  jointly  liable  to  him  for  such  charges,  however  the 
liability  might  ultimately  be  adjusted  as  between  the  parties  themselves. 
{Crampton  v.  Bidley,  20  Q,  B.  D.  48;  57  L.  T.  809.)  An  arbitrator 
generally  protects  himself  by  retaining  his  Hen  upon  the  award  until  his 
fees  are  paid.  If  an  excessive  charge  is  paid  to  him  in  order  to  take  up 
the  award,  the  party  paying  it  may  recover  back  the  overcharge  in  an 
action.  {Barnes  v.  BraithwaiU,  2li.&lil.  569;  Be  Coombs,  4 Ex.  839,  841, 
843 ;  FerrUey  v.  Branson,  20  L.  J.  Q.  B.  178.) 

All  arbitmtors  are  not  paid  arbitrators.  Whether  the  arbitrator  is 
entitled  to  payment  for  his  services  depends  in  each  case  upon  the  express 
or  implied  terms  of  the  employment.  {Hoggins  v.  Gordon,  3  Q.  B.  466, 
474 ;  Crampton  v.  Bidley,  sujpra.) 

An  arbitrator  is  in  a  quasi- judicial  position,  and  cannot,  at  any  rate  if 
he  acts  bond  Me,  be  sued  in  respect  of  his  decision  or  conduct  as  such 
arbitrator.    {Tharsis  Sulphur  Co.  v.  Loftus,  L.  B.  8  0.  P.  1 ;  42  L.  J. 
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Sfntermnf  of  Claim  for  Debt  on  an  Arbilrator's  Atranf. 

The  plaintiff's  claim  is  for  £ ,  for  money  payable  by  the 

defendant  to  the  plaintiff  under  an  award  of  15.  Y.,  made  on  a 
submission  to  his  arbitration  by  the  plaintiff  and  the  defendant 
of  matters  in  difference  between  them. 

Particulars — 

The  submission  was  in  writing,  dated  [or,  by  word  of  mouth 
on]  the of ,  18—. 

The  award  was  in  writing,  dated  the of ,  18—. 

The  amounts  thereby  awarded  to  be  paid  by  the  defendant  to 
the  plaintiff  were  as  foUows : — 

£    «.    d. 

(1.)  In  respect  of  the  matters  in  difference    . 

(2.)  Coats 

Total  due      . 


For  Money  due  under  an  Award  of  an  Umpire. 

The  plaintiff's  claim  is  for  money  due  from  and  payable  by 
tlie  defendant  to  the  plaintiff  under  an  award  of  I,  K.,  who  was 
duly  appointed  an  umpire  in  that  behalf  by  E.  F.  and  G.  II., 
tmder  a  submission  by  the  plaintiff  and  the  defendant  of  matters 
in  difference  between  them  to  the  arbitration  of  the  said  E.  F. 
and  G.  II.,  or  of  an  umpire  to  be  appointed  by  them  in  that 
behalf,  in  case  they  should  disagree,  as  they,  in  fact,  did. 

Particulars — [An  in  the prevnling  Forni]. 


For  Non-perfoiinanee  of  an  Award  of  an  Arbitrator  directing  that 
certain  Aeta  should  be  done  by  the  Defendant, 

X.  On  the of ,  18 — ,  the  plaintiff  and  the  defendant 

[by  an  agreement  in  writing  of  that  date]  agreed  to  refer  all 

(.\P.  6;  Pojipn  v.  Rote.  L.  E.  7  0.  T.  32;  Ih.  523;  41  L.  J.  C.  P.  11 ; 
lb.  187 ;  Stevmma  v.  WaUm,  4  C.  P.  D.  148 ;  48  L.  J".  C.  P.  318.) 

A  mero  valuer,  not  exorcising  functions  of  o.  judicial,  or  quasi- judiciul, 
character,  may  be  sued  for  nuBConduct  as  mioh  votuer  by  hia  employer,  or 
for  want  of  tnat  reasonable  skill  as  a  valuer  which  he  le  hold  to  warrant 
himsoU  to  posacsH  by  holding  himself  out  as  a  professional  valuer.  [Jtnkius 
V.  BMam,  15  C.  B.  lOS;  24  L.  J.  C.  P.  04;  Turner  v.  Gmilden,  L.  R.  9 
(J.  P.  57:  43L.  J.  0.  p.  60.) 

As  to  claims  on  awards  of  compensation  under  the  Lands  Glauses  Con- 
solidation Act,  seo  further  "  Company,"  jhuI,  p.  381. 
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matters  then  in  difference  between  them  to  the  arbitration  of 
E.  F.,  and  to  abide  by  his  award  concerning  the  same,  and  to 
perform  and  observe  any  directions  which  might  be  thereby 
giyen. 

2.  The  said  E.  F.,  by  his  award  in  writing,  dated  the 

of  — : — ,  18 — ,  which  was  duly  made  and  publiimed  in  pursuance 
of  the  said  agreement  of  reference,  directed  that  the  defendant 
should,  &o.  [oTy  should  not,  &c.,  as  the  case  may  bcj  stating  the 
acts  which  the  defendant  was  directed  to  do  or  to  abstain  from  doing"]. 

3.  The  defendant  has  not,  &c.  [or,  has,  &c.,  as  the  case  may 
bCf  stating  the  breaches  complained  of]. 

PartieulaiB — [here  give  particulars  of  the  breaches^  where  neceS' 
sary^  and  state  any  special  damage  suffered  by  the  plaintiff  ]. 


A  like  Formj  including  a  Claim  for  Costs  awarded  by  the  Arbitra- 
tor; see  Melhado  v.  Waisony  2  0.  P.  D.  281. 
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(a)  Previously  to  the  enactments  contained  in  s.  25  (6)  of  the  Jadicature 
Act,  1873  ^as  to  which,  see  note  (&),  infra),  debts  or  choses  in  action,  with 
the  exception  of  those  arising  on  certain  contracts  which  were  assignable 
by  the  law  merchant  fas  bills  of  exchange^  or  by  statute  (as  policies  of  life 
insarance,  &c.,  vide  infra),  were  not  assignable  at  law.  (See  Leake  on 
ContradB,  3rd  ed.,  pp.  996  et  aej. ;  2  Tudor's  L.  C,  6th  ed.,  pp.  796,  837 
d  ieq,)  In  Equity,  nowever,  it  was  otherwise,  the  Courts  of  Equity 
regimiine;  such  assignments  in  general  as  agreements  by  the  assignor  to 
permit  me  assignee  to  sue  at  law  in  his  name,  and  compellmg  the 
assignor,  when  the  assignment  was  for  valuable  consideration,  to  allow 
lufl  name  to  be  thus  used,  upon  receiving  a  proper  indemnity  against  costs. 
{Crmich  V.  CrHit  Fancier,  L.  E.  8  Q.  B.  374,  380;  42  L.  J.  a  B.  187; 
Tryon  v.  Naiumal  Provident  Inst.,  16  Q.  B.  D.  678 ;  65  L.  J.  Q.  B.  236 ; 
In  re  Turcan,  40  Ch.  D.  5 ;  58  L.  J.  Ch.  101 ;  Leake  on  Contracts,  3rd 
ed.,  p.  997  ;  2  Tudor's  L.  C,  6th  ed.,  p.  837.) 

The  Qneen's  Bench  Division  has  now  vested  in  it  the  authority  and 
jurisdiction  formerly  vested  in  the  Courts  of  Equity,  and  assignments 
formerly  regarded  by  those  Courts  as  valid  wiU  be  so  treated  in  aU 
Divisions  of  the  Hi^h  Court  of  Justice.  Such  assignments  were  regarded 
in  Equity  as  binding  the  debt  or  chose  in  action  in  the  hands  of  the 
debtor,  or  trustee,  or  other  person  liable  in  respect  of  it  to  the  assignor, 
from  the  time  when  such  debtor  or  trustee  or  other  person  had  notice 
of  the  assignment.  (2  Tudor*s  L.  C,  6th  ed.,  pp.  848  et  seq.)  But  a 
fonnal  or  written  notice  of  the  assignment  was  not  requisite,  as  it  was 
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enough  to  bind  tho  debt  in  Equity,  that  thn  debtor  or  trustee,  &c 
had  notice  in  point  of  fact  {lb. ;  Lhi/d  v.  Bunks,  L.  R.  3  Ch.  4S8 ;  37 
L.  J.  C.  P.  881  ;  Altetiojt  v.  ChichesUr.  L.  H.  10  C.  P.  319  ;  44  L.  J. 
Ch.  153),  and  no  aaeent  on  hia  part  was  neceasary  (Bum  v.  Cari-alho, 
2  My.  &.  Cr.  690 ;  Morrell  v.  WwUen,  16  Beav.  197,  203 ;  Leake  on 
Contracts.  3rd  ed.,  p.  1006 ;  2  Tudor'a  L.  C,  6th  ed.,  p.  841),  aor  -was  it 
in  general  necei^ar;  to  the  validity  of  an  equitable  assignment  that  it 
ahouid  he  in  writing,  except  in  caaoe  witmn  the  Statute  of  Frauds 
(2  Tudor'B  L,  C.  6th  ed.,  p.  843  ;  Leake  on  Contracta,  3rd  ed.,  p.  100*; 
Exp.  Hall,  10  Ch.  D.  615;  48  L.  J.  B.  7«).  As  between  the  asdgnBe 
and  the  assignor,  notico  was  not  rei^uircd  to  complete  the  aaaignment. 
[Ri-hinson  T.  NtsbiU,  L.  E.  3  C.  P.  204 ;  37  L.  J.  C.  P.  124 ;  Within^Um  v. 
TaU,  L.  E.  4  Ch.  288  ;  20  L.  T.  637 ;  (hrrinife  v.  Irimll,  34  Ch.  D. 
128 ;  56  L.  J.  Ch.  65;  In  re  Patrick,  (1891)  1  Ch.  82 ;  2  Tudor's  L.  C, 
6th  ed.,  p.  848.) 

As  to  what  amoTints  to  a  valid  equitable  e-isignment  of  a  debt  or 
chose  in  action,  sea  2  Tudor's  L.  C,  6th  ed.,  pp.  H40  ct  stij. 

An  order  given  to  a  debtor  or  trustee,  &c.  by  the  person  entitled  to  the 
debt  or  trust  fund,  for  payment  of  money  to  a  thinl  i>arty,  if  com- 
municated to  such  third  partv,  and  specifying  out  of  what  debt  or  funds  the 
giyment  is  to  be  made,  mayDe  a  good  equiteble  assignment.  (Leake  on 
Dutracts,  3rd  ed.,  p.  1004  ;  2  Tudor's  L.  C,  6th  od.,  pp.  841,  844 ;  sea 
Burn  V.  Ccirviilho.  4  My.  &  Cr.  690,  702  ;  Ffrciral  v.  Dttnii,  29  Ch.  D. 
12S  ;  64  L.  J.  Ch.  570;  Wehb  v.  fimrtA.  30  Ch.  D.  192  :  55  L.  J.  Ch.  343; 
and  see  Harding  v.  Hardiny,  17  Q.  B.  D.  442 ;  55  L.  J.  Q.  B.  552.J  But 
an  order  which  doea  not  specify  or  indicate  the  fund  out  of  which  pay- 
ment is  to  he  made  is  not  a  sufficient  equitable  assignment.  (Percival 
V.  Dunn,  tti/ira.) 

A  mare  order  or  request  to  a  debtor  or  agent  to  pay  a,  third  party,  uot 
communicated  to  such  third  party,  ia  a  mere  revocable  mandate,  not 
omountiug'to  an  equitable  assignment.  (Scott  v.  Porcher,  3  Mer.  652; 
Morrell  v.  Wootten,  16  Beav.  197 ;  2  Tudor's  L.  C,  6th  ed„  p.  844.) 

A  cheque  ia  not  an  equitable  assignment  of  moneys  of  tho  drawer  in 
the  banker's  hands.  (See  Bills  of  Exchange  Act,  1882,  b3.  53  (1).  73; 
HapkiKSon  T.  Foratfr,  L.  E.  19  Eq.  74;  Schroeder  t.  Central  Bank,  34 
L.T.  735:  24  W.  E.  710.) 

Futiu^  debts,  or  property  to  be  acquired  infuiuro,  may  he  the  subject 
of  equitable  aBsignmont.  {Broxim  t.  Tanner,  L.  E,  2  Eq,  800;  Taitbii  v. 
Official  Rpei-ivtr.  13  App.  Cos.  523 ;  58  L.  J.  Q.  B.  75,  and  see  also  note'  [h], 
]«iil,  p.  107,  and  caaen  there  cited.) 

Among  tho  principal  statutes  which  previouHly  to  the  Judicnture  Acts 
rendered  rhoses  in  action  arising  on  particular  kinds  of  contracts  aeagn- 
ahleat  law,  so  as  to  enable  tho  assignee  to  sue  at  law  in  his  own  name,  are 
the  following:— 18  &  19  Vict.  c.  Ill,  as  to  bills  of  lading  [boo  "SAi/ipiny," 
pott,  p.  339) :  tho  Companies  Act,  1862.  ss.  95,  133,  157,  bs  to  assignments 
of  book  debts  by  liquidators  (see  "  Cumpany,"  poet,  p.  187) ;  30  &  31  Vict, 
c.  144.  as  to  poliaea  of  life  insurance  (see  "  Ineurance,"  poet,  p.  245): 
31  &  32  Vict.  c.  86,  as  to  pohdes  of  matiue  iosunuce  [see  "  /n«tiran«a," 
pott,  p.  237). 
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By  the  Assignee  of  a  Debt^  under  s.  25  (6)  of  the  Judicature  Acty 

1873  (J). 

The  plaintiff's  olaim  is  for  money  due  from  and  payable  by 

the  defendant  to  the  plaintiff  as  assignee  of  a  debt  of  £ , 

which,  at  the  time  of  the  assignment  hereinafter  mentioned,  was 
due  from  the  defendant  to  E.  F.,  for  \^here  state  the  nature  of  the 
debty  asy/or  instance^  the  price  of  goods  sold  and  delivered  by  the 
said  E.  F.  to  the  defendcuit],  and  was  assigned  by  the  said  E.  F., 

(6)  By  the  Judicature  Act,  1873,  s.  26  (6),  "Any  absolute  assignment, 
by  \mting  under  the  hand  of  the  assignor  f  not  purjjortin^  to  be  by  way 
01  charge  only),  of  any  debt  or  other  legal  chose  in  aotion,  of  whicn 
express  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assignor  would  have  been  entitled  to  receive 
or  daun  such  debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have 
been,  effectual  in  law  (subject  to  all  equities  which  would  have  been  en- 
titled to  priority  over  the  right  of  the  assignee  if  this  Act  had  not  passed) 
to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action  from 
the  date  of  such  notice,  and  all  legal  or  other  remedies  for  the  same,  and 
the  power  to  give  a  good  discharge  for  the  same,  without  the  concurrence 
of  tne  assignor:  Provided  always,  that  if  the  debtor,  trustee,  or  other 
person  liable  in  respect  of  such  debt  or  chose  in  action  shall  have  had 
notice  that  such  assignment  is  disputed  by  the  assignor  or  anyone  claim- 
ing under  him,  or  of  any  other  opposing  or  conflicting  claims  to  such  debt 
or  chose  in  action,  he  shdll  be  entitled,  if  he  think  fit,  to  call  upon  the 
several  persons  making  claim  thereto  to  interplead  concerning  the  same ; 
or  he  may,  if  he  think  fit,  pay  the  same  into  the  High  Court  of  Justice, 
under  and  in  conformity  with  the  provisions  of  the  Acts  for  the  relief  of 
trustees."     (See  ** -4Mi5rnmcnf,"_po«f,  p.  628.) 

As  to  what  amounts  to  an  assignment,  as  distinguished  from  a  mere 
charge,  see  **  AMignment"  post,  p.  629. 

After  notice  of  the  assignment,  the  debt  or  chose  in  action  (subject  to 
any  equities  which  may  be  entitled  to  priority)  is  bound  in  the  hands  of 
the  -psaty  liable,  and  he  cannot  subsequently  pay  the  assignor.  {Brice  v. 
Bannuter,  3  Q.  B.  D.  669,  678 ;  47  L.  J.  Q.  B.  722 ;  Boxburghe  v.  Cox,  17 
Ck  D.  520,  526 ;  60  L.  J.  Ch.  772 ;  and  see  note  (a),  ante,  p.  105 ;  and 
note  ((i),  jMMt,  p.  629.) 

An  assignment  under  s.  26  (6)  may  be  valid  as  against  the  debtor  or 
trustee,  &c.,  though  without  consideration.  [Harding  v.  Harding,  17  Q.  B. 
D.  442 ;  56  L.  J.  Q.  B.  552 ;  and  see  '*  Assignment*^  post,  p.  628.) 

The  assignment  may  be  of  an  accruing  or  future  debt  to  become  due 
mider  an  existing  conlxact.  (Brice  v.  Bannister,  3  Q.  B.  D.  569 ;  47  L.  J. 
Q.  B.  722 ;  Buck  v.  Bohson,  3  Q.  B.  D.  686 ;  48  L.  J.  Q.  B.  250 ;  British 
Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149,  154 ;  49  L.  J.  Q.  B.  321 ;  Walker  v. 
Bradford  Old  Bank,  12  Q.  B.  D.  611 ;  63  L.  J.  Q.  B.  280 ;  Webb  v.  Smith, 
supra  ;  Knill  v.  Browse,  33  W.  E.  163 ;  Drew  v.  Josolyne,  18  Q.  B.  D.  590 ; 
56  L.  J.  Q.  B.  490 ;   Western  Waggon  Co.  v.  West,  (1892)  1  Ch.  271.) 

A  person  who  has  obtained  an  absolute  assignment  from  different 
^editors  of  a  debtor  of  the  various  debts  due  to  them  may  properly  sue 
the  debtor  for  them  in  a  single  action,  after  giving  the  notice  required  by 
the  above  sub-section.  {Comfort  v.  Betts,  (1891)  1  Q.  B.  737 ;  60  L.  J. 
Q.  B.  656.) 
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by  writing,  under  his  hand,  dated  the of ,  18 — ,  to  the 

plaintiff  absolutely,  of  which  assignment  express  notice  in  writing 

was  given  to  the  defendant  on  the  of  ,  18 —  [or, 

before  action]. 

Particulars — [fiei^e  state  particulars  of  the  debt  originally  due 
from  E.  F-:]. 

The  likCf  where  the  Assignment  teas  of  a  Debt  due  and  of  other 
moneys  to  become  due  under  an  Agreement  (6). 

1.  The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  as  assignee  of  the  sums  of  money  which,  at  the 
time  of  the  assimment,  were  due  or  to  become  due  from  the 
defendant  to  E.  £^.,  under  an  agreement  between  them,  dated 

the  of ,  18 — ,  whereby  it  was  agreed  that  E.  F.  should 

erect  for  the  defendant  the  buildings  therein  mentioned  for  the 
sum  of  £500,  to  be  paid  by  the  defendant  to  E.  F.,  as  follows : — 
£200  when  tiie  outer  walls  of  the  buildings  should  be  erected; 
£150  when  they  should  be  roofed  in ;  and  £150  when  the  build- 
ings should  be  finally  completed. 

2.  The  said  sums  of  money  were  absolutely  assigned  to  the 
defendant  by  the  said  E.  F.  by  writing  under  his  hand,  on  the 

of ,  18 — ,  and  express  notice  in  writing  of  the  said 

assignment  was  given  to  the  defendant  on  the of ,  18 — . 

3.  At  the  time  of  the  said  assignment  the  said  outer  «wallfi 
had  been  erected,  and  the  sum  of  £200  was  due  from  the  defend- 
ant to  the  said  E.  F.  imder  the  said  agreement,  and  after  the 
said  assignment  and  before  action,  the  said  buildings  were  roofed 
in  and  finally  completed,  and  the  said  two  further  sums  of  £150 
became  due  from  the  defendant  under  the  said  agreement. 

4.  The  defendant  has  not  paid  the  said  sums,  or  any  of  them. 


For  another  Form^  see  Bickers  v.  Speight^  22  Q.  B.  D.  7 ;  58 

L.  J.  a  B.  42. 


By  the  Assignee  of  the  Book  Debts  of  a  Bankrupt  on  an  Assign^ 
ment  thereof  undo*  the  Bankruptcy  Acty  1883,  s.  56,  see 
"  Banh^ptcy^^  posty  p.  126. 


By  the  Assignee  of  a  Debt  assigned  by  a  Liquidator  appointed  under 
the  Companies  Winding-up  Actj  1890,  see  ^^Company^^* 
posty  p.  187. 
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By  the  Assignee  of  a  Policy  of  Life  Insurance^  under  30  4"  31  Vict. 

c,  144,  see  ^^ImurancCj^ postj  p.  245. 


By  or  against  the  Indorsee  of  a  Bill  of  Lading ^  where  the  Property 
passed  by  the  Indorsement^  see  "  Shipping^'' post^  pp.  339,  342. 


By  Shipowners  against  the  Indorsee  of  a  Bill  of  Lading y  where  the 
Property  passed  by  the  Indorsement^  see  "  Shipping^^  post^ 
p.  343. 


AssuRAKCE.     See  ^^Insurance^^  post^  p.  236. 


Auctioneer  (a). 


(a)  An  aTictLoneer  employed  to  sell  goods  has  a  special  property  in 
them,  and  a  lien  upon  them  for  his  charges  and  commission.  (WUliams  y. 
MxUinqUm,  1  H.  Bl.  81 ;  Bobinaon  v.  Butter,  4  E.  &B.  954 ;  24  L.  J.  Q.  B. 
250;  Wool/ev.  Home,  2  a  B.  D.  355;  46  L.  J.  Q.  B.  534;  see  ''Lien;' 
poH,  p.  909.)  He  has  also  a  lien  upon  the  proceeds  of  the  sale  of  goods  or 
land.  {Bobinsan  v.  BtUter,  supra;  Webb  v.  Smith,  30  Ch.  D.  192 ;  55  L.  J. 
Ch.  343.) 

Where  the  conditions  of  sale  provide  for  a  deposit,  the  auctioneer,  in 
general,  reoeiyes  the  deposit  as  a  stakeholder,  and  not  as  a  mere  agent  of 
toe  Tendor,  and  cannot  usually  be  sued  for  the  deposit  till  the  result  is 
known.  [Harrington  v.  Hoggart,  1  B.  &  Ad.  577  ;  Edgell  t.  Bay,  L.  E.  1 
C.  P.  80;  35  L.  J.  0.  P.  7;  Ellis  v.  OouUon,  (1893)  1  Q.  B.  350;  62  L.  J. 
Q.  B.  232.     See  further  **  Sale  of  Land,''  post,  p.  329.) 

An  auctioneer  is  the  agent  of  both  parties  at  a  public  sale  to  charge 
them  by  siting  a  memorandum  of  tne  sale  to  satisfy  Ihe  Statute  of 
Frauds.  [Hinde  v.  Whitehouse,  7  East,  558;  Emmersonr.  Heelis,  2  Taunt. 
»8;  Ptirce  t.  Corf,  L.  E.  9  Q.  B.  210,  214 ;  43  L.  J.  Q.  B.  52.)  An  auc- 
tioneer's derk  employed  at  a  public  auction  to  take  down  the  buyers* 
names,  may,  where  the  purchaser  gives  his  name  to  him  to  be  taken 
down,  or  otherwise  authorises  him  to  act  for  him,  be  considered  an  agent 
to  bind  both  the  seUer  and  the  buyer  by  his  signature.  {Peirce  v.  Corf, 
ttipra;  Bird  v.  Boulter,  4  B.  &  Ad.  443;  Sims  v.  Landray,  (1894)  2  Ch. 
318 ;  Bdl  V.  Balls,  (1897)  1  Ch.  663  ;  66  L.  J.  Ch.  397.)  It  is  only  at 
a  public  sale  that  the  auctioneer,  or  his  clerk,  is  thus  authorised  to 
bind  the  purchaser.  {Mews  v.  Carr,  1  H.  &  N.  484 ;  26  L.  J.  Ex.  39 ; 
Bell  Y.  Bads,  supra,)  If  the  auctioneer  sues  the  purchaser  in  his,  the 
aoctiopeer's,  own  name  in  a  case  where  a  written  memorandum  is  required 
to  satisfy  the  Statute  of  Frauds,  it  is  not  sufficient  that  there  should  be 
^  ■gnatnre  by  the  aactioiieer  himself,  because  a  vendor  cannot  be  an 
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Slatemenf  of  Chim  for  Remuneralion  for  Work  done  (is  an 
Auctioneer  {b). 

The  plaintiff's  olaim  is  for  money  payable  by  the  defendaat 
to  the  plaintiff  for  work  done  and  journeys  made  by  the  plointifi, 
03  an  auctioneer  and  appraiser,  for  the  defendant  at  his  request, 
and  for  materials  proYided  by  the  plaintiff  in  and  about  tie  said 
work  for  the  defendant  at  hu  request. 

Particulars : — 


Bi/  an  Auctioneer  against  the  Purchaser  for  the  price  of  Goods  sold 
by  Auction  (c). 

The  plaintiffs  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  price  of  goods  sold  by  auction  on  the 
of ,  18 — ,  by  the  plaintiff  to  the  defendant. 


agent  for  tho  purchaser  within  that  Statute.  (SAnrnian  t.  Brandt,  L.  E.  6 
Q.  B.  720;  40  L.  J.  Q.  B.  31^;  Fanbrother  v.  Simi-mu,  5  B.  &  Aid. 
333.)  But  his  cWk'a  si^atnre  of  the  memorajiduin,  if  authoriaod  bf  the 
purchaser,  would  bo  sufRoient.  (Bird  v.  Boulter,  supra.)  Where  such 
mmnoranduia  iu  necessary  in  order  ta  bind  the  purchaser,  an  auctiouoer 
employed  by  the  vendor  is  liable  to  him  for  negligence  if  he  iaHa  to  make 
a.  eulEcieut  memorandum.  (Jfi'rw  t.  Corf,  auyra.)  As  to  what  ia  a  suffi- 
cient memorandum  under  e.  4  of  the  Statute,  see  Risklon  v.  WluttnuiTf, 
L.  R.  8  Ch.  D.  ^fl7 ;  47  L.  J.  Ch.  639. 

In  a  sale  of  goods  by  auction  the  gecrot  employment  of  "  puflera,"  that 
ia  to  aay,  of  persons  to  rua  up  ttio  pricfi  against  the  public,  will  in  genei-ol, 
and  apart  from  any  conditions  justityine  it,  be  deemed  a  fraud.  (See  the 
Sole  of  Qoods  Act,  1893,  s.  58;  Hoiimrd  y.  CoKtU,  6  T.  R.  (H2:  Ortm  v. 
Bii<entock,  14  C.  B.  N.  8.  204;  32  L.  J.  0.  P.  181;  Union  Baidcy.  Marnier , 
37  Ch.  D.  51 ;  67  L.  J.  Ch.  124.) 

As  to  sales  of  poods  by  auction,  see  further  the  Sale  of  Goods  Act,  1893 
{56  &  57  Vict.  c.  71),  3.58. 

As  to  sales  of  land,  see  the  Sale  of  Land  by  Auction  Act,  1HG7, 
as.  4,  5,pD(t,  p.  328. 

Aa  to  when  an  auctionaer  soUinp  goods  for  a  person  who  is  not  entitied 
to  them  is  liable  to  an  action  by  the  owner  for  conversion  of  them,  eee 
Barhr  v.  Farhii-j,  (1891)  2  Cli.  172 ;  60  L.  J.  Ch.  368  :  Comolidated  <'<>. 
v.  Curtk  £  Son,  (18fl2)  1  Q.  B.  495  ;  60  L.  J.  Q.  B.  3125;  and  see 
cases  cited  "  L'un'-ivion,"  jiost,  p.  390, 

(h)  See  "Work,"  jiott,  p.  3(io. 

(c)  Auctioneers,  m  general,  contmct  in  their  own  name,  and  are,  in 
that  case,  liable  to  be  sued,  and  capable  o[  suing,  whether  they  disclose 
the  name  of  theii-  principal  or  net,  [l-'ninMyu  v.  lAtinnnd,  4  C.  B,  ti37 ; 
Fithrr  V.  M^Jteh,  8  U.  &  L.  411 ;  34  L.  J.  U.  B.  177  ;  W-joI/c  t.  IIoi-Ht,  2 
Q.  B.  I>.  3jj  ;  4(i  L,  J.  Q.  B.  534.) 

The  Bale  of  each  lot  at  an  auction  ia  pn'md  facie  a  separate  contmct. 
'"wtheSaleof  Goods  Act,  1893,  B.  ,i8(l);   "  "   ■*    -  "' 

;  Awto  T.  Lord  Dormer,  4  B.  ft  Ad.  77.] 
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Partioulars : — [^here  state  particulars^  showing  the  goods  sold^  and 
the  prices  thereof^  and  giving  credit  for  the  deposit^  if  any^  paid  by 
the  purcAasery  and  shomng  what  is  the  balance  dueJ] 


By  an  Auctioneer  against  the  Purchaser  of  OoodSj  for  not  taking 
them  away  and  paying  for  them  in  accordance  with  the  Con* 
dUions  of  Sale  {d). 

1.  The  plaintifE  sold  by  auction  to  the  defendant  on  the 
of ,  18 — ,  oertain  fumituxei  at  the  price  of  £ , 

Either  party  may  revoke  the  bid,  or  the  offer  to  sell,  before  the  fall  of 
the  hammer  (see  the  Sale  of  Goods  Act,  1893,  b.  58  (2) ;  Payne  y.  Cave, 
8  T.  B.  148),  and  that,  even  if  the  conditioiLB  provide  taat  the  sale  shall 
be  without  reserve,  or  that  no  person  shall  retract  his  bidding  {Warlow 
V.  HarrUan,  1  E.  &  £.  295;  29  L.  J.  Q.  B.  14;  and  see  Harris  v.  Nicker- 
«m,  L.  B.  8  Q.  B.  286;  42  L.  J.  Q.  B.  171). 

Merely  advertising  an  intended  sale  of  ^;oods  by  auction  does  not 
amount  to  a  contract  with  a  person  attending  the  sale  that  the  goods 
shall  not  be  withdrawn  from  the  sale,  though  it  may  be  otherwise  where 
the  sale  is  advertised  as  without  reserve  and  the  goods  are  withdrawn 
after  the  bidding  has  commenced.  {lb,)  As  to  actions  in  cases  within  the 
Statate  of  Frauds,  see  note  (a),  supra. 

((Q  See,  for  forms  of  pleading  in  such  cases  previously  to  the  Judicature 
Acts,  Oreen  v.  Baverstockj  supra  ;  Pettitt  v.  Mitchelly  4  M.  &  G.  819. 

A  condition  requiring  the  purchaser  to  dear  away  goods  within  a 
s^ndfied  time  does  not  constitute  a  condition  precedent  to  an  action  by 
hmi  aeainst  the  auctioneer  for  refusing  to  deliver  them.  ( Woolfe  v.  Home, 
lupra.) 

Goods  sold  at  an  auction  cannot  legally  be  resold  in  case  of  default  of 
the  purchaser  in  carrying  them  away  or  paving  for  them  according  to  the 
conditions,  imless  there  is  a  condition  enabling  them  to  be  so  deiut  with. 
{Wool/e  V.  Home,  2  Q.  B.  D.  355  ;  46  L,  J.  Q.  B.  534 ;  and  see  Valpy  v. 
Oakdey,  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380 ;  Griffiths  v.  Perry,  1  E.  &  E. 
680 ;  28  L.  J.  a  B.  204 ;  Martindale  v.  Smith,  1  a  B.  389.)  If  goods 
Bold  are  resold,  where  there  is  no  condition  as  to  re-sale  on  default, 
tiie  original  purchaser,  although  in  default,  can  claim  the  profit  on  the 
re-sale,  or,  if  there  is  no  profit,  can  recover,  at  least,  nominal  damages 
(Benjamin  on  Sales,  2nd  ed.,  p.  649;  Valpy  v.  Oakdey,  supra;  and 
Oriffiths  V.  Perry,  supra),  but  would  be  liable  to  be  met  by  a  counter- 
claim for  his  breach  of  contract,  the  claim  upon  which  might  be  sufficient, 
or  even  more  than  sufficient,  to  afford  a  defence  to  such  action. 

An  auctioneer  contracting  in  his  own  name  is  liable,  in  the  absence  of 
conditions  to  the  contrary,  if  he  re-sells,  or  refuses  to  deliver,  after  the 
time  fixed  by  the  conditions  of  sale  for  the  taking  away  of  the  goods  by 
the  purchaser  has  expired,  the  goods  being,  notwithstanding  the  default, 
for  which  a  cross-action  may  be  brought,  or  a  counter-claim  pleaded,  the 
property  of  tiie  purchaser.  (Woolfe  v.  Home,  supra  ;  Saint  v.  rilley,  L.  E. 
10  Ex.  137 ;  44  li.  J.  Ex.  33.) 

As  to  the  implied  averment  of  fulfilment  of  conditions  precedent,  see 
"  CondUUms  Precedent;'  poet,  p.  188. 
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upon  tlie  terms  [contained  in  the  printed  conditions  of  sale] 
that  the  defendant  sliould  clear  away  the  said  furniture  within 

days  from  the  said of -,  and  before  clearing  away 

the  same  should  pay  the  aaid  price  thereof  to  the  plainfiii. 

2.  The  defendant  did  not  cleax  away  the  said  furniture  or 
any  part  thereof,  and  did  not  pay  to  the  plaintiff  the  said  price 
or  any  part  thereof. 

Particulars  are  as  follows : — 


By  a  Vender  against  a  Purchaser  of  Land  sold  by  Auction,  for  not 
completing  the  Purchase :  see  "  Sale  of  Land,"  post,  p.  328. 


Bailments  (o). 

Statement  of  Claim  bij  a  Warehouseman  for  keeping  and  taking 
Care  of  Goods  (6). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  work  done  by  the  plaintiff  in  keeping  and 
taking  care  of  goods  and  providing  warehouse-room  for  the 
Bame  for  the  defendant  at  his  request. 

Particulars: — 
18—.  £    s.     d. 
Jan.  Ist      Warehousing  and  taking  core  of  house- 
to           hold  furniture   at  between   these 

July  3l8t.     dates  at  [the  agreed  rate  of]  £ per 

mouth  . 


Amount  due   . 


(o)  BailmBut  is  a  delivenr  of  ^oda  to  another  for  Homo  purpoao  upon 
a  contract,  expt'csa  or  impliod,  that  uFter  the  purpose  has  been  fulfilled 
they  shall  be  redeiiTered  to  the  bailor  or  otherwise  dealt  with  according  to 
his  directions,  or  (as  the  ca30  may  be)  kept  till  he  reclaimB  them.  For 
the  law  of  bailments,  see  the  notes  to  Ccggn  v.  nprnnrd,  1  Smith's  L.  C, 
10th  ed.,  p.  167  :  and  for  elaims  in  tort,  see  •'  Bailments,"  piut,  p.  3()9. 

(6)  When  a  chattel  is  detained  under  a.  claim  of  lien  against  the  owner, 
and  charges  are  incurred  in  keeping  and  takins  caro  of  it,  no  claim  cuu 
be  made  agaiuiit  the  owner  in  respect  of  such  chargea.  {Some*  t.  Britis/t 
Jhapire  Bhipping  Co.,  8  H.  L.  a  338 ;  ^  L.  J.  a  B.  22'^.) 
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The  like  by  a  Wharfinger  for  Wharfage  and  Warehome-roonu 

The  plamtifFs  olaim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  wharfage  and  warehouse-room  of  goods 
landed,  stowed  and  kept  by  the  plaintiS  in  and  upon  a  wharf, 

warehouse  and  premises  of  the  plamtiff  at ,  for  me  defendant 

at  his  request. 

Particulars: — 
18 — .  £    8,    d, 

June  — .      Wharfage  of  bales  of  cotton  at 

Wharf 

June  4th     Warehouyse  rent  for  same  for weeks 

to  at per  week 

Deo.  9th  : 

Amount  due 


Against  a  Picture  Dealer  for  not  taking  proper  Care  of  a  Picture 
entrusted  to  him  for  the  Purpose  of  being  cleaned. 

1.  The  plaintifF  has  suffered  damage  by  breach  of  contract 
by  the  defendant  in  not  taking  proper  care  of,  cleansing  and 
restoring  and  returning  to  the  plaintiff  in  a  proper  condition 
a  picture  belonging  to  the  plaintijff  which  the  defendant  received 
from  the  pkintifE  for  the  purpose  of  being  taken  proper  care  of 
by  the  defendant  and  by  him  cleaned  and  restored  and  returned 
in  a  proper  condition  to  the  plaintiff,  for  reward  to  be  paid  by 
the  plaintiff  to  the  defendant  in  that  behalf. 

2.  The  defendant  did  not  take  proper  care  of  the  picture, 
and  returned  it  to  the  plaintiff  in  a  damaged  and  improper 
condition. 

Particulars:— 

The  contract  was  made  verbally  between  the  plaintiff  and  the 
defendant  in  the  defendant's  shop  on  the of ,  18 — . 

The  damage  to  the  picture  consists  of  [state  details']^  and  is 
estimated  at  £ . 


Against  a  Livery  Stable  Keeper  for  not  taking  Care  of  a  Horse. 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's 
breach  of  contract  in  not  taking  proper  care  of  a  horse  of  the 

plaintiff  which  the    plaintiff   m  the  month  of  ,   18 — , 

entrusted  to  the  defendant,  who  is  a  livery  stable  keeper,  upon 
the  terms  that  the  defendant  would  take  proper  care  of  the  said 

B.L.  I 
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horse  in  a  separate  stall  in  his  stable  for  the  sum  of  £ per 

week. 

2.  The  defendant  received  the  said  horse  for  the  purpose  and 
on  the  terms  aforesaid,  but  did  not  take  proper  care  of  the  said 
horse  and  did  not  keep  the  said  horse  in  a  separate  stall, 

3.  In  consequence  of  Uie  said  breach  of  contract  the  said 
horse  waa  kicked  by  another  horse  in  the  said  stable  and  his  leg 
was  broken  and  he  became  and  ia  of  no  use  to  the  plaintiff. 


(  RaUicaji  Company  for  not  mfely  l^ecpinif  Goods  left  in 
the  Cloak  Room  at  one  of  their  Statiom  (c). 

1.  On  the  of   ,   18 — ,  the  pkintilf,  who  was   a 

passenger  on  the  defendant's  railway  from  to  ■ -,  left 

Ilia  portmanteau  in  charge  of  the  defendants  at  the  cloak  room 

]>rovided  by  the  defendants  at  their  station  at  for  the 

I'onvenience  and  accommodation  of  passengers  travelling  ou 
their  line,  and  paid  the  defenilanta  the  usual  fee  charged  by 
them  at  the  said  cloak  room  for  the  puqiose,  and  upon  the 
terms  of  having  the  said  portmanteau  taken  care  of  by  the 
defendants  and  redelivered  to  him  upon  request. 

2.  The  defendants  did  not  take  care  of  the  said  portmanteau 
and  did  not  redehver  the  same  to  the  plaintiff  upon  his  requesting 
them  to  do  bo,  whereby  the  said  portmanteau  and  its  contents 
were  and  are  lost  and  the  plaintiff  haa  been  put  to  great 
inconvenience  and  expense. 

Particulars : — 


(c)  The  liability  in  those  cases  is  that  of  bailees  for  reward,  who  are 
bound  to  restore  the  goods  dopoeitcd,  when  properly  di'iwiuided  by  the 
dopositor,  unless  provenfed  by  some  csiusp  not  duo  to  the  wont  of  reason- 
able care  on  their  part.  {Tlarne  v.  Gt.  W.  By.  Co.,  1  Q.  B.  D.  515;  i5 
L.  3.  Q.  B.  729.)  Conditions  contained  in  or  indorsed  on  a  voucher  or 
ticket  each  as  is  usuiiUy  given  to  the  depositor  are  binding  upon  him  if 
ho  knows  of  them,  or  if  the  company  has  done  what  is  reasonabW  sufficient 
to  give  him  notice  that  there  were  such  conditions.  (Ih. ;  PaTker  v.  S.  E. 
Ry.  Co.,  2  C.  P.  T).  416 ;  46  L.  J.  C.  P.  768 ;  IHittins  v.  fly""'".  'Oft-  B-  D. 
178  ;  52  L.  J.  Q.  B.  121 ;  Richardaoa  v.  RowiitTet,  (1MB4)  A.  C.  217 ;  63 
L.  J.  a.  B.  283.) 

A  restaurant  keeper  is  liable  for  the  loss  of  a  customer's  overcoat  taken 
charge  of  by  one  of  his  waitcTd  ia  the  course  of  his  employment  and 
negligently  kept.  (t/Haniv.  *im(a,  (18fi4)  1  Q.  B.92;  63  L.  J.  Q.  B.  269.) 
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Bankers  (a). 

Statement  of  Claim  by  Bankers  for  Money  due  to  them  from  a 

Customer  (b). 

The  plamtifb'  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiffR  for  money  lent  by  the  plaintifis  to  the  defendant, 


(a)  Banking  companies  whioh  are  inoorpoTated  by  registration  nnder 
the  Companies  Act,  1862,  or  to  whicli  that  Act  api)lie8  (see  ss.  17o---177), 
sue  and  are  sued  in  the  ordinary  form  by  their  registered  names  as  incor- 
porated companies.    (See  '*  Company^**  poet,  p.  182.) 

Banking  copartnerships  goyemed  by  the  7  Qteo.  IV.  c.  46,  s.  9,  or  by 
the  7  &  8  Yict.  o.  113,  s.  47  (re-enacted  by  s.  205  of  the  Companies  Act, 
1862),  are  bound  to  sue  and  must  be  sued  in  the  name  of  one  of  their 
pubbc  officers.  (Steward  v.  Oreavea,  10  M.  &  W.  711;  Chapman  v.  Milvain^ 
5  Ex.  61 ;  and  see  27  &  28  Yict.  c.  32,  s.  1.)  This  is  so,  even  where  the  action 
is  brought  upon  a  deed  or  instrument  relating  to  the  bank  business  made 
irith  the  trustees  for  the  copartnership.     {Chapman  y.  Milvain,  supra,) 

Where  the  statement  of  claim  by  or  against  a  public  officer  is  framed 
upon  a  coyenant,  bond,  or  other  instrument  entered  into  with  trustees  for 
the  oopartnership,  the  contract  with  them  must  be  alleged  according  to 
the  fact,  and  the  statement  of  claim  should  show  that  it  was  made  with 
them  as  trustees  for  the  copartnership,  and  related  to  its  concerns. 

Priyate  bankers  who  are  imincoiporated,  and  are  not  goyemed  by  the 
statutory  proyisions  aboye  referred  to,  sue  and  are  sued  in  the  ordmary 
manner,  either  as  indiyiduals  or  in  the  name  of  their  firm.  (See  '^FartnerSf 
poa,  p.  308.) 

(6)  The  relation  between  a  banker  and  his  customer  who  pays  money 
into  the  bank  is  the  ordinary  relation  of  debtor  and  creditor,  with  the 
superadded  obligation  to  honour  the  customer's  cheques  when  the  banker 
has  sufficient  assets  of  the  customer  ayailable  for  that  purpose,  the  money 
80  paid  into  the  bank  bein^,  in  fact,  money  lent  to  the  banker  on  the 
terms  that  it  should  be  repaid  when  called  for  by  cheque.  {Foley  y.  Hillf 
2  H.  L.  0.  28 ;  Oray  y.  Johnston,  L.  E.  3  H.  t.  1 ;  Walker  y.  Bradford 
Old  Bank,  12  a  B.  D.  611 ;  63  L.  J.  Q.  B.  280.) 

A  banker  is  bound  to  honour  a  customer's  cheque  if  he  has  sufficient 
assets  of  the  customer  in  his  hands,  and  he  cannot  under  ordinary 
circumstances  set  up  a  jti»  teriii  against  the  order  of  the  customer, 
or  refuse  to  honour  his  cheque  on  any  other  ground  than  some  sufficient 
one  resulting  from  an  act  of  the  customer  himself.  {Per  Lord  Westbury, 
Oray  v.  Johnskm,  L.  E.  3  H.  L.  14 ;  see,  howeyer,  per  Lord  Cairns,  i7>.  11 .) 
If,  howeyer,  an  executor  or  trustee,  who  is  indebted  to  a  banker,  applies 
a  nortion  of  the  trust  assets  in  the  banker's  hands  to  the  payment  of  his 
deot  to  the  banker,  the  banker  is  not  justified  in  accepting  such  portion 
if  he  is  cognizant  of  the  fact  that  the  assets  are  trust  assets,  as  in  so  doing 
he  would  be  partid^ting  in  the  breach  of  trust  for  his  own  personal 
benefit.  {Per  Lord  Westbury,  Oray  y.  Johnston,  supra;  see,  also,  Bailey 
T.  Finch,  L.  E.  7  Q.  B.  34 ;  41  L.  J.  Q.  B.  83 ;  Thomson  y.  Clydesdale 
Bank,  (1893)  A.  C.  282.) 

A  banker  who  refuses  to  pay  a  customer's  cheque,  haying  assets  in 
his  hands  applicable  to  that  purpose,  is  liable  to  pay  at  least  nominal 
damages  {MarzeUi  y.  Williams,  1  B.  &  Ad.  415) ;  and  substantial  damages 

l2 
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and  for  money  paid  by  the  plaintiffs  for  the   defendant  at 
his  request,  and  for  work  done  and  materiale  provided  by  the 


may  be  recoTered  against  him  without  proof  ot  actual  loss  (Roliii  v. 
Steward.  14  0.  B.  595 ;  23  L.  J.  0.  P.  148 ;  Larioe  v.  Bonany,  L.  K.  6 
P.  C.  346,  357). 

Where  the  usual  dealing  of  a  banker  was  to  credit  a  custemer  in  his 
books  against  bills,  &o.,  paid  in,  and  to  honour  the  chequee  of  the 
customer  accordingly,  he  was  held  liable  for  refusing  to  pay  a  cheque 
without  having  given  notice  that  he  discontinued  such  dealing,  {^Ciimming 
T.  Shand,  o  H:  &  N.  95 ;  27  L.  J.  Ex.  129.) 

Bmnch  tanks  are  agencies  of  one  principal  banting  corporation  or 
firm  {Prince  v.  Oriental  Bank.  3  App.  CaB.  32a  ;  47  L.  J.  P.  C.  42  ;  Oar- 
nett  V.  MrKfiran,  L.  B.  8  Ex.  10 ;  42  L.  J.  Ex.  1),  and  if  a  customer  has 
accounts  at  more  than  one  of  the  branches  of  a  bank,  the  bank,  in  the 
Rbaeuce  of  any  agreement  to  the  contrary,  would  be  justified  in  refusing 
to  honour  his  cheques,  if  on  the  whole  state  of  accounts  he  had  not 
BufBcient  assets  {fb.).  Such  branches  are,  however,  distinct  for  the 
purpose  of  estiuiating  the  time  at  which  notice  of  dishonour  should  be 
given  (Clpde  v.  BayliT/,  12  M.  &  W.  51 ;  Prinre  y.  Oriental  Bank.  $upra  ; 
see  '^  Bills  of  Exchange,"  post,  p.  132),  and  bankers  are  only  bound  to 
pay  a  customer's  cheque  at  the  branch  where  he  keeps  his  account  ( H'ood- 
iaad  v.  Fettr,  7  E.  &  B.  519;  26  L.  J.  Q.  B.  202;  Prince  v.  (JrienUil 
Sank,  mtjtra). 

A  cheque  does  not  operate  as  an  assignment,  and  where  a  cheque  is 
drawn  by  a  customer  of  a  bank  in  favour  of  a  third  person,  the  payee  or 
holder  of  the  cheque,  as  euch.  has  no  right  of  action  against  the  banker 
in  respect  of  its  dishonour.  (Hopkimon  v.  Foreter,  L.  R,  19  Eq.  74; 
Schroeder  v.  Cily  Bank,  34  L.  T.  735  ;  see  "  Auignmeiit."  ante,  p.  106.) 

A  banker  having  paid  a  cheque  in  ignorance  that  he  then  had  no  assets 
of  the  customer,  cannot  recover  back  the  amount  from  the  payee.  ( Okambtrt 
y.  Millar,  13  0.  B.  N.  S.  125;  32  L.  J.  0.  P.  30;  Pollard  \.  Har.k  <f  Eng- 
land, L.  E.  6  Q.  B.  623 ;  40  L.  J.  Q.  B.  233.) 

A  banker  paying  a  forged  or  fraudulently  altered  cheque,  cannot  (except 
in  those  cases  of  forged  indorseuientB  and  payments  of  crossed  cheques  to 
which  the  special  protection  given  to  bankers  by  the  Bills  of  Exchange 
Act,  1HH2,  sa.  60,  80,  32,  is  apphcablo)  charge  the  customer  with  the 
amount  {Hall  v.  F«ller,  5  E.  &  C.  730;  Baxnidole  v.  BKi>uetl,  3  Q.  B.  D. 
525,  533  ;  47  L.  J.  C.  P.  264),  unless  there  has  been  such  negligence  or 
other  conduct  on  the  part  of  the  customer  as  to  constitute  a  breach  of 
duty  towards  his  banker,  and  to  disentitle  him  from  alleging  that  the 
payment  was  unauthorised  (roiing  v.  Grole,  4  lling.  253,  as  explained 
in  Sctiotfietd  V.  Earl  vf  Londeiboroiigh,  (1896)  A.  0.  614,  and  see  Ba„k  o/ 
England  v.  Vaytinm,  (1891)  A.  C.  107  ;  60  L.  J.  Q.  B.  145). 

The  Bills  of  Exohango  Act,  1882,  s.  GO.  provides  that  "When  a  bill 
payable  to  order  on  demand  ia  drawn  on  a  banker,  and  the  hunker  on 
whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary  course 
of  business,  it  ie  not  incumbent  on  the  banker  to  show  that  the  indorse- 
ment of  the  payee,  or  any  subsequent  indorsement,  was  made  by  or 
under  the  authority  of  the  person  whose  indorsement  it  purports  to  be, 
and  the  banket  is  deemed  to  have  paid  the  bill  in  due  course,  althoxigh 
such  indorsement  has  been  forged  or  made  without  authority."  An 
indorsement  purporting  to  be  m^e  by  the  agent  of  the  person  to  whose 
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plftintifFfl  as  bankers  [and  agents]  for  the  defendant  at  his 
request,  and  for  interest  upon  money  due  from  the  defendant  to 
the  plaantifEs,  and  forborne  at  inteorest  by  the  plaintiffs  to  the 
defendant  at  his  request  [iohere  accounts  stated  between  the  parties 
are  relied  upon  as  a  substantive  ground  of  action^  add  and  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiffs  on 
aooounts  stated  between  them]. 
Fartioolars: — 

Against  Bankers^/or  not  paying  a  Customer's  Cheque. 

The  plaintiff,  who  kept  a  banking  aooount  with  the  defendants, 
has  suffered  damage  by  the  defendants'  breach  of  contract  in 
not  paying  out  of  moneys  of  the  plaintiff  in  their  hands  ap- 
plicable to  that  purpose  a  cheque  drawn  by  the  plaintiff  on  the 
defendants  and  duly  presented  for  payment  at  the  defendants' 
bank  b^  a  person  entitled  to  receive  the  amount  of  such  cheque. 

Particulars : — 

The  cheque  was  dated  the of ,  18 — ,  and  was  for 

the  payment  of  £ to  A.  B.  or  bearer. 

[Add particulars  of  special  damage^  if  any."] 

order  the  cheque  is  payable,  is  within  the  protection  of  these  enact- 
mentB.  (See  Charles  v.  Blacktvell,  2  0.  P.  D.  151;  46  L.  J.  0.  P.  368.) 
These  enactments  apply  only  to  bankers  properly  so  called  (see  Hali- 
fax Union  y.  Wheelwright,  L.  E.  10  Ex.  183;  44  L.  J.  Ex.  121);  and 
protect  only  the  bankers  on  whom  the  cheque  is  drawn  (see  the  cases 
next  cited).  Hence  a  person  other  than  such  banker  obtaining  payment 
of  a  dieque  through  a  forged  indorsement  thereof  may  be  sued  by  the 
lavful  owner  of  the  cheque  in  an  action  for  money  receiyed.  (Ogaen  y. 
BenoB,  L.  B.  9  0.  P.  613;  43  L.  J.  0.  P.  259;  Arnold  y.  Cheque  Bank, 
1  C.  P.  D.  678 ;  45  L.  J.  0.  P.  662 ;  Bobbett  y.  Pinkett,  1  Ex.  D.  368 ;  46 
L.  J.  Ex.  666.) 

The  Bills  of  Exchange  Act,  1882,  ss.  80,  82  (cited  post,  p.  164),  proyides 
that  a  banker  who  in  good  ^th  and  witiiout  negligence  pays  a  crossed 
cheque  in  aooorduioe  with  the  crossing,  or  who  merely  collects  a  crossed 
cheque  for  a  customer,  is  protected.  (See  BUsell  y.  Fox,  61  L.  T.  663 ; 
63  76.  193 ;  and  "  BxUb  of  Exchange,''  post,  p.  163.) 

Where  money  has  been  paid  into  a  bank  upon  a  joint  account,  it  cannot 
in  graieral  be  withdrawn  without  the  joint  order  of  all  to  whose  account 
it  was  paid  in,  and  the  banker  is  not  discharged  by  a  payment  to  one  only. 

ilnnesy,  Stephenson,  1  M.  &  Bob.  145 ;  Leake  on  Contracts,  3rd  ed.  p.  780. ") 
iot  upon  the  death  of  one  partner  in  a  firm  the  suryiyors  are  in  general 
entitl^  to  draw  cheques  upon  the  partnership  accoimt.    {Backhouse  y. 
Charlton,  8  Oh.  D.  444.] 
As  to  the  liability  of  bankers  for  loss  of  securities  deposited  with  them, 
e  "  BaUmenU"  post,  p.  369. 
As  to  the  light  of  Uen  of  bankers,  see  *'  Lien,''  post,  p.  911. 
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Statement  of  Claim  hy  the  Public  Officer  of  a  Banking  Copartner- 
thip  suing  as  Nomijuil  Plaintiff  under  a  Statute. 

18—.    B.    No.—. 
Iq  the  High  Court  of  Justioe, 
Quoeo'B  Benoh  Divmon. 

Between  A.  B.,  puhlio  officer  of  the 

[ Bant]  .     Plaintiff, 

and 
CD Defendant. 

Statement  of  Claim. 

The  plaintiff,  who  is  the  registered  pablio  officer  of  the  above 
named  banking  oopartnership,  olaims  as  suoh  publio  officer 
against  the  defendant  for,  Ac,  or,  as  follows  : — 

[Tfie  came  of  action  must  be  alleged  as  having  accrued  to  the 
copartnership,  not  the  plaintiff,  as,  for  instance,  for  money  pay- 
able by  the  defendant  to  the  said  oopartnership  for  money  lent 
by  the  sfdd  copartnership  to  the  defendant,  &o. :  see  tlte  preceding 
Forms.']  ^ 

Statement  of  Claim  against  the  Public  Officer  of  a  Banking 
Copartnership  sued  as  nominal  Defendant. 

Between  A.  B Fl^tifi, 

and 
G.  D.,  publio  officer  of  the 

[ Bank]  .        .    Defendant. 

Statement  of  Clfum. 
The  plaintiff's  claim  is  \or.  The  plaintiff  claims]  against  the 
defendant  as  one  of  the  registered  public  officers  of  uie  above- 
named  banking  oopartnership  for,  &c.  \_Here  state  the  came  of 
action,  alleging  if  as  having  accrued  against  the  copartnership, 
not  the  defeiulant.] 


Bankecptcy  (a). 


(a)  The  law  of  bankruptcy  is  regulated  by  tie  Bsnkmptoy  Act,  1883 
(46  A  47  Vict,  c.  52),  as  amended  by  the  Baiikrupti^  Act,  1880  (63  4  64 
Vict.  0.71).  Matters  of  procedure  are  regulated  by  t&e  Bankruptcy  Eule* 
issued  under  thoae  Acts. 

la  ths  foUowiog  notes,  the  aeoticiis  cited  cr  referred  to  are  those  of  the 
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Bankruptcy  Act,  1883,  except  where  some  other  Statute  is  expressly 
mentioned. 

On  thfi  presentation  of  a  bankruptcy  petition,  either  by  a  creditor  or  by 
the  debtor  himself,  the  Court  may  make  a  receiying  order  for  the  pro- 
tection of  the  estate  (ss.  5 — 8).  The  bankrupt,  however,  is  not  released 
from  any  debts  provable  under  his  bankruptcy  until  he  has  obtained  his 
discharge  under  s.  28,  though  any  action  Drought  against  him  may  be 
stayed  on  application,  at  any  time  after  the  presentation  of  the  petition. 
(See  s.  10(2),  cited  ''Bankruptcy,"  poat.jp,  633;  and  rule  181  of  the 
^nkruptcY  Kules,  1886,  cited  post,  p.  633 ;  and,  as  to  staying  actions 
oommencea  against  the  debtor  without  leave  after  the  making  of  a  receiv- 
ingorder,  see  s.  9,  cited  post,  p.  633.) 

Upon  an  adjudication  of  bankruptcy,  the  property  of  the  bankrupt, 
with  the  exceptions  mentioned  in  s.  44,  becomes  divisible  among  his 
creditors,  and  vests  in  a  trustee  (ss.  20,  54). 

The  trustee  in  the  bankruptcy  is  appointed  by  the  creditors,  or  in  case 
iiiev  neglect  to  appoint  one,  by  the  Board  of  Trade  (s.  21). 

until  a  trustee  is  appointed  after  an  adjudication  in  bankruptcy,  the 
official  receiver  is  the  trustee  for  the  purposes  of  the  Act,  and  immediately 
on  the  adjudication  the  property  vests  in  him  (s.  54  (1),  and  s.  20,  eupra). 
On  the  appointment  of  a  trustee  after  an  adjudication  of  bankruptcy, 
the  proper^  of  the  bankrupt  forthwith  passes  to  and  vests  in  such  trustee 
(8.  54  (2)). 

During  any  vacancy  in  the  office  of  trustee  the  official  receiver  acts  as 
trustee  (s.  70(1)). 

By  8.  54(3),  **  the  property  of  the  bankrupt  shall  pass  from  trustee  to 
trustee,  including  under  that  term  the  official  receiver  when  he  fills  the 
office  of  trustee,  and  shall  vest  in  the  trustee  for  the  time  being  during 
his  oontiiiuance  in  office,  without  any  conveyance,  assignment,  or  transfer 
whatever." 

The  title  of  the  trustee  relates  back  to  the  time  of  the  commencement 
of  the  bankruptcy  (see  s,  43,  next  cited,  and  ss.  20  (1),  44). 

A  bankruptcy  in  general  relates  back  to  and  commences  at  the  time 
of  the  completion  of  the  act  of  bankruptcy  on  which  the  receiving  order 
is  made,  or,  if  there  was  a  prior  act  of  oankruptcy,  to  that  of  the  first  act 
of  bankruptcy  within  three  months  next  before  the  petition  (s.  43) ;  but 
a  bankruptcy  which  is  not  founded  on  a  petition,  but  is  based  upon  a 
receiving  order  made  in  lieu  of  a  committal  under  s.  103,  relates  back  to 
and  commences  at  the  time  of  such  order,  or,  if  there  was  a  prior  act  of 
bankruptcy,  to  that  of  the  first  act  of  bankruptcy  within  tlu:ee  months 
next  before  such  order.    (Bankruptcy  Act,  1890,  s.  20.) 

The  property  of  the  bankrupt,  which  is  divisible  amongst  his  creditors 
and  passes  to  the  trustee,  does  not  comprise  property  held  by  the  bankrupt 
on  tnist  for  other  persons ;  nor  does  it  include  the  tools  of  his  trade  and  tne 
necessary  wearing  apparel  and  bedding  of  himself,  his  wife,  and  children, 
to  a  value  not  exceeoing  20Z.  in  the  -^ole ;  but  it  comprises  all  property 
belonging  to  or  vested  in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  acquired  by  or  devolving  on  him  before  his  discharge 
(s.  44 ;  and  see  the  definition  of  the  word  ** property"  in  s.  168).  It  also 
mcludes  '*  all  goods  being,  at  the  commencement  of  the  bankruptcy,  in 
the  possession,  order  or  disposition  of  the  bankrupt,  in  his  trade  or 
business,  by  the  consent  and  permission  of  the  true  owner,  under  such 
circumstances  that  he  is  the  reputed  owner  thereof ;  provided  that  things 
in  action  other  than  debts  due  or  growing  due  to  the  bankrupt  in  the 


Slaletitenia  of  Claim  in  Actions  on  ConiracU. 


course  of  bis  trade  or  bumneBB,  eball  not  be  deemed  goods  within  the 
meaning  of  tbis  section  "  (e.  44]. 

Money  earned  bj  tbo  peraonal  labout  of  a  bankrupt  during  tbe  con- 
tinuance  of  his  bankruptcy  does  not  pass  to  his  bruetee,  at  all  erenta 
in  cases  where  there  is  nc  margin  shown  beyond  what  is  reasonably  necea- 
sary  for  tbe  maintenance  of  ^e  bankrupt  and  his  family.  [WiUiamt  t. 
Chambtrt,  10  Q.  B.  337  ;  In  re  Rogtrt,  (1894)  1  a  B.  425 ;  63  L.  J.  a  B. 
ITS  1  In  re  Qraydon,  (1896)  1  Q.  B.  417.)  The  pioEts  derived  from  a 
trade  or  business,  e.  g.,  as  an  architect  or  apothecary,  are  not  considered 
as  earned  by  mere  personal  labour.  ISlliot  v.  ClayUm,  16  Q.  B.  b&\  ; 
20  L.  J.  a  B.  217  ;  Emdm  t.  GarU,  L.  B.  17  Ct.D.  768;  61  L.  J.  Ch. 
41 ;  In  ft  Rogers,  tupra.) 

Shares  in  a  limited  company  are  "things  in  action."  (VoUmiai  Bank 
T.  Whinnty,  11  App.  Cas.  426.)  So,  also,  are  policies  of  life  insurance. 
{ExparU  IbbeUon,  8  Ch.  D.  519.J 

With  r«gpect  to  property  acquired  by  t^e  bankrupt  after  adjudication, 
and  before  nis  disdiarge,  ne  may  tkold  it,  except  as  against  tbe  trustee  in 
bankruptcy ;  and  be  may  also  mnint"-'"  actiodt  >u  bis  own  name  in 
respect  of  it,  or  for  wrongB  done  to  it,  subject  to  the  right  of  the  trustee 
to  interrene  {Herbert  t.  Sayer,  5  Q.  B.  965 ;  Morgan  v.  Knight,  16  C.  B. 
N.  S.  869 ;  33  L.  J.  0.  P.  168 ;  Jame$on  v.  Brick  and  Stone  Co.,  4  Q.  B.  D. 
208 ;  46  L.  J.  Q.  B.  249 ;  In  re  Clark,  (1894)  2  Q,.  B.  393 ;  63  L.  J.  a  B. 
806] ;  and  where  dealings  for  value  between  the  bankrupt  and  third 
persons  afFecting  property  so  acquired,  other  than  real  property,  have 
taken  place  before  the  trustee  baa  intervened  to  claim  the  property,  those 
dealings  are  valid  as  between  the  trustee  and  tbe  third  persons,  even 
though  they  knew  of  tbe  bankruptcy,  if  they  acted  with  bona  fida  (Cohen 
V.  MiUhell,  25  Q,  B.  D.  262 ;  59  L.  J.  Q.  B.  411 ;  In  rt  Clark,  lupra). 
This  rule  appears  to  apply  only  so  as  to  protect  such  tjurd  parties,  and 
not  to  be  applicable  to  dealings  involving  title  to  realty.  {In  rt  Neio 
Lmdon  Land  Aitoc.,  (1892)  2  Ch.  138;  61  L.  J.  Ch.  617  ;  In  rt  Clark, 
jttpro.}  As  to  chattel  interests  in  land,  see  In  re  Clayton,  (1895]  2  Ch.  212. 
'Wnera  the  trustee  knowingly  permits  an  undischarged  bankrupt  to  enter 
into  contracts,  or  to  deal  with  property  acquired  during  bankruptcy,  such 
contracts  or  dealings  may  be  valid  also  aa  between  himself  and  the 
bankrupt.     (Morgan  v.  Knight,  iiipra;  In  re  Clark,  itipra.) 

As  to  the  powers  of  a  trustee  in  bankruptcy,  see  as.  56,  57. 

By  8.  67  (2)  he  is  empowered,  with  the  permission  of  the  committee  of 
inspection,  to  "bring,  institute,  or  defend  any  action  or  other  legal 
proceeding  relating  to  tbe  property  of  the  bankrupt." 

By  s.  63,  "  tbe  trustee  may  sue  and  be  sued  by  the  official  name  of 

"  the  trustee  of  the  property  of a  bankrupt,"  inserting  the  name 

of  tbe  bankrupt,  and  by  that  name  n;ay  hold  property,  and  do  all  other 
acta  necesaary  or  expe^ent  te  be  done  in  the  esecution  of  hie  office. 
This  section  enables  tbe  trustee  to  sue  and  be  Hucd  simply  by  his  official 
name,  but  it  is  usual  to  prefix  to  tins  name  of  office  his  Christian  name 
and  surname. 

By  O.  XYni.r.  3,  "claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
unless  by  leave  of  the  Conrt  or  a  judge,  be  joined  with  any  claim  by  him  in 
any  other  capacity."    (See  "Joindrr  of  Cavset  of  Action,"  ante,  p.  59.) 

As  to  actions  by  a  solvent  partner  of  a  bankrupt,  and  as  to  actions  by 
the  trustee  in  the  bankruptcy  of  a  bankrupt  partner,  see  note  (b),  pott, 
p.  124. 

As  to  the  effect  of  the  bankruptcy  of  either  plaintiff  or  defendant,  or  at 
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one  of  the  several  plaintiffs  or  defendants,  in  an  action  wluch  has  been 
commenced  before  the  bankruptcy,  see  O.  XVII.  rr.  1 — 4,  cited  **  Change 
0/ Parties,"  ante,  p.  30;  and  Cooky.  Whellock,  24  Q.  B.  D.  658,  659;  69 
L.  J.  Q.  B.  329;  and  see  ** Bankruptcy ,**  note  (c),  poaty  p.  124,  and  observa- 
tions, infra, 

A  mere  reoeiving  order  does  not  divest  the  debtor  of  his  property,  or 
make  him  a  bankmpt,  or  enable  the  official  receiver  to  sue  for  a  debt  due 
to  the  debtor,  and  the  debtor  continues  until  he  is  adjudged  bankrupt  to 
be  the  proper  person  to  bring  actions  to  recover  his  property,  though  the 
offidal  receiver  may  be  entiued  to  the  proceeds,  when  recovered.  {Rhodes 
V.  Dawson,  16  Q.  B.  D.  548 ;  65  L.  J.  a  B.  134;  In  re  Berry,  (1896)  1 
Ch.  989.) 

The  official  receiver,  while  acting  as  trustee  during  any  vacancy  in  the 
office  of  trustee  (after  an  adjudication  of  bankruptcy)  Tsee  s.  70  (1),  above 
cited),  has  the  powers  of  a  trustee  in  bankruptcy.  (See  ss.  64,  68  (3) ; 
Turquand  v.  Board  of  Trade,  11  App.  Cas.  286;  55  L.  J.  Q.  B.  417  ;*  and 
Tailhy  v.  The  Official  Receiver,  13  App.  Cas.  523.) 

The  official  receiver 'may  also  become  trustee  in  a  bankruptcy  in 
certain  other  specified  cases  (see  s.  82  (4),  s.  121,  s.  125  (5),  and  rule  212 
of  the  Bankruptcy  Rules,  1886). 

The  **  property  "  of  the  bankrupt  which  passes  to  the  trustee  includes, 
in  general,  tne  rights  of  action  which  have  accrued  to  the  bankrupt  before 
the  bankruptcy  or  which  accrue  after  the  bankruptcy  and  before  the 
order  of  discharge  (see  ss.  44,  168,  referred  to  at  p.  119),  but  this  rule  is 
subject  to  certain  exceptions  and  qualifications  below  mentioned  (Bobson  on 
Bankruptcy,  6th  ed.,  pp.  405<rf  ae^r.;  2  Chittjr's  Practice,  14th  ed.,  p.  1162). 
Thus,  it  seems  to  be  still  the  law  that  a  right  of  action  in  respect  of  a 
wrong  or  injury  to  the  person,  feelings  or  reputation  of  a  bankrupt,  such 
as  an  assault,  bodily  injury,  defamation  of  character  and  the  like,  does 
not,  whether  such  wrong  or  injury  was  committed  before  or  during  a 
bankruptcy,  pass  to  the  trustee.  {Beckham  v.  Drake,  11  M.  &  W.  316 ;  2 
H.  L.  U.  579;  Ex,  p.  Vine,  8  Ch.  364;  47  L.  J.  Bank.  116;  Rogers  y, 
Spewx,  13  M.  &  W.  571 ;  12  CI.  &  F.  700.)  Consequently,  in  respect  of 
soch  causes  of  action,  the  bankrupt  alone  can  sue,  or  continue  an  action 
commenced  before  bankruptcy.  But,  where  a  wrong  committed  before 
the  order  of  dischai^  is  primarily  and  substantially  an  injury  to  the 
property  of  the  bankrupt,  the  rignt  of  action  for  such  injury  will,  in 
genered,  pass  to  the  trustee.  {lb, ;  Brewer  v.  Dene,  11  M.  &  W.  625 ; 
WethereUY.  Julius,  10  C.  B.  267 ;  Turner  v.  Hardcastle,  11  0.  B.  N.  8. 
683 ;  31  L.  J.  C.  P.  193 ;  see  Hodgson  v.  Sidney,  L.  E.  1  Ex.  313 ;  Bobson 
on  Bankruptcy,  6th  ed.  pp.  408  et  seq,) 

A  breach  of  a  promise  to  marry  is  considered  as  a  personal  injory  to  the 
baokrapt  within  the  above  rule,  and  a  right  of  action  in  respect  of  it  does 
not,  in  general,  pass  to  the  trustee.  {Bedcham  v.  Drake,  supra ;  Rogers  v. 
Spence,  supra ;  see  FinJay  v.  Chimey,  20  Q.  B.  D.  349 ;  57  L.  J.  Q.  B. 
247.)  A  breach  of  a  contract  to  cure  a  person  of  a  disease  appears  to 
stand  on  the  same  footing.  (See  lb.)  But,  subject  to  these  exceptions, 
all  rights  of  action  which  have  accrued  before  the  adjudication  of  bank- 
rapt^  in  respect  of  breaches  of  contracts  made  with  the  bankrupt  pass, 
in  general,  to  the  trustee,  and  the  bankrupt  cannot  properly  sue,  or  take 
any  legal  proceedings  in  respect  of  them.  (Becknami  v.  Drake,  ante; 
Morgan  v.  Stehle,  L.  B.  7  Q.  B.  611 ;  41  L.  J.  Q.  B.  260 ;  Wadling  v. 
(Hipkani,  1  Q.  B.  D.  145 ;  45  L.  J.  Q.  B.  173 ;  Williams  on  Bankruptcy, 
tithed.,  p.  186.) 
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Statement  of  Claim  by  a  Trustee  in  Baninipfcy  for  a  Debt  dm  to 
the  Bankrupt  before  the  Bankruptci/, 

Between  [A.  B,]  the  Trustee  of  the  property  of 

C.  D.,  a  hantrupt         ....     plaintiH, 

and 
E.  F. defendant. 

Statement  of  Claim. 

The  plaintifi's  claim  is  [or,  The  plaintiS  elainiB],  as  trustee  of 

the  property  of  C,  D.,  a  bankrupt,  against  the  defendant,  for 


The  trustee  is  also,  in  general,  entitled  t«  aue  in  respect  of  any  riRhta 
of  action  accruing  after  the  adjudication  and  before  tho  order  of  dis- 
charge for  breaches  of  contract  affecting  the  property  of  the  bankrupt 
(boo  b8.  44,  168,  above  referred  to),  but  in  the  caao  of  a  contract  made 
by  the  bwikrupt  after  adjudication  and  before  discharge,  if  the  trustee 
does  not  Bue  or  interpoBB,  an  action  may  be  brought  and  maintained  in 
reepoct  thereof  by  the  bankrupt  himself  (UerbfTty.  Snyer,  5  Q.  B.  9G3; 
Jamaonv.  Srick  and  Stotie  Co.,  4  Q.  B.  D.  208;  48  L.  J,  Q.  B.  249; 
Emdai  v.  Carie,  17  Ch.  D.  169,  768 ;  .50  L.  J.  Ch.  492 ;  and  In  re  Clark, 
(1894)  2  a  B.  393;  63  L.  J.  Q..  B.  806).  The  trustee  may  also  in  some 
cases  obtain  an  order  for  payment  to  him  of  the  salary,  incomeor  pension. 
&c.,  of  the  bankrupt.  (Swb.53;  In  re  Shine.  (iS92)  1  Q.  B.  522;  In  re 
nosers,  (1S94)  1  Q.  B.  425 ;  63  L.  J.  Q.  B.  178.) 

With  respect  to  the  executory  or  uncompleted  contracts  of  a  bankrupt 
other  than  contracts  depending  upon  his  personal  qualifications  (such 
ae  a  contract  of  partnership,  or  a  contract  to  paint  a  picture),  the  trustee 
in  the  bankruptcy  is,  in  general,  entitled  (except  in  bo  far  aa  the  contract 
may  have  provided  for  credit  to  be  given  to  the  bankrupt)  to  adopt  and 
complete  such  contractB,  (ffi&w>n  v.  Carrtithers,  8  M.  &  W.  333,  343  ; 
Exp.  Ghalmen,  L.  E.  8  Ch.  269  ;  42  L.  J.  Bank.  37 ;  Morgan  v.  Bain, 
L.  E.-  10  0.  P.  18;  44  L.  J.  C.  P.  47;  Ex  p.  StapUtmi,  10  Ch.  D.  586; 
Jn  r«  Dam,  22  Q.  B.  D.  193;  Loake  on  Contracts,  3rd  ed.,  p.  1096.) 

As  to  disclaimer  of  unprofitable  contractfl,  or  of  leases  or  otior  onerous 
property  by  the  trustee,  see  e.  35,  and  r.  69  of  the  Bankruptcy  Rules, 
1890 ;  and  see  Tn  re  Maiighan,  14  Q.  B.  D.  956  ;  54  L.  J.  Q.  B.  128. 

As  to  the  effect  of  disclaimer  under  the  Act  of  1869,  see  bb.  23,  24  of 
that  Act;  and /^rrCorAs,  20Q.  B.  D.  343;  Er.p.  Walton.  17Ch.  B.746; 
50  L.  J.  Ch.  657 ;  TitterUm  v.  Cooper,  9  Q.  B.  D.  473  ;  51  L.  J.  Q.  B.  472 ; 
Harding -v.  PrrfX.  9  Q.  B.  D.  281;  61  L.J.  Q.  B,  S15;  and  aa  to  the  right 
of  a  trustee  to  aBsi^ni  a  lease  to  a  pauper,  see  Hopkinaon  v.  Ltnering,  11 
Q.  B.  D.  92;  52  L.  J.  Q.  B.  391. 

By  B.  63,  "  No  action  for  a  dividend  shall  lie  against  the  tmstee,  but  if 
the  trustee  refuses  to  pay  any  dividend,  the  Court  may,  if  it  thinks  fit, 
order  bim  to  pay  it.  and  with  uiterest." 

The  statement  of  eltum  in  an  action  by  tie  trustee  on  a  cause  of  action 
which  has  accrued  to  h'™  in  right  of  the  bankrupt  should  show,  either 
"  y  the  facts  and  dat^s  mentioned  or  by  expi-ess  avenncnt,  that  the  causo 
■  on  arose  before  the  baukruptcy  oi'  before  tjio  order  of  discharge,  as 
le  may  be,  and  that  it  is  of  such  a  nature  as  to  pass  to  the  trustee  aa 
part  of  tlie  property  of  the  bankrupt. 


hytl 
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eie  price  of  goods  sold  and  delivered  by  the  said  0.  D.  before 
battkruptcy  to  the  defendant,  or,  for  money  received  by  the 
plamtiff  for  the  use  of  the  said  0.  D.  before  his  bankruptcy,  or, 
« the  case  may  be,  ahoicing  that  the  came  of  action  accrued  before 
the  bankruptcy"]' 
FarfciculaTs: — 

[See  the  farms  under  "  8ah  of  GhodSj^^  post,  p.  314 ;  "  Money 
Seeewedy''  post,  p.  296.] 


The  likey  for  Damages  for  Breach  of  a  Contract  made  with  the 

Bankrupt  before  his  Bankruptcy. 

[Heading  as  in  the  previous  Form.'] 

1.  The  plaintiff,  who  is  the  trustee  of  the  property  of  0.  D.,  a 
bankrupt,  has  suffered  damage  as  such  trustee  by  the  defendant's 
breach  of  a  contract  made  [by  letters  dated,  &c.,  o^*,  as  the  case 
fnay  be"]  between  the  said  C.  D.,  before  he  became  [oTy  was 
adjudged]  bankrupt,  and  the  defendant. 

2,  3,  &c.  [Here  state  the  contract  and  the  breach  thereof  as  in 
the  forms  given  under  the  different  headings^  post,  e.g.y  "  Sale  of 
Qoodsj^ posty  pp.  317  et  seq.] 


Statement  of  Claim  by  a  Trustee  in  Bankruptcy  for  a  Debt  which 
accrued  due  to  him  as  such  Trustee  after  the  Bankruptcy. 

[Heading  as  in  the  first  Form.] 

The  plaintifE,  as  trustee  of  the  property  of  C.  D.,  a  bankrupt, 

daims  £ for  [here  state  the  cause  of  action  shoidng  that  it 

accrued  to  the  trustee^  aSj  for  instance,  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  as  such  trustee  to  the  defendant,  and 
for  money  received  by  the  defendant  for  the  use  of  the  plaintiff 
as  sach  tmstee  as  aforesaid]. 

Particulars: — 

[^See  the  first  Ibrm.] 
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By  a  Trustee  in  Bankruptcy  and  a  Solvent  Partner  of  the  Bankrupt 

for  a  Debt  due  to  the  Mrm  {b). 

Between  A.  B.,  and  C.  D.,  the  Trustee  of  the 

property  of  Qt.  H.,  a  bankrupt      .         .    plaintiffs. 

and 
E.  F defendant. 

Statement  of  Claim. 

1.  The  plaintiff  0.  D.  is  the  trustee  of  the  property  of  G.  H., 
a  bankrupt^  who  before  his  bankruptcy  earned  on  businees  in 
partnership  with  the  plaintiff  A.  B.  [imder  the  firm  or  name  of 
A.  B.  and  Co.]. 

2.  The  plaintiff  A.  B.  and  the  plaintiff  C.  D.  as  such  trustee 

as  aforesaid  claim  the  sum  of  £ ,  which  is  payable  to  them. 

for  [the  price  of  goods  sold  and  delivered  by  the  plaintiff  A.  B. 
and  tiie  said  G-.  H.  before  he  became  bankrupt  to  the  defendant]. 

Particulars : — 

ISee  "  Sale  of  Goods/'  post,  p.  315.] 


By  a  Trustee  in  the  Bankruptcy  of  a  Sole  Plaintiff  where  the 
Trustee  has  been  substituted  for  him  as  Plaintiff  before 
delivery  of  a  Statement  of  Claim  (c). 

Between  C.  D.,  the  Trustee  of  the  property  of 

A.  B.,  a  bankrupt       ....    plaintiff, 

and 
E.  F defendant. 

This  action  was  commenced  [or.  The  writ  of  summons  in  this 
action  was  issued]  by  the  above-named  A.  B.  before  he  became 


(5)  By  8.  113  it  is  provided  {inter  alia)^  that  "where  a  member  of  a 
partnership  is  adjudged  bankra])t,  the  Ooiirt  may  authorize  the  trustee  to 
commence  and  prosecute  any  action  in  the  names  of  the  trustee  and  of  the 
bankrupt's  parhier ;  and  any  release  hy  such  partner  of  the  debt  or  demand 
to  whion  the  action  relates  shall  be  void."  If  the  solvent  partner  consents 
to  join  in  the  action,  it  is  of  course  unnecessary  to  apply  to  the  Court 
under  this  section. 

By  s.  114,  **  Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons,  such  person  or  persons  may  sue  or  be 
sued  in  respect  of  the  contract  without  the  joinder  of  the  bankrupt." 

As  to  actions  by  and  against  partners,  see  further,  ^^  PartnerSf^  post, 
p.  304. 

(c)  In  the  case  of  a  sole  plaintiff  becoming  bankrupt  in  the  course  of  an 
action  which  is  of  such  a  nature  that  the  cause  of  action  is  by  the  bank- 
niptcy  divested  from  him  and  vested  in  the  trustee,  the  banlmipt  cannot 
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bankrupt,  and,  after  he  became  bankrupt,  it  was  by  an  order 

made  by ,  dated  the of ,  18 — ,  ordered  that  the 

proceedings  in  this  action  should  be  continued  between  the 
above-named  0.  D.,  who  is  the  trustee  in  the  bankruptcy  of  the 
said  A.  B.,  and  the  said  E.  F.,  and  thereupon  the  said  0.  D.,  as 
such  trustee  as  aforesaid,  claims  as  follows : — 

Statement  of  Claim. 

[Here  state  the  cause  of  action^  a«,  for  instance.  The  plaintiff 
G.  I).,  as  such  trustee  as  aforesaid,  claims  against  the  defendant 


oontmue  the  action  on  his  own  account  (see  Jackson  y.  N,  E,  Ry,  Co,,  5 
Ch.  D.  844 ;  46  L.  J.  Ch.  723;  Warder  v.  Saunders^  10  Q.  B.  D.  114 ;  Selig 
V.  Zfon,  (1891)  1  Q,  B.  613;  60  L.  J.  Q.  B.  403;  Famham  y.  Milward, 
(1895^  2  Ch.  730;  64  L.  J.  Ch.  816 ;  and  see  **  Bankruptcy,''  post,  p.  636); 
out  tne  tmstee  is  entitled,  if  he  thinks  fit,  to  continue  the  action  {lb,, 
and  see  s.  57  (2),  above  cited),  and  may  accordingly,  on  summoDS  at 
Chambers,  obtain  an  order  substituting  himself  for  the  bankrupt  as 
plaintiff  (see  0.  XVII.  rr.  1—4,  cited  **  CJiange  of  Parties,"  ante,  p.  30). 

An  election  by  the  trustee  not  to  continue  such  action  does  not  precluae 
him  from  commencing  a  fresh  action  for  the  same  cause.  {Bennett  y. 
Gamgee,  2  Ex.  D.  11 ;  46  L.  J.  Ex.  204 ;  afigrmed,  36  L.  T.  48  ;  Leake  on 
Contracts,  3rd  ed.  p.  1095.) 

If  an  action  is  brought  by  an  undischarged  bankrupt  in  respect  of  a 
cause  of  action  which  has  accrued  since  the  bankruptcy,  the  trustee 
cannot  ordinarily  claim  to  be  substituted  as  plaintifl;'  without  the  consent 
of  the  bankrupt,  but,  if  it  appears  that  the  cause  of  action  is  one  which 
has  vested  in  him,  he  may  be  joined  as  a  co-plaintiff  in  the  action.  {Emden 
V.  Carte,  17  Ch.  D.  169,  768;  51  L.  J.  Ch.  492.) 

Where  a  sole  defendant  after  action  brought  has  a  receiving  order 
made  against  him,  the  action  against  him  will  in  general  be  stayed  on 
application  under  ss.  9  (1),  10  (2),  cited  jyost,  p.  633,  and  where  a  sole 
defendant  is  adjudged  bankrupt,  the  plaintiff  cannot  ordinarily  obtain 
an  order  to  make  the  trustee  in  bankruptcy  a  party  for  the  purpose  of 
continuing  the  proceedings  against  the  trustee  {Barter  v.  Duheux,  7  Q.  B. 
D.  413 ;  60  L.  J.  Q.  B.  527  ;  Hale  v.  Boustead,  8  Q.  B.  D.  453 ;  51  L.  J. 
Ch-  255 ;  see  WaUon  v.  HolUday,  20  Ch.  D.  780 ;  52  L.  J.  C.  543  ;  Borne- 
man  v.  Wilson,  28  Ch.  D.  63\ 

Where  the  action  is  brought  against  two  or  more  defendants,  and  one 
of  them  becomes  bankrupt  after  action,  the  plainti£f  may,  if  the  case  is 
such  as  to  require  it,  obtain  leave  to  make  the  trustee  in  the  bankruptcy 
a  defendant,  or  to  serve  him  with  notice  of  the  proceedings  {Ckorlton  v. 
Dickie,  13  Ch.  D.  160 ;  49  L.  J.  Ch.  40;  Lloyd  v.  Dimmack,  7  Ch.  D.  398 ; 
48  L.  J.  Ch.  398),  but  such  application  is  not  necessary  in  order  to  entitle 
the  plaintiff  to  proceed  against  the  other  defendants  where  the  liability  is 
several  as  well  as  joint  {Lloyd  v.  IHmmack,  supra). 

If,  on  the  bankruptcy  of  a  plaintiff  or  defendant,  the  trustee  in  bank- 
ruptcy procures  an  order  substituting  himself  for  the  bankrupt  as  a  party, 
he  is,  in  the  absence  of  any  provision  to  the  contrary  effect  m  the  order, 
bound  by  the  pleadings  previously  delivered  and  the  proceedings  pre- 
viously ^ken  in  the  action  by  the  bankrupt  defendant.  (See  Chorlton  y. 
Dickie,  supra  ;  Bomeman  v.  Wilson,  supra,) 
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By  a  Truslee  in  Bankruptcy  and  a  Solvent  Fariner  of  thf  Bankrupt 
for  a  Debt  due  to  the  Finn  {b). 

Between  A.  B.,  and  0.  D.,  the  Trustee  of  the 

property  of  G.  H,,  a  bankrupt      .         .     plaintiffs. 

and 
E.  P.  .         .         .         .         .         ■         ■     defendant. 

Statement  of  Claim. 

1.  The  plaintiff  C,  D.  is  the  trustee  of  the  property  of  G.  H., 
a  bankrupt,  who  before  his  bankruptcy  earned  on  business  in 
partnership  with  the  plaintiff  A.  B,  [under  the  firm  or  name  of 
A.  B.  andCo.]-_ 

2.  The  plaintiff  A.  B.  and  the  plaintiff  C.  D,  as  such  trustee 

as  aforesaid  claim  the  sum  of  £ ,  wbieli  is  payable  to  them 

for  [the  price  of  goods  sold  and  delivoi-ed  by  the  plaintifE  A.  B. 
and  the  said  G.  H.  before  he  became  bankrupt  to  the  defendant]. 

Particulars : — 

\_See  "  Sale  of  Goodn,"  post,  p.  315.] 


Bi/  a  Tritstee  in  the  Bankruptcy  of  a  Sok  Plaintiff  where  the 
Trustee  has  been  substituted  for  him  as  Plaintiff  before 
delivery  of  a  Statement  of  Claim  {c). 

Between  C.  D,,  the  Truetoe  of  the  property  of 

A.  B.,  a  bankrupt        ....     plaintiff, 
and 

E.  F defendant. 

This  action  was  commenced  \or.  The  writ  of  summons  in  this 
action  was  issued]  by  the  above-named  A.  B.  before  he  became 


(6)  By  B.  113  it  IB  provided  (infer  alia),  that  "where  a  member  of  a 
partnerBbip  is  adjudged  bankrupt,  the  Court  may  authorize  the  trustee  to 
commeDM  oud  prosecute  any  action  iu  the  names  of  the  trustee  and  of  the 
baukiupt'a  partner ;  and  any  release  by  Buch  partuer  of  tbe  debt  or  demand 
%o  'wbich  tbe  action  relates  shall  be  void."  If  tbe  Bolvent  partner  coneeDts 
to  join  iu  the  action,  it  ia  of  course  unnecessary  to  apply  to  tbe  Court 
tmaer  tbie  section. 

Bye.  114,  "Where  abankrupt  isacontractor  in  respect  of  onycontract 
jointly  with  any  porson  or  persons,  such  person  or  persons  may  sue  or  be 
sued  in  respect  of  the  contract  without  the  joinder  of  the  bankrupt." 

Ah  to  actions  by  and  against  partners,  see  fm-tber,  "  Partnfrs,"  pvtt. 


mptcy  divested  from  him  and  vested  in  tbe  trustee,  tho  bnnk'rupt  cuanot 
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bankrupt,  and,  after  he  beoame  bankrupt,  it  was  by  an  order 

made  by ,  dated  the of ,  18 — ,  ordered  that  the 

proceedings  in  this  action  should  be  continued  between  the 
above-named  C.  D.,  who  is  the  trustee  in  the  bankruptcy  of  the 
said  A.  B.,  and  the  said  E.  F.,  and  thereupon  the  said  U.  D.,  as 
such  trustee  as  aforesaid,  daims  as  follows : — 

Statement  of  Claim. 

[Here  state  the  cause  of  action^  as,  for  instance.  The  plaintiff 
G.  I).,  as  such  trustee  as  aforesaid,  claims  against  the  defendant 


oontmue  the  action  on  his  own  account  (see  Jackson  v.  N.  E,  By,  Co,,  6 
Ch.  D.  844 ;  46  L.  J.  Ch.  723 ;  Warder  v.  Saunders,  10  Q.  B.  D.  114 ;  Selig 
▼.  Lion,  (1891)  1  Q.  B.  513;  60  L.  J.  Q.  B.  403;  Famham  v.  Miltuard, 
(1895J  2  Ch.  730 ;  64  L.  J.  Ch.  816 ;  and  see  **  Bankruptcy,"  post,  p.  636); 
bat  tne  tnigtee  is  entitled,  if  he  thinks  fit,  to  continue  the  action  (75., 
and  see  s.  57  (2),  above  cited),  and  may  accordingly,  on  summoDS  at 
Chambers,  obtain  an  order  substituting  himself  for  the  bankrupt  as 
plaintiff  (see  0.  XVII.  rr.  1—4,  cited  **  Change  of  Parties,"  ante,  p.  30). 

An  election  by  the  trustee  not  to  continue  such  action  does  not  precluae 
him  from  commencing  a  fresh  action  for  the  same  cause.  {Bennett  y. 
Qamgee,  2  Ex.  D.  11 ;  46  L.  J.  Ex.  204 ;  affirmed,  36  L.  T.  48  ;  Leake  on 
Contracts,  3rd  ed.  p.  1095.) 

If  an  action  is  brought  by  an  undischarged  bankrupt  in  respect  of  a 
cause  of  action  which  has  accrued  since  the  bankruptcy,  the  trustee 
cannot  ordinarily  claim  to  be  substituted  as  plaintiff  without  the  consent 
of  the  bankrupt,  but,  if  it  appears  that  the  cause  of  action  is  one  which 
has  vested  in  him,  he  may  be  joined  as  a  co-plaintiff  in  the  action.  {Emden 
V.  CarU,  17  Ch.  D.  169,  768;  51  L.  J.  Ch.  492.) 

Where  a  sole  defendant  after  action  brought  has  a  receiving  order 
made  against  him,  the  action  against  him  will  in  general  be  stayed  on 
application  under  ss.  9  (1),  10  (2),  cited  joost,  p.  633,  and  where  a  sole 
defendant  is  adjudged  bankrupt,  the  plaintiff  cannot  oi*dinarily  obtain 
an  order  to  make  the  trustee  in  bankruptcy  a  party  for  the  purpose  of 
continuing  the  proceedings  against  the  trustee  {Barter  v.  Duheux,  7  Q.  B. 
D.  413;  50  L.  J.  Q.  B.  627  ;  Hale  v.  Boustead,  8  Q.  B.  D.  453 ;  51  L.  J. 
Ch.  255 ;  see  WaUon  v.  HolUday,  20  Ch.  D.  780 ;  52  L.  J.  C.  543 ;  Borne- 
man  v.  Wilson,  28  Ch.  D.  53\ 

Where  the  action  is  brougnt  against  two  or  more  defendants,  and  one 
of  them  becomes  bankrupt  after  action,  the  plaintiff  may,  if  the  case  is 
such  as  to  require  it,  obtain  leave  to  make  the  trustee  in  the  bankruptcy 
a  defendant,  or  to  serve  him  with  notice  of  the  proceedings  {ChorJUm  v. 
Didcie,  13  Ch.  D.  160 ;  49  L.  J.  Ch.  40 ;  Lloyd  v.  Dimmack,  7  Ch.  D.  398 ; 
48  L.  J.  Ch.  398),  but  such  application  is  not  necessary  in  order  to  entitie 
the  plaintiff  to  proceed  asainst  the  other  defendants  where  the  liability  is 
several  as  well  as  joint  (Lloyd  v.  Dimmack,  supra). 

If,  on  the  bankruptcy  of  a  plaintiff  or  defendant,  the  trustee  in  bank- 
mptcjr  procures  an  order  substituting  himself  for  the  bankrupt  as  a  party, 
he  is,  in  the  absence  of  any  provision  to  the  contrary  effect  m  the  order, 
bound  by  the  pleadings  previously  delivered  and  the  proceedings  pre- 
viously taken  in  the  adion  by  the  bankrupt  defendant.  (See  CJuniton  y. 
Dickie,  supra  ;  Bomeman  v.  Wilson,  supra,) 
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S/afeinenls  of  Claim  in  Actions  on  Contracts. 


the  eiun  of  £ ,  -whioh  is  payable  by  the  defendant  to  the 

plaintLS  C.  D.,  as  eueh  trustee  ag  aforesaid,  for  money  lent  by 
the  said  A.  B.  before  the  conunencement  of  this  action  to  the 
defendant], 
Paxticmars : — 

Statement  of  Claim  upon  a  Bill  of  Exchange,  bi/  a  Trustee  in 
Bankruptcy  :  see  "  Bilh  of  Exchange,"  post,  p.  146, 


Statement  of  Claim  bi/  the  Assignee  of  Book  Behts  sold  to  him  by  a 
Trustee  in  Banknipiei/  (d). 

1.  l^JTere  state  the  facts  simring  how  the  licit    arose,  at  for 

instance^  On  the of  ,  IS — ,  E.  F.,  before  he  became  a 

bankrupt  as  hereinafter  mentioned,  sold  and  delivered  to  the 

defendant bales  of  Surat  cptton  at  the  price  of  £ per 

bale,  amounting  in  the  whole  to  £ [or,  as  the  ca»e  may  be, 

htating  the  debt  icith  particulars,  if  it  comisfs  of  numerous  item*]. 

2.  The  said  E.  E.  was  afterwards  adjudged  bankrupt,  and 
G.  II.  was  duly  appointed  to  be  the  trustee  of  the  property  of 
the  said  E.  F.  in  the  said  bankruptcy,  and  afterwards  on  the 

of ,  18 — ,  while  the  price  of  the  said  goods  was  due 

aud  unpaid,  the  said  G,  H.  as  such  trustee  sold  to  the  plaintiff 
by  public  auction   [or,  by  private  contract]   the  said  debt  of 

£ ,  which  was  a  book  debt  due  to  the  said  E,  F.  within  the 

meaning  of  the  Bankruptcy  Act,  1883,  and  by  writing  under 
hie  hand  assigned  the  said  debt  to  the  plaintiff,  and  notice  in 
writing  of  the  said  assignment  was  before  the  commencement  of 
this  action  given  by  the  plaintiff  to  the  defendant,  and  the  said 
debt  is  still  due  and  payable  to  the  plaintiff. 


((f)  By  B.  56  (1),  the  truatfle  is  empowered,  subject  to  the  provisions  of 
the  Act,  to  "  Boll  all  or  anj;  part  of  the  property  of  the  bankrupt  [inelud- 
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ing  tbo  goodwill  of  the  business,  if  any,  and  the  book  debts  due  oi 
ihif)  to  the  bankrupt),  by  pubhc  auction  or  private  contruct,  with  powi. 
to  transfer  the  whole  tiereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels." 

If  the  trusteo  sells  and  assigns  the  bankrupt's  book  debts  imder  this 
section,  the  asaignco  will  be  entitled  to  sue  for  thoui  in  his  own  naino 
under  s.  25  (6)  of  the  Judicature  Act,  187a,  provided  that  the  requiro- 
ments  of  that  section  are  tulfilled.  (See  Eobson  on  Bankruptcy,  6th  ed, 
p.  407 ;  and  sea  "  Aesignment,"  niiif,  p.  lOu.) 

An  assignment  under  s.  56  (1),  above  cited,  of  a  chose  in  action  is  not 
withia  the  law  as  to  maintenance  or  champerty.  {Ouy  v.  ChurehiU,  40 
Ch.  D.  461 ;  58  L.  J.  Ch.  34S.) 
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Statement  of  Claim  by  a  Trustee  in  whom  the  Prope^iy  of  a  Debtor 
has  vested  under  a  Scheme  of  Arrangement  in  pursuance  of 
the  Bankruptcy  Acts^  1883  and  1890,  for  a  Debt  due  to  a 
Debtor  {e). 

Between  A.  B.,  the  trustee  of  the  property  of 
£.  F.,  a  debtor  under  the  Bankruptcy 
Acts,  1883  and  1890    ....    plamtiS, 

and 
CD defendant. 

Statement  of  Claun. 

1.  On  the  of  -,  18 — ,  the  said  E.  F.  sold  and 

delivered  a  horse  to  the  defendant,  and  the  defendant  purchased 


(e)  Compositions  or  Arrangements  under  the  Bankruptcy  Acts.'] — The  pro- 
viaona  of  s.  18  of  the  Act  of  1883,  with  respect  to  compositions  or  schemes 
of  arrangement,  have  been  repealed  by  the  Act  of  1890,  but  have  been  re- 
produced with  some  modifications  by  s.  3  of  the  latter  Act,  which  contains 
[inter  alia)  the  following  enactments : — 

The  creditors,  after  the  making  of  a  receiving  order  against  the  debtor, 
^i^y*  by  a  majority  in  number  and  three-fourths  in  yaluo  of  all  the  cre- 
ditors who  have  proved,  resolve  to  accept  a  proposal  for  a  composition 
or  scheme  of  aiTangement,  and  such  resolution,  when  approved  by  the 
Court,  is  binding  on  all  the  creditors  (Bankruptcy  Act,  1890,  s.  3  (1)  (2) ). 

A  composition  or  scheme  thus  accepted  and  approved  is  binding  on  the 
creditors  so  far  as  relates  to  any  debts  which  would  be  barred  by  an  order 
of  discharge  in  bankruptcy  (see  Bankruptcy  Act,  1890,  ss.  3  (12),  10 ; 
Bankrupt<5r  Act,  1883,  ss.  19,  30 ;  **  Bankruptcy,'*  note  (/),  post,  p.  637) ; 
and  the  official  receiver's  certificate  that  a  composition  or  sdieme  has  been 
duly  accepted  and  approved  is,  in  the  absence  of  fraud,  conclusive  as  to 
its  validity  (Bankruptcy  Act,  1890,  s.  3  (13) ). 

After  a  composition  or  scheme  has  been  approved  of,  the  receiving  order 
is  discharged,  and  the  official  receiver,  on  payment  of  the  costs,  &c., 
forthwith  puts  the  debtor  (or,  as  the  case  may  be,  the  trustee  or  assignee 
under  the  composition  or  scheme)  into  possession  of  the  debtor's  property. 
(Bankruptcy  Kules,  1890,  rr.  30,  38.) 

In  cases  of  compositions  or  schemes  where  no  trustee  is  appointed,  or 
the  trustee  declines  to  act,  &c.,  the  official  receiver  is  to  be  the  trustee  for 
the  purpose  of  administering  the  debtor's  property  and  distributing  the 
composition,  or  carrying  out  the  terms  of  the  scheme,  and  he  is  also  to 
act  as  such  trustee  during  any  vacancy  in  the  office.  (Bankruptcy 
Boles,  1890,  r.  31.) 

It  is  provided  by  s.  3  (16)  of  the  Bankruptcy  Act,  1890,  that  if  under 
or  in  pursuance  of  a  composition  or  scheme  a  trustee  is  appointed  to 
administer  the  debtor's  property,  or  manaee  his  business,  or  to  distribute 
the  oompNOfiition,  s.  27  and  ss.  72— 91  of  the  Bankruptcy  Act,  1883,  sh&Jl 
apply  as  if  the  trustee  were  a  trustee  in  a  bankruptcy,  and  as  if  the  terms 
" baiikruptcy,"  "bankrupt,"  and  ** order  of  adjudication,"  included 
respectivSy  a  composition  or  scheme  of  arrangement,  a  compounding  or 
arranging  debtor,  and  order  approving  the  composition  or  scheme. 


Slaicmciits  of  Claim  in  Actio 


the  same  from  tlie  said  E.  F.  for  the  price  of  £50  to  be  piud 
within  one  month  from  that  date. 


It  is  also  pi-OTided  by  s.  3  (17)  of  the  Bankruptcy  Act,  1890,  that 
8H.  37 — ()J  of  the  Bankruptcy  Act,  1883,  ehall,  eo  f ar  as  the  nature  of  the 
caee  and  the  tonus  of  the  compositiori  or  scheme  admit,  applv  thereto,  the 
same  interpretation  being  given  t»  the  words  "  truatee,"  "  bankruptcy," 
"  bankrupt,"  and  "  order  of  adjudication,"  as  in  the  last  preceding  sub- 
section. [I^oe  tho  aimilar  enactments  contained  in  the  repealed  s.  18  ol 
the  Act  of  1883.) 

No  action  lies  against  the  debtor  to  enforce  payment  of  any  instalment 
which  may  be  due  to  a  creditor  under  such  composition  or  scheme,  but  if 
default  IS  made  in  any  payment  thereunder,  tno  remedy  of  tho  person 
ag^i'icved  is  by  application  to  the  Court  (Bankruptcy  Rules,  1890.  r.  33), 
which  may  enforce  the  proTiaiona  of  such  corapodtion  or  scheme  on  the 
application  of  any  person  interested  (Bankruptcy  Act,  1890,  s.  3(14), 
reproducing  b.  18  (10)  of  the  Bankruptcy  Act,  1883;  see  Ex  p.  Otdfrfy, 
18  <1.  B.  C  (iTO),  or  may  adjudge  the  dobt-or  bankrupt  and  annul  the 
compoaition  or  scneme  without  prejudice  to  the  validity  of  anything  duly 
done  thereunder  [Bankruptcy  Act,  1890,  a.  3  (15),  reproducing  e.  18  (II) 
of  the  Bankruptcy  Act,  1883 ;  see  Bankruptoy  Eides.  1890,  r.  31 ;  in  re 
Moon.  19  Q.  B.  D.  flefl ;  In  re  McHennj,  21  Q.  B.  1).  580 ;  and  see  Il'u/ion 
T.  Cook;  40  Ch.  D.  323). 

These  last  mentioned  provisions,  as  well  as  most  of  those  mentioned  in 
the  earlier  part  of  this  note  ore  in  effect  applied  to  the  ease  of  a  com- 

Sisition  or  scheme  of  arrangement  after  adjudication  under  b.  23  of  the 
ankruptov  Act,  1883.  (See  Bankruptcy  Act,  1883,  s.  23;  Bankruptcy 
Act,  1890,  8.  6  ;  and  the  cases  next  cit«d.} 

By  s.  23  of  the  Bankruptcy  Act.  1883  (as  amended  by  s.  S  of  tho  Act  of 
1890),  the  creditors  of  a  dobtflr  who  has  been  adjudged  bankrupt  may, 
after  the  adjudication,"  by  the  like  resolution  as  is  required  for  accepting" 
a  compoaition  or  scheme  proposed  before  adjudication  {see  Bankruptcy 
Act,  1890,  s.  3  (2),  above  cited),  accept  a  composition  or  scheme  of 
arrangement,  and  on  approval  thereof  by  the  Court,  the  bankruptcy  may 
be  annulled,  and  the  property  vested  in  the  bankrupt,  or  in  sucn  perwn 
as  the  Court  may  appoint,  (See  Ei  p.  Kearslei/,  18  Q.  B.  D.  1G8  ;  Ex  p. 
Godfrey,  18  a  B.  D.  670.) 

As  to  staying  proceedings  in  actions  by  creditors  for  their  original 
debts  or  claims  after  the  acceptance  or  approval  of  a  composition  or 
scheme  of  arrangement  under  the  Bankruptcy  Acts,  see  the  eectiona 
above  cited  and  ss.  9,  10  (2)  of  the  Bankruptcy  Act.  1883,  cHeA  "  Bunt- 
ruptey,"  notes  (n)  and  (/),  ]>"tt,  pp.  633,  837  ;  and  as  to  pleading  the 
proceedings  under  the  composition  or  arrangement  by  way  of  defence  to 
such  actions,  see  the  sections  cited  in  the  previous  part  of  this  note,  and 
"  BatikTiwtci/,"  nolo  (/),  poit,  p.  637. 

As  to  the  rights  and  powers  of  a  trustee  appointed  under  a  composition  or 
scheme  of  arrangement  in  pursuance  of  the  Bankniptcy  Acts,  see  e.  3  (17) 
of  the  Act  of  1890,  which  reproduces  s.  18  (13)  of  tho  Act  of  1S83. 

Ah  to  compositions  or  liquidations  by  arrangement  under  the  Bank- 
ruptcy Act.  18(i9,  nee  ss.  125.  126,  and  s.  28  of  that  Act ;  "  WtDiArujrf™," 
po$t,  p.  639. 

As  to  arrangements  and  compositions  with  creditors,  independently  of 
tiie  Bankruptcy  Acts,  see  "  Compotition  with  Credilon," poll,  pp,  684  rf  aeg. 
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2.  Afterwards  and  wliile  the  said  £50  was  due  from  the 
defendant  to  the  paid  E.  F.,  a  scheme  of  arrangement  of  the 
afbirs  of  the  said  E.  F.  was  duly  aooepted  and  approved  under 
the  3id  section  of  the  Bankruptcy  Act,  1890  [(w%  if  the  scheme 
was  accepted  and  appi*oved  after  adjudication^  the  23rd  section  of 
the  Bankruptcy  Act,  1883,  as  amended  by  the  6th  section  of 
the  Bankruptcy  Act,  1890],  and  the  plaintiff  was  duly  appointed 
to  be  the  trustee  of  the  property  of  the  said  E.  F.  under  the 
said  scheme,  and  the  said  property,  including  the  right  of  action 
for  the  said  debt  of  £50,  became  and  was  vested  in  the  plaintiff 
as  such  trustee  as  aforesaid,  and  the  said  sum  of  £50  was  before 
the  commencement  of  this  action,  and  still  is,  due  from  and 
payable  by  the  defendant  to  the  plaintiff  as  such  trustee. 

The  plaintiff  as  such  trustee  as  aforesaid  claims  £50. 


Barrister  {a). 


Bills  of  Exchange,  Promissory  Notes,  &c.  {b). 


(a)  A  barrister  cannot  bring  an  action  for  the  recovery  of  fees  for 
profeesional  sendees,  nor  upon  a  contract  the  consideration  of,  which  is 
professional  services,  as  an  account  stated  in  respect  of  professional 
remuneration.  {Kennedy  v.  Broun,  13  0.  B.  N.  S.  677 ;  32  L.  J.  0.  P. 
137  ;  Mo8tyn  v.  Moatyn,  L.  E.  5  Ch.  457  ;  39  L.  J.  Ch.  780;  Robertson  v. 
Mclkmogk,  6  L.  B.  L*.  433 ;  and  see  The  Qtieen  v.  Doutre,  L.  E.  9  App. 
Cas.  745 ;  53  L.  J.  P.  0.  86.)  But  where  a  barrister  had  been  employed 
as  returning  officer  in  an  election  of  guardians  for  a  union,  under  an 
express  contract  for  remuneration  at  so  much  per  day,  he  was  held 
entitled  to  recover.  {Egan  v.  Guardians  of  Kensington  Union,  3  Q.  B. 
935,  nO 

{b)  TkQ  law  relating  to  bills  of  exchange,  cheques,  and  promissory 
notes  is  now  for  the  most  part  contained  in  the  Bills  of  Exchange  Act, 
1882  (45  &  46  Yict.  c.  61),  which  has  codified  and,  to  some  extent, 
amended  it.  In  tiie  following  notes  on  bills  of  exchange,  &c*,  where  no 
other  statute  is  expresdy  cited,  the  sections  or  sub-sections  referred  to 
are  those  of  that  Act.  The  rules  of  the  common  law  (including  the  law 
merchant)  still  apply  to  bills  of  exchange,  promissory  notes,  and  cheques, 
except  so  far  as  tney  are  inconsistent  with  the  express  provisions  of  the 
Act,  and  the  Act  contains  an  express  saving  of  the  rules  in  bankruptcy 
relating  to  biUs,  notes,  and  cheques  (s.  97). 

By  O.  XVI.  r.  6,  "The  plaintiff  may,  at  his  option,  join  as  parties  to 
the  same  action  aU  or  any  of  the  persons  severally,  or  jointly  and 
severally,  liable  on  any  contract,  including  parties  to  bills  of  exchange 
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Statements  of  Claim  in  Actions  on  Contracts. 


I,  Inlasu  Bills  of  Exchaxge  {h). 

Statement  of  CUiim  by  Dram'r  against  Acceptor  on  a  Bill  payable 
to  the  Drawer  {<•). 

The  plaintiff's  claim  is  \or^  the  plaintiff  claimB]  agmnst  the 

defendant  as  acceptor  of  a  bill  of  Gschango  for  £ ,  dat«d 

the  of  ,   18 — ,   drawn   hy  the   plaintiff   upon   the 

and  promissory  uotsB."  (SoeE,.S.C.  1883,  App.  C,  Hect.  IV.,FormNo,  5, 
jMirf,  p.  13B ;  and  see,  deo,  O.  XVT.  r.  4.  oitod  "PartUt."  ui./c,  p.  20.) 

Aa  to  acfjcma  by  or  against  partners,  see  s.  23,  "  BilU  of  Kxohange," 
note  (6),  poet,  p.  641 ;  "  Pariaern,"  pod,  p.  304  . 

Three  days,  called  "  days  of  prace,"  are,  where  the  bill  itaetf  does  not 
otberwifio  provide,  added  to  the  timo  of  payment  as  flsud  by  the  bill  in  all 
ciuies  where  th«  bill  ia  not  one  jMivable  on  demand  (s.  U).  No  uctioa  can 
bo  commence  on  a  bill  aot  paynble  oa  demand  until  after  the  expiration 
of  the  days  of  grace.  [Ki^me^hj  v.  Thomue.  (1804)  2  Q,.  B.  7o9  ;  Ii3  L.  J. 
Q.  B.  761.) 

In  statements  of  cliiim  upon  bills  or  notes  it  is  not  necessary  to  all^e 
consideration,  as  coaBidcmbon  is  priinS  /tide  presumed.  (See  ss.  29  (1)  (6), 
311  (1),  (2) ;  0.  XIX.  r.  25.)  The  tact  that  the  biU  is  nnpaid.  or  that  the 
amount  claimed  ia  due,  should  be  shown  either  in  tho  body  of  the  state- 
inent  of  claim  or  iu  the  particulars. 

In  actions  between  immediate  puttier  it  is  sonietimos  iidTisable,  espe* 
cially  where  there  is  any  doubt  as  to  the  vabdity  of  the  bill  or  note  or  Uio 
jight  of  recovering  upon  it  as  such,  to  add  a  distinct  alternative  claim  on 
the  consideration,  and  in  mme  cases  it  may  aim  bo  advifiabie  to  add  a 
claim  on  an  account  stated.  (Pee  Onrtva  v.  Faneourt.  5  T.  E.  482,  486; 
'Mccounbi  StaM."  ujitt,  p.  85.) 

Where  there  is  doubt  as  to  ivhotber  the  instrument  suod  on  oonstitutea 
ft  valid  bill  ot  exchange  or  promissory  note,  or  as  to  its  legal  effect,  it 
may  often  bo  found  convenient  to  sot  out  the  instrument  mrbalim  in  the 
etatemont  of  claim,  with  such  averments  as  may  bo  reiiuidte  to  show  the 
identity  of  the  persons  mentioned  in  it  with  the  parties  to  the  action. 
{3ee  "Pleading  in  Oimtral,"  ante,  p.  9;  and  Price  v.  Taylor,  5  H.  ft  N. 
540;  aOL.  J.'Ex.  331.) 

Ab  to  special  indor^emonta  of  claims  on  bills  and  notes,  and  as  to  what 
claims  are  liquidated  claims,  see  s.  57,  cited  noto  (f),  jjost,  p.  131,  and 
"  B/iedal  Iiid(ir«ement»,"  ante,  p.  77. 

(ft)  An  inland  bill  is  a  bill  which  is,  or  on  the  face  nf  it  piirporta  to  be, 
drawn  within  the  Britiflh  lalands,  and  either  payable  there  or  drawn  upon 
Bome  person  resident  therein  (s.  4(1)).  The  British  Islands  include  Great 
Britain  and  Ireland,  the  lale  of  Man,  and  the  Channel  Islands.  (lb.)  A 
holder  may  trout  as  au  inland  bill  any  hUl  which  does  not  upon  its  face 
purport  to  be  a  foreign  bill  (s.  4  (2)).  As  to  what  documents  are  treated 
as  bills,  and  as  to  the  stamping  thereof,  see  the  Stamp  Act.  1891  [.H  &  55 
Vict.  0.  30),  sa.  2,  29—30. 

(r)  la  actions  between  the  drawer  and  the  acceptor,  a  bill  may  b« 
described  as  "  payable  to  the  plaintiff,"  when  it  is  expressed  to  be  pay- 
able to  him,  or  to  be  payable  to  his  order,  or  to  be  payable  to  him  or  lus 
dder.    (See  Smith  t.  M-Clure,  &  East,  476.) 
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defendant,  payable  to  the  plaintifip monthfl  after  date  [or 

on  demand,  or,  at  sight,  or,  on  presentation  (cQ]. 
Partioulars : —  (e). 

£    s.    d. 

Principal  due 

Interest  thereon  to  date  of  writ  (e)     [. 
Expenses  of  noting  (e)        .... 

Amonnt  due 

The  plaintiff  also  daims  interest  on  £ of  the  above 

amonnt  [or,  on  £ ,  the  principal  of  the  said  bill]  at 

per  cent,  per  annum  from  the  date  of  -writ  until  payment  or 
judgment  (^). 


{d)  By  s.  10  (1),  a  bill  is  payable  *'on  demand"  which  is  expressed  to 
be  payable  on  demand,  or  at  fi^ht,  or  on  presentation,  or  in  which  no  time 
for  payment  is  expressed.  The  maker  of  a  promissory  note  which  is 
payable  on  demand  may  be  sued  upon  it  without  any  previous  demand 
iNorton  v.  Ellam,  2  M.  &  W.  461 ;  In  re  George,  44  Ch.  D.  627 ;  59  L.  J. 
ph.  709) ;  and  it  would  seem  that  the  acceptor  of  a  bill  payable  on  demand 
is  in  the  same  position.  If  the  bill  sued  on  is  payable  at  a  fixed  period 
after  demand,  or  after  sight,  demand  or  sight  is  necessary,  and  an  action 
for  non-payment  of  the  bill  cannot  be  brought  until  after  the  expressed 
period  has  elapsed ;  and  upon  a  claim  for  such  non-payment  it  is  usual  to 
describe  the  bill  as  **  overdue  before  action,"  but  it  seems  that  that 
averment  would  be  sufficiently  implied  under  the  provisions  of  O.  XIX. 
r.  14,  cited  "  CondtttoTis  Precedent^'*  pout, -p.  188.  '^Si^ht"  in  such  case 
means  legal  sight,  and  that  is  involved  m  the  allegation  of  a(iceptance, 
and  can  be  proved  by  acceptance  or  by  protest  for  non-acceptance. 
[Campbell  Y.  French,  6  T.  E.  212.J 

As  to  the  time  of  maturity  in  tne  case  of  bills  payable  at  a  fixed  period 
after  sight,  see  ss.  14  (3),  39  (1),  65  (5),  and  as  to  computation  of  time 
of  payment  generally,  see  s.  14. 

(e)  By  s.  57,  "Where  a  bill  is  dishonoured,  the  measure  of  damages, 
which  snaU  be  deemed  to  be  liquidated  damages,  shall  be  as  follows : — 
(1.)  The  holder  may  recover  from  any  pai^  liable  on  the  bill,  and  the 
drawer  who  nas  been  compelled  to  pay  the  bill  may  recover  from 
the  acceptor,  and  an  indorser  who  has  been  compelled  to  pay  the 
bill  may  recover  from  the  acceptor  or  from  the  drawer,  or  from 
a  prior  mdorser — 
{a\  The  amount  of  the  bill : 

(6;  Interest  thereon  from  the  time  of  presentment  for  payment 
if  the  bill  is  payable  on  demand,  and  m)m  the  maturitjr  of  the 
bill  in  any  other  case : 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and 
the  protest  has  been  extended,  the  expenses  of  protest. 
(2.)  In  the  case  of  a  biU  which  has  been  dishonoured  abroad,  in  lieu  of 
the  above  damages,  the  holder  may  recover  from  the  drawer  or 
an  indorser,  and  the  drawer  or  an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  any  party  liable  to  him, 
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The  like.     Another  form. 

The  plaintifi,  by  his  bill  of  exchange  now  overdue,  dated 

the of ,  18 — ,  directed  to  the  defendant,  required  the 

defendant  to  pay  to   the  plaintiff  £ mouths  after 

date  [or,  on  demand,  or,  at  sight,  or,  on  presentation,  or, 

days,  {or,  months)  after  sight],  and  the  defendant  accepted  the 
said  bill,  but  has  not  paid  the  same. 


the  amount  of  the  re-exchange  vith  interest  thereon  until  the 
time  of  paymeut. 
(3.)  'Whcro  by  thia  Act  interest  may  bo  recovered  as  damnges,  Buch 
interest  may,  if  iustico  require  it,  be  withheld  wholly  or  in  part, 
and  where  a  bill  is  expressed  to  be  payable  with  interest  at  a 
given  rate,  interest  as  damages  may  or  may  not  be  given  at  the 
same  rate  as  interest  proper. 
This  section  provides  that  the  damages  specified  in  sub-s.  I  ehall  be 
deemed  to  bo  liquidate  damages,  thus  enabling  el"-''"''  of  such  damages 
to  bo  specially  indorsed  on  the  writ.     (See  "  Special  IndoreemenU,"  antr, 
p.  80.) 

The  raf«  of  interest  allowed  on  mland  bills  and  notes  is  usually  five  per 
cent.,  unless  another  rate  is  mentioned  in  tho  bill  or  note.  (.See  Keeiir  v. 
Keene,  3  C.  B.  N.  8.  144 ;  2^  L.  J.  C.  P.  88 ;  Inn  Cvmmtrciat  Bank,  3(i 
Ch.  D.  at  p.  6^9;  and  boo  0.  XHT.  r.  3.) 

Tho  term  "interest  proper"  in  sub-sect.  3  means  interest  which  is 
eipresaly  made  payable  oy  the  tflnns  of  the  biD  or  note  so  as  to  conatituta 
a  strict  deht. 

Wiore  tho  particulars  are  stated  in  the  form  of  an  account,  as  in  the 
forms  given  m  the  E.  8.  C.  1883,  App.  C,  Sect.  IV.,  the  amount  to  bo 
inserted  in  the  account  aa  tho  sum  claimijd  for  interest  should  be  the 
precise  amount  of  interest  due  up  to  the  date  of  the  writ.  l)ut  as  furthor 
mterest  is  claimable  up  to  tho  time  of  jNij-ment  or  judgment,  and  as  the 
precise  amount  of  such  further  interest  cannot  bo  inserted,  it  is  usually 
advisable  t«  frame  the  particulars  in  tho  mode  given  in  the  text,  so  aa  to 
include  tho  full  amount  which  may  be  ultimately  claimable. 

By  B.  9  (3),  "Where  a  bill  is  expressed  to  be  payable  with  interest, 
unless  the  instrument  otherwise  provides,  interest  runs  from  the  date  of 
the  bill,  and  if  tho  bill  is  undated  from  the  iHSue  thereof." 

Claims  for  the  expenses  of  noting  or  protesting  a  bill  or  nol«,  it  sought 
to  bo  recovered,  must  bo  expressly  wtiited. 

It  is  unnecessary  that  inland  bills  or  notes  ahould  be  noted  or  protest«>d 
on  dishonour,  unless  for  the  pui-pose  of  suing  any  of  the  pai-ties  abroad. 
{See  S8. 51,  62  (3),  89 ;  Bylea  on  Hills,  15th ed., p.  211  ;  WiiidU.  v.  A minu-«, 
2B.&Ald.696;  Jloiuir  v.  Mitc/iill,  5  Ex..  41b;  and  aee  further,  sa.  51  (;>), 
52  (3).  and  ss.  14  (3),  65.)  But  the  holder  has  the  option  of  noting  an 
inland  biU.  on  diahonour  under  the  provisions  of  s.  51  (1),  which  enacts 
that  "  where  an  inland  bill  has  been  dishonoured,  it  may.  if  tho  holder 
thinlc  fit,  be  noted  for  non- acceptance  or  non-payment,  as  tho  cusi>  may 
in.:*'  Similarly,  under  s.  51  (5),  tho  holder  has  the  option  of  protesting 
a  bill  where  tbc  acceptor  becomes  bankrupt  or  iueolvout,  or  suspends 
payment  before  ite  maturity. 


Bilk  ofExchangey  Promissory  Notes j  Sfc.  133 

Partionlars : — [As  in  the  preceding  Ibrm,  or,  it  may  be  as 
foUows: — 

The  plaantiS  daims  £ ,  prinoipal  due  on  the  said  bill, 

and  interest  thereon  at  the  rate  of  ffive]  per  oent.  per  annum 

torn  the  of  ,   18 — ,  until  payment  or  judgment. 

'^Add  any  other  items  of  damage  claim(d)kj  as,  for  instance,  and 
— ,  ezpenseB  of  notmg  the  said  bilL] 


k 


By  Drawer  against  Acceptor  on  a  Bill  dratcn  payable  on  a  Future 

Event  which  is  certain  to  happen  (/). 

The  plaintiff  claims  against  the  defendant  as  aooeptor  of  a 

bill  of  exchange  for  £ ,  dated  the  of  ,  18 — , 

drawn  by  the  plaintiff  upon  the  defendant,  payable  to  the 
plaintiff  three  months  after  the  death  of  E.  F.,  who  died  on  the 

of ,  18 —  [or,  as  the  case  may  be,  stating  the  event  on 

which  the  bill  became  payable"]. 

Particulars: — 


(/)  A  bill  or  promissory  note  may  in  the  body  of  it  be  drawn  payable 
on  a  lutnre  erent,  but  in  that  case  the  event  so  specified  must  be  one  which 
is  certain  to  happen,  though  the  time  of  happening  may  be  uncertain. 
(See  88.  3  (1),  11  (2) ;  CoUhan  t.  Cooke,  Wils.  393 ;  Alexander  y.  Thomas, 
16  Q.  B.  333;  and  as  to  promissory  notes,  see  also  ss.  83  (1),  89;  Carlos 
y.  Fancourt,  5  T.  E.  482.) 

Although  a  bill  cannot  be  drawn  payable  on  an  imcertain  contingency 
which  may  never  happen,  it  may  be  accepted  conditionally,  so  as  to 
become  payable  only  on  the  happening  of  a  future  event  or  contingency, 
whether  such  event  or  contingency  is  or  is  not  certain  to  happen.  (See 
8.  19  (2) ;  Palmer  v.  PraU,  2  Sing.  185,  190 ;  Bussell  v.  Phillips,  14  Q.  B. 
891 ;  Smith  v.  Vertue,  9  0.  B.  N.  S.  214;  30  L.  J.  C.  P.  56.) 

An  acceptance  may  be  either  general  or  qualified  (s.  19,  and  see  s.  44). 

**  A  general  acceptance  assents  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the  effect  of  the 
bill  as  drawn"  (s.  19  (2);  see  Meyer  v.  Decroix,  (1891)  A.  C.  520).  An 
acceptance  which  makes  payment  by  the  acceptor  dependent  on  the  fulfil- 
ment of  a  condition  thereui  stated,  is  a  qualified  acceptance  (s.  19  (2), 
where  see  other  instances  of  qualified  acceptances^). 

If  the  acceptance  is  a  qualified  one,  uie  liability  of  the  acceptor  is 
governed  by  tne  qualification. 

A  conditional  acceptance  cannot  properly  be  stated  in  the  statement  of 
chum  as  an  absolute  one,  although  the  condition  has  been  fulfilled. 
(See  LangsUm  y.  Comey,  4  Oamp.  176.) 
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By  Drawer  against  Acceptor  on  a  Bill  Accepted  payable  on  a 
Future  Event  or  Contingency  {g). 

Tho  plaintiff  claims  against  the  defendant  aa  acceptor  of  a 

bill  of  exeliange  for  £ ,  dated  the  of  ,  18 — , 

drawn  by  the  plaintiff  upon  the  defendant,  payable  to  the 
plaintiff  and  accepted  payable  on  [^/lere  state  the  event  or  con- 
tiitgeneij  on  which  the  bill  was  accepted  payable,  as,  for  instance,  the 

death  of  E.  F,,  who  died  on  the  of  ,  18 — ,  or,  the 

amva]  of  the  steamship  Thetis  at  Bristol,  'whioh  said  steamship 

afterwards  arrived  at  Bristol  on  the of ,  18 — ,  or,  as 

the  case  may  be.  The  happening  of  the  specified  erent  or  con- 
tingency may  either  be  expressly  averred,  as  in  the  examples  abore 
given,  or  may  be  left  to  be  inferred  under  0.  XIX.  r.  14,  died 
"  Conditions  Precedent,"  post,  p.  188], 

ParticularB : — 


By  Drawer  against  Acceptor  on  a  Bill  accepted  payable  only  at  a 
particular  specified  Plui-e  (li). 

The  plaintilf  claims  against  the  defendant  as  acceptor  of  a  hill 

of  exchange  for  £ ,  dated  the of ,  1^^,  drawn  by 

the  plaintiff  upon  the  defendant,  payable  to  the  plaintiff  

months  after  date,  and  accepted  payable  at  [the Bank, 

Street, ,  or  as  the  ease  may  be'\  only  [or,  and  not  elfio- 


(a)  See  iiote(/),  antt. 

\h)  A  bill  aoceptcd  payable  at  a  bunker's  or  otier  place  wui 
law,  a  qualified  ucoeptance,  and  required  a  presontment  according  to  the 
tenor  of  tho  acceptance,  (floii-e  v.  io.inj,  2  B.  &  B.  165. 1  But  by  s.  19  {21, 
which  in  effect  reproduces  the  proYisions  of  the  repealed  \  &'l  Geo.  IV, 
c.  78,  on  this  subject,  "  An  acceptance  to  pay  at  a  particular  place  ie  a 
general  acceptance,  unless  it  expressly  etatea  that  the  bill  ia  to  bo  paid 
there  only  and  not  eliwwlicro,"  (See  Sdby  v.  Eden,  3  Biug.  611 ;  Faiile 
v.  Bird,  0  B.  &  C  olil.)  .So,  where  the  drawer  in  the  body  of  the  bill  baa 
required  payment  to  be  made  at  a  particular  place,  the  acceptance  ia 
general  ae  against  the  ac^ceptor,  unless  it  contain  the  restrictive  expres- 
sions mentioned  in  the  above  sub-sectiou  (see  the  cases  above  cited) ;  and 
by  a.  52  (1).  "When  a  bill  is  accepted  generally,  presentment  lor  pay- 
ment ia  not  necessary  in  order  to  render  the  acceptor  liable." 

The  effect  of  the  above-cited  enactment  with  respect  to  the  place  of 
payroent  is  restricted  to  the  acceptor ;  as  against  all  other  partiea  to  the 
hill,  the  quolificatinns  of  the  acceptance  as  to  the  place  of  payment  remain 
the  same  as  at  common  law.  and,  except  where  presentment  ia  excused 
(see  B.  46.  cited  jiosf,  p.  138],  tJie  bill  must  be  duly  presented  accordiiig  to 
the  qualifications  of  the  acceptance,  in.  order  to  charge  the  drawer  or  the 
indorsar. 
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where],  which  said  bill  was  duly  presented  for  payment  at  the 
said  r^ank]  and  was  dishonoured. 
Particular:— 


By  Drawer   against   Acceptor  on  a  Bill  payable  to  a   Third 

Person. 

The  plaintifi  claims  against  the  defendant  as  acceptor  of  a  bill 

of  exchange  for  £ ,  now  overdue  and  unpaid,  dated  the 

of ,  18 — ,  drawn  by  the  jJaintLff  upon  the  defendant, 

payable monilis  after  date  to  E.  F.  or  order,  which  said 

bill  was  delivered  by  the  plaintifp  to  the  said  E.  F.,  who,  upon 
the  same  being  dishonoured,  returned  it  to  the  plaintiff. 

Particulars:— 


By  the  Payee  against  the  Acceptor  (i). 

The  plaintiff  claims  against  the  defendant  as  acceptor  of  a  bill 

of  exchange  for  £ ,  dated  the of ,  18 — ,  drawn  by 

E.  F.  upon  the  defendant,  payable  to  the  plaintiff months 

after  date  [and  delivered  by  E.  F.  t9  the  plaintiff]. 

Particulars : — 


By  Indorsee  against  Acceptor  (J). 

{See  R.  S.  C.  1883,  App.  C.  Sect.  IF.  No.  4.) 

The  plaintiff's  claim  is  [or.  The  plaintiff  claims]  against  the 
defendant,  as  acceptor  of  a  bill  of  exchange  for  £400,  dated 


(t)  It  would  seem  unnecessary,  in  an  action  by  payee  against  acoeptor, 
to  msert  an  arerment  of  the  delivery  of  the  bill  to  the  payee.  (See  Churchill 
V.  Gardner,  7  T.  B.  596;  B.  S.  0.  1883,  App.  C,  Sect.  IV.,  No.  6.) 

(y)  As  to  what  constitutes  a  valid  indorsement  of  a  biU  or  note,  see 
SB.  2,  21,  31  (3)  (5),  and  s.  32 ;  and  as  to  what  is  a  sufficient  signature,  see 
SB.  23,  25,  26,  66,  91,  cited  ''Bills  of  Exchange,''  post,  p.  641. 

The  indorsement  is  incomplete  without  deUvery  (see  ss.  2,  21  (1),  31  (3)), 
and  the  statement  of  the  indorsement  includes  the  delivery  for  the  purpose 
of  transfer  (see  Brind  v.  Hampshire,  1  M.  &  W.  371 ;  Denton  v.  Peters, 
L.  B.  5  a  B.  475,  477 ;  Fosttr  v.  Mackinmm,  L.  B.  4  C.  P.  704 ;  38  L.  J. 
G.  P.  310),  and  imports  the  transfer  of  the  property  in,  and  the  right  of 
action  on,  the  biU  {Marston  v.  Allen,  8  M.  &  W .  494 ;  Law  v.  PameU,  7 
C.  B.  N.  S.  282 ;  29  L.  J.  C.  P.  17 ;  Keene  v.  Beard,  8  C.  B.  N.  S.  372, 
381 ;  29  L.  J.  C.  P.  287,  290).  A  statement  of  delivery  merely  is  not  a 
sufficient  sUitement  of  indorsement.  {Cunliffe  v.  Whitehead,  3  Bing. 
N.  C.  828.) 
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let  January,  18 — ,  drawn  by  A.  B.,  payable  three  months  after 
date  to  the  order  of  E.  F.  and  indorsed  by  E.  F.  [to  G.  H.,  and 
by  G.  H.  to  I.  K.,  and  by  I.  K.]  to  the  plaintiff. 
Particulars : — 

£ 

Principal  due 400 

Interest .16 


Amoont  due 


416 


By  8.  31  (4),  "  'Wliere  Uie  holder  of  a  bill  payable  to  bis  order  tranHfero 
it  for  value  witliout  indoreing  it,  tbo  transter  gives  the  transferee  such 
title  as  the  transferor  had  in  the  bill  and  tbo  transforee  in  addition 
acquii'es  the  right  to  base  the  indorsement  of  the  tranaferor."  But  until 
the  transferee  obtains  such  indorBoment  of  a  bill  payablo  to  the  order  of 
his  transferor,  he  hoi^  no  nght  of  action  m  hia  own  name  a^^ainst  the 
acceptor  on  the  bill. 

The  allegation  of  indoraement  is  auEGcientlv  proved  in  an  action  against 
the  acceptor  bv  proof  of  an  indorsement  with  intention  to  transfer  the  pro- 
perty in  the  bill,  although  no  right  of  action  be  givon  against  the  indorser 
by  the  transfer.  {Smith  v.  Johnson,  3  H.  &  N.  222  ;  27  L.  J.  Ex.  363  ; 
DeiUon  v.  Petrre,  sit/irn.)  But  in  order  to  support  an  action  against  the 
indorser,  the  indoraement  muat  have  been  mode  with  tie  intention  not 
only  to  pass  the  property  in  it,  but  alao  to  guarantee  the  payment  if  the 
acceptor  makes  default.  [Denlon  v.  Peters,  eupra;  Fmter  v.  Mnrkiiintm, 
cupra.')  An  indorsement  may  be  made  "without  recourse,"  that  is, 
expressly  negativing  the  indoraer's  liability  to  the  holder  (see  a.  16  fl)), 
or,  it  may  contain  terms  making  it  a  restrictive  indorsement  (a.  32  (6)). 

As  to  restrictive  indoraements,  see  s.  35. 

By  B.  33,  "  Where  a  bill  purports  io  bo  indorsed  conditionally,  the  con- 
dition may  be  diaregarded  dy  the  payer,  and  payment  to  the  indoreee  is 
valid,  whether  the  condition  has  beon  fulfilled  or  not." 

By  a.  34,  "(1)  An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill 
so  indorsed  bocomoa  payable  to  bearer.  (2)  A  special  indorsement  spocifiea 
the  person  to  whoTn,  or  ti)  whose  order,  the  bill  is  to  be  payable." 

A  holder  of  a  bill  indorsed  in  blank  may  convert  the  blank  indorse- 
ment into  a  special  indorsement.    (See  s.  34  (4).) 

By  s.  58,  where  the  holder  of  a  bill  payable  to  bearer  negotiatea  it  by 
delivery  without  indorsing  it,  he  is  not  liable  on  the  inatrument,  but 
thereby  warrants  to  hia  immediate  transferee,  being  a  holder  for  value, 
that  the  bill  is  n-hat  it  purporta  to  be,  that  he  baa  a  right  to  transfer  it, 
and  that  at  the  time  of  tranafor  he  ia  not  aware  of  any  fact  which  renders 
it  valuelees.  He  may,  however,  indorse  it,  and  thus  become  subject  to 
the  ordinary  liabilities  of  an  indoraer.     (See  s.  5R.) 

As  to  wt^t  constitutes  a  valid  delivery,  see  ss.  2,  21  (2). 

By  a.  7  (3),  "  Where  the  payee  ia  a  fictitious  or  non-existing  person  the 
bill  may  be  treated  as  payaole  to  bearer."  If  the  name  of  a  real  person 
is  used  aa  payee,  who  has  not,  and  never  was  intended  by  the  drawer  to 
have,  any  right  upon  or  arising  out  of  the  bill,  auch  person  may  be  a 
"  fictatiouB  parson"  within  the  above  section,  {Bank  of  England  v. 
Vagliano,  (IHOl)  A.  C.  107  ;  (W  L.  J.  Q.  B.  14» :  Cluttoa  v.  Attrnborougk, 
(1896)  2  a  B.  707  ;  65  L.  J.  ft.  B.  122 ;  affirmed  (1897)  A.  C.  90.) 
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A  like  Form :  Lawrence  v.  Willcocks,  (1892)  1  Q.  B.  696 ; 

61  L.  J.  Q.  B.  519. 


The  like.    Another  Form  (k), 
1.  E.  F.y  by  his  bill  of  exohangey  dated  the of 


18 — ,  directed  to  the  def endant,  required  the  defendant  to  pay  to 

the  order  of  the  said  E.  F.  £--- — , months  after  date  [or, 

on  demand,  or, days  after  sight,  &o.,  or  as  the  case  may  be"], 

and  the  defendant  aooepted  the  said  bill. 

2.  The  said  E.  F.  indorsed  the  bill  to  [G.  H.,  who  indorsed 
it  to  I.  E.,  who  indorsed  it  to]  the  plaintiff. 

3.  The  defendant  did  not  pay  the  said  bill.     [^If  the  bill  was 
payable  after  ^^  sight, ^^  add  although  it  became  due  before  action.] 

Partioukrs  :— 


As  to  what  are  bills  payable  to  beaier,  see  s.  8  (3),  and  as.  7  (3),  34  (1), 

A  bill  or  note  which  is  payable  to  bearer  is  transferable  and  negotiable 
hj  mere  deliyery  without  any  indorsement  (see  s.  31  (1)  (2));  but  such 
bills  or  notes  are  often  indorsed  hj  the  transferor  where  the  intention  is 
that  he  shall  be  personally  liable  in  the  event  of  the  bill  or  note  beine 
dishonoured  (see  s.  b^y  cited  **BilUofExchange^**po9t,  p.  641 ;  Fairdough 
T.  Pttvia,  9  Ex.  690,  695 ;  Keene  T.  Beard,  8  0.  B.  N.  S.  372 ;  cited 
**  Bankers*  Cheques,**  post,  p.  153). 

The  plaintiff  may  strike  out  any  indorsements  which  are  not  necessary 
to  his  title,  f  Chalmers  on  Bills,  4lih  ed.,  p.  1 01. )  Thus,  if  the  first  indorse- 
ment and  all  subsequent  indorsements  are  in  blank,  the  plaintiff  in  an 
action  by  indorsee  against  acceptor  may  in  the  pleading  be  described  as 
the  immediate  indorsee  of  the  first  or  any  intermediate  mdorser.  In  that 
case  the  indorsements  not  stated  must  be  struck  out  at  the  trial  {Mayer  v. 
Jadis,  1  M.  A  Bob.  247 ;  Byles  on  BiUs,  15th  ed.,  p.  177),  and  the  remedy 
against  those  indorsers  whose  names  have  been  intentionally  struck  out  is 
lost  {lb. ;  WUkinsoH  r.  Johnson,  3  B.  &  C.  428 ;  and  see  Fairdough  t. 
Piivia,  9  Ex.  690).  The  omission  of  intermediate  indorsements  may,  in 
some  cases,  have  the  effect  of  precluding  the  plaintiff  from  setting  up 
a  farther  title  acquired  under  the  intenaediate  indorsers.  {BarUett  y. 
Benson,  14  M.  &  W.  733 ;  though  see  Fairdough  y.  Pavia,  9  Ex.  at  p.  695.) 
If  the  remedy  against  the  defendant  is  at  all  doubtful,  it  is,  in  general, 
better  to  state  all  the  indorsements  according  to  the  fact.  Preyiously  to 
the  Judicature  Acts,  it  was  the  rule  that  indorsements  stated,  though 
unneceflsarily,  must,  in  the  absence  of  an  amendment,  be  proyed,  if 
denied.  (See  BuUen  &  Leake,  3rd  ed.,  p.  97;  Waynum  y.  Bmd,  1 
Camp.  175.) 

{k)  See  note  (<i),  ante,  p.  131,  and  the  note  to  the  last  form. 
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By  Indorsee  against  Acceptor  and  Draicer  several/;/  (I). 

{B.  S.  a  1883,  App.  0.  Sect.  IV.  No.  5.) 

The  plaintiff's  claim  is   against   the   defendant  A,   B.   as 
acceptor,  and  against  the  defendant  C.  D,  as  drawer,  of  a  bill  of 


(()  See  note  (j),  mnra,  and  0,  XVI.  r.  6.  cited  note  (u),  anU,  p.  129  ; 
see  atao  the  forma  of  statement  of  claim  b;  payee  a^nrt  drawer  at 
pp.  139^143,  past,  and  not«8  (m)  to{p),  infra. 

In  order  to  charge  tlio  drawer  or  indorBere,  a  bill  must  be  duly  presented 
for  payment,  unless  euch  preaentmont  is  excused  (ks.  45  and  4S). 

It  is  provided  {inter  alia)  by  s.  4o,  that  "A  bill  ia  duly  preaented  tor 
payment  which  is  presented  in  accordance  with  the  following  rules  ;— 
(1.)  Where  the  bill  is   not  payable  on  demand,  presentment  must  be 

made  on  the  day  it  faUe  due. 
(2.)  Where  the  bill  is  payable  on  demand,  then,  snbject  to  the  pro- 
viiiionB  of  thia  Act,  presentment  must  be  made  within  a  reasonable 
time  after  its  issue  iu  order  to  render  the  drawer  liable,  and 
within  a  reasonable  time  after  its  indoraement,  in  order  to  render 
the  indoraer  liable. 
In  determining  what  ia  a  reasonable  time,  regard  ahall  he  tmd  to  the 
nature  of  the  bill,  the  usage  of  trade  with  regard  to  aimiiar  bills,  and  the 
facta  of  the  particular  case. 

(3)  Presentment  must  be  made  by  the  holder,  or  by  some  peraon  autho- 
rized to  receive  payment  on  his  bclialf  at  a  reasonable  hour  on  a 
busineaa  day,  at  Uie  proper  place  as  hereinafter  dolined,  either 
to  the  person  designated  by  the  bill  a«  payer,  or  to  some  person 
authonzod  to  pay  or  refuse  payment  on  hia  behalf,  if  with  the 
exorcise  of  reasonable  diligence  Htich  person  can  there  bo  found." 
(See  also  s.  92,  and  a.  4a  (4).) 
By  B.  46  (1),  "  Delay  in  making  presentment  for  paymont  is  excused 
when  the  delay  ia  caused  by  cireumstancea  boyond  tao  control  of  the 
holder,   and   not  imputable  to  his  default,  misconduct,   or  negligence. 
When  the  cause  of   delay  ceasoa  to  operate,  presentment  must  be  made 
with  reasonable  dihgence." 

By  s.  46  (2),  Presentment  for  payment  is  dispensed  with : — (a)  whore, 
after  the  exercise  of  reasonable  dihgence,  presentment,  as  required  by  the 
Act,  cannot  be  effected ;  {h)  where  the  diuwce  is  a  fictitioUB  person  (see 
Ba,ik  of  E7i>!land  v.  Vagliano.  (ISdl)  A.  C.  107;  60  L.  J.  Q.  B.  145; 
CluttonY.  AtfenboT-iiigh,  cited  antr.  p.  136);  (c)  as  rogarda  the  drawer. 
where  the  drawee  or  acceptor  is  not  bound,  as  between  himself  and  Uie 
drawer,  to  accept  or  pay  the  bill,  and  the  drawer  has  no  re^ison  to  boliovo 
that  the  bill  would  be  paid  if  presented  {see  In  re  Bmiv.  33  Ch.  D.  61 2 : 
56  L.  J.  Ch.  135  ;  In  re  Vethfll,  34  Ch.  D.  561  ;  56  L.  J.  Ch.  334) ;  [d)  oa 
regards  an  indorsor.  where  the  bill  was  accepted  or  made  for  the  areom- 
modation  of  that  indorser,  and  he  has  no  reason  to  expect  that  the  bill 
would  bo  piid  if  presented ;  and  (t)  by  waiver  of  presentment,  express  or 


The  fact  that  the  holder  has  reason  to  believe  that  the  bil!  will,  on 
aentment,  be  dishonoured,  doea  not  dispense  witli  the  necessity  for 
sentment.  (See  s.  46  (2).)  See  further,  as  to  days  of  grace  allowed  on 
notpayablo  on  demand,  note  (o),  ante,  p,  130,  anil 

Vrhrae  the  plaiutift  relies  npou  matter  ot  exoun 


e  for  nDn-preaentment, 
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ezdiange  for  £500  dated   1st  January,  1882,  payable  three 
monthfi  after  date,  and  indorsed  by  the  defendaixt  G.  D.  to  the 
plaintiff,  of  the  dishonour  of  which  on  presentation  the  defendant 
C.  D.  had  notioe. 
Particulars : — 

£ 

Principal 500 

Interest 20 


Amount  due        ....    520 


JBy  Payee  against  Dravcer^for  default  of  Acceptance  (ni). 

The  plaintiff  daims  against  the  defendant  as  drawer  of  a  bill 
of  exchange  for  £ — — ,  dated  the of ,  18 — ,  drawn 


lie  must  state  such  matter  of  excuse  in  the  statement  of  claim.  TSee  "  Con- 
diiumB  Precedent"  post,  p.  188  ;  and  see  the  next  form,  and  B.  S.  C.  1883, 
App.  C,  Sect.  IV.,  Form  No.  6,  died  post,  p.  141.) 

in  tlie  case  of  a  bill  payable  on  demand,  it  is  unnecessary  to  allege  in 
the  statement  of  claim  excuses  for  delay  in  presentment,  since  a  present- 
ment within  a  reasonable  time  is  a  due  presentment  (s.  4dJ ;  but  in  the 
case  of  a  bill  requiring  presentment  to  be  made  at  a  fixed  tune,  it  would 
seem  correct,  where  mere  has  been  delay,  to  allege  in  the  statement  of 
claim  the  matters  excusing  the  delay,  and  not  to  allege  merely  a  due 
presentment. 

(m)  This  cause  of  action  arises  immediately  on  the  refusal  to  accept,  and 
due  notioe  thereof  to  the  defendant  (ss.  43  (2),  55  (1)),  and  datos  from  that 
time  {WTiitehead  v.  Walker,  9  M.  &  W.  506;  **Limiiatumy  Statutes  o/,'^ 
post,  p.  770).  No  new  cause  of  action  arises  afterwards  on  non-payment. 
(See  Whitehead  y.  Walker,  supra ;  and  see  ss.  42,  43  (2).) 

By  s.  43  (1),  '*  A  bill  is  dishonoured  by  non-acceptance — 

(a.)  When  it  is  duly  presented  for  acceptance,  and  such  an  acceptanc<^ 
as  is  prescribed  by  this  Act  is  refused  or  cannot  be  obtained ;  or 

(6.)  When  presentment  for  acceptance  is  excused  and  the  bill  is  not 
accepted." 

By  8,  43  (2),  "Subject  to  the  provisions  of  this  Act,  when  a  bill  is 
dishonoured  uj  non-acceptance,  an  immediate  right  of  recourse  against 
the  drawer  and  indorsers  accrues  to  the  holder,  and  no  presentment  for 
payment  is  necessary." 

By  s.  44  (1),  **The  holder  of  a  bill  may  refuse  to  take  a  qualified 
aooeptance,  and,  if  he  does  not  obtain  an  unqualified  acceptance,  may  treat 
the  bill  as  dishonoured  by  non-acceptance." 

As  to  qualifiod  and  partial  acceptances,  see,  further,  s.  44  (2)  (3),  and 
8. 19 ;  and  see  note  (A),  supra. 

As  to  non-acceptance  within  the  customary  time  of  a  bill  duly  presented 
for  acceptance,  see  s.  42 ;  and  see  also  Barik  of  Van  Diemeii*s  Land  y. 
Bank  of  Victoria,  L.  B.  3  P.  C.  526;  40  L.  J.  P.  G.  28.  As  to  what  is  a 
due  prosentment  for  acceptance,  see  s.  41  (1). 
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upon  E.  F.,  payable  to  tlie  plaintiff  montlis  after  date, 

■wnieh  was  duly  presented  for  acceptance  [on  the  of  , 

18 — ],  and  waa  dislionoured  by  non-acceptance,  whereof  the 
defendant  bad  due  notice.  \_0r,  tlie  fact  of  notice  may  be  stated  in 
a  sepnraie paragraph,  icith  an  allegation  of  non-pai/menf,  fhit^ — 

2.  The  defendant  bad  due  notice  of  the  said  dishonour  and 
has  not  paid  tbe  eaid  bill.] 

Particulars : — 


J7(«  like,  by  an  Indonee. 

The  plaintiff  claims  against  tbe  defendant  as  drawer  of  a  bill 

of  escbaM;e  for  £ ,  dated  the  of  ,  18 — ,  drawn 

upon  E,  F.,  payable  to  the  order  of  G,  11.  months  after 

date,  and  indorsed  by  G.  H.  [to  I.  K.,  and  by  I.  K.]  to  tbe 

plaintiff,  which  said  bill  waa  [on  tbe ■  of  — — ,  18 — ]  duly 

presented  for  aeoeptanoe  and  waa  dishonoured  by  non-acceptance, 
whereof  tbe  defendant  bad  due  notice  [or,  state  notice  to  tlie 
defendant  and  non-payment  in  a  separate  paragraph,  as  in  the 
preceding  Ibnii]. 

Particulars : — 


By  Payee  against  Draiter,for  default  of  Payment  («). 

Tbe  plaintiif  claims  against  the  defendant  as  drawer  of  a  bill 
of  exchange  for  £ ,  dated  the  of  ,  18 — ,  drawn 


By  9.  41  (2),  preBentment  for  acceptance  ia  excused  "(")  Where  the 
drawee  is  dead  or  Lanknipt,  or  ib  a  fietitioiia  person,  or  a  person  not 
haTiug  caparity  to  contract  by  bill:  (6)  -wbora  after  the  exercise  of 
reaaonable  diligence  stich  proseutment  cannot  be  effected  :  [r]  whore, 
although  the  presentment  has  been  irregular,  acceptance  has  been  refused 
on  some  other  groimd." 

By  B.  41  (3),  '■  The  fact  that  the  holder  has  reason  to  believe  that  the 
bill,  on  presentment,  will  be  dishonoured  does  not  excuse  presentment." 

Matter  of  excuse  for  non -presentment  must,  when  relied  upon,  be 
alleged  in  the  statement  of  claim.  (See  "Conditions  I'readent,"  po^, 
p.  188  ;  and  note  [/),  supra,) 

Notice  of  dishonour  by  non-acceptance  must  be  given  at  once.  (8eo 
as.  42,  48,  49 ;  nofe  { p),  poet,  p,  141  ;  Bartlelt  v.  Bemon,  14  M.  it  W.  733.) 
As  to  notice  of  dishonour,  and  how  and  when  it  is  to  be  alleged,  or  the 
want  or  delay  of  it  excused,  see  note  (p),  pi»l.  p.  HI ;  and  a.  48. 

(ji)  This  form  is  apphcable  only  when  the  bill  has  not  been  presented  for 
acceptance,   or  when   it   has   been   accented   and   diphonourod   by  non- 

Cymont,  and  notice  has  been  given  of  the  dishonour.     When  acceptance 
a  been  refused,  no  now  cause  of  action  can  arise  on  non-payment,    (See 
the  preceding  note.) 
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upon  E.  F.  payable  to  the  plaintiff  months  after  date, 

Wnieh  was  duly  presented  for  payment  and  dishonoured,  whereof 
the  defendant  had  due  notice. 
Particulars: — 


By  Payee  against  Drawer ^  far  default  of  Payment  on  a  Bill  drawn 

payable  at  a  particular  Place  (o). 

[The  same  as  the  last  preceding  Form,  except  that  the  bill  should 
be  described  as  "  payable  to  the  plaintiff  in  London  [or,  as  the 
case  may  fe],"  and  as  having  been  "  presented  for  payment  in 
London  [or,  as  the  case  may  6^]."] 


-By  Payee  against  Drawer  for  default  of  Payment^  with  an  Excuse 

for  not  giving  Notice  of  Dishonour  {p). 

(iJ.  8.  a  1883,  App.  a  Sect.  IK  No.  6.) 

The  plaintiff's  daim  is  against  the  defendant  as  drawer  of  a 
bill  of  exchange  for  £600,  dated  1st  March,  1882,  drawn  upon 


It  is  not  neoeseary  to  state  an  acceptance,  whether  general  or  at  a 
particalar  place,  against  any  party  except  the  acceptor.  (Parka  y.  Edge, 
1  C.  &  M.  429 ;  see  WhiUhead  v.  Walker y  9  M.  &  W.  506.) 

As  to  what  is  dishonour  by  nonpayment,  see  s.  47 ;  and  as  to  notice  of 
dishonoiir,  see  note  (^p),  infra. 

(o)  See  the  preceding  note.  Where  the  bill  has  been  drawn  payable  at 
a  peoticular  place  (see  note  {h),  aupra)^  it  should  be  so  described  in  the 
statement  of  claim,  and  it  is  convenient  to  add  an  averment  of  due 
presentment  at  that  place,  although  a  general  averment  that  the  bill  was 
anly  presented  for  payment  would  be  sufficient,  as  in  the  last  form. 

Where  a  bill  is  drawn  or  accepted,  payable  at  a  particular  place,  the 
drawer  or  indorser  can  only  be  rendered  liable  upon  presentment  and 
dishonour  at  that  place  (ss.  45, 55 ;  see  Oihh  v.  Mather,  8  Bing.  214 ;  Shtlion 
V.  Braithwaite,  8  M.  &  W.  252 ;  Saul  v.  J(mes,  1  E.  &  E.  59 ;  28  L.  J. 
Q.  B.  37),  unless  such  presentment  is  excused  (see  s.  46,  note  (/),  supra). 

An  unqualified  admission  of  liability  on  the  bill,  as  by  a  promise  to  pay 
it,  may  amount  to  sufficient  evidence  of  due  presentment.  {Lundie  v. 
Bobertson,  7  East,  231 ;  Croxon  v.  Worthen,  5  M.  &  W.  5;  and  see  Woods 
V.  Ihan,  3  B.  &  S.  101;  cited  in  noted)),  ^'^f'''^*)  An  indorsement 
making  the  bill  payable  **in  need''  at  a  specified  banker's  does  not 
constitute  the  banker  agent  to  receive  notice  of  dishonour  on  behalf  of 
the  indorser.     {In  re  Leeds  Banking  Co,,  L.  B.  1  Eq.  1 ;  35  L.  J.  Ch.  33.^ 

.  -  -  -         -         -  -  -    -  .  .    0, 

a  bill  has  been  dishonoured  by  non-acceptance  or  by  non- 


(o)  By  8.  48,  **  Subject  to  the  provisions  of  this  Act "  (see  s.  50,  infra] 
"when  a  bill  has  been  dishonoured  by  non-acceptance  or  by  non 
payment,  notice  of  dishonour  must  be  given  to  the  drawer  and  each 
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A,  B.,  payatle  to  plaintiff  three  months  after  date,  which  was 
duly  presented  for  payment  and  dishouonred,  but  A.  B.  had  no 


rabscquent  to 

)  and  due  notice  of 

ticE)  of  a.  subsequent 

1  tho  meantime  haTB 


indorser,  and  any  drawer  or  indorsor  to  irliom  such  notice  ia  not  given  is 
discharged ;  Provided  tlat — 

(1.)  Wlere  a  bill  is  disbonoured   by  non-a«;eptBnce,  and  notice  of 

dishonour  ia  not  given,  the  rights  of  a  holder  in  duo ^"" '  '" 

the  omisflion  shaU  not  be  iirejudiced  by  the  omission 

(2.)  Where  a  bill  ia  dishonoured  by  non-acueptan 
dishonour  is  given,  it  shall  not  bo  necessary  to  give  n 
dishonour  by  non-payment  unless  the  bill  shall  i 
been  accepted." 

Ab  to  what  is  a  valid  and  effectual  notice  of  dishonour,  and  when  and 
by  and  to  wboni  it  must  be  given,  see  s.  49,  which  contains  [iitter  alin) 
t£e  following  provisions : — 

"  (1.)  The  notice  must  be  given  by  or  on  behalf  of  the  holder,  or  by  or 
oil  behalf  of  au  indorsor  who,  at  tho  time  of  giving  it,  is  himself  liable  on 
thebiU." 

"  (3.)  Where  the  notice  is  given  by  or  on  behalf  of  the  bolder,  it  enures 
for  the  benefit  of  subsequent  holders  aud  all  prior  indorsers  who  hayo  a 
right  of  recourse  against  the  party  to  whom  it  is  given. 

(4.)  Whero  notice  is  given  by  or  on  behalf  ot  an  indorser  entitled  to 
give  notice  as  hereinbefore  provided,  it  enures  for  tho  benefit  of  the 
holder,  and  oil  indorsers  subseiiuent  to  the  party  to  whom  notice  is  given. 

Si.)  Tho  notice  may  be  given  in  writing  or  by  personal  communication, 
may  be  given  in  any  terms  which  sufficiently  identify  the  bill,  and 
intimate  that  tho  bill  hai  boon  dishonoured  by  non-acceptance  or  non- 
payment." 

As  to  the  time  within  which  notice  of  dishonour  mav  bo  validly  given, 
see  8.  49  (12)  (13)  (H)  (15);  and  see  s.  50  (1),  bolow  cited. 

The  averment  of  notice  of  dishonour  ia  a  material  averment  in  a 
statement  of  claim  against  the  drawer.  {Mny  v.  Chidiey.  (1S94)  1  Q.  B. 
4Jl,453:  63  L.  J.  Q.  B.  333;  RobvrU  v.  Plant.  f]S95)"l  Q.  B.  597;  64 
L.  J.  Q,  B.  347  ;  see  Bradley  v.  Chamberlyn,  (1893)  1  Q.  B.  at  p.  440.) 

By  e.  50  (1),  "Delay  in  giving  notice  ot  dishonour  is  excused  where 
the  delay  ia  caused  by  circumatances  beyond  the  control  of  the  party 
giving  notice,  and  not  imputable  to  his  default,  misconduct,  or  negligence, 
when  tho  cause  of  delay  ceases  to  operate,  the  notice  must  be  given  with 
reasonable  dihgencc. 

"  (2]  Notice  of  dishonour  is  dispensed  with^ 

(a.)  "When,  after  the  exercise  of  reasonoble  diligence,  notice  as 
required  by  this  Act  cannot  be  given  to  or  does  not  roach  the  drawer  or 
indorser  sought  to  be  charged ; 

(b.)  By  waiver,  express  or  implied.  Notice  of  dishonour  may  be 
waived  before  the  time  of  giving  notice  has  airived,  or  after  the  omisaiori 
to  give  due  notice  : 

(c.)  Aa  regarde  the  drawer  in  the  following  cases,  namely,  (1)  where 
drawer  and  drawee  are  the  same  person,  (2)  whore  the  drawee  is  a 
fictitious  person  or  a  person  not  having  capacity  to  contract,  (3)  where 
the  drawer  is  the  person  to  whom  the  bill  is  presented  for  paj-ment, 
(4)  where  the  drawee  or  acceptor  is  as  between  himself  and  the  di'awer 
under  no  obligation  to  accept  or  pay  the  bill,  (S)  where  the  drawer  has 
countermanded  payment ; 

(il.)  Aa  regards  the  indorser  in  the  following  cases,  namely — (1)  where 
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effeois  of  the  defendant,  nor  was  there  any  oonsideration  for  the 
payment  of  the  said  bill  by  the  said  A.  B. 
Partioulars : — 


By  Payee  against  Drawer ^  for  default  of  Payment,  alleging  Notice 
of  Dishonour  J  and  also,  as  an  alternative  case.  Facts  dispeming 
tvith  Notice  of  Dishonour  {q). 

1.  [Here  set  out  the  Fortn  of  State?nent  of  Claim  by  Payee 
against  Drawer  for  default  of  Payment,  ante,  p.  140,  doum  to  and 
including  the  words,  whereof  the  defendant  had  due  notice.] 

2.  Alternatively,  the  plaintiff  says  that  notice  of  dishonour 
was  dispensed  with  as  follows : — 

[Sere  state  the  matter  of  excuse,  as^for  instance,  The  said  E.  F, 


the  drawee  is  a  fictitious  pepson  or  a^  person  not  having  capacity  to 
contract  and  the  indorser  was  aware  of  the  fact  at  the  time  he  indorsed 
the  hill,  (2)  where  the  indorser  is  the  person  to  whom  the  bill  is  jpresented 
for  payment,  (3)  where  the  bill  was  accepted  or  made  for  his  accom- 
modation." 

In  all  cases  where  the  plaintiff  relies  upon  the  fact  that  notice  of 
dishonour  has  been  dispensed  with,  the  matter  of  excuse  or  disi)ensation 
\a  a  material  fact,  and  must  be  averred  in  the  statement  of  claim. 
(.See  "  Conditiona  Precedent y"  post,  p.  188 ;  and  the  above  form ;  and  see 
also,  under  the  former  practice,  Burgh  v.  Legge,  5  M.  &  W.  418  ;  Allen  v. 
Edmundson,  2  Ex.  719;  Cordery  v.  Colvin,  14  0.  B.  N.  S.  374.)  But  it 
seems  that  matter  of  excuse  for  mere  delay  in  giving  notice  of  dishonour 
need  not  be  expressly  alleged  in  the  statement  of  claim,  as  proof  of  it  is 
admissible  under  an  averment  that  the  defendant  had  *' notice"  or 
*'due  notice"  of  dishonour.  (See,  under  the  former  practice,  Firth  v. 
Thrush,  8  B.  &  C.  387  ;  Allen  v.  Edmundsmiy  supra;  Killhy  v.  Bochussen, 
18  C.  B.  N.  S.  at  pp.  363,  364.)  The  acceptor  of  a  bill  is  not  in  any  case 
entitled  to  notice  of  dishonour  (s.  52  (3) ),  nor  is  the  maker  of  a  note  (s.  89, 
cited  post,  p.  155). 

A  promise  to  pay  or  acknowledgment  of  liability  on  the  bill  after  the 
dishonour  is  eviaence  of  a  waiver  of  notice  {Lundie  v.  Eohertson,  7  East, 
231 ;  Rahey  v.  Gilherty  6  H.  &  N.  536 ;  30  L.  J.  Ex.  170 ;  Cordery  v. 
CWrin,  14  C.  B.  N.  S.  374 ;  32  L.  J.  C.  P.  210 ;  Woods  v.  Bean,  3  B.  &  S. 
101 ;  32  L.  J.  Q.  B.  1 ;  Killhy  v.  Bochussen,  18  C.  B.  N.  S.  357),  and  is 
also  evidence  that  notice  of  didkonour  has  been  duly  given  (see  Lundie  v. 
Bobertson,  Cordery  v.  Colvin,  Babey  v.  Oilbert,  above  cited;  Killhy  v. 
Bochusten,  18  C.  B.  N.  S.  357).  Even  where  such  promise  or  acknow- 
ledgment has  been  made  by  the  defendant  to  a  pairty  to  the  bill  other 
than  the  plaintiff,  it  may  in  general  be  used  by  the  plaintiff  as  evidence 
of  notice  of  dishonour  or  waiver  of  such  notice  {Potter  v.  Bay  worthy  13 
East,  417 ;  Woods  v.  Dean,  »upra) ;  as  where  the  defendant  suffered 
judgment  bv  default  in  a  prior  action  brought  against  him  on  the  same 
bill,  by  a  diSferent  holder  [Babey  v.  Gilbert ,  6  H,  &  N.  536 ;  30  L.  J.  Ex. 
170). 

(g)  See  the  preceding  note. 
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had  no  effects  of  the  defendant,  nor  was  there  any  consideration 
for  the  payment  of  the  said  bill  by  tbe  said  E.  F.] 
Particulara : — 


By  Indorsee  against  Drawer,  for  default  of  Payment,  on  a  Bill 
payable  to  the  Drawer  or  Order  (r). 

1.  The  plaintiff  claims  against  the  defendant  as  drawer  of  a 

bill  of  exchange  for  £ ,  dated  the  of  ,   IS — , 

drawn  by  the  defendant  upon  E.  F.,  payable  to  the  order  of  the 

defendant months  after  date,  and  indorsed  by  the  defendant 

[to  J.  K.,  who  indorsed  it]  to  the  plaintiff. 

2.  The  said  bill  was  duly  presented  for  payment  and  was 
dishonoured,  whereof  the  defendant  hod  due  notice  [and  the 
said  bill  has  not  been  paid]. 

Particulars : — 


By  Indorsee  ayainst  lHdor3er,for  defauli  of  Acceptance  (v). 

1,  The  plaintiff  claims  against  the  defendant  as  indorser  of  a 

bill  of  exchange  for  £ ,  dated  the  of  ,  18 — , 

drawn  by  E.  i.  upon  G.  H.,  payable  to  the  order  of  the  said 

E.  F. months  after  date,  and  indorsed  by  the  said  E.  F. 

[to  J,  K.,  who   indorsed   the   same]   to   the   defendant,  who 
indorsed  the  same  to  the  plaintiff, 

2.  The  said  bill  was  duly  presented  for  acceptance,  and  was 
dishonoured  by  non-acceptance,  whereof  the  defendant  had  due 
notice,  and  the  defendant  has  not  paid  the  said  bill. 

PartioularB: — 


Indomee  agaimt  Lulorserfor  default  of  Payment  («). 

1.  [Same  as  in  last  preceding  Fonn.'\ 

2.  The  said  bill  was  duly  presented  for  payment  and  was 


M  AHtostrikingoiitintennediatemdorBeinentB,  aeenote(j),a!iff,p.  137. 

(«)  Ab  to  non-acoeptanee,  hoc  note  (ni),  eiijrra ;  and  as  to  indoreomenta, 
B©o  note  (j),  mpra. 

By  s,  35  {3)  (a),  "The  indoraor  ol  a  bill  by  indorsing  it  eiiKagoa  that  on 
due  prescotiiieiit  it  shall  be  Hccopted  imd  paid  according  to  its  tenour,  and 
that  if  it  be  dinhonourcd  lio  will  compenBatf  the  holder  or  a  nubsequent 
indorser  who  ia  compelled  to  jiay  it,  proTided  that  the  requisite  pro- 
ceedings on  dishonour  he  duly  t-alten." 

Ae  to  notice  of  dishonour,  see  note  (p),  eupra. 
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dishonoured,  whereof  the  defendant  had  due  notice^  but  the 
defendant  has  not  paid  the  same. 


By  Executor  or  Administrator  of  Drawer  against  Acceptor  (f). 

The  plaintiff  elaims  as  executor  of  the  last  will  of  E.  F., 
deceased  [or,  administrator  of  the  personal  estate  of  E.  F., 
deceased,  who  died  intestate],  against  the  defendant  as  aooeptor 

of  a  bill  of  exchange  for  £ ,  dated  the of ,  18 — , 

drawn  by  the  said  E.  F.  upon  the  defendant,  payable  to  the 

said  E.  F. months  after  date,  which  said  bill  has  not  been 

paid. 

ParticuIarB: — 


By  Executor  or  Administrator  of  Indorsee  against  Acceptor. 

[As  in  the  last  preceding  Form  doum  to  tl^  statement  of  the 
date,  and  proceed  thus'} : — drawn  by  O.  H.  upon  the  defendant} 

payable  to  the  order  of  the  said  G.  H. months  after  date, 

and  indorsed  by  the  said  Q-.  H.  [to  J.  K.,  who  indorsed  the 
same]  to  the  said  E.  F.  in  his  lifetime,  which  said  bill  has  not 
been  paid  by  the  defendant. 

Particulars: — 


By  Drawer  against  Executor  or  Administrator  of  Acceptor. 

The  plaintiff  claims  against  the  defendant  as  executor  of  the 
last  wUl  of  E.  F.,  deceased  [or,  administrator  of  the  personal 
estate  of  E.  F.,  deceased,  who  died  intestate],  upon  a  bill  of 

exchange  for  £- ,  dated  the of ,  18—,  drawn  by 

the  plamtiff  upon  and  accepted  by  the  said  E.  F.  in  his  lifetime, 

Gyable  to  the  plaintiff months  after  date,  which  said  bill 
8  not  been  paid. 
Particulars: — 


By  Indorsee  of  Executor  or  Administrator  of  Drawer  against 

Acceptor. 

1.  The  plaintiff  claims  against  the  defendant  as  acceptor  of  a 
bill  of  exchange  for  £ -,  dated  the  of  ,  18 — , 

(Q  See  **  ExecuiorB  and  Aiminis^atorBf**  post,  p.  198. 
B.L.  I. 
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drawn  by  E.  F.  upon  the  defendant,  payable  to  the  order  of 
the  said  E.  F. months  after  date. 

2.  After  the  acceptaueo  of  the  bill  the  said  E.  F.  died,  fmd 
Q-.  n.,  as  and  being  the  executor  of  the  last  will  of  the  said 
E.  F.  [or  administrator  of  the  personal  estate  of  the  said  E.  F,], 
indorsed  the  said  bill  to  the  plaintiff,  and  the  defendant  has  not 
paid  the  said  bill. 

Partieulars: — 


By  the  Trustee  of  the  Property  of  a  Bankrupt  Drawer 
Acceptor  (»). 

The  plaintiff,  who  is  the  trustee  of  the  property  of  E.  F.,  a 
bankrupt,  claims   as   such    trustee  against   the   defendant,   as 

acceptor  of  a  bill  of  exchange  for  £ ,  dated  the  of 

,  18—,  which,  before  the  bankruptcy  of  the  said  E.  F., 

was   drawn  by  the   said   E.    F,   upon   and  accepted   by  the 

defendant,  payable  to  [or,  to  the  order  of]  the  said  E.  F. 

months  after  date,  and  which  has  not  been  paid  by  the 
defendant. 

Particulars : — 


By  a  surviving  Brawer  againut  Acceptor  wliere  the  other  Braicer 
has  (lied  before  Action  (r). 

The  plaintiff  claims  against  the  defendant  as  acceptor  of  a  bill 

of  exchange  for  £ ,  dated  the  of  ,  18 — ,  drawn 

by  the  plaintiff  and  E.  F.,  since  deceased,  upon  the  defendant, 

Sayable  to  the  plaintiff  and  the  said  E.  F. months  after 
ate,  which  said  bill  has  not  been  paid  by  the  defendant. 
Particulars : — 


Against  a  surviving  Joint  Acceptor. 

[The  statement  of  claim  ttiay  be  in  t/ie  ordinary  form,  mthmit 
mentioning  tJte  deceased  co-acceptor :  see  "  Statement  of  Claim," 
ante,  p.  73.] 


"  Biinkruptcy,"  ante,  p.  119. 
0  tho  forma  of  Btatemnnt  ot  claim  by  a.  surviving  joint  contraotoe. 


iiite,  p.  71,  and  tho  notes  thereto. 
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n.  Foreign  Bills  of  Exchange  (a). 
Statement  of  Claim  hy  Drawer  against  Acceptor  (J). 

The  plaintiff  olaiins  [or,  The  plaintiff's  claim  is]  against  the 

defendant  as  acceptor  of  a  foreign  bill  of  exchange  for  [ 

francs,  a  sum  amounting  to  £ J,  dated  the of , 

18 — y  drawn  by  the  plaintiff  at  [raris  in  France]  upon  the 
defendant,  payable  to  the  plaintiff months  after  date. 

Partioulars : — 

\If  the  bill  expresses  the  sum  payable  in  English  moneys  the 
particulars  may  be  as  in  the  previous  Form  given  at  p.  131, 
stating  what  amount  is  due^  and  adding  a  claim  for  expenses  of 
protesty  if  any.  If  the  bill  expresses  the  sum  payable  in  foreign 
money  J  the  amounts  may  be  stated  in  the  foreign  money  y  adding  their 
equivalents  in  English  money,"] 


(a)  All  bills  other  than  ixdaad  bills  are  forei^  bills.    fS.  4  (1).) 

A  bill  which  does  not  appear  on  the  face  of  it  to  be  a  loreign  bill,  may 
be  treated  by  the  holder  as  an  inland  biU.    (S.  4  (2),  cited  ante,  p«  130.) 

As  to  the  law  by  which  the  rights,  duties  and  liabilities  of  the  parties 
to  a  bill  drawn  in  one  country  and  negotiated,  accepted  or  payable  in 
another,  are  to  be  determined,  and  as  to  conflict  of  laws,  see  s.  72 ;  In  re 
Boyse,  33  Oh.  D.  612;  and  Alcocky.  8mUh,  (1892}  1  Ch.  238;  61  L.  J. 
GL  161. 

By  B.  72  (3),  **  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment,  and  the  necessity  for  or  sumciency  of  a  protest  or 
notice  of  dishonour  or  otherwise,  are  determined  by  the  law  of  the  place 
where  the  act  is  done  or  the  bill  is  dishonoxired." 

With  respect  to  promissory  notes,  it  is  proyided  by  s.  83  (4)  that  *'  a 
note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made  and  payable 
within  the  British  Islands,  is  an  inland  note.  Any  other  note  is  a  foreign 
note." 

Ab  to  the  stamping  of  foreign  bills,  see  the  Stamp  Act,  1891  (54  &  55 
Yict  c.  39),  88.  1,  2,  34,  35,  36,  and  the  First  Schedule,  and  Chalmers  on 
Bills,  4th  ed.,  p.  348. 

As  to  what  claims  on  bills  or  notes  may  be  specially  indorsed  on  the 
writ,  see  s.  57,  cited  noto  (e),  ante,  p.  131 ;  and  ^*  Special  IndoraemenU,^* 
ante,  p.  80. 

U})  The  statement  of  claim  should  stato  or  show  that  the  bill  is  a  foreign 
bill,  as  otiierwise  the  presumption  is  that  it  is  an  inland  bill.  (See  s.  4  ^2^, 
and  noto  (a\  aupra;  Armani  y.  Castrique,  13  M.  &  W.  443.)  The  oill 
should  be  statea  in  En^^lish,  although  it  is  in  a  foreign  language. 

Intorest  on  foreign  bills  is  usually  calculated  according  to  the  rato  of 
interest  at  the  place  where  they  are  drawn,  accepted  or  indorsed,  as  the 
ease  may  be,  according  to  the  liability  of  the  uarfy  sued.  {Gihbs  y.  Fre- 
mofU,  9  Ex.  25 ;  In  re  Commercial  Bank,  36  Gn.  D.  522 ;  see  Rovquette  y. 
Overmann,  L.  B.  10  Q.  B.  525,  542 ;  44  L.  J.  Q.  B.  221 ;  and  s.  57,  dtod 
**  Inland  BiOs,''  noto  {e),  ante,  p.  131.) 

l2 
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Bij  Drawer  against  Acceptor,  where  the  Bill  iras  dratni  in  a  Set  (c). 

The  plaintiff  olaima  against  the  defendant  as  acceptor  of  the 

first  of  three  parts  of  a  foreign  bill  of  exchange  for  £ , 

dated,  &c,  \j>roceed  a«  in  the  first  fortn,  ante,  p.  147,  to  the  enrf]. 


By  Payer  supra  Protest  for  Honour  ofI>rawer,  against 
Acceptor  (rf). 

1.  The  plaintiff  claims  against  the  defendant  as  acceptor  of  a 

foreign  bill  of  exchange  for  [ marks,  a  sum  amounting  to] 

£ ,  dated  the of ,  IS—,  draiv-n  by  E.  F.,  at 

in  Prussia  upon  the  defendant,  payable  to  G.  H.  or  order 

months  after  date,  and  indorsed  by  G.  II.  to  L.  M.,  whieh  said 
bill  when  it  became  due  was  duly  presented  to  the  defendant 
for  payment  and  was  dishonoured,  and  was  duly  protested  for 
non-payment. 

2,  Thereupon  the  plaintiff,  for  the  honour  of  the  said  drawer, 
paid  to  the  said  L.  M.,  then  being  the  holder  of  the  bill,  the 
amount  thereof,  together  with  the  reasonable  charges  of  the 
said  protest,  amounting  to  £ — — ,  of  which  facts  the  defendant 
had  due  notice,  but  has  not  paid  the  said  bill  or  the  amount  bo 
paid  by  the  plaintiff. 

Particulars : — 

[See  first  form,  ante,  p.  147,] 


Bi/  Payee  against  Acceptor  supra  Protest  (rf). 

1.  The  plaintiff   claims  against  the  defendant  as   acceptor 

supra  protest  of  a  foreign  bill  of  exchange,  dated  the of 

,  18 — ,  drawn  by  E.  F.,  at  - — ■,  in ,  upon  Q-.  H.  for 

[ francs,  a  sum   amounting  to]   £■ — — ,  payable   to   the 

(c)  By  B.  71  (1),  "  "Where  a  bill  is  drawn  in  a  sot,  each  part  of  the  sot 
being  BumberM,  and  containing  a  reference  to  the  other  parts,  the  whole 
of  the  parts  conBtitute  one  bill."  The  acceptance  should  bo  on  one  part 
only,  (S.  71  (4).)  It  ia  in  general  sufBciont  if  one  of  the  set  ia  duly 
stamped,     (Stamp  Act,  1891,  a.  39.) 

The  legal  holder  of  the  bill  is  entitled  to  the  posHoasion  of  all  tho  parts, 
hut  he  cannot  sue  a  previous  indorsor  for  them  unlfRB  thoy  came  to  the 

SjHsession  of  tho  latter.     iPinord  v.  Klockmann,  3  B.  &  S.  386:  32  L.  J. 
.  B.  82.) 

(rf)  Ab  to  intervention  for  honour,  see  bs.  65 — 68 ;  and  as  to  protest,  see 
note  (/).  infra. 
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plaintiff  months  after  date,  and  deKvered  by  the  said 

E.  F.  to  the  plaintiff,  which  said  bill  was  duly  presented  to 
G.  H.  for  acoeptanoe,  and  was  dishonoured  by  non-aoceptanoe 
and  duly  protested  for  suoh  non-aooeptanoe,  and  was  thereupon 
aooepted  by  the  defendant  under  the  said  protest,  and,  when  it 
beoaine  due,  was  duly  presented  to  the  said  Q-.  H.  for  payment 
and  was  not  paid  by  Imn,  and  was  duly  protested  for  suoh  non- 
payment. 

2.  The  defendant  had  due  notioe  of  the  faots  above  mentioned, 
and  the  bill  was  duly  presented  to  him  for  payment,  but  he  has 
not  paid  the  same. 

Particulars:— 


By  Indorsee  agaimt  Acceptor  on  a  Foreign  Bill  payable  at 

Usances  (e). 

The  plaintiff  claims  against  the  defendant  as  acceptor  of  a 

foreign  bill  of  exchange,  dated  the of ,  18 — ,  drawn 

by  E.  F.,  at  Vienna,  in  Austria,  upon  the  defendant  and  accepted 

by  the  defendant^  for gulden,  a  sum  amounting  to  £— — , 

payable  to  Q-.  H.  or  order  at usances,  that  is  to  say,  at 

months  after  the  date  of  the  said  bill,  which  said  bill  was 

indorsed  by  the  said  G-.  H.  to  the  plaintiff,  and  has  not  been 
paid  by  the  defendant. 

Particulars : — 

By  Payee  against  Dratperfor  default  of  Acceptance  (/). 

1.  The  plaintiff  claims  against  the  defendant  as  drawer  of  a 
foreign  bill  of  exchange,  dated  the of ,  18 — ,  drawn 


(e)  See  a  list  of  usanoes  between  different  places,  Byles  on  Bills, 
15th  ed.  277 ;  Chittjr  on  Bills,  11th  ed.  260.  The  length  of  the  usance 
ahcmld  be  alleged  in  the  statement  of  claim.  (Ghitty  on  Bills,  11th  ed. 
263.) 

(/)  Protest  is  in  general  unnecessary  as  against  the  acceptor  (see 
B.  52  (3) ),  except  in  the  case  of  a  payment  sttpra  protest  or  an  acceptance 
9upra  f^ciett;  but  it  is  in  general  necessary  in  order  to  charge  the  drawer 
or  indorsers  (see  the  section  next  cited). 

By  s.  51  (2),  ''  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be 
such,  has  been  dishonoured  by  non-acceptance,  it  must  be  duly  protested 
for  non-acceptance ;  and  where  such  a  bill,  which  has  not  been  previously 
dishonoured  oy  non-acceptance,  is  dishonoured  by  non-payment,  it  must 
be  duly  protested  for  non-payment.  If  it  be  not  so  protested,  the  drawer 
and  indorsers  are  discharged.  Where  a  bill  does  not  appear  on  the  face 
of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonour  is  unneces- 
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by  tlie  defendant  at  Marseillos  in  France,  upon  E.  i\,  for 

francs,  a  sum  amounting  to  £ ,  payable  to  the  plaintilf 

montlia  after  date,  which  said  bill  was  delivered  by  the  defendant 
to  the  plaintiff,  and  was  duly  presented  for  acceptance,  and  was 
dishonoured  by  non-acceptance,  and  was  duly  protested  for  the 
non-acceptance  thereof. 

2,  The  defendant  had  due  notice  of  the  said  facts,  and  has 
not  paid  the  said  bill. 

Particulars : — 

By  Indortee  against  Drawer  for  di/dult  of  Payment. 

1.  The  plaintiff  claims  against  the  defendant  as  drawer  [and 

indorser]  of  a  foreign  bill  of  exchange,  dated  the of , 

18 — ,  drawn  by  the  defendant  at  MarseiHes  in  TVanee,  upon 

E.  F,,  for francs,  a  sura  amounting  to  £ ,  payable  to 

the  order  of  the  defendant months  after  date,  and  indorsed 

by  the  defendant  to  the  plaintiff,  which  said  bill  was  duly 
presented  for  payment  and  was  dishonoured,  and  waa  duly 
protested  for  the  non-payment  thereof. 

2.  The  defendant  had  due  notice  of  the  said  facts,  and  has 
not  paid  the  said  bill. 

Particulars : — 


By  B.  51  (3),  "  A  bill  which  has  been  protested  for  non-acceptance  may 
be  subsequQutly  protested  for  non-pa j^ment." 

Afl  to  tte  time  and  placo  for  protesting  a  bill,  see  s,  51  (4)  (ti)  (9). 

Bv  B.  51  (9),  "  Protest  \a  d^ensed  with  by  any  drcumstonco  which 
would  dispense  with  notice  of  dishonour.  Delay  in  nuting  or  proteetine  is 
excused  when  the  delay  ia  uiuaod  by  circumBtances  beyond  the  oootrol  of 
the  holder,  and  nut  imputable  to  lus  default,  miaoonduct  or  neghgcnco. 
When  the  cause  of  diHay  ceaaea  to  operat*  the  bill  must  be  noted  ur 
protested  with  reasonable  diligence."  (See  s.  50,  cited  note  (ji),  ante, 
p.  U-1.] 

As  to  pleading  uiattera  of  escuae,  see  "  lulaiid  BdU,"  note  ((),  aj\ie, 
p.  U8. 

By  s,  S9  (4),  "  Where  a  foreign  note  is  dishonoured,  preteet  thereof  is 

Where  bdls  are  dishonoured  abroad,  ro-exthango  with  interest  thereon 
is  in  certain  cases  rocovurablo  as  liquidated  daiiuigea  under  s,  57  (21,  in 
lieu  of  the  liquidated  damages  apeoihodin  s.  57  (1).  (See  "Inland  BUU," 
note  («),  ante,  p.  131  ;  and  /n  re  OillopU,  16  Q.  B.  D.  702 ;  18  Ih.  286 ; 
66  L.  J.  Q.  B.  74  ;  In  iv  Commercial  Bank.  36  Ch.  D.  522 ;  in  re  Engliih 
Bank  0/ Siver  Plate,  (1S93)  "J  Ch.  4ys ;  62  L.  J.  Ch.  578.) 

Whei'e  the  plaintiff  seeks  to  recover  re-exchaugo  and  interest  thereon, 
his  claim  for  such  re-oxcbuuge  and  interest  should  be  distinctly  stated. 

Wherever  speeial  expeusea  necessarily  iaeiUTod  by  reason  of  the  dis- 
honour of  a  bill  aro  siicn  as  are  only  recoverable  as  uidiquidated  damageB, 
they  cannot  form  the  subject  of  a  special  indorsement. 
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m.  Bankers'  Gheqtjbs  {a). 
Statement  of  Claim  by  the  Payee  of  a  Cheque  against  the  Dratoer  {b) . 

against 


defendajiit  as  drawer  of  a  cheque  for  £— — ,  dated  the of 


(a)  By  8.  73  of  the  Bills  of  ExchaQge  Act,  1882,  *' A' cheque  is  a  bill  of 
exchange  drawn  on  a  banker  payable  on  demand/'  and  it  ^  enacted  that, 
except  as  otherwise  provided  in  Part  IH.  of  that  Act,  the  provisions  of 
the  Act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque. 

Statements  of  claim  against  the  drawer  or  indorser  of  a  cheque  may  in 
most  cases  be  eafiilv  framed  from  such  of  the  foregoing  forms  as  are 
applicable  to  inland  bills  payable  on  demand. 

Cheques  are  included  under  the  term  *'  Bill  of  Exchan^,"  in  the  Stamp 
Act,  1891  (see  s.  32  of  that  Act],  and,  when  payable  on  demand,  they  are, 
whether  post-dated  or  otherwise,  and  whether  drawn  to  *'  order  "  or  to 
'*  bearer,  admissible  in  evidence  with  only  a  penny  stamp,  even  where 
the  puties  taking  them  had  notice  that  they  were  post-oated  (Bull  y. 
a  Sullivan,  L.  E.  6  Q.  B.  209:  40  L.  J.  Q.  B.  141 ;  Gatty  v.  Fry,  2 
Ex.  D.  266;  46  L.  J.  Ex.  605^  The  Royal  Batik  of  Scotland  v.  Totten- 
ham, (1894)  2  a  B.  715 ;  64  L.  J.  a  B.  99).  If  a  cheque  is  issued 
without  a  stamp,  the  holder  cannot  sue  upon  it,  as  the  power  of  subse- 
quently affixing  a  stamp  imder  s.  38  (2)  of  the  Stamp  Act,  1891,  only 
applies  to  the  banker  who  pays  the  cheque.  (See  Hobbs  y.  Caihief  6  limes 
B»p.  292.) 

A  cheque  being  a  bill  payable  on  demand,  the  drawer  thereof  is  not 
entitled  to  any  '*  days  of  grace"  (ss.  14,  73;  M'Lean  y.  Clydeadale  Banking 
Co.,  9  App.  Cas.  95,  107). 

By  8.  75,  *'  The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn 
on  hun  by  his  customer  are  determined  by — ( 1 . )  Countermand  of  payment ; 
(2.)  Notice  of  the  customer's  death." 

A  banker  crediting  his  customer's  current  account  with  the  amount  of 
a  cheque  paid  in  becomes  a  holder  for  value  of  the  cheque.  (Ex  p,  Eich- 
dale,  19  Ch.  D.  409 ;  51  L.  J.  Ch.  462 ;  The  Royal  Bank  of  Scotland  y. 
Tottenham,  «fpra.)    See  further  *^  Banker e,^^  ante,  p.  115. 

fh)  By  s.  74,  *•  Subject  to  the  provisions  of  this  Act — 
1.)  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable 
time  of  its  issue,  and  the  drawer  or  the  person  on  whose  account  it  is 
drawn  had  the  right  at  the  time  of  such  presentment  as  between  him  and 
the  banker  to  have  the  cheque  paid,  and  suffers  actual  damage  through 
the  delay,  he  is  discharged  to  the  extent  of  such  damage,  that  is  to  say, 
to  the  extent  to  which  such  drawer  or  person  is  a  creditor  of  such  banker 
to  a  hMer  amount  than  he  would  have  been  had  such  cheque  been  paid. 

(2.)  £i  determining  what  is  a  reasonable  time,  regard  sWl  be  luui  to 
the  nature  of  the  ins&ument,  the  usage  of  trade  and  of  bankers,  and  the 
facts  of  the  particular  case. 

(3.)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person  is 
dischaiged  shall  be  a  creditor,  m  lieu  of  such  drawer  or  person,  of  such 
banker  to  the  extent  of  such  discharge,  and  entitled  to  recover  the  amount 
InMnhim." 
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,  18 — ,  drawn  upon  Messrs.  E.  F.  and  Co.,  Bankers  [or, 

the  Bank,  Limited],  Street, ,  payable  to  the 

plaintiff  and  delivered  by  the  defendant  to  the  plaintiff,  which 

Baid  cheque  waa  duly  presented  for  payment  on  the of 

,  18 — ,  and  was  diehonoured,  and  although  the  defendant 

had  due  notice  thereof,  he  did  not  pay  the  said  cheque. 
FartioulaiB : — 

£    s.    d. 

Principal  due 

Interest 

Amount  due 

[The  plaintiff  also  claims  iutereat  on  the  said   £ {Ifir 

amount  of  the  cheque)  at  the  rate  of  per  cent,  per  annum 

from  the  date  of  fjie  writ  imtU  payment  or  judgment.] 


£y  Bearer,  or  Indorsee,  of  Cheque  against  Drawer  (c). 

The  plaintiff  claims  against  the  defendant  as  drawer  of  a 
-,  dated  the  of  ,  18 — ,  drawn  upon 


The  next  butdness-day  after  the  receipt  of  the  cheque,  if  receiYod  at 
the  town  in  which  it  is  payable,  was  in  general  hetd  to  oe  the  reasonable 
time  for  presentment.  [Alexander  \.  BuTchJUId,  7  M.  &  G.  1061 ;  Bobin- 
toa  T.  ffawks/ord.  9  ft,  B.  62 ;  Lavii  v.  Band,  3  C.  B.  N.  8.  442 ;  27 
L.  J.  0.  P.  70  ;  Bailet/  v.  Bodenham,  16  C.  B.  N.  8.  288 ;  33  L.  J.  0.  P. 
252.1  Where  the  cheque  was  payable  at  a  distance  from  the  place 
at  which  it  was  received,  a  further  time  was  in  general  allowed  as  reason- 
able. (Sickford  V.  Bidge,  2  Camp.  537  ;  Sare  v.  Henty,  10  C.  B.  N.  9.  65 ; 
30  L.  J.  C.  P.  302  :  Fndeaux-  v.  Criddle,  L.  E.  4  Q.  B.  455  ;  38  L.  J.  Q.  B. 
233;  Heyw<jod\.  Pidiering,l,.li..^Q,.  B.  428;  43  L.  J.  Q.  B.  145.) 

Allowance  must  be  made  in  addition  for  delay  necessarily  arising  from 
liie  fact  of  a,  cheque  being  crossed  (see  AUxandrr  v.  Burchjirld,  7  M.  &  G. 
at  p.  1067),  or  having  to  be  passed  through  branches  of  the  bank,  or  anv 
othor  particular  circumstances.  [Prince  v.  Oriental  Baidt,  3  App.  Cas. 
325;  47L.  J.  0.  P.  42.) 

As  to  the  exclusion  of  nou-buBiness  days,  see  s.  92. 

In  order  to  charge  an  iudoreer,  a  preHentmeut  under  s.  45  is  neces- 
sary (see  " Silli  of  Exchange,"  noto  {I),  mile,  p.  138);  but  it  seems  that 
tie  drawer  of  a  cheque  is  not  discharged  by  delay  in  presentment  for  any 
period  short  of  six  years,  unless  he  has  suffered  damage  through  tho 
,  .,    ,      ,  ^      ,„„„,.   .,    ....     27 


delay  (see  e.  74  (1),  "above  cited;  Law$v.  Band.  3  C.  B^N.  S.  4\'2: 
L.  J.  0.  P.  76;  Ueywood  v.  Pickering,  supra;  Chalmers  on  Bills,  4tli  ed. 
p.  247). 

As  to  notice  of  dishonour,  see  ss,  47 — 60 ;  and  "  Inland  BiUa,"  note  (;j\ 
ante,  p.  Ill,  where  see  us  to  pleading  excuseB  tor  delayer  absence  of  sucU 
notice. 

(c)  Ab  to  indorsements,  see  "Inland  BiLli,"   note  {j),  atiU,  p.   135. 
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Messrs.  E.  P.  and  Co.,  bankers  [or,  upon  the  Bank], 

payable  to  G.  H.  or  bearer  [^or,  order],  of  which  the  plaintiJE 
became  the  bearer  [or,  which  was  indorsed  by  the  said  G-.  H.  to 
the  plaintiff],  and  wluch  was  duly  presented  for  payment  and 
was  dishonoured,  and  although  the  defendant  had  due  notice 
thereof,  he  has  not  paid  the  said  cheque. 
PariiouIarB : — 

By  Indorsee  of  Cheque  against  Indorser  {d). 

The  plaintiff  claims  against  the  defendant  as  indorser  of  a 

cheque  for  £ ,  dated  the of  ,  18 — ,  drawn  by 

E.  F.  upon  Messrs.  Qr.  H.  and  Co., Street, ,  bankers 

[pTj  upon  the  Bank],  payable  to  J.  K.  or  order,  and 

indorsed  by  J.  E.  to  L.  M.  or  order,  and  by  L.  M.  to  the 
plaintiff,  which  said  cheque  was  duly  presented  for  payment 
and  was  dishonoured,  and,  although  the  defendant  had  due 
notice  thereof,  he  has  not  paid  the  said  cheque. 

Particulars :—  

By  Bearer  or  Indorsee  of  a  Crossed  Cheque  against  Drawer  (e), 

1.  The  plaintiff  claims  against  the  defendant  as  drawer  of  a 
cheque  dated  the of j  18 — ,  drawn  by  the  defendant 

Even  where  a  cheque  is  drawn  payable  to  "  bearer,"  it  may  be  indorsed 
60  as  to  make  the  indorser  liable.  (See  s.  56;  Keene  y.  Beard,  8  0.  B. 
N.  S.  872 ;  29  L.  J.  0.  P.  287.) 

Ab  to  presentment  and  notice  of  diehononr,  see  the  preceding  note. 

(d\  See  note  (c),  ante,  p.  152. 

(e)  The  enaconents  of  ss.  76-^82,  below  cited,  "with  respect  to  crossed 
cheques  are  applicable  also  to  dividend  warrants  (s.  95,  subject  to  the  saving 
in  8.  97  (3^  (d) ),  and  to  any  document  issued  by  a  banker's  customer  for  the 
purpose  of  enabling  any  person  to  obtain  payment  from  such  banker  of 
the  sum  therein  mentioned  (46  &  47  Yiet.  c.  55,  s.  17). 

By  8.  76  (1),  **  Where  a  cheque  bears  across  its  face  an  addition  of — 

(a)  The  words  *  and  company,'  or  any  abbreviation  thereof,  between 

two  parallel  transverse  lines,  either  with  or  without  the  words 
'  not  negotiable ' ;  or, 

(b)  Two  parallel  transverse  lines  simply,  either  with  or  without  the 

words  *  not  negotiable,' 
that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed  generally. 

(2)  Where  a  cheque  bears  across  its  face  an  addition  of  the  name  of  a 
banker,  either  with  or  without  the  words  '  not  negotiable,'  that  addition 
oonstitutes  a  crossmg,  and  the  cheque  is  crossed  specially  and  to  that 
banker." 

By  8.  77  (1),  "A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer. 

(2)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally 
orqwcially. 
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upon  Messrs.  E.  F.  and  Co.,  Street,  ,  bankers  [or, 

upon  the  Bank],  for  £ ,  payable  to  G.  H.  or  bearer 

[or,  order],  which  eaid  cheque  before  presentment  for  payment 


(3)  Wtere  e 
sppciallv. 
(4)\ 


cheque  ib  orossed  generally,  tho  Iiolder  may  cross  it 
epdcially,  tlie  holder  may 


e  B,  cheque  is  crossed  generally  oi 
aaa  ine  words  '  not  negotiable.' 

(a)  Where  a  cheque  is  croaaed  specially,  the  banker  to  whom  it  ia 
crossed  taay  again  cross  it  Bpecially  to  another  banker  for  collection. 

(0)  Where  an  uncrossed  choque,  or  a  cheque  crossed  gonorally,  is  sent 
to  a  banker  for  collection,  he  may  cross  it  specially  to  hunself." 

Ab  to  this  section,  see  National  Bank  v.  Silke,  f]891)  1  Q.  B.  435. 

By  B.  78,  "  A  crossing  authorised  by  this  Act  is  a  material  part  of  the 
cheque  ;  it  ahall  not  bo  lawful  tor  any  person  to  obliterate  or,  except  us 
authorised  by  this  Act,  to  add  to  or  iJter  the  crossing."  (See  s.  64,  as  to 
alteratiouB,  cited  ;Kui,  p.  650.) 

By  s.  79  (1),  "  Where  a  cheque  is  crossed  specially  to  more  than  one 
banker,  except  when  creased  to  iin  ageut  for  collection  being  a  banker, 
the  banker  on  whom  it  is  drawn  shall  refuse  paj-mont  thereof. 

(2)  Where  tho  banker  on  whom  a  cheque  is  drawn  which  is  crossed 
nevertheless  pays  tho  same,  or  pays  a  ohequo  crossed  generally  otherwise 
than  to  a  banker,  or  if  croseed  specially  otherwise  than  to  the  banker  to 
whom  it  is  crossed,  or  his  agent  for  collection  being  a  banker,  he  is  liable 
ta  the  true  owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the 
cheque  having  been  so  paid."  But  this  sub-section  addB  a  proviso  pro- 
tecting tho  banker  in  cases  where  ho  has  "in  good  faith  and  without 
neeligenoe"  paid  a  cheque  which  does  not  oppear  to  have  been  crossed,  or 
to  nave  had  a  crossing  which  has  been  obhtcrat^,  added  to  or  alt«red  in 
an  unauthorised  manner. 

By  s.  80,  "  Where  the  banker,  on  whom  a  crossed  cheque  is  drawn  in 
good  faith  and  without  negligence  pays  it,  if  crossed  (lenerally,  to  a 
banker,  and  it  crossed  specially,  to  the  banker  to  whom  it  is  crossed,  or 
his  agent  for  collection  being  a  banker,  the  banker  paying  the  cheque, 
and,  if  the  cheque  has  come  into  the  hands  ot  tho  navec,  the  drawer, 
shall  respectively  be  entitled  to  the  same  rights  and  te  placed  in  the 
same  position  as  if  payment  of  the  cheque  hoii  been  made  to  the  true 
owner  thereof." 

By  B.  81,  "  Whore  a  Tterson  takes  a  crossed  chonue  which  beara  on  it 
the  words  '  not  negotiable,'  he  shall  not  have  and  shall  not  be  capable  of 
giving  a  better  title  to  the  ohoquo  thau  that  which  the  person  from  whom 
he  took  it  had."  These  added  words  "not  negotiable"  do  not  prevent 
the  cheque  from  being  transferable,  but  they  prevent  a  subsequent 
transferee  from  acquiring  a  better  title  to  the  cheque  than  that  which 
was  possessed  by  his  transferor.  (See  Matthifuen  v.  London  and  County 
Bank,  5  C.  P.  D.  T  ;  FUhfT  v.  Snhertt,  6  Times  Kop.  354.) 

By  B.  82,  "  Where  a  banker  in  good  faith  aud  witiiout  negligence 
receives  payment  for  a  customer  of  a  cheque  crossed  generally  or  specially 
to  himself,  and  tho  customer  has  no  title  or  a  defective  title  thereto,  the 
banker  shall  not  incur  any  liability  to  tho  truo  owner  of  the  cheque  by 
reason  only  of  having  received  suchpavment.  (See  Matthiastn  v.  Loudon 
and  Count!/  Bnnk,  5  C.  P.  D.  7  ;  48  L.  J.  C.  P.  5;>9,) 

As  to  the  rights  and  lialulitieB  of  bankers  with  respect  to  cheques,  aee 
further,  "  Bankers,"  ante,  p.  115. 
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was  Grossed  generally  under  the  provisions  of  the  Bills  of 
Exchange  Act,  1882  [or,  was  duly  crossed  with  the  name  of 
Messrs.  J.  K.  and  bankers]. 

2.  The  plaintiff  became  the  bearer  of  the  said  cheque  [or, 
if  the  cheque  was  drawn  payable  to  order.  The  said  cheque  was 
indorsed  by  the  said  G-.  H.  to  the  plaintiff],  and  was  duly 
presented  by  a  banker  ^or,  by  the  said  Messrs.  J.  K.  and  Co.], 
for  payment,  and  was  dishonoured,  of  which  the  defendant  had 
due  notice,  but  the  defendant  has  not  paid  the  said  cheque. 

Particulars: — 


IV.  Pbomissory  Notes  (a). 

Statement  of  Claim  by  Payee  against  Maker  {b). 
{See  R.  S.  C.  1883,  App.  C.  Sect.  IV.  No.  3.) 

The  plaintiff's  daim  is  against  the  defendant  as  maker  of  a 
promissory  note  for  £250,  dated  1st  January,  1882,  payable  to 
the  plaintiff  four  months  after  date. 
PartiouIarB: — 

£     s.  d. 

Principal 260    0    0 

Interest 10    0    0 

Amount  due £250    0    0 

(a)  By, the  Bills  of  Exchan^  Act,  1882,  s.  83  (1),  <*  A  promissory  note 
is  an  unconditional  promise  m  writing  made  by  one  person  to  another 
fli^ed  by  the  maker,  engaging  to  pay,  on  demand,  or  at  a  fixed  or  deter- 
minable fature  time,  a  sum  certain  in  money  to,  or  to  the  order  of,  a 
specified  person  or  to  bearer."    (See  also  s.  83  (2)  and  (3).) 

By  B.  Mf  **  A  promissory  note  is  inchoate  and  incomplete  until  delivery 
theieol  to  the  payee  or  bearer.*' 

By  s«  5  ^2),  **  where  in  a  bill  drawer  and  drawee  are  the  same  person, 
or  wnere  tne  drawee  is  a  fictitious  person  or  a  person  not  having  capacity 
to  oontract,  the  holder  may  treat  the  instrument,  at  his  option,  either  as  a 
bill  of  exchange  or  as  a  promissory  note."  As  to  what  is  a  fictitious 
person,  see  note  (/),  ante,  p.  136. 

As  to  foreign  notes,  see  s.  83  (4) ;  **  Foreign  BiUs,"  ante,  p.  147. 

By  B.  89  (1),  **  Subject  to  the  provisions  in  "  Part  IV.,  **  and  except 
as  uy  this  section  provided,  the  provisions  of  this  Act  relating  to  bills  of 
exchange,  apply,  with  the  necessary  modifications,  to  promissory  notes." 

(2.)  *'  In  applving  those  provisions  the  maker  of  a  note  shall  be  deemed 
to  correspond  with  the  acceptor  of  a  bill,  and  the  first  indorser  of  a  note 
shall  be  deemed  to  correspond  with  the  drawer  of  an  accepted  bill  payable 
to  drawer's  order." 

(6)  As  to  special  indorsements,  and  as  to  what  are  liquidated  damages, 
see  s.  67,  dted  **  Inland  BilU,^'  note  (e),  ante,  p.  131,  and  *' Special 
IndartemenU"  ante^  p.  77. 
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Statements  of  Claim  in  Actions  on  Contracts. 


By  Payee  against  Maker  on  a  Note  payable  on  Demand  (c). 

Tlie  plaintifi  claims  against  the  defendant  as  ranker  of   a 

promissory  note  for  £ ,  dated  tlie  of  ,  18 — , 

payable  to  the  plaintiff  on  demand,  which  said  note  has  not 
been  paid. 

Partioulars : — 


Payee 


'.  against  Maker  on  a  Note  payable  at  a  fixed  Period  after 
Demajui{d). 

The  plaintiff  claims  against  the  defendant  as  maker  of  a 

promissory  note  for  £ ,  dated   the  of  ,   18 — , 

payable  to  the  plaintiff months  after  demand. 

Demand  was  made   on  the  of  ,  18 — ,  but  the 

defendant  has  not  paid  the  said  note. 

Partioulars ; — 


By  Payee  against  Maker  on  a  Note  made  payable  at  a  particular 
Place  in  the  Body  of  it  {e). 

The  plaintiff  olaims  \or.  The  plaintiff's  claim  is]  against  the 
defendant  as  maker  of  a  promissory  note  for  £ ,  dated  Uie 


(c)  A  note  payable  "on  demand"  is  a  preaent  debt,  and  ie  due  and 

K^ble  at  oncQ  without  demand,  and  the  Statute  of  LimitationB  niuH 
m  tiie  date  of  the  note.  [^'Limitation,  Statutee  of,"  post,  p,  770.)  The 
data  expressed  in  Uto  note  ifi  primS  facie  presumed  to  be  ita  true  date, 
but  where  it  ia  not  issued  till  a  subsequent  date,  the  statute  runs  from 
the  date  of  its  issue.  [Savage -n.  AUrtn,  2Stark.232;  WatkiiuY.  Figg, 
11  W.  E.  ase  ;  MoiUague  v.  PerAt'iu,  22  L.  J.  0.  P.  187.) 

A  note  payable  on  demand  is  not  in  general  considered  as  overdue,  so 
as  to  affoct  an  indorsee  with  defects  of  title  of  which  he  had  no  notice. 
(See  s.  86  (3),  cited  "  Bilta  of  Exchange,"  poit,  p.  656;  see  Brook*  v. 
Mitehell,  9  M.  &  W.  15.)  Interest  does  not  run  on  such  notes  if  not  ex- 
pressly made  payable  with  interest,  until  a  demand  has  been  made,  or 
an  action  has  been  brought.  (Bytes  on  BiUb,  15th  nd,  p.  441  :  s.  57  (1), 
note  (e),  atilf,  p,  131 ;  see  Upton  v.  Lord  Ferrere,  5  Ves.  801 ;  Lmciidet  t. 
CoUitia.  17  Ves.  27,  28.) 

Promissory  notes  purporting  to  be  payable  at  sight,  or  on  presentation, 
or  in  which  no  time  for  payment  is  expressed,  are  now  promissory  notes 
payable  on  demand.     (See  bs.  10,  89.) 

[d)  In  liis  case  a  demand  is  requisite ;  so  where  a  note  is  payable  after 
tight,  a  presentment  for  sight  is  necessary.     (See  sa.  14,  SS.) 

(e)  By  a.  87  (1),  "Whore  a  promiBSoty  note  is  in  the  body  of  it  mnde 
payable  at  a  particular  place,  it  must  be  presented  for  payment  at  that 
plooe  in  order  to  render  the  maker  liable.  In  any  other  case,  presentment 
for  payment  is  not  neoeMarjr  in  order  to  render  the  inaJcer  liable."    (Se« 
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of ,  18 — ,  payable  to  the  plaintiff  at  Messrs.  E.  F. 

and  Oo/s, Street,  London  [or,  at  the  offices  of  tiie  

Bank,  Lunited,  at ], months  after  date,  which  said 

note  was  doly  presented  there  for  payment  and  has  not  been 
paid. 
PartiOQiars:— 


By  Payee  against  Maker  on  a  Note  payable  by  Instalments  in 
which  the  whole  sum  is  made  payable  on  any  Default  (/). 

1.  The  plaintiff  claims  against  the  defendant  as  maker  of 

a  promissory  note  dated  the of ,  18 — ^  whereby  he 

promised  to  pay  to  the  plaintiff  £ in  manner  foUowing, 

namely,  £50  on  the  1st  of  May  then  next  ensoing,  and  £50  on 
the  1st  day  of  each  succeeding  month  until  the  whole  of  the 
said  sum  should  be  fully  paid,  and  further  by  his  said  note 
promised  that  in  case  default  should  be  made  in  payment  of  any 
of  the  said  instahnents,  the  whole  of  the  said  sum  of  £300  then 
remaining  tmpaid  should  become  immediately  payable. 

2.  The  defendant  made  default  in  payment  of  the  first  of  the 
said  instalments,  and  has  not  paid  the  said  £300  or  any  part 
thereof. 

Particulars: — 


Spindler  y.  OreUeU,  1  Ex.  384,  and  the  next  cited  cases.)  A  mere  memo- 
randiim  of  the  place  of  payment  in  the  margin  or  foot  of  the  note  has  not 
the  same  effect.  {Eaoon  y.  Bussell,  4  M.  &  S.  605 ;  Williams  y.  Waring,  10 
B.  &  C.  2.) 

By  8.  87  (2),  "  Presentment  for  payment  is  necessary  in  order  to  render 
the  mdorser  of  a  note  liable." 

By  8.  87  (3),  **  Where  a  note  is  in  the  body  of  it  made  payable  at  a 
particular  place,  presentment  at  that  place  is  necessary  in  order  to  render 
an  indoTser  liable ;  but  when  a  place  of  payment  is  indicated  by  way  of 
memorandum  only,  presentment  at  that  place  is  safficient  to  render  the 
indorser  liable,  but  a  presentment  to  the  maker  elsewhere,  if  sufficient  in 
other  respects,  shall  also  suffice." 

As  to  excuses  for  non -presentment,  see  s.  46  (2),  cited  **  Inland  BUls,^' 
note  (0,  anU,  p.  138;  Hardy  y.  Woodroo/e,  2  Stark.  319;  Sands  y.  Clarice, 
8  C.  B.  751. 

{/)  A  promissory  note  may  be  yalidly  made  jpayable  by  stated  instal- 
ments (s.  9  (1)) ;  and  in  such  case  the  maker  is  entitled  to  the  days  of 
grace  upon  the  falling  due  of  each  instalment  (see  s.  14  (1) ;  Oridge  y. 
Sherborne,  11  M.  &  W.  374  ;  CarUm  y.  Kenealy,  12  M.  &  W.  139). 
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Bii  Payee  agaimt  the  Makers  of  a  Joint  and  Several  Promistori/ 
Note. 

The  plaintifi's  claim  ia  against  the  defendants  jointly,  and 
also  against  each  of  them  severally,  aa  rnakera  of  a  joint  and 

several  promissory  note  for   £ ,  dated  the  ■ of  , 

18 — ,  payable  to  the  plaintiff months  after  date,  which  said 

note  has  not  been  paid. 

Fartionkie: — 


Si/  hidorsee  against  Maker  (j). 

The  plaintiff  claims  against  the  defendant  as  maker  of  a 

proraisBory  note  for  £, ,  dated   fho of  ,   18 — , 

payable  to  E.  1*".  or  order months  after  date,  which  said 

note  was  indorsed  by  the  said  B.  F.  [to  tho  order  of  G.  H.,  and 
by  the  said  Q-.  H.]  to  the  plaintilf,  and  has  not  been  paid. 

PartioulflTS ; — ■ 


A  like  Ibrm :  London,  ^c.  Bank  v.  Clamarfij,  (1892)  1  Q.  B.  689; 
61  L.  J.  Q.  B.  225. 


By  Indorsee  agaimt  Payee  (g), 

1.  The  plaintiff  claims  against  the  defendant  as  indorser  of  a 

promissory  note   for   £. ,  dat«d   tho  of   ,   18 — , 

made  by  E.  F.,  payable  to  the  defendant  or  order months 

after  date,  which  note  was  indorsed  by  the  defendant  to  tho 
plaintiff,  and  was  duly  prosentad  for  payment  and  was  dia- 
hononred.  of  which  the  defendant  had  notioe. 

2.  The  defendant  has  not  paid  the  said  note. 
Particulars : — 


(j)  As  to  indorsement  generaliy,  seo  "Inland  SilU,"  note  (j),  ante, 
p.  135.  An  inBtrument  in  the  form  of  a  note  paj'able  to  tho  niaker'a 
ordor  is  not  a  voHd  promissory  note  until  it  ia  indorsed.     (See  s.  83  (2).) 

If  it  is  indorsed  in  blimk  it  becomes  Bi  note  payable  to  bearer,  and  may 
bo  so  described  in  the  statement  of  tlaim.  (//oojurv.  Williiims,  2  Ex.  13  ; 
lirowii  V.  m  WiTiluti.  C  0.  B.  336 ;  Flight  t.  Mat^Ua,,,  16  M.  &  Yf.  fil.)  U 
specially  indorsed  it  bocomoa  a  aote  payable  to  tbe  indorsee  or  order 
[Oaj/  T.  Lander,  ti  C.  B.  336),  and  may  be  so  described. 
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Bf/  Indorsee  against  Indorser. 

1.  The  plaintiff  claims  against  the  defendant  as  indorser  of  a 

promiBsory  note  for  £ ,  dated  the  of  ,  18 — , 

payable  to  J.  E.  or  order months  after  date,  whioh  said 

note  was  indorsed  by  the  said  J.  K.  to  the  defendant,  and  by 
the  defendant  to  tne  plaintifF,  and  was  duly  presented  for 
payment^  &o.  [continue  as  in  the  last  preceding  Form], 


Y.  Miscellaneous  Statements  of  Claims  relating  to  Bills. 

For  the  Breach  of  a  Promise  to  retire  a  Bill  at  Maturity  in 

Consideration  of  a  Renewal  (a). 

1.  On  the of ,  18 — ,  it  was  agreed  between  the 

plaintiff  and  the  defendant  that  the  plaintiff  should  accept  and 

deUver  to  the  defendant  a  bill  of  exchange,  dated  the of 

,  18 — ,  drawn  by  the  defendant  upon  the  plaintiff,  for 

£ ,  payable  to  the  defendant months  after  date,  and 

that  the  defendant  should  thereupon  retire  a  certain  other  bill 

of  exchange,  dated  the of  ,  18—,  which  had  been 

drawn  by  the  defendant  upon  and  accepted  by  the  plaintiff,  for 

JB ,  payable  to  the  defendant  or  order months  after 

date. 

2.  The  plaintiff  accordingly  accepted  the  first-mentioned  bill 
and  delivered  it  to  the  defendant. 

3.  The  defendant  did  not  retire  the  said  bill,  dated  the 

of y  18 — ,  whereby  the  plaintiff  was  obliged  to  pay  to  G.  H., 

who  was  the  holder  and  indorser  thereof,  the  amount  of  that 
hill  and  interest  thereon  and  the  expenses  of  noting  the  same. 

Particulars  of  damage : — 

of ,  18—.    Paid  to  G.  H.  £    s.    d. 

(1)  The  amount  of  the  last-mentioned  bill    . 

(2)  Interest  thereon 

(3)  Expenses  of  noting 


Total 


(a)  As  to  renewals,  see  MaiUard  y.  Page^  L.  B.  5  Ex.  312. 
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Statement  of  Claim  by  an  Agent  against  his  Employer  for  Breach 
of  Agreement  to  accept  a  Draft  for  the  Price  of  Goods  bought 
vnder  the  Employment :  see  "Agent"  ante,  p.  89, 


Statement  of  Claim  by  the  Acceptor  of  an  Accommodation  Bill  on 
the  Contract  to  indemnify  him :  see  "  Indemnities"  post, 
p.  232. 


Bills  of  Lading.     See  "  Shipping,"  post,  p.  1 


BoAKD  AND  Lodging.     See  "Landlord  and  Tenant" post, p. 257. 


Bonds  [a). 


{a)  By  the  common  law,  the  whole  penalty  ol  a  bond  was  roeoverablo 
upon  a  breach  ot  tha  condition.  The  Courta  of  equity,  howovor,  gave 
relief  against  the  judgment  at  law,  upon  payment  ot  the  amount  really 
due,  or  the  damagoa  onBiug  from  tho  breach  of  the  condition.  A  power 
of  granting  aimilar  relief  in  certain  cases  was  afterwards  given  to  tho 
Courts  ot  law  by  statute.  Thus,  actions  upon  common  monty  hoiiiis  are 
subject  to  certain  provisions  ot  the  statute  4  &  5  Anne,  c.  3  (c.  10,  Ruff.). 
By  B.  12  of  that  statute,  where  an  action  is  brought  upon  any  bond 
which  has  a  condition  to  make  void  tho  same  upon  payment  of  a  lessor 
sum  at  a  day  or  place  certain,  it  the  ohhgor  has,  before  tho  action 
brought,  paid  to  the  obligee  the  principal  and  interest  due  by  the  con- 
dition of  such  bond,  though  such  payment  was  not  made  strictly  accord- 
ing to  the  condition,  yet  it  may  bo  pleaded  in  bar  of  such  action,  and 
shall  be  as  eSectual  a  bar  thereof  as  it  the  money  had  been  paid  at 
the  day  and  place  according  to  the  condition,  and  had  been  so  pleaded. 


nth  ed.,  p.  364),  but  this  is  now  superseded  by  O.  XXII.,  regulating  the 
mode  ot  payment  into  Court  (see  "  Bondt"  post,  p,  e63). 

Bonds  with  ipecial  cimditiont  are  subject  te  certain  provisions  of  the 
statute  8  &  9  Will,  m,  c.  11.  By  s.  8  ot  this  statute  it  is  enacted,  that 
in  bU  actions  upon  any  bond,  or  on  any  penal  sum  for  non-peiformance 
ot  any  covenants  or  agreements  in  any  deed  or  writing  cont-iined.  tho 
]ila!ntiff  may  assign  as  many  breaches  as  ho  shall  thinh  fit,  and  tho  jury 
fliall  assess  not  only  such  dnmoges  and  coats  ot  suit  as  were  before  usually 
done,  but  also  damages  for  such  of  the  said  breaches  as  the  plaintiff  shall 
prove  to  have  been  broken ;  and  that  the  like  judgment  shall  be  entered 
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on  the  yerdict  as  before  had  been  usually  done  in  such  actions ;  and  that 
if  judgment  shall  be  giyen  for  the  plaintiff  on  demurrer,  or  by  confession, 
ornil  dieit,  he  may  suggest  upon  the  roll  as  many  breaches  as  he  shall 
think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff  to  summon  a 
jmr  before  the  justice  or  justices  of  assize  (or  now  by  the  3  &  4 
Will.  lY.  c.  42,  s.  16,  before  the  sheriff),  to  inquire  of  the  truth  of  those 
breaches,  and  to  assess  the  damans  that  the  plaintiff  shall  have  sustained 
thereby.  The  section  then  provides,  that  in  case  the  defendant  shall  pay 
into  Court  the  damages  assessed  for  tiie  breaches,  a  stay  of  execution  shall 
be  entered ;  or  if  the  plaintiff  is  satisfied  by  execution,  the  defendant  shall 
be  thereby  discharged ;  but,  notwithstancung,  in  each  case  the  judgment 
shall  remain  as  a  security  against  any  further  breaches,  upon  whidi  the 
plaintiff  may  have  a  scire  facias.  Accordingly  the  judgment  is  entered  for 
the  whole  penalty  and  costs,  though  the  plaintiff  can  only  have  execution 
thereon  to  the  extent  of  the  damages  assessed  and  costs.  (See  Wilde  y. 
Clarkson,  6  T.  E.  303;  Welch  y.  Ireland,  6  East,  613;  1  Wms.  Saund. 
1871  ed.,  pp.  75  H  seq.) 

The  enactments  of  tne  8  &  9  WilL  m.  c.  11,  respecting  the  assignment 
and  suggestion  of  breaches,  and  the  judgment  for  the  penal^  as  a 
aecQiity  for  further  breaches,  are  still  in  force,  and  are  in  general  appli- 
cable, mutatis  mutandis,  to  proceedings  under  the  Judicature  Acts.  (See 
Tuiher  V.  Caralampi,  21  Q.  B.  D.  414 ;  Eoscoe*s  N.  P.  Ey.,  16th  ed., 
p.  713 ;  Jud.  Act,  1873,  s.  23 ;  Jud.  Act,  1875,  s.  21,  0.  XIII.  r.  14, 
in/roj  and  O.  XXTT.  r.  1,  cited  *^ Payment  into  Court  "  post,  p.  798.) 

As  to  the  distinction  between  common  money  bonds  within  the  4  &  5 
Anne,  c  3  (c.  16,  Buff.),  and  bonds  with  special  conditions  within  the 
8  &  9  Will.  III.  c.  11,  see  Smith  y.  Bond,  10  ^ing.  125 ;  Preston  v.  Dania, 
L.  E.  8  Ex.  19 ;  42  L.  J.  Ex.  33;  Oerrard  y.  Clowes,  (1892)  2  Q.  B.  11 ; 
61  L.  J.  Q.  B.  487 ;  2  Chitty's  Practice,  14th  ed.,  p.  1281. 

A  bond  conditioned  for  the  payment  of  an  annuity  is  within  the  8  &  9 
WilL  m.  c.  11.  {Walcot  y.  Ooulding,  8  T.  E.  126;  Smith  y.  Bond,  supra; 
Tuther  T.  Caralampi,  21  Q.  B.  D.  414.)  So,  too,  is  a  bond  conditioned 
for  the  payment  of  a  sum  by  instalments.  {Smith  y.  Bond,  supra ;  Preston 
y.  Dania,  supra,)  The  provisions  of  that  statute  apply  also  to  actions 
for  penalties  on  ooyenants  and  agreements  in  writing  for  payment  of  a 
penalty  on  non-performance.  (2  Wms.  Saund.  1871  ed.  p.  541 ;  Betts  y. 
Burch,  4  H.  &  N.  506, 610 ;  28  L.  J.  Ex.  267, 269 ;  Ex  p.  Capper,  4  Ch.  D. 
724;  46  L.  J.  B.  57  ;  2  Chitty's  Practice,  14th  ed.  pp.  1281,  1282,  and  see 
**  Liquidated  Damages,'*  post,  p.  278.) 

As  to  replevin  bonds,  see  note  (/),  infra. 

It  is  provided  by  O.  Xm.  r.  14,  that  *' Where  the  writ  is  indorsed  with 
a  claim  on  a  bond  within  8  &  9  Will.  III.  ell,  and  the  defendant  fails  to 
appear  thereto,  no  statement  of  claim  shall  be  delivered,  and  the  plaintiff 
may  at  once  suggest  breaches  by  delivering  a  suggestion  thereof  to  the 
defendant  or  his  solicitor,  and  proceed  as  mentioned  in  the  said  statute 
and  in  3  &  4  Will.  IV.  c.  42,  s.  16."   (See  ChittVs  Forms,  12th  ed.  p.  639.) 

In  suing  upon  a  bond  within  the  ^  &  9  Will.  HI.  c.  11,  there  were, 
before  the  Juoicature  Acts,  two  courses  open  to  the  plaintiff  (see  2  Wms. 
Saund.  1871  ed.  p.  544).  The  declaration  might  have  been  fnuned  for  the 
penalty  only,  without  mentioning  the  condition  or  assigning  any  breach 
of  it ;  or  the  condition  might  have  been  set  out  and  breacnes  of  it  assigned 
in  the  declaration.  In  the  latter  case,  the  statute  was  complied  with  at 
once,  and  the  defendant  was  able  to  plead  either  by  denying,  or  by  con- 
fessing and  avoiding  the  bond  and  condition,  or  me  breaches,  or  both. 

B.L.  M 
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In  the  former  case,  where  the  declaration  was  framed  for  the  penalty 
only,  the  defendant  might  have  set  out  the  condition  in  his  plea  and 
averred  performance  thereof,  or  any  matter  in  excuse  of  performance- 
If  he  pleaded  performance,  the  performance  might,  in  some  cases,  have 
been  pleaded  generally,  and  then  it  was  necessary  for  the  nlaintifE,  in 
obedience  to  the  statute,  to  have  assigned  in  his  replication  the  breaches 
on  which  he  relied  (2  Wms.  Saund.,  1871  ed.,  p.  644 ;  1  lb,,  p.  133) ;  or  the 
performance  might  have  been  pleaded  with  particularity  according  to  the 
terms  of  the  condition,  and  then  it  was  sufficient  for  l^e  plaintiff  in  his 
replication  to  take  issue  on  the  performance,  or  such  portion  of  it  as  he 
disputed  (see  Eoakes  v.  Manser,  1  0.  B.  531).  If,  instead  of  pleading  per- 
formance in  either  form,  the  defendant  pleaded  a  denial  of  the  bond,  or 
some  plea  in  excuse  or  otherwise,  on  which  the  plaintiff  took  issue,  then 
the  plaintiff  was  obliged,  in  pursuance  of  the  statute,  to  suggest  upon  the 
record,  after  the  joinder  of  issue,  all  the  breaches  upon  which  he  intended 
to  rely.  {Horn/ray  v.  Righy,  5  M.  &  S.  60 ;  Abp,  Canterbury  v.  Robertson,  1 
0,  &  M.  690 ;  Webb  v.  James,  8  M.  &  W.  646.)  This  same  course  of  «i^- 
geeting  the  breaches  was  also  adopted  in  the  event  of  his  obtaining  judg- 
ment upon  demurrer,  or  by  default,  whenever  the  breaches  had  not  been 
assigned  in  the  declaration  or  replication  by  any  of  the  above  means, 
{Ham/ray  v.  Rigby,  supra;  Lawes  v.  Shaw,  6  Q.  B.  322.)  The  statute  in 
this  respect  was  compulsory,  t.e.,  the  plaintiff  must  either  have  assigned 
or  suggested  breaches,  as  the  case  might  be,  and  could  only  recover 
damages  for  the  breaches  assigned  or  suggested.  (Walcot  v.  Ooidding,  8 
T.  B.  126 ;  Welch  v.  Ireland,  6  East,  613.]  The  plamtiff  could  not  assign 
or  suggest  any  breaches  which  occurred  axfcer  action  brought,  but  for  theee 
he  must  have  proceeded  by  scire  facias  upon  the  judgment  when  obtained 
(see  Willoughby  v.  Swinion,  6  East,  650) ;  and  he  could  not,  on  a  scire 
facias,  suggest  any  breach  which  he  might  have  assigned  or  suggested  in 
the  original  proceedings  (2  Wms.  Saund.  1871  ed.  p.  546). 

Although  m  suing  upon  a  bond  under  the  8  &  9  Will.  III.  c.  11,  a  state* 
ment  of  daim  may  be  framed  for  the  whole  penalty  without  assigning 
any  breach  of  the  condition,  that  is  not  the  course  usually  adopted  or 
wmch  in  practice  it  is  advisable  to  adopt.  In  general,  the  statement  of 
claim  in  such  case  should  state  the  condition  and  allege  the  breach  or 
breaches,  and  should  conclude  by  claiming  the  whole  penalty  of  the  bond, 
so  that  the  judgment  may  stand  as  security  for  future  breaches. 

The  penalty  of  a  bond  with  a  special  condition  under  the  8  &  9  Will.  HI. 
ell,  could  not  properly  be  claimed  by  a  specially  indorsed  statement  of 
claim  (see  Tuther  v.  Caralampi,  21  Q.  B.  D.  414) ;  but  in  the  case  of  a  com- 
mon money  bond  within  the  4  &  5  Anne,  c.  3  (c.  16,  Buff.),  the  writ  may  be 
specially  indorsed  with  a  claim  for  the  amount  of  the  bond  withont 
noticing  the  condition  {Oerrard  v.  Clowes,  (1892)  2  Q.  B.  11;  61  L.  J. 
Q.  B.  487). 

As  to  proceeding  by  scire  facias  on  the  judgment  to  recover  damages 
for  further  breaches,  see  2  Chitty's  Practice,  14th  ed.  p.  1286 ;  Chitty's 
Forms,  12th  ed.  pp.  646  et  seq.;  Tabor  v.  Edwards,  4  0.  B.  N.  8.  1 ;  27 
L.  J.  0.  P.  183. 

The  liability  of  the  obligor  for  debt  or  damages  on  the  bond  is  limited 
to  the  amount  of  the  penalty  ( Wilds  v.  Clarkson,  6  T.  B.  303 ;  Branscomhe 
V.  Scarbrough,  6  Q.  B.  13 ;  Leake  on  Contracts,  3rd  ed.  pp.  123,  935 ;  2 
Ohitty's  Practice,  14th  ed.  p.  1281 ;  and  see  Hatton  v.  Harris,  (1892)  A.  C. 
547  ;  62  L.  J.  P.  0.  24),  though  where  the  condition  shows  a  oontraot  to 
do  or  abstain  from  doing  a  particular  act,  such  contract  may  be  enforce- 
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Statement  of  Claim  far  Debt  due  on  a  Common  Monet/  Bond  (i). 
{R.  8.  C  1883,  App.  C.  Sect.  IK  No.  7.) 

The  plaintifPs  olaim  is  for  prindpal  and  interest  due  upon 
the  defendant's  bond  to  the  plaintiS,  dated  1st  January,  1873, 
oonditioned  for  payment  of  £100  on  the  26th  December,  1873. 

Particulars:— 

£ 

Principal 60 

Interest 2 


Amount  due ....  £52 

Place  of  trial,  Surrey. 

(Signed) 

Delivered. 


On  a  Bond  J  mthout  assigning  a  Breach  (c). 

The  plaintifE  claims  £ upon  the  defendant's  bond,  dated 

the of ,  18—,  whereby  the  defendant  became  bound 

to  the  plaintiff  in  the  sum  of  £ to  be  paid  by  the  defen- 
dant to  the  plaintifP,  which  sum  has  not  been  paid. 


jFbr  a  Statement  of  Claim  speciallt/  indorsed  on  the  Writ  for  the 
Amount  of  a  Common  Money  Bond,  icithin  the  ^  8f  5  Anne^ 
c.  16,  s.  12 :  see  Gerrard  v.  Clowes,  (1892)  2  Q.  B.  11 ;  61 
L.  J.  Q.  B.  487. 


able  by  injundaon  {London,  &c.  Bank  v.  Prttt,  36  W.  E.  136 ;  W.  N.  1887, 
p.  177 ;  NcUianal,  &c.  Bank  v.  Marshall,  40  Ch.  D.  112 ;  58  L.  J.  Ch.  229 ; 
"  Liquidated  Damages ,"  post,  p.  279 ;  **  Injunctions^*  post,  p.  236). 

(M  A  claim  for  the  amoiint  due  under  the  condition  of  a  common  money 
bona  may  be  the  subject  of  a  special  indorsement.  (See  the  preceding 
note,  and  "  Special  Indorsements,  ante,  p.  81.)  Interest,  when  expressly 
made  payable  by  the  condition  of  the  bond,  may  also  be  specially  indorsed. 
[Ih. ;  Steeds  y.  Steeds,  22  a  B.  D.  537 ;  68  L.  J.  Q.  B.  302.) 

(c)  This  form  is  proper  for  a  common  monej  bond  under  4  &  6  Anne, 
c.  16,  and  also  for  a  bond  with  a  special  condition  under  8  &  9  Will.  III. 
ell,  where  no  breach  of  the  condition  is  assigned,  but  as  to  this,  see 
note  (a),  anitj  p..  162.  It  is  also  applicable  to  the  case  of  a  single  bond 
without  condition.  As  to  single  bonds,  see  Leake  on  Contracts,  3rd  ed. 
pp.  121,  842. 
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On  an  Amivity  Bond  stating  the  Conditimi  and  assigning  a 
Breach  {d). 

1.  The  defendant,  by  his  bond  dated  the ■  of ,  IS — , 

became  bound  to  the  plnintitf  in  the  Bum  of  £ ,  to  be  paid 

by  the  defendant  to  the  plaintiff  subject  to  a  condition  there- 
under written  that  if  the  defendant  should  pay  to  the  plaintifE 

£ half-yearly,  on  the  — —  of  and  the  of 

in  every  year,  during  the  life  of  the  plaintiff,  the  said  bond  should 
be  void. 

2.  The  defendant  has  not  paid  to  the  plaintiff  the  half-yearly 

payment  under  the  said  bond  whioh  became  due  on  the of 

,18—. 


On  a  Bond  Kith  a  Special  Condition,  setting  out  the  Condition  and 
assigning  Breaches  {e). 

1.  The  defendant,  by  his  bond  bearing  date   the  of 

,  18 — ,  became  bound  to  the  plaintiff  in  the  sum  of  £ , 

to  be  paid  by  the  defendant  to  the  plaintiff  subjpct  to  a  condi- 
tion thereunder  written,  whereby,  after  reciting  that  [here  sinte 
the  material  recita/s,  if  any,  in  the  condition'^,  the  condition  of  the 
said  bond  was  declared  to  bo  that  if  [/*«'e  state  the  condition'], 
then  the  said  bond  should  be  void. 

2.  [Here  state  the  breach  or  breaches  in  respict  of  which  the 
plaintiff  seeks  to  recover  damages.  If  thei-e  arc  sevei-al  breaches, 
it  is  usually  convenient  to  state  each  breach  in  a  separate  para- 
graph:] 


Against  an  Heir  on  the  Bond  of  his  Ancestor :  see  "Heirs  and 
Devisees,^'  post,  p.  217. 


On  a  Replevin  Bond{,f) :  see  Sir  v.  Groom,  5  Es.  D.  91. 

{d)  Aimiiitj-  bcrads  arc  within  the  8  &  9  Will.  HI.  o.  11.  (Boo  noto  (o), 
supra.) 

M  In  an  action  on  a  hond  within  tie  8  &  9  Will.  HI.  c.  1 1 ,  although 
the  breachoH  relied  upon  Hhoiild  ho  assinBod  as  mentioned  in  noto  (a), 
eiipra.  the  plaiutifl  snould  oriUuHrJly  claim  the  whole  iiinomit  nf  tho 
jicnalty  of  the  bond,  bo  that  the  jiidjjment  niny  stand  aa  a  security  for 
ftiture  hroachea.    {Hi.) 

(/)  Ah  to  replevin  bonds,  see  tho  County  Conrts  Act,  1888  (Jt  &  52 
Vict.  c.  43),  ss.  134—137 ;  0.  XXIX.  of  the  County  Court  Rules,  1869, 
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Broker  (a). 


and  FoimB  244,  245  of  those  Bules ;  Dix  y.  Chroom,  cited  in  the  text ; 
and  Woodf all's  Landlord  and  Tenant,  15th  ed.  pp.  539,  553. 

By  s.  108  of  the  County  Ck)urts  Act,  1888,  the  Court  in  which  any  action 
on  tne  bond  shall  be  brought  may  by  order  giye  such  relief  to  the  obligors 
aa  may  be  just,  and  such  order  shall  haye  the  effect  of  a  defeasance  of 
such  bond.  As  to  the  summary  jurisdiction  of  the  Court  in  oases  of 
re|^yin  bonds,  see  also  Dix  y.  Ordom,  supra. 

Kepleyin  bonds  were  considered  a.s  not  oeing  within  the  8  &  9  Will.  III. 
c  11.  {Dix  y.  Oroom,  supra;  1  Wms.  Sauna.  1871  ed.  p.  69,  note  (6); 
2  Chitty's  Practice,  14th  ed.  p.  1281.) 

See  further,  '*  Beplevin"  jpostf  p.  501. 

(a)  See  "Agent,  ante,  p.  87.  A  broker  is  an  agent  employed  to 
n^otiate  sales  and  purchases  of  goods  or  shares,  &c.,  and  to  make 
contracts  for  his  principals.  (See  Blackburn  on  Sales,  2nd  ed.,  p.  78 ; 
Baring  y.  Corrie,  2  B.  &  Aid.  137 ;  Bobinsan  y.  Mollett,  L.  B.  7  H.  L. 
802 ;  44  L.  J.  H.  L.  362;  Leake  on  Contracts,  3rd  ed.  p.  436.)  In 
general,  a  broker  differs  from  a  factor  in  not  being  usually  authorised 
to  make  contracts  in  his  own  name  (though  he  may  naye  such  authority 
by  special  contract,  or  by  the  usage  of  a  particular  market  (see  Bobinson 
y.  Mollett,  supra)),  and  m  not  haying  possession  of  the  goods  which  are 
the  subject  of  the  sale  (see  lb,,  and  *'  Factor,**  post,  p.  209). 

The  employment  of  a  broker  in  a  particular  trade  or  market  authorises 
him  to  act  according  to  the  reasonable  usages  of  such  trade  or  market,  so 
far  as  they  are  not  inconsistent  with  his  position  as  broker,  or  with  the 
terms  of  his  employment.  {Sutton  y.  Tatham,  10  A.  &  E.  27 ;  Baring 
y.  Stanton,  3  Ch.  I).  502 ;  Bobinson  y.  Molktt,  supra.)  Thus,  a  person 
employing  a  broker  on  the  London  Stock  Exchange  impliedly  authorises 
him  to  act  according  to  the  rules  and  usages  of  the  exchange,  so  far  as 
they  are  reasonable  and  consistent  with  the  nature  and  terms  of  the 
employment,  and  is  bound  to  indemnify  him  against  payments  made  by 
lum  imder  and  in  compliance  with  such  rules  and  usages  {Taylor  y. 
Straff,  2  C.  B.  N.  S.  175;  26  L.  J.  C.  P.  185;  Smith  y.  Undo,  4  C.  B. 
N.  8.  395 ;  5  C.  B.  N.  S.  587;  Thacker  y.  Hardy,  4  Q.  B.  D.  685 ;  48  L.  J. 
Q.  B.  289 ;  Hartas  y.  Bibbons,  22  Q.  B.  D.  254 ;  Davis  y.  Howard,  24 
a  B.  D.  691  ;  Forget  y.  Ostigny,  (1895)  A.  C.  318  ;  64  L.  J.  P.  C. 
62;  and  see  ''Indemnities,**  pout,  p.  232;  ''Money  Paid**  post, 
p.  290);  unless  the  liability  to  such  payments  is  occasioned  by  his 
own  default  {Duncan  y.  Hill,  L.  B.  8  Ec.  242;  42  L.  J.  Ex.  179;  see 
Hartaa  y.  Bibbons,  sujpra).  But  a  rule  or  usage  which  is  unreason- 
able or  in  oontrayention  of  the  general  law,  or  inconsistent  with  the 
nature  and  terms  of  the  employment,  will  not  bind  a  person  who  is 
ignorant  of  it.  {Bobinson  y.  MoUett,  supra  ;  Neilson  y.  James,  9  Q.  B.  D. 
546 ;  51  L.  J.  Q.  B.  369 ;  Barrow  y.  Dyster,  13  Q.  B.  D.  635 ;  Hutcheson 
▼.  Eaton,  13  a  B.  D.  861 ;  Ferry  y.  Bamett,  15  Q.  B.  D.  388 ;  54  L.  J. 
Q.  B.  446.) 

In  some  trades  and  markets  there  is  a  usage  that  a  broker  who  buys 
or  sells  on  a  written  contract  expressly  as  broker  for  a  principal,  but 
without  disclosing  the  name  of  his  principal,  is  personally  responsible  as 
a  principal  for  the  performance  of  tho  contract ;  and  such  usage,  in  caises 
wLere  it  applies,  has  been  held  to  be  reasonable  and  binding,  aiid  U> 
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Statements  of  Claim  in  Actions  an  Contracts. 
By  a  Broker  for  Commission^  8fc, 


The  plaintiff's  daim  is  for  money  payable  by  the  defendant  to 
the  plaintiff  for  work  done  by  the  plaintiff  as  a  broker  and  agent 
[pr,  as  a  stockbroker  and  sharebroker,  or,  as  the  case  may  be']  for 
the  defendant  at  his  request,  and  for  commission  and  reward,  due 
from  the  defendant  to  the  plaintiff  in  respect  thereof  [and  for 
money  paid  by  the  plaintiff  for  the  defendant  at  his  request]. 

Particulars : — 


enable  the  part^  with  whom  the  contract  is  made  to  sue,  on  the  breach  of 
such  contract,  either  the  broker  so  contracting,  or  the  principal  for  whom 
he  acted.  (Hum/rev  v.  Dale,  7  E.  &  B.  266 ;  26  L.  J.  Q.  B.  137 ;  Dale  v. 
Humfrey,  E.  B.  &  E.  1004 ;  27  L.  J.  Q.  B.  390 ;  FUet  v.  Murtwi,  L.  E.  7 
Q.  B.  126 ;  41  L.  J.  a  B.  49 ;  Pike  y.  Ongley,  18  Q.  B.  D.  708 ;  and  see 
** Agent"  anJU^  p.  87.)  But  the  terms  of  the  contract  may  be  such  as 
to  exclude  sudi  usage.  {Pike  v.  Onglejf^  supra;  Barrow  v.  Dyster,  eupra.) 
"Where  brokers  sold  without  disclosing  tne  name  of  the  vendor  on  a 
sold  note  addressed  to  the  purchaser,  and  commencing,  *' We  have  sold 
to  you,  &c.,"  the  mere  addition  of  the  word  **  brokers'*  to  their  signature 
did  not  prevent  their  being  held  personally  liable  to  the  purchasers  on  the 
contract,  and  it  was  treated  as  clear  that  an  alleged  custom  of  the  trade 
negativing  the  personal  liability  of  brokers  contracting  in  that  form 
would  not  be  binding  on  persons  who  were  ignorant  of  it.  {Barrow  y. 
Dyster,  supra,^ 

If  a  broker  is  employed  to  make  and  does  make  wagering  contracts  for 
his  principal,  he  cannot,  since  the  Gaming  Act,  1892,  recover  from  his 
principal  any  moneys  paid  by  him  for  the  principal  under  such  contract, 
nor  can  he  recover  any  commission  for  services  rendered  by  him  in 
respect  of  such  contracts.  (See  **  Oamin^,**  poaty  p.  713.)  If,  however, 
the  broker  is  employed  to  make  and  does  make  real  and  actual  contracts 
for  his  principal,  he  is  entitled  to  recover  from  his  principal,  besides  his 
commission,  any  payments  made  by  him  in  respect  of  such  contracts  at 
his  request,  and  sucn  request  would  be  sufficiently  implied  from  the  fact 
Ihat  the  broker  was  employed  to  enter  into  such  bargains  in  such  a  way 
ihat  by  the  usages  or  rules  of  the  Exchange  or  market  upon  which  the 
bargains  are  made,  the  broker  is  bound  to  make  such  payments.  (Thadker 
y.  Hardy f  supra;  Forget  v.  Ostigny^  supra;  see  also  Sutton  v.  TatJiom^ 
supra,) 

JPormerly,  a  London  broker,  if  not  licensed  (pursuant  to  6  Anne,  c.  68 
(c.  16,  Buff.),  and  33  &  34  Vict.  c.  60),  could  not  recover  any  commission 
for  work  done  as  a  broker  within  tne  city  {Pidgeon  v.  Burslem,  3  Ex. 
465),  but  this  is  no  longer  so,  as  the  provisions  which  rendered  it  illegal 
for  an  unlicensed  person  to  do  business  as  a  broker  in  London  have 
been  repealed  (see  57  Geo.  III.  c.  Ix. ;  and  the  London  Brokers'  B^ef 
Act,  1884,  47  Vict.  c.  3,  s.  3). 

A  broker  or  agent  employed  to  buy  or  sell  for  his  principal  must  not 
himself  be  the  vendor  to,  or  the  purchaser  from  his  principal  without  his 
knowledge,  and  if  he  acts  in  this  manner,  the  principal  is,  in  general, 
entitled  to  repudiate  the  contract.  {Sharman  v.  Brafidt,  L.  B.  6  Q.  B.  720 ; 
40  L.  J.  Q.  B.  312;  Robinson  v.  Mollett,  supra;  Leake  on  Oontmcts, 
3rd  ed.  p.  429.) 
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Against  a  Share  Broker  far  not  purchasing  according  to  Order. 

1.  The  plaintiff  has  suffered   damage   by  the  defendant's 

breach  of  a  contract  made  hj  word  of  mouth  on  the of 

,  18—  [or,  by  letters  dated,  &o.l,  between  the  plaintiff  and 

the  defendant,  for  the  puiohase  by  the  defendant  as  broker  for 

the  plaintiff  of shares  of  and  in  |^the Company,  or^  as 

the  case  may  be'\  at  a  price  not  exceedmg per  share  [or,  at 

the  then  market  price  of  such  shares]  for  commission  to  the 
defendant. 

2.  The  defendant  could  have  purchased  the  said  shares  for 
the  plamtiS,  at  the  price  and  on  the  terms  aforesaid,  but  did  not 
purchase  the  said  shares  or  any  of  them  for  the  plaintiff. 

Particulars  of  damage : — 


h 


Against  a  Broker^  whOy  by  the  Usage  of  a  Particular  TradCy  is 
liable  as  a  Principal^  for  not  accepting  Goods  8old{b). 

1.  The  defendant,  who  is   a  broker  on  the  London  fruit 
market,  was  employed  as  such  broker  by  the  plaintiff  to  sell  for 

him  in  the  said  market  tons  of  raisins  upon  the  terms 

usual  in  the  said  market,  viz.,  that  if  the  defendemt,  the  selling 
broker,  did  not  in  the  contract  note  furnished  by  him  to  the 

Slaintiff,  his  principal,  disclose  the  name  of  the  purchaser,  the 
efendant  should  be  personally  liable  to  the  plaintiff,  his 
irincipal,  upon  the  contract  as  though  he,  the  defendant,  were 
imself  the  purchaser. 

2.  The  defendant  accordingly  sold  the  said  raisins  for  the 

Elaintiff  on  the  terms  aforesaid  and,  in  the  contract  note  which 
e  furnished  to  the  plaintiff  in  respect  of  such  sale,  did  not 
disclose  the  name  of  the  purchaser. 

3.  The  defendant  has  refused  to  accept  or  pay  for  the  said 
raisins. 

Particulars  of  damage : — 

[See  «  Sale  of  Goods,''  post,  p.  318.] 


(6)  See  note  (a),  mpra.  Where  the  goods  have  actually  been  delivered 
according  to  contract,  and  the  action  is  for  the  price  thereof,  and  not 
merely  for  damages  for  non-acceptance,  the  third  para^;raph  of  the  above 
form  ahottld  be  altered  to  show  such  delivery,  and  the  particulars  ^ould 
be  framed  accordingly. 
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(a)  The  entrusting  of  goods  to  a  carrier  in  tho  vcty  of  hie  businesB  to 
be  carried,  or,  similarly,  tlie  bocoming  a  passencer  to  bo  carried,  casta  ■ 
duty  on  tho  carrier.  (Pozzi  v.  Shipton.  8  A.  it  £.  903 ;  Marthall  v,  York. 
Ity.  Cu.,  11  C.  B.  053;  Austin -j.  G.  W.  Hi/.  Co.,  L.  E.  2  Q.  B.  442,  446 ; 
FoiMex  T.  MH.  But.  Ry.  Co.,  5  C.  P.  D.  I'aT  ;  49  L.  J.  0.  P.  361.)  The 
law  also,  from  tho  samo  fact  of  employment,  implies  a  contract  identical  in 
its  terms  with  the  duties  so  impoaod  by  law,  (Bod  Morgan  y.  Itarty,  6  3. 
&  N.  283 ;  30  L.  J.  Ex.  131,  134.)  In  whichever  point  of  view  tho  trans- 
action is  regarded,  the  duties  and  liabilities  arising  from,  tho  mere  fact  of 
employment  may  be  varied  or  qualified  by  lawful  terms  or  stipulations 
introduced  by  eipresa  agreement.  (Soo  per  Erie,  J.,  McManua  v.  Lanca' 
Bhire  and  York^hiTe  llu.  Ca..  4  H.  &  N.  327,  336;  2S  L.  J.  Ex.  333.) 

JVirm  of  cinim.'] — Under  the  former  system  of  pleading,  tho  declaration 
in  an  action  against  a  carrier  might  in  general  be  framea  either  upon  the 
contract,  charging  the  injury  as  a  breach  of  contract,  or  upon  the  duty 
impjsed  by  law,  charging  the  injury  as  a  breach  of  duty,  or  wrong. 

Statements  of  claim  now  consist  of  concise  atatemants  of  fact.  Conse- 
quently in  actions  against  carriers,  and  tho  like,  it  is  by  no  means  always 
easy  to  say  whether  the  claim  is  to  be  regarded  as  one  upon  a  coatraot  or 
in  tort.  tSeo  P,mtifex  v.  Midland  Ry.  Co.,  3  Q.  B.  D.  23,  26;  47  L.  J. 
Ex,  2.)  The  facts  in  many  such  ciisoa  disclose  a  cause  of  action  whidi 
may  bo  regarded  either  as  one  of  contract  or  founded  on  contract,  or 
one  of  tort  or  founded  on  tort.  (See  11.  S.  C.  1883,  App.  C.  Sect.  V. 
No.  7  ;  cited  "  Carrim,"  poet,  p.  373.)  The  aboye-mentaoned  distinc- 
tion between  actions  of  contract  or  founded  on  contract,  and  those  of  tort 
or  founded  on  tort,  is  still  of  importance  with  regard  to  the  remitting  of 
actions  to  the  County  Courts.  (See  the  County  Courts  Act,  1H8B  (al  &  02 
Vict,  c,  43),  Eis,  65.  66,  and  with  re^rd  to  costs,  see  s,  116  of  that  Act ; 
and  O.  LXV.  r.  12.)  In  tho  application  of  these  enactments  as  to  costs, 
the  substance  of  the  matter  is  to  be  looked  at.  and  not  merely  the  form  of 
pleading.  (See  Bryant  y.  Herbtrt,  3  0.  P.  D.  389 ;  47  L.  J.  C.  P.  354  ; 
Fonti/ex  T.  Midland  Ry.  Co.,  tupra;  Taylor  t.  M.  8.  dt  L.  Jti/.  Co.,  (1895) 
1  a  B.  D.  134;  84L.  J.  a  B.  6;  KtUy  v.  Met.  Ry.  Co..  (1895)  J  ft.  B. 
944 ;  64  L.  J.  Q.  B.  S63.)  If  an  action  could  not,  in  the  absence  of  a. 
contract,  have  been  maintained  in  respect  of  the  act  complained  of,  the 
action  is  founded  on  contract,  within  the  meaning  of  these  eaactmenta, 
but  it,  in  tho  abeence  of  contract,  an  action  could  still  be  maintained, 
then  the  action  ia  founded  on  tort.  (Kdli/  v.  Met.  Ry.  Co.,  Bupm.) 
Thus,  on  action  by  a  passenger  against  a  railway  company  for  porsoDal 
injuries  caused  by  negligence,  vniether  auch  negligence  was  an  act  of 
miateosance,  or  one  of  omission,  is  to  bo  regarded  as  an  action  of  tort, 
and  this  is  so  irrespectively  of  whether  the  posaeuger  hud,  or  had  not,  a 
ticket.     [Taylor  y.  M.  S.  i  L.  Co..  supra ;  Ktlly  y.  Met.  Ry.  Co.,  tupra.) 

A  statement  of  claim  charging  the  defendant  as  a  common  carrier  upon 
the  delivery  of  the  goods  to  him  in  that  cajiiLcity,  imports  that  he  is  liable 
to  the  duties  imposed  by  the  common  law  as  incident  tti  the  position  of  a, 
common  carrier.  It  is  therefore  generally  advisable  not  to  describe  the 
defendant  as  a  common  carrier,  but  to  describe  him  as  a  carrier  merely. 

■Where  a  breach  of  duty  ia  charged,  the  facts  from  which  the  duty  arises 
must  he  atatwi.  It  is  not  enough  merely  to  allege  a  duty,  without  show- 
ing facts  to  eopport  that  duty.    An  allegation  oi  a  duty  is  a  mere  inter- 
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enoe  of  law,  and  is  of  no  ayail  if  the  facts  do  not  support  it.  (See 
**  The  body  of  the  StatemefU  of  Claim"  antCj  p.  49.)  Conditions  which 
are  yoid  under  the  Bailway  and  Canal  Trs2£c  Act,  1854,  cannot  be 
set  up  in  Tarianoe  of  the  carriers'  duties.  As  to  these,  see  '*  Carriers,** 
poet,  pp.  171,  172. 

Fariies  to  the  Action,'] — An  action  against  a  carrier  for  the  loss  of  goods, 
or  for  any  breach  of  duty,  or  of  contract,  whether  express  or  impHed,  is, 
as  a  general  rule,  to  be  brought  in  the  name  of  the  person  who,  oy  him- 
self or  his  agent,  employed  the  defendant,  or  deuYered  the  goods  to 
him.  He  may  be  either  the  absolute  or  special  owner  of  the  goods. 
{Freeman  v.  Birch,  3  Q.  B.  492.)  In  some  instances,  particularly  in 
cases  of  the  sate  of  goods  which  are  forwarded  by  the  vendor  to  the 
purchaser  through  a  carrier,  it  becomes  a  matter  of  considerable  nicety 
to  determine  whether  the  action  should  be  in  the  name  of  the  con- 
signor or  in  that  of  the  consignee.  The  action  is  to  be  brought  in 
the  name  of  the  consignor  when  there  is  an  express  agreement  between 
him  and  the  carrier  as  to  the  employment  of  the  carrier  on  his  account 
[Davis  V.  JameSf  5  Burr.  2680 ;  Moore  v.  Wilson,  1  T.  E.  659 ;  Sergent 
V.  Morris,  3  B.  &  Aid.  277 ;  Dunlop  v.  Lambert,  6  CI.  &  F.  600) ;  and 
where  the  consi^or,  by  necessary  implication,  employs  the  carrier  on 
his  account,  which  is  usually  the  case  where  property  has  not  passed 
to  the  consignee,  and  where  the  goods  remain  during  the  carriage  at 
the  risk  of  the  consignor,  as  where  goods  are  forwarded  for  sa^  on 
approyal  [Swain  v.  Shepherd,  1  M.  &  Bob.  223 ;  Sergent  v.  Morris,  supra  ; 
Freeman  v.  Birch,  supra) ;  or  where  the  consignor  has  to  carry  or  procure 
at  his  own  expense  iLe  caniage  of  the  goods  (see  (?.  W.  By,  Go,  y.  Bagge, 
15  Q.  B.  D.  625 ;  54  L.  J.  Q.  B.  599) :  and  wWe  the  contract  of  sale  is 
within  s.  17  of  the  Statute  of  Frauds  (now  s.  4  of  the  Sale  of  G-oods  Act, 
1893,  cited  post,  p.  710),  and  there  is  not  sufficient  evidence  to  diarge 
the  consignee  {Coats  v.  Chaplin,  3  Q.  B.  483).  Delivery  to,  and  accept- 
ance by,  uie  carrier  is  not  a  sufficient  acceptance  to  chaxge  the  purchaser 
under  the  Statute  of  Frauds,  even  where  tne  carrier  has  Men  selected  and 
paid  by  the  purchaser  {Norman  v.  Phillips,  14  M.  &  W.  277 ;  Meredith  v. 
Meigh,  2  E.  &  B.  364) ;  and  in  such  case  the  consignor  must  sue  the 
carrier  (Coomft*  V.  The  Bristol  and  Exeter  By.  Co.,  3  H.  &  N.  510;  27 
L.  J.  Ex.  410).  But  if  the  buyer,  knowing  the  goods  to  be  in  the  pos- 
session of  the  carrier  or  warehouseman,  and  to  be  lyin^  at  his  disposal, 
does  not  notify  to  the  seller  within  a  reasonable  time  his  refusal  of  them, 
he  may  be  taken  to  have  accepted  and  received  them.  {Bushell  v.  Wheeler, 
15  Q.  B.  443;  see  Norman  v.  Phillips,  supra.) 

In  general,  the  action  must  be  in  the  name  of  the  oonsi^ee,  for,  except 
in  sodk  cases  as  those  referred  to,  the  delivery  to  the  carrier  is  a  delivery 
to  the  consignee ;  it  is  for  him  that  the  ^oods  are  carried,  and  the  con- 
signor in  employing  the  carrier  is  considered  as  the  agent  of  the  con- 
signee for  tiiat  purpose,  as  where  goods  are  deliverod  to  a  carrier 
under  a  contract  of  sale  hj  order  of  the  consignee  {Dawes  y.  Peck,  8 
T.  B.  330;  and  see  the  Sale  of  Goods  Act,  1893,  s.  32;  Dutton  v. 
SoUmumaon,  3  B.  &  P.  532 ;  Wait  y.  Baker,  2  Ex.  1,  7)  ;  or  where  goods 
are  shipped  under  a  bill  of  lading  by  order  and  on  account  of  the  con- 
agnee  (Brown  y.  Hodgson,  2  Camp.  36).  In  such  cases  it  is  immaterial 
that  the  consignor  paid  the  caniage.  {King  v.  Meredith,  2  Camp.  639.) 
The  xninciple  of  law  is  to  refer  all  transactions  of  agents  to  the  principal 
on  whose  account  they  were  entered  into.  (See  Dawes  v.  Peck,  suj^a.) 
In  cases  where  the  consignee  receives  the  goods  and  promises  either 
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I.  Of  Goods  bt  Land  (S). 

Sfatemc-nt  of  Claim  for  the  Carriage  of  Goods. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaiutitf  for  the  conveyance  of  goods  by  the  plaintiff  for 
the  doteudant  at  his  request. 
ParticularB : — 

£    X.  a. 
1892,  Jan.  Hth.     7  tons  of  copper  carried  from 


Peb,  2nd,     4  iron  girders,  ditto 
Amount  due 


expressly,  or  by  implicatton,  to  pay  the  carriage,  he  may  in  general  be  aned 
by  the  carrier  for  the  carriage  of  the  goods,  as  the  waiver  by  the  carrier 
of  his  hen  on  the  goods  aSords  sufUcient  coDsideratioit  to  support  the 
contract  to  pay  such  carriage.     (See  Jf»son  v.  Mly,  4  Taunt.  52 ;  Alotler 


joatract  to  pay  such  carriage.     (See  Jf»)on  v.  Mli/,  4  ' 
f.  Young.  4  E.  &  It.  755  ;   25  L.  J.  Q.  B.  94.) 
In  an  action  for  the  loiis  of  a  passenger's  luggage,  it 


_  _.jr  might  sue  in  his  own  name,  though  he  travollod  as  the  servant  of 
another  person  who  paid  his  fare  for  him  and  took  his  ticket.  [Manhall 
V.  Yitrk.  Rij.  Co.,  11  C.  B.  6o5.)  Where  a  box  containing  property  of  two 
persons  vas  addresaed  to  one  only,  and  sent  on  behalf  of  both,  it  was  held 
they  might  join  in  suing  for  the  lose  of  the  goods.  {Melfiil/  v.  Lowloti 
and  Brighton.  Ry.  Co.,  4  C.  B.  N.  3.  317.)  Where  a  servant  had  taken 
with  hiin  as  part  of  his  luggage  as  a  passenger  upon  a  railway  b, 
])ortma]iteau  belonging  to  his  mnstc-r.  it  was  held  that  the  muster 
could  not  maintain  an  action  against  the  railway  company  for  its  loss 
upon  the  journey.  (Beclier  v.  ifrcat  Ea^ern  Ry.  Co.,  L.  B.  6  Q-  B.  241  ; 
as  L.  J.  Q.  B.  122 ;  see  Allun  v.  Midland  By.  Co.,  14  C.  D.  N.  S.  213  ; 
34  I,.  J.  C.  P.  2S3  ;  Mmx  v.  O.  E.  Ry.  Co.,  (1895)  2  Q.  B.  3S7 ;  64  L.  J. 
Q.  B.  057  ;  and  Martin  v.  Great  Indian  Fmimular  Ry.  Co.,  L.  R.  3  Kx.  9,) 
Where  a  servant  had  taken  with  him  as  part  of  his  lu^^age  upon  a 
journey,  for  which  he  had  taken  tJ)e  ticket,  his  portmant^u  containing 
his  livery,  the  jiropcrty  of  his  master,  it  was  held  that  the  master  could 
maintain  on  action  agaiui<t  the  railwav  company  for  destruction  of  the 
livery  by  an  act  of  misfeasance  on  the  part  of  one  of  the  company's 
poi-tors  in  the  course  of  his  employment.    [Mritx  v.  0.  E.  By.  Cv.,  supra.) 

In  cafio  of  doubt  as  to  the  proper  parties  to  sue  or  be  sued  it  may  be 
advisable,  though  at  the  risk  of  havuig  to  pay  costs  occasioned  by  the 
joinder  of  uniiecesaary  parties,  to  join  all  who  may  be  supposed  pro]ier  to 
sue  or  be  sued. 

As  to  parties  to  be  made  defendants  where  several  camorsare  concerned, 
see  the  next  note. 

{!•)  VMTTiers  of  Goods  by  Lund.'] — The  duties  of  a  common  carrier  of  goode 
imjHised  bv  law  in  tlio  absence  of  special  agreement  are: — to  receive  for 
carriage  all  goods  offered,  provided  he  has  convenience  to  carry  them,  and 
the  goods  are  of  a  proper  kmd,  and  the  employer  is  ready  and  willing  to 
pay  the  proper  and  reasonable  hira  {I'ick/ord  v.  Grand  Junction  By.  Co., 
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8  M.  &  W.  372;  Johnson  y.  Midland  By,  Co,,  4  Ex.  367;  Jackson  v. 
Sogers,  2  Show.  330) ;  to  carry  for  a  reasonable  reward,  and  to  deliver  the 
goods  within  a  reasonable  time  {Hales  y.  London  and  North  Western  By, 
Co,,  4:  B.  &  S.  66 ;  32  L.  J.  Q.  B.  292) ;  to  insure  their  safety  during  l^e 
carriage  and  until  delivery,  the  act  of  GK)d  and  the  Queen's  enemies 
excepted  {Forward  v.  Pittard,  1  T.  E.  27 ;  Fozzi  v.  Shipton,  8  A.  &  E. 
963;  Biley  v.  Home,  6  Bing.  217;  Bourne  v.  Gatliffe,  3  M.  &  G.  643; 
Richards  v.  L.  B,  &  8,  C.  By,  Go,,  7  0.  B.  839;  Wyld  v.  Fick/ord,  8 
M.  &  W.  443 ;  Nugent  v.  Smith,  1  0.  P.  D.  423 ;  46  L.  J.  0.  P.  697). 

The  events  excepted  as  acts  of  God  seem  to  include  all  disturbances  of 
nature  so  sudden  or  violent  as  to  be  practically  irresistible.  {Nichols  v. 
Marsland,  L.  E.  10  Ex.  258 ;  44  L.  J.  Ex.  134 ;  2  Ex.  D.  1 ;  46  L.  J.  Ex. 
174;  Nugent  Y,  Smith,  1  0.  P.  D.  34,  423;  46  L.  J.  0.  P.  28,  697. J  A 
frost  of  extraordinary  severity  that  could  not  be  foreseen  has  been  held  to 
constitute  vis  major,  or,  in  this  sense,  an  act  of  God  {Blyth  v.  Birmingham 
Waterworks  Co,,  11  Ex.  781) ;  so,  too,  has  a  great  and  unexpected  fall  of 
maw  {BriddonY,  Oreat  Northern  By,  Co,,  28  L.  J.  Ex.  51);  as,  also,  a 
violent  tempest  {Nugent  v.  Smith,  supra ;  Biver  Wear  Commissioners  v. 
Adamson,  2  App.  Gas.  734,  749 ;  47  L.  J.  Q.  B.  193). 

A  common  carrier  is  not  responsible  for  damage  accruing  to  the  thing 
carried,  from  its  inherent  vice,  or  natural  defects,  or  deterioration,  or 
from  improper  packing  by  the  sender ;  at  all  events,  where  there  has  been 
nothing  to  indicate  to  the  carrier  the  defective  nature  of  the  packing. 
Thus,  ne  is  not  liable  for  the  loss  of,  or  injury  to  an  animal,  caused  by  its 
own  violence  or  want  of  temper,  if  he  has  secured  it  in  a  proper  manner. 
{Blower  v.  G.  W,  By,  Co,,  L.  E.  7  0.  P.  656 ;  41  L.  J.  C.  P.  268 ;  Kendall 
V.  X.  <fe  8.  W,  By,  Co,,  L.  E.  7  Ex.  373,  377 ;  41  L.  J.  Ex.  184 ;  Barbour 
v..flf.  E,  By,  Co,,  34  L.  T.  67 ;  Brass  v.  Maitland,  6  E.  &  B.  470 ;  26  L.  J. 
Q.  B.  49;  Nugent  v.  Smith,  ante;  see,  also,  Bichardson  v.  N,  E,  By,  Co,, 
L.  E.  7  0.  P.  78.)  "Where,  however,  the  deterioration  is  caused  by  the 
default  of  the  carrier,  or  the  vice,  in  the  case  of  an  animal,  is  brought  out 
by  the  negligence  or  default  of  the  carrier,  the  liability  of  the  carrier 
attaches.  {Wilswi  v.  Lane,  By,  Co,,  9  C.  B.  N.  S.  632;  30  L.  J.  C.  P. 
232;  Gill  v.  M.  S,  &  L,  By,  Co,,  Jj,  E.  8  Q.  B.  186;  42  L.  J.  Q.  B.  89; 
see  Blower  v.  G,  W,  By,  Co,,  supra,) 

As  to  who  are  common  carriers,  see  Gishoume  v.  Hurst,  1  Salk.  244 ; 
Brind  v.  Dale,  8  C.  &  P.  207  ;  2  M.  &  Bob.  80 ;  Nugent  v.  Smith,  supra; 
Liver  Alkcdi  Co,  v.  Johnson,  L.  E.  7  Ex.  267 ;  L.  E.  9  Ex.  338 ;  43  L.  J. 
Ex.  216;  andiScat/c  v.  Farrant,  L.  E.  10  Ex.  358;  44  L.  J.  Ex.  36; 
Dickson  V.  G,  N,  By,  Co,,  18  Q.  B.  D.  176 ;  66  L.  J.  Q.  B.  Ill ;  G.  W.  By, 
Co,  V.  Bunch,  13  App.  Gas.  31 ;  57  L.  J.  Q.  B.  361. 

A  common  carrier  is  justified  in  refusing  to  carry  if  his  conveyance  is 
already  fall,  and  he  has  not  convenience  to  carry  that  which  otherwise  he 
would  be  botind  to  carry  according  to  his  j)rofession  {Lovett  v.  Hohbs,  2 
Show,  428;  Biley  v.  Home,  5  Bing.  217),  or  if  from  any  cause  the  goods 
offered,  eitiier  by  reason  of  the  mode  in  which  they  are  packed,  or  other- 
wise, are  xmusuaUy  dangerous,  or  unusually  hazardous  to  carry  {Edwards 
V.  Sherratt,  1  East,  604),  or  if  the  goods  are  brought  at  an  unreasonable 
time  {Lane  v.  Cotton,  1  Ld.  Eaym.  652 ;  Fick/ord  v.  Grand  Junction  By, 
Co,,  12  M.  &  W.  776). 

The  power  of  railway  or  canal  companies  by  special  contracts  to  vary 
their  liabilities  in  respect  of  loss  of,  or  injury  done  to,  animals,  goods,  or 
tilings,  in  the  receiving,  forwarding,  or  delivering  thereof,  by  neglect  or 
delGHilt  of  their  servants,  is  limited  to  such  conditions,  signed  by  the 
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party,  as  may  be  adjudged  by  the  Court  or  judge  before  -whom  any 
quQBtioa  TelatiDg  ttereto  anall  be  triad  to  be  juet  and  reasonable,  (i^ee  the 
Eailway  and  Canal  Traffic  Act,  1854,  s.  7,  cited  pott,  p.  (i70  ;  I'tek  v. 
NirHh  Staffordthire  Ry.  Co..  10  H.  L.  C.  473 ;  32  L.  J.  U.  U.  241 ; 
M.  S.  £  L.  Ry.  C«.  V.  Brown,  8  App.  Cas.  703;  63  L.  J.  a  B.  124  ; 
Dickaun  y,  0.  N.  By.  Co.,  lupra;  O.  W.  Ry.  Co.  v.  M-Garthy,  12  App. 
Ctts.  218;  60L.  J.  P.  C.  33.)     See  further  "  (?om«-«,"p<Mi,  n.  ti71. 

The  liability  of  a  carrier  extends  throughout  tho  entire  diEtauco  over 
which  he  profesBos  to  carry.  Thus  the  liabditj^of  a  railway  company  pro- 
fessing to  cany  over  the  lines  of  other  companiee,  extends  over  the  whole 
distance.  [Mutchamp  t.  Lanraeler  Ry.  Co.,  8  M.  &  W.  ^21 ;  Welhy  v.  Wetl 
Cornwall  Ry.  Co.,  2  H.  &  N.  703;  27  L.  J.  Ex.  181;  Blakt  v.  Oreat 
WtUem  Ry.  Co.,  7  H.  &  N.  087  ;  31  L.  J.  Ex.  346 ;  CMint  y.  Brulol  fly. 
Co.,  29  L.  J.  Ex.  41  ;  Thoma»  v.  Rhymney  Ry.  Co.,  L.  E.  6  Q.  B.  266 ; 
39  L.  J.  Q,.  B.  141.)  Only  the  contracting  comrutny  can  be  sued  for 
any  breach  of  the  contract  to  carry  over  its  own  line  and  that  ot  other 
railway  companies  unless  the  circumstanc«6  are  such  as  to  constitute 
the  several  companies  carrying  the  goods,  or  passengers,  partners  in 
the  transaction.  (Coj-im  t.  (/r™(  Weetem  Ry.  Co.,  o  K.  &  N.  274;  29 
L.  J.  Ex.  185;  Collina  v.  Bri»tol  Ry.  Co..  supra;  Gill  v.  M.  S.  J:  L. 
Ry.  Co.,  L.  B,  8  Q.  B.  186;  Fotdkei  v.  Met.  Di»t.  Ry.  Co.,  o  C.  P.  D. 
1S7;  49  L.  J.  C.  P,  361.)  But,  as  the  law  imposes  upon  all  personB 
a  duty  to  do  no  act  to  inj  ure  another,  such  other  companies  may  be  liablo 
for  acts  of  misfeasance  causing  injury  to  passengers  or  goods  entrusted 
to  them  {Foiilkts  v.  Mel.  Disl.  ay.  Co.,  supra,  per  Bramwell,  L.  J.  ; 
Self  V.  L.  B.  -t  S.  C.  Ry.  Co.,  42  L.  T.  173) ;  or  for  breairhee  of  the 
duty  cost  upon  them  by  the  reoeipt  of  such  passengers  or  goods  to  be 
carried  by  them  {FoiMe4  v.  Met.  Diet.  Ry.  Co.,  iiipra;  Marahull  v.  Fprft 
Ry.  Co.,  11  C.  B.  655;  Hooper  v.  L.  J:  N.  W.  Ry.  Co.,  43  L.  T.  370; 
SO  L.  J.  C.  P.  103). 

A  common  earner  receiving  goods  within  the  realm  to  carry  to  a  place 
without  the  realm  is  subject  to  tho  duties  of  a  common  carrier  for  the 
whole  distance.  ((7roucA  v.  L,  ift  N.  R'.  Ry.  Co.,  14  C  B.  255 ;  Nugmt  v. 
Smith,  1  0.  P.  D.  423 ;  45  L.  J.  C.  P.  697.)  As  to  goods  received  without 
the  realm,  see  BramUy  v.  H.  E.  Ry.  Co.,  12  C.  B.  N.  8.  63 ;  31  L.  J.  C, 
P.  286 ;  Le.  ConUur  v.  L.  <fe  S.  W.  By.  Co.,  L.  E.  1  Q.  B.  M ;  35  L.  J.  Q. 
B.  40.  Where  goods  are  accepted  by  a  railway  company  to  be  carried  to 
a  place  beyond  their  line,  subject  to  special  conditions,  the  oonditioDs 
apply  throughout  the  whole  ihstance.  [Colline  v.  Briitol  Bt/.  Co.,  29  L.  J. 
Ex.  41 ;  7  II.  L.  C.  104  ;  Hull  v.  N.  E.  By.  Co.,  L.  B.  10  "U,  B.  437  ;  44 
L.  J.  a  B.  164.) 

The  carrier,  in  tho  absence  of  special  agreement  as  to  time  for 
delivery,  is  bound  to  deliver  within  a  reasonablo  time.  What  this  may 
be  depends  ujion  his  available  moans  of  forwarding  the  goods  oiitru8t«d. 
to  him,  and  upon  the  whole  of  the  circumstances,  and  is,  in  each  case,  a 
question  of  fact.  (Hales  v.  L.  i£-  A'.  IF.  Ry.  Co..  4  B.  it  S.  61  ;  32  L.  J 
0.  B.  292  ;  TayU^r  v.  G.  N.  Ry.  Co.,  L.  11.  1  C.  P.  383  ;  33  L.  J.  C.  P. 
210;  Ellit  V.  Thompson,  3  M.  £  W.  445,  per  Alderson,  B.  ;  and  see 
"  Shipping,"  post,  p.  344.) 

The  Ejulway  and  Canal  Traffic  Act,  1834,  by  s.  2,  imposes  upon  rail- 
way and  canal  companies  the  duty  of  affording,  according  to  their 
respective  powers,  oil  reasonable  f;icilities  for  canying  traffic  ;  and  bv 
the  definition  given  in  s.  1  of  the  Act,  "  traffic "  inelndoa  passougera 
aod  their  luggage,  aud  goods  and  animals,  and  other  things  conveyed. 
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andgiyes,  as  amended  by  the  Bailwa^  and  Canal  Traffic  Act,  1888  (51  & 
52  ^ct.  c.  25),  a  special  and  exclusiye  remedy  By  application  to  the 
Bailway  Commissioners  for  breach  of  such  duty.  (See  s.  6  of  the  1854 
Act) 

Though  common  carriers  are  by  common  law  obliged  to  carry  for  all 
persons  for  reasonable  reward,  they  are  not  obliged  to  charge  all  persons 
alike  or  equally.  In  the  case  of  railway  companies,  there  are,  in  general, 
statutory  proyisions  reouiring  them  to  charge  all  persons  equally.  (See 
the  Bailways  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  20),  s.  90; 
the  Bailway  and  Canal  Traffic  Act,  1854,  ss.  2,  3 ;  the  Bail  way  and  Csmal 
Traffic  Act,  1888.)  By  the  Bailways  Clauses  Consolidation  Act,  1845,  s.  90, 
all  companies  to  which  that  Act  applies  are  required  to  charge  equally 
to  all  persons,  and  after  the  same  rate,  in  res^t  of  all  passengers,  and 
of  all  goods  or  carriages  of  the  same  description,  and  conyeyed  or  pro- 
pelled Dy  a  like  carriage  or  engine,  passing  only  oyer  the  same  portion 
of  the  line  of  railway  under  the  same  circumstances.  Por  a  breach  of 
this  requirement  an  action  lies ;  and  oyercharges  made  contrary  to  this 
eooactment  are  illegal,  and  if  paid  in  ignorance  of  the  facts,  or  paid  under 
protest  and  extorted  under  compulsion,  they  may  be  recoyered  by  means 
of  an  action.  {Baxendale  y.  G.  W.  By.  Co.,  16  C.  B.  N.  S.  .137 ;  G.  W. 
Ry.  Co,  V.  Sutton,  L.  B.  4  H.  L.  226;  38  L.  J.  Ex.  177 ;  Evershed  y.  L.  & 
N.  W.  By.  Co.,  3  App.  Cas.  1029 ;  48  L.  J.  Q,  B.  22 ;  Benahy  Main  Colliery 
Co.  y.  M.  S.  &  L.  By.  Co.,  14  a  B.  D.  209;  11  App.  Cas.  97;  55  L.  J. 
Q.  B.  181 ;  Bhymney  By.  Co.  y.  Bkymney  Iron  Co.,  25  Q.  B.  D.  146;  59 
L.  J.  Q.  B.  414.) 

By  the  Bailway  and  Canal  Traffic  Act,  1854,  as  amended  by  the 
Eeeulation  of  Bailways  Act,  1873  (36  &  37  Vict.  c.  48),  and  the  Bailway 
and  Canal  Traffic  Act,  1888,  power  is  giyen  to  the  Bailway  Commis- 
sioners  to  preyent  railway  and  canal  companies  from  making  or  giying 
any  undue  or  unreasonable  preference  or  adyantage  to  or  in  f ayour  of 
any  particular  person  or  company,  or  any  particular  description  of 
traffic  in  any  respect  whatsoeyer,  and  from  subjecting  any  particular 
person  or  company,  or  any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disadyantage  in  any  respect  what- 
soeyer, but  no  action  at  law  will  lie  for  any  yiolation  or  contrayen- 
tion  of  thifl  enactment,  the  effect  of  which  is,  whilst  interfering  in  no  way 
with  rights  or  remedies  to  which  a  party  would  be  entitled  apart  from  the 
proyisions,  to  giye  new  rights  cognisable  only  by  the  Commissioners. 
{Denaby  Main  Colliery  Co.  y.  M.  8.  A  L.  By.  Co.,  supra  ;  L.  &  Y.  By.  Co. 
y.  Greenwood,  21  Q.  B.  D.  215 ;  58  L.  J.  Q.  B.  16 ;  Bhymney  By.  Co.  y. 
Bhymney  Iron  Co.,  supra.) 

Bj  the  Bailway  and  Canal  Traffic  Act,  1894  (67  &  58  Vict.  c.  54),  power 
is  giyen  to  the  Bailway  Commissioners  to  reduce  charges  unreasonably 
increased  since  1892,  but  their  jurisdiction  is  exdusiye,  and  no  action 
can  be  brought  upon  that  Act. 

Before  commencing  an  action  or  counterdaiming  in  respect  of  oyer- 
charges in  the  High  Court,  it  is  necessary  to  see  that  the  oyercharge  is 
not  merely  a  charge  that  is  made  improper  by  the  Bailway  and  Canal 
Traffic  Act,  1854,  and  the  statutes  amending  it,  but  that  it  is  illegal  apart 
from  those  enactments  (see  the  cases  aboye  cited). 

Damages  1 — Wheneyer  the  object  of  the  sender  is  specially  brought 
to  the  notice  of  the  carrier,  or  circumstances  are  known  to  the  carrier 
from  which  the  object  ought  in  reason  to  be  inferred,  so  that  the 
object  may  be  taken  to  haye  been  within  the  contemplation  of  both 
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The  like  J  hy  a  Railway  Company. 

The  plaiiitifE's  claim  is  for  £ ,  payable  by  the  defendant 

to  the  plaintiff  for  the  oairiage  of  goods  by  rail  for  the  defendant 
at  his  request. 

Particulars : — 

\_State  samcy  showing  the  journeys  and  charges^  and  identifying 
the  goods  carried."] 

Against  a  Carrier  for  not  carrying  and  delivering  Groods. 

1.  The  plaintiff  has  suffered  damage  from  the  breach  by  the 
defendant  of  his  contract  with  the  plaintiff  to  carry  for  the  plain- 

tLff  certain  goods,  viz. : — [^describe  the  goods^y  from to , 

and  there  deliver  them  to for  reward  to  the  defendant. 

2.  The  defendant  received  the  said  goods  for  the  purpose  and 

on  the  terms  aforesaid,  but  did  not  carry  them  from to 

,  or  there  deliver  them  to ,  whereby  [state  the  damage^ 

as,  for  instance,  the  plaintiff  has  been  deprived  of,  and  lost  iJie 
said  goods]. 

parties,  damages  may  be  recovered  for  the  natural  consequences  of  the 
failure  of  that  object  by  the  carrier's  default.  {The  Parana^  2  P.  D.  118  ; 
Horne  v.  Midland  Ry,  Co.,  L.  E.  8  0.  P.  131 ;  42  L.  J.  C.  P.  69;  Simpson 
V.  London  and  North  Western  Ry,  Co,,  1  Q,,  B.  D.  274;  45  L.  J.  (£.  B. 
182.) 

A  miller,  in  an  action  against  a  carrier  for  delay  in  delivering  a  shaft 
of  his  mill,  was  held  not  entitled  to  recover  as  damages  the  loss  of 
profits  by  the  stoppage  of  the  mill  {Hadley  v.  Baxendale,  9  Ex.  341) ; 
60  the  owner  of  a  cotton  mill,  in  an  action  against  a  carrier  for  delay 
in  delivering  cotton  to  be  used  in  his  mill,  was  held  not  entitled  to 
recover  damans  for  the  wages  paid  to  workmen,  and  the  loss  of  profits 
while  the  mifi  was  stopped  for  want  of  cotton  {Gee  y,  L.  &  Y.  Ry.  Co., 
0  H.  &  N.  211 ;  30  L.  J.  Ex.  11).  In  the  same  way,  where  a  box  con- 
taining part  of  the  machinery  of  a  saw  mill  was  lost  by  a  carrier,  it  waa 
j  held  that  the  carrier  was  not  liable  for  the  loss  incurred  by  the  stoppage 

'  of  the  works,  though  the  absence  of  the  lost  portion  made  the  rest  of 

the  machinery  useless,  and  the  carrier,  when  he  received  the  box,  knew 
that  it  contained  machineiy.  (BritUh  Columbia  Saw  Mill  Co.  v.  NeUleship, 
L.  E.  3  0.  P.  499 ;  37  L.  J.  C.  P.  235.^  Where  a  commercial  traveller 
was  kept  waiting  in  idleness  at  an  hotel  tor  the  arrival  of  a  case  of  samples, 
which  ought  to  have  been,  but  was  not,  delivered  to  him  within  a  reason- 
able time  by  a  carrier,  to  whom  it  had  been  entrusted  for  carriage,  it  was 
held  that  the  carrier  was  not  liable  for  hotel  expenses  so  incurred,  the 
contents  of  the  case  not  having  been  stated,  nor  the  object  with  which 
they  were  sent  brought  to  the  notice  of  the  carrier.  ( Woodger  v.  Great 
Western  Ry.  Co.,  L.  fi.  2  0.  P.  318 ;  36  L.  J.  C.  P.  177 ;  see  also  Candy 
V.  Midland  Ry.  Co.,  38  L.  T.  226;  Andersons.  North  Eastern  Ry.  Co., 
4  L.  T.  216 ;  9  W.  E.  519.J 
As  to  damages,  see  furtner,  note  (c),  posit^  p.  176 ;  and  {g),  post,  p.  181. 
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Agaimt  a  Carrier*  for  Injury  to  Goods, 

1.  The  plaintiff  has  suffered  damage  from  the  breach  by  the 
defendant  of  his  contract  with  the  plaintiff  to  safely  carry  [or, 
if  the  defendant  is  not  a  common  carrier,  to  carefully  carry]  the 

plaintiff's  goods,  viz.  [describe  samel,  from  to  ,  and 

there  deliver  the  same  to  the  plaintiff  [or,  to ,  for  the  plain- 

tiffy  as  the  case  may  be"]  for  reward  to  the  defendant. 

2.  The  defendant  received  the  said  goods  for  the  purpose  and 
on  the  terms  af oresaid,  but  did  not  safely  [or,  carefully]  carry 
them. 

3.  The  said  goods  were  broken  and  damaged  whilst  being 
carried  upon  the  said  journey.  [If  the  defendant  is  not  a  common 
carrier,  add  by  the  negligence  and  want  of  care  of  the  defendant.] 

Partioulars  of  damage : — 


The  like  J  for  not  Carrying  and  Delivering  within  a  reasonable  Time. 

1.  The  plaintiff  has  suffered  damage  from  the  breach  by  the 
defendant  of  his  contract  with  the  plaintiff  to  carry  for  the  plain- 
tiff certain  goods,  viz. :  ,  from  to  ,  and  there 

deliver  the  same  to  the  plaintiff  [or,  as  the  case  may  be]  within  a 
reasonable  time  in  that  behalf,  for  reward  to  the  defendant. 

2.  The  defendant  received  the  said  goods  for  the  purpose  and 
on  the  terms  aforesaid,  but  did  not  within  a  reasonable  time  in 

that  behalf  cany  them  from to ,  or  there  deliver  them 

to  the  plaintiff  for,  as  the  case  may  be"]. 

Particulars  of  delay  and  damage : — 


Against  a  Carrier  for  Damage  done  to  Furniture  in  removing  it. 

1.  The  plaintiff  employed  the  defendant  to  remove  and  carry 

from to certain  household  furniture  of  the  plaintiff, 

upon  the  terms  that  the  defendant  should  use  due  care  and  skill 
in  so  removing  and  carrying  the  same  for  reward  to  the  de- 
fendant. 

2.  The  defendant  removed  and  carried  the  said  furniture 
from to ,  but  did  not  use  due  care  and  skill  in  remov- 
ing or  carrying  the  same,  whereby  the  said  furniture  was  broken, 
damaged,  and  lessened  in  value. 

Particulars: — 
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Against  a  Carrier  for  not  Cai-rijing  and  Delivering  Goods  in  Titne 
for  a  Market  {c). 

1,  The  plaintiff  has  suffered  damage  from  the  hreaoh  by  the 
defendant  of  his  contract  with  the  pkiintifE  to  cany  for  liim  from 


(c)  If  goods  are  sent  \>y  a  carrier  bf  land  to  be  sold  at  a  particular 
market,  and  by  reason  ai  delay  on  the  part  of  the  carrier  they  have  not 
arrived  in  time  for  the  market,  damages  for  losa  of  market  may,  in  the 
absonco  of  conditions  to  the  contrary,  be  recovered.  {The  Parana,  2  P,  D. 
118;  miion  V.  L.  di  Y.  Ry.  Go.,  30  L.J.  C.  P.  232;  9  0.  B.  N.  S.  632.) 
So,  it  samples,  useful  only  for  a  particular  season,  are  sent  by  a  carrieir 
who  baa  iiotico  of  the  nature  of  the  goods,  he  may  be  liable  for  tho  whole 
value  to  the  sender  of  such  samples  if  by  reason  of  his  delay  in  carrying' 
thom  thoy  arc  useleHH  when  they  are  dehvered.  {Sckuhe  v.  Q.  E.  Hi/. 
Co.,  19  Q.  B.  D.  30 ;  SO  L.  J.  Q.  B.  442.) 

In  estimating  damages,  circumstances  peculiar  to  the  plaintiff,  and 
of  which  the  carrier  had  no  notice,  or  with  reference  to  which  ho  did  not 
contract,  cannot  bo  uaod  in  aggravation ;  as,  for  instance,  that  when  the 
goods  did  at  length  arrive  at  their  destination  the  plaintiffs  traveller, 
who  would  have  sold  them,  bad  loft,  or  that  a  special  bargain  wae  lost. 
(Ormt  Western  Si/.  Co.  v.  R'dmnyne.  L.  E.  I  C.  P.  329 ;  Home  t.  Midland 
h/.  Co.,  L.  E.  '7  C.  P.  583;  L.  R.  8  0.  P.  131 ;  42  L.  J.  C.  P.  59.) 
Mere  knowledge  or  notice  of  the  purpose  of  a  sender  of  goods  will  not 
suffice  t»  render  a  common  carrier,  who  by  his  breach  of  contract  defeats 
that  purpose,  liable  for  the  loss  consequent  upon  the  purpose  being  Bo 
defeated.  The  knowledge  must  be  acquired,  or  the  notice  given,  under 
such  circumstances  as  to  make  the  fulfilling  of  the  sender's  purpose  a 
oommon  object  of  both  parties,  or  to  make  it  a  term  of  the  contract  that  tlie 
carrier  will  bo  liable  for  such  damages  if  the  contract  is  broken.  {Briliah 
Columbia  Saw  Mill  Co.  v.  NMkihip,  aiiU,  p.  174 ;  Home  v.  Midlnnd  Jty. 
Co.,  tupra.)  Thus,  in  an  action  against  a  railway  comjiany  tor  delay  m 
delivering  goods,  a  notice  given  to  the  company  at  the  time  of  couaig:iiDg 
the  goods  toat  the  senders  wore  under  contract  to  deliver  the  goods  by  a. 
certain  day.  was  held  insufficient  to  charge  the  company  with  the  loss 
of  the  contract  price,     (Uorne  v.  Milhind  Jty.  Co.,  supra.) 

As  to  what  cur^umataiices  are  sufficient  to  constitute  a  binding  notice 
of  the  special  purpose  tor  which  the  goods  are  sent,  see  Simpinit  v.  L.  it 
.V.  W.  Ry.  Co.,  1  Q.  B.  D.  274  ;  45  L.  J.  Q.  B.  182;  and  Candy  v.  Mid- 
l-tnd  Ry.  Co.,  38  L.  T.  226 ;  and  cases  cited  above. 

la  an  action  against  a  carrier  for  the  loss  of  goods,  the  plaintiff  is,  in 
general,  entitled  to  recover  the  market  value  of  the  goods  at  the  place 
1 1  which  thoy  are  consigned.  (Ricey.  Baxendale,  7  H.  &;  N.  9ti;  3(1  L.  J. 
Hx.  371 ;  British  Columbia  Co.  v.  Nettleakip,  sapra ;  Rodocanacki  v.  Milbum, 
18  a.  B.  D.  (J7,  77,  HO;  56  L.  J.  Q.  B.  202.)  U  there  is  no  market  for 
B\ich  Eoods  at  the  place  of  delivety,  the  cost  price,  together  with  the 
tost  01  carriage  and  a  reasonable  aUowanoe  for  importer's  profit,  would 
appear  to  be  a  proper  measure  of  damages.  {O'ffanhn  v.  G.  W.  Ry.  Co., 
(i  B.  &  S.  484  ;  34  L.  J.  a.  B.  154.)  Loss  of  biro  of  goods  sent  for  hire 
oinnot  be  recovered  where  tho  carrier  bos  no  notice  that  they  are  sent 
lor  that  purpose.  [Halts  v.  L.  £  -V,  W.  By.  Co.,  4  B.  S  S.  fiG;  32  L.  J. 
Q.  B.  292.) 
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to ,  in  time  for  a  market  to  be  there  held  on  the 


of ,  18 — y  for  reward  to  the  defendant. 

2.  The  defendant  reoeiyed  the  said  goods  for  the  purpose  and 
on  the  terms  aforesaid,  bnt  did  not  cany  them  in  time  for  the 
said  market,  whereby  the  plaintiff  lost  the  profit  he  would  have 
made  by  selling  them  at  the  said  market,  and  was  compelled  to 
seU  them  at  a  low  price,  and  lost  the  benefit  of  the  expense  he 
incurred  in  attending  the  said  market. 

Particulars  of  loss  and  expenses : — 


By  a  Carrier  for  the  Carriage  of  a  Horse^  ami  for  Expenses 
occasioned  by  Non-removal  thereof  within  a  reasonable  Time 
after  Arnval  at  Destination  (rf). 

1.  It  was  agreed  between  the  plaintiffs  and  the  defendant  on 

the of ,  18 —  [by  word  of  mouth,  or,  as  the  case  may 

be\  that  the  plaintiff  should  carry  for  the  defendant  from 
Doncaster  to  York  a  horse,  and  that  £he  defendant  should  within 
a  reasonable  time  after  its  arrival  at  York  take  deUyery  of  the 
said  horse  and  pay  the  plaintiffs  their  charges  for  the  said 
carriage  thereof. 

2.  The  plaintiffs  accordingly  carried  the  said  horse  to  York, 
and  gave  to  the  defendant  notice  of  its  arrival  [by  writing,  dated 

,  OTy  as  the  case  may  be\  but  the  defendant  did  not  within 

a  reasonable  time  take  dehvery  of  the  said  horse  and  pay  the 
plaintiffs'  charges  for  the  carriage  thereof,  whereupon  the  plain- 
ti£b,  on  the  said  default  of  the  defendant,  put  the  said  horse  at 
liyeiy,  and  paid  the  charges  for  so  putting  the  said  horse  at 
livery. 

Particulars: — 


(df)  Carriers,  after  a  refusal  by  the  consignee  of  the  goods  carried,  or 
when  delivery  at  the  place  or  to  the  person  named  cannot  be  effected, 
become  ''involuntary  bailees"  of  the  goods  thus  left  upon  their  hands, 
and  are  only  bound  to  act  with  reasonable  care  and  caution  with  respect 
to  such  goods.  {Heugh  v.  L.  <fc  N,  W»  By.  Co.^  L.  R.  5  Ex.  51 ;  39  L.  J. 
Ex.  48 ;  Chapman  v.  O.  W.  By.  Co.,  5  Q.  B.  D.  278 ;  49  L.  J.  Q.  B.  420.) 
If  under  such  circumstances  it  becomes  reasonable  to  incur  expenses 
in  taking  care  of  the  goods,  the  carrier  can,  in  general,  recover  such 
expenses  from  the  person  with  whom  the  contract  of  carriage  was  made. 
[Cargo  ex  Argoa,  L.  E.  5  P.  0.  134 ;  O.  N.  By.  Co.  v.  Swaffield,  L.  R. 
9  Ex.  132;  43  L.  J.  Ex.  89.) 
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Against  a  Haihrai/  Company  to  recover  Over-charges  extorted  eon- 
trary  to  s.  90  of  the  linilicaii  Clausen  Consolidation  Art,  184-5  {e). 

The  plaintiff's  claim  is  for  £ — — ,  payable  by  the  defendants 
to  the  plaintiff,  being  the  amount  of  over-charges  paid  under 
compulsion  by  the  plaintiff  to  the  defendants  for  the  carriage  of 
his  goods,  and  extorted  from  the  plaintiff  by  the  defendants 
contrary  to  b.  90  of  the  liailway  Clauses  Consolidation  Aot,  1845, 

Particulars ; — 


II.  Of  Passengehs  (/). 

Bij  a  Passenger  against  a  Railirai/  Company/or  Damages  for  Per- 
fonal  Injuries  sustained  in  a  Collision  :  nee  "  Carriers,"  post,'p.  373. 


(<)  A  railway  company,  whicli  ia  liable  by  statate  to  carry  for  all 
jwrsona  upon  «inal  terms  (noe  <ivU,  p.  17:i),  cannot  tor  the  name 
journey  charge  more  for  a  parcel  conaigned  to  ono  poreon  cuntaining; 
soverolpackod  parcels  belonging  to  different  penfoiis,  thnn  for  ii  parcel 
contaiaing  similar  ({oods  belonging  all  to  one  person :  and  if  any  over- 
charge is  mode  and  exacted  it  may  bo  recovered  Imck.  {Great  IFntrm 
Ry.  Co.  V.  Sutton,  L.  E.  4  II.  L.  226;  38  I..  J.  Ex.  177.)  It  ia  im- 
material that  the  several  parcels  are  addregaed  to  different  persons  if 
they  are  consigned  collectively.  [Baxi^ndalt  v.  LihiiIoh  aud  Soiitli  Wtitem 
Hij.  Co.,  L.  E.  1  Ei.  137  ;  35  L.  J.  Es.  108.)  But  where  the  several 
parcels  belonging  to  different  persons  are  not  encloBod  in  one  package, 
although  they  are  all  consigned  at  one  time  by  and  to  the  same  persons, 
the  company  ix  justified  in  charging  an  increased  rate  in  respect  of  th« 
increased  trouble  in  weighinj;,  entering,  and  taking  care  of  the  different 
parrelB.  (]i.ir.mtah  v.  Eafftm  Cimntici  Ry.  C-i..  4  C.  B.  N.  8.  (>3  ;  27 
Ii.  J.  C.  P.  137.)  The  company  may  charge  diflei'ont  rates  to  different 
persona  where  the  services  rendered  are  different.  (.S'frict  v.  Swatuea 
Canul  Co.,  16  C.  B.  N.  S.  2-45 :  33  L.  J.  C.  P.  240.) 

(/)  Carrirrt  of  Paesengers.^ — Carriers  of  passengers  are  not  bound  to 
receive  as  passengers  persons  who  offer  themselves  in  an  unfit  state  to  be 
carried,  or  who  are  not  willing  to  conform  to  reasonable  regulations  as  to 
carriage,  or  who  are  not  ready  and  willing  to  pay  the  pi-oper  and  reoson- 
ible  fare,  or  for  whom  the  carrier  has  not  sumcient  room  in  his  carriage. 
Curriers  of  passengers  do  not  insure  the  safety  of  passengers  during  tLo 
journey,  but  they  undertake,  in  the  absence  of  any  special  contract  to  the 
contrary,  that  due  care  shall  be  used  in  the  conveyance  of  the  passenger, 
(Readhrad  v.  Midland  Ry.  Co.,  L.  R.  2  Q.  B.  412;  4  Q.  B.  379,  393;  36 
L.  J.  Q.  B.  181  :  38  L.  J.  a  B.  169 ;  Jhinitl  v.  Met.  Ry.  Co.,  L.  R.  3  H.  L. 
45,  58 ;  40  L.  J.  C.  P.  121  ;  Cobb  v.  nt.  tV.  Ry.  Co.,  (1894)  A.  C.  419  ;  13 
L.  J.  Q.  B.  629.)  In  the  case  of  a  railway  company  contracting  to  ciirry  a 
pa.-Hsengor  to  a  place  beyond  their  own  lino,  the  company  imdortake  that 
due  care  ahall  be  uaod  in  conveying  him  so  far  as  regards  railway  manage- 
ment throughout  the  entire  journey,  and  are,  in  general,  liable  upon  the 
contract  for  the  negligence,  with  regard  to  his  conveyance,  ot  the  servonta 
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of  the  oompcuiies  employed  by  them  to  carry  him  beyond  their  own  line, 
as  thoagh  such  servants  had  been  their  own  {Oreat  Western  By.  Go,  v. 
Blake,  7  H.  &  N.  991 ;  31  L.  J.  Ex.  346;  Buxton  v.  N.  E,  By,  Co.,  L.  E. 
3  Q.  B.  549;  37  L.  J.  Q.  B.  258;  Thomas  v.  Bhymney  By.  Co.,  L.  E. 
5  Q.  B.  226 ;  6  a  B.  266;  39  L.  J.  Q.  B.  141 ;  40  L.  J.  a  B.  89) ;  they 
axe  also  liable  for  the  del ectiye  construction  of  stations  and  carriages  used 
(FouUeea  v.  Met.  List.  By.  Co.,  5  0.  P.  D.  157,  168 ;  49  L.  J.  0.  P.  361) ; 
tmt  they  are  not  liable  for  the  wrongful  acts  of  third  parties  over  whom 
they  have  no  control  {WrigU  v.  Midland  By.  Co.,  L.  E.  8  Ex.  137  ;  42 
L.  J.  Ex.  89 ;  Daniel  v.  Met.  By.  Co.,  L.  E.  5  H.  L.  45,  55 ;  40  L.  J.  0.  P. 
121) ;  nor  do  they  warrant  that  tiie  carriages  are  absolutely  *'  road 
woraiyr "  (Beadhead  y.  Midland  By*  Co.,  9upra).  A  passenger  may  make 
a  special  contract  relieving  a  railway  compfuiy  from  ajij  liability  for 
negligenoe  in  his  conveyance,  and  free  passes  usually  contain  a  conditioix 
to  that  efiect  {McGawley  v.  Fumesa  By.  Co.,  L.  E.  8  Q.  B.  57 ;  42  L.  J. 
a  B.  4 ;  Qallin  v.  L.  and  N.  W.  By.  Co,,  L.  E.  10  a  B.  212 ;  44  L.  J. 
Q.  B.  89) ;  or  the  HabUity  may,  as  in  the  case  of  workmen's  cheap  tickets, 
be  limited  to  a  certain  amount  (see  Stirling  v.  L.  &  S.  W.  By.  Co.,  12 
!Gmes  Bep.  69).  But  where  the  workman  is  an  infant,  he  will  not  be 
bound  by  a  special  condition  which  is  so  much  to  his  deMment  as  to  be 
unfair  to  him.  {Fhnver  v.  L.  cfc  N.  IF.  By.  Co.,  (1894)  2  Q-  B.  65 ;  63 
L.  J.aB.  547.) 

As  in  the  case  of  valid  special  conditions  with  regard  to  the  conveyance 
of  goods,  a  special  condition  with  regard  to  the  conveyance  of  a  passenger 
is,  m  general,  operative  throughout  the  entire  journey,  even  though  it  is 
in  part  to  be  performed  on  the  line  of  another  company  employed  oy  the 
contracting  company.  {HaU  v.  North  Eastern  By.  Co.,  L.  E.  10  Q.  B.  437  ; 
44  L.  J.  Q.  B.  164.) 

A  passenger  takine  a  ticket  from  one  company  for  a  journey  extending 
over  the  lines  of  other  companies  contracts  with  that  company  which 
iasued  the  ticket,  and  cannot  sue  the  others  upon  the  contract,  unless  he 
can  show  a  partnership  between  the  company  issuing  the  ticket  and  thg 
other  companies.  {Oill  v.  M.,  8.  &  L.  By,  Co,,  L.  E.  8  Q.  B.  186;  42 
L.  J.  Q.  B.  89.)  But  as  to  the  liability  of  such  other  companies  for  acta 
of  misfeasance,  or  breaches  of  duty,  vide  infra,  and  see  ante,  p.  172. 

Carriers  by  land  do  not  warrant  that  the  carriages  are  '*  road-worthy," 
and  thej'  are  not  liable  to  a  passenger  injured  in  consequence  of  a  latent 
defect  in  the  carriage,  which  it  was  impossible  to  detect  either  during 
construction  or  afterwards.  (Beadhead  v.  Midland  By,  Co.,  L.  E.  4  Q,  B. 
379 ;  38  L.  J.  Q,.  B.  169.)  Tney  are,  however,  liable  if  the  defect  is  one 
that  could,  b^  ihe  exercise  of  care  and  skill,  be  discovered  during  con- 
struction, or  is  one  which  could,  by  the  exercise  of  care  and  skill,  have 
been  avoided,  even  though  the  carnage  be  made  for  them  by  an  indepen- 
dent contractor.  (Francis  v.  Cockrell,  L.  E.  5  Q.  B.  184,  194 ;  5  Q.  B.  501, 
508,  613;  39  L.  J.  Q.  B.  113,  291 ;  and  see  Sharp  v.  Grey,  9  Bing.  457, 
459.)  Bailway  companies  are  bound  to  provide  reasonable  accommoda- 
tion for  their  passengers,  including  reasonable  facilities  for  entering  or 
leaving  their  trains.  {Praeger  v.  Bristol  By.  Co.,  24  L.  T.  105 ;  Cockle  v.  L. 
and  S.  E.  By.  Co.,  L.  E,  7  0.  P.  323;  Bridges  y.  North  London  By.  Co., 
L.  E.  7  H.  L.  213;  43  L.  J.  Q.  B.  151,  as  explained  in  Jackson  v.  Met. 
By.  Co.,  3  App.  Cas.  193 ;  47  L.  J.  C.  P.  303 ;  Bobsan  v.  N.  E.  By.  Co.,  2 
Q.  B.  D.  85,  88 ;  46  L.  J.  a  B.  50 ;  Bose  v.  N.  E.  By.  Co.,  2  Ex.  D.  248 ; 
46  L,  J.  Ex.  374.) 

The  action  for  a  breach  of  duty  in  carrying  a  passenger  or  his  luggage, 
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is  BO  far  independent  of  contract  that  the  passenger  iiiav  maintain  an 
action  in  his  own  name,  though  another  person  took  and  paid  for  the 
lickot  for  him.  (MarihnU  y.  }'(«■£%.  Ci.,  11  t'.B.  655;  21  L.  J.  C,  T.  34  ; 
Martin  V,  Oreat  Indian  PenimvlaRy.  Co.,  L.  E.  3Es.  9;  and  see  note  (a), 
unU,  p.  168.) 

A  person  having  taken,  and  had  deliTored  to  him  hj  the  railvay 
company  tickets  for  his  servants  vhich  he  kept  in  hiH  own  possession,  was 
held  entitlcii  to  sue  the  company  for  not  conveying  hia  servants,  whonx 
the  company  had  refused  to  carry  because  they  could  not  produce  their 
tickets.  (Jeiiulngt  v.  'Irfat  NoHhern  By.  Co.,  L.  R.  1  a  B.  7  ;  35  L.  J. 
Q.  B.  15.) 

A  earner,  in  the  absence  of  any  special  contract  as  to  time,  contracts 
with  regard  to  passengers,  as  with  regard  to  goods,  to  carry  within  a  time 
which  is,  under  all  tlie  circumetanoei,  reasonable.  (Huret  v.  Qrmt  Weitern 
Ry.  Co.,  19  G.  B.  N.  S.  310  ;  34  L.  J.  0.  P.  264 ;  Fitzgeratil  v.  Midland 
Ity.  Co.,  34  L.  T.  771  ;  and  see  note  (*),  aiitt,  p.  170.) 

In  general,  railw^  companies  impose  special  conditions  upon  passengers 
carried  by  them  with  regard  to  the  times  of  starting  and  arrival  of  traina, 
and  with  ropird  to  delay,  Such  conditions  bind  paasengcrs,  to  whose 
knowledge  they  are  brought,  and  also,  it  would  seem,  passengers  who 
have  not  become  aware  of  them,  if  the  company  has  done  all  that 
reasonably  should  be  dune  to  make  such  passengers  aware  of  them,  and 
has  dealt  as  it  and  in  the  belief  tliat  they  had  become  aware  of  them,  (ie 
Illavche  V.  L.  it  A'.  If.  Ry.  Co.,  infra  ;  Fitzgerald  v.  Midland  Ry.  Co.,  34 
L.  T.  771 ;  Thomitwi  v.  Midland  Ry.  Co.,  34  L.  T.  34  ;  Parka-  v.  S.  E. 
Ry.  Co.,  2  0.  P.  D.  416,  422,  423;  46  L.  J.  C.  P.  768;  Burke  y.  S.  E.  By. 
Co.,  a  C.  P.  D.  1  ;  49  L.  J.  C.  P.  107  ;  Bichardeon  \.  Rotimlrre.  (1894) 
A.  C.  217  :  63  L.  J.  Q.  B.  283.) 

Damagttftir  not  carrying  a  Pauenger,  or  for  Delay.']-~'Lit8»  occasioned  to 
a  passenger  prevented  front  attending  business  appointments  or  engage- 
ments by  iiuroasonable  delay  in  carrying  him  to  his  destination,  cannot, 
in  the  absence  of  a  special  contract  to  that  effect,  be  recovered  against 
a  carrier,  as  such  damage  is  too  remote.  (Hamlin  v.  Orrat  Sfrthrra 
By.  Co.,  1  H.  &  N,  408;  26  L.  J.  Ex.  20;  Hobbt  v.  L.  *  -S.  W.  By.  Co., 
L.  E.  10  Q.  B.  Ill,  117,  118;  44  L.  J.  Q.  B.  49.)  In  Hohb»  y.  L.  *  S. 
W.  Ry.  Co..  supra,  tho  plaintifrB  took  tickets  to  travel  by  a  midnight 
train  from  W.  to  H.  The  train  did  not  go  to  II.,  and  the  plaintiffs 
were  taken  to  E.,  which  was  a  station  farther  from  the  plaintiff's  hoiiso 
than  H.  was.  The  plaintiffs  walked  home  in  tho  wet  from  E..  there 
being  no  convovance  to  bo  had.  It  was  there  held,  that  diunages 
might  bo  given  lor  the  personal  inconvenience  and  discomfort  of  having 
sn  to  walk,  but  not  for  illness  brought  on  by  the  dampncun  of  tho 
night.  But  where  an  innkeeper  contracted  to  provide  stabling  for  twelve 
hni'^ies  for  the  plaintiff  during  a  particular  fair,  and  failed  to  do  so,  it  was 
bi'ld  that  the  plaintiff  could  recover  damages  for  injury  caused  to  the 
horses  by  exposure  to  the  weather  while  he  was  engaged  m  finding  other 
stables  tor  them.    {McMahon  v.  Field,  7  ti.  B.  D.  591 ;  50  I..  J.  Ei.  552.) 

If  a  carrier  engitges  to  put  a  pen«n  down  at  a  given  place,  and  docs  not 
put  him  down  there,  hut  puts  him  down  somewhere  else,  such  person  way, 
111  the  absence  of  any  special  agreement  to  the  contrary,  adopt  reasonable 
moans  of  gcttiuij  to  tho  place  at  which  he  ought  to  have  been  put  down, 
and  recover  the  costs  thereof  as  damages  against  the  carrier  for  his  broach 
of  contract.  {Hohbs  v.  L.  A  S.  W.  Ry.  Co.,  nipra  ;  Le  Blanche  v.  L.  A  2f. 
II'.  By.  Co..  1  0.  P.  D.  286,  313;  45  L.  J.  C.  P.  521.) 
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Affoinsl  aBaihoay  Company  for  Loss  ofPasaengei^i  Luggage  (g). 

1.  On  the of ,  18 — ^  the  plaintiff  became  a  passen- 
ger to  be  carried,  with  his  luggage,  by  the  defendants  from 

to aforesaid,  by  railway  for  reward  to  the  defendants. 


See,  fnrOier,  **  DaTnages,**  ante,  p.  60,  and  note  (&),  ante,  p.  173. 

Damages  for  FeraonaZ  Jryune^.J-— In  an  action  by  a  passenger  against  a 
carrier  for  personal  injury,  the  jnry  in  assessing  dania§;es  are  warranted 
in  taking  into  consideration  the  pain  and  personal  suffering  of  the  injured 
passenger,  the  expense  incurred  by  him  lor  medical  and  other  necessary 
treatment  and  attendance,  and  the  business  loss  he  has  sustained,  and  is 
likely  to  sustain,  through  inability  to  continue,  as  he  otherwise  would 
have  done,  to  attend  to  his  business.  {Phillips  v.  L.  &  S.  W.  By.  Co,,  6 
C.  P.  D.  280 ;  49  L.  J.  0.  P.  233 ;  Fair  v.  L.  &  N.  W.  By.  Co.,  21  L.  T. 
S26.)  But  where  the  passenger  has,  under  a  policy  of  insurance  against 
accidents,  receired  a  sum  of  money  in  respect  of  the  accident  in  question, 
they  are  not  entitled  to  deduct  such  sum  from  the  compensation  to  be 
awarded  to  such  passenger.  {Bradbum  y.  O.  W.  By.  Co,,  L.  E.  10  Ex. 
1 ;  44  li.  J.  Ex.  9.;  As  to  death  caused  by  negligence,  see  **  Executors,^* 
post,  p.  426. 

{g)  Carriers  are  liable  for  loss  of,  or  injuries  caused  to,  passengers^ 
luggage,  by  negligence  of  themselyes  or  their  servants,  whilst  in  uieir 
tiu^(Cohm  V.  8.  E.  By.  Co.,  2  Ex.  D.  253 ;  46  L.  J.  Ex.  417 ;  G.  W.  By. 
Co.  V.  Bunch,  13  App,  Gas.  31 ;  57  L.  J.  Q.  B.  361) ;  and  in  the  case  of 
laggase  taken  by  them  out  of  tiie  care  and  control  of  the  passenger  they 
aieliaDle  as  common  carriers  in  the  case  of  other  goods,  in  the  absence  of 
any  special  contract  to  the  contrary  {G.  W,  By.  Co.  y.  Bunch,  supra; 
Cohen  ▼.  8.  E.  By.  Co.,  2  Ex.  D.  253,  259 ;  46  L.  J.  Ex.  417 ;  Butcher  y. 
L.  &  S.  W.  By.  Co.,  16  0.  B.  13 ;  24  L.  J.  0.  P.  137 ;  Bichards  v.  L.  B.  & 
S.  C.  Bv.  Co.,  7  0.  B.  839;  18  L.  J.  0.  P.  251).  With  regard  to  luggage 
placed  by  a  railway  company  in  the  same  carriage  with  the  passenger 
at  the  request,  or  with  me  consent  of  the  passenger,  the  company  are 
common  carriers,  subject  to  the  following  modification  of  the  ordmary 
liability  of  a  common  carrier,  namely,  that,  in  respect  of  such  passenger's 
interference  with  their  exdusiye  control  of  such  lug^;age,  the  company 
are  not  liable  for  any  loss  or  injury  occurring  during  its  transit  to  i^ch 
the  act  or  default  of  the  passenger  has  been  contriDutory.  {O.  W.  By, 
Co.  y.  Bunch,  supra,) 

It  would  seem  that  the  short  period  during  which  a  railway  porter 
takes  charge  of  a  pa8senfi;er's  luggage  before  it  is  put  into  the  tram  on  his 
arrival,  or  into  a  cab  on  nis  departure,  may  be  regarded  as  a  part  of  the 
period  of  transit,  and  that  the  railway  company  is  responsible  during  that 
period  to  the  same  extent  as  during  the  rest  of  the  journey.    (76.) 

A  passenger  by  railway  who  takes  merchandise  as  his  personal  luggage 
cannot  claim  in  respect  of  it  against  the  company,  unless  the  company 
have  yoluntarily  and  knowingly  accepted  it  as  personal  luggage,  and 
waived  their  right  to  charge  for  it  as  merchandise,  as,  for  example,  by 
raising  no  objection  when  informed  of  its  nature  either  by  the  passenger 
or  by  its  appearance.  (Cahill  v.  L.  <fc  N,  W.  By.  Co.,  13  U.  B.  N.  S.  818 ; 
31  L.  J.  C.  P.  271 ;  Oreat  Korthem  By.  Co.  v.  Shspherd,  8  Ex.  30;  21 
L.  J.  Ex.  114,  296;  Belfast,  Ac.  By.  Co.  v.  Keys,  9  fl.  L.  C.  556.) 

Personal  "or  "  ordinary  "  luggage  means  articles  of  the  kind  which 
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2.  The  defendants  did  not  cfliry  the  plaintiff's  lu^age  to 

,  but  lost  it  upon  the  said  journey,  whereby  the  pkiutifE 

has  suSerod  damage. 

Particulars : — 

{State  eonimts  of  higgnge,  and  value  of  the  articles  &«(.] 


Company  («). 


paasengors  usually  cony  as  their  luggage.  (See  Hiulalon  v.  Midland  Hif. 
Co.,  L.  H.  4  Q.  B.  306;  38  L,  J.  Q.  B.'213;  Matrota  y.  Great  W'tUm  By. 
Co.,  L.  E,  6  a  J3.  el2;  40  L.  J.  U.  B.  300;  Mytfoa  v.  Midlnnd  Ry.  Co., 
4  H.  it  N.  615  :  28  L.  J.  Ex.  385.) 

The  carrier  ie  bound  to  be  ready  to  deliver  In^flge  of  which  he  takes 
charge  to  the  passenger  at  the  end  of  the  ]onmey.  As  to  what  ia  a 
Buffieient  delivery,  sett  FaUchcidrr  y,  OrmtWestfrn  Ry.  Co..  3  Ex.  IX  153; 
Ho-lkinson  v.  L.  &  N.  If.  Ry.  Co.,  14  Q.  B.  D.  228  ;  liidmrdt  v.  L.  B. 
&  S.  0.  Ry.  Co.,  7  C.  B.  839,  860 ;  18  L.  J.  0.  P.  2fil ;  and  see  Eedfleld 
on  Camera,  at  p.  61. 

(n)  Piihlic  companies  and  other  corporations  aggregate,  whether  incor- 
porated by  charter,  or  by  Apt  of  Parliament,  or  by  etatutiry  re^stration, 
sue  and  are  sued  by  their  fiill  corporate  name.  When  eorporationa  have 
been  once  nientioned  by  their  corporate  name  in  the  title  of  the  pleadinpg. 
they  may  be  styled  "  the  plaintifla  "  or  "  the  defendants  "  throughout  tie 
body  thereof.  As  to  companies  incorporated  by  royal  charter,  see  Iiindley 
on  bompaniea,  Sth  od.  p.  3  ;  2  Blackst.  Comm.  p.  472.  As  to  banking 
companies  tonnod  by  letters  patent  imder  the  7  Goo,  IV.  c.  46,  eee 
"  Bii>i!ieri,"  ante,  p.  115. 

Ordinary  joint  stock  companies  ore  in  general  regulated  by  the  Com- 
panies Act,  1862  (25  &  26  Vict,  c  Sdj,  as  amended  and  supplemented  by 
the  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  and  subsequent  statutes. 
These  Acts  maybe  cited  coUectively  as  "The  Companies  Acts,  1862  to 
1893."    (3©e  the  Short  Titles  Act,  1896.) 

Companies  inuorporated  byreeistTation  under  the  Companies  Act,  1862, 
or  to  which  that  Act  applies,  such  as  those  formed  or  registered  under  tjio 
repealed  Acts  of  1856  and  1857  {see  se.  175—177.  196  and  206  of  the  Act 
of  1862),  sue  and  are  sued  by  their  registered  namo.  (Boo  s.  IB  of  the 
Act  of  lN(i2.)  Whoro  a  company  is  toimed  on  tho  principle  of  limiteil 
liability,  the  word  "Limited"  muKt  bo  added  as  the  last  word  in  ita 
name.  (Companiea  Act,  1803,  as.  8,  9.)  Where  there  is  a  change  in  the 
name  of  the  company,  tho  change  of  name  is  not  complete  untdl  the 
certificate  of  incorporation  in  the  new  namo  has  been  issued.  [SfuKklr- 
ford,  Ford  £  Co.  v.  Banner fidd.  L.  II.  3  C.  P.  407  ;  37  L.  J.  C.  P.  161.) 
A  limited  company  has  power  with  the  approral  of  the  Court  to  reduco 
its  capital,  and  in  that  case  must,  during  such  period,  if  any,  as  shall  'be 
fixed  Dv  the  Court,  add  to  ita  name,  as  part  thereof  within  the  mnaning 
of  the  Act  of  1862,  the  words  "and  reduced."  (Companies  Act,  1867,  bs.  U, 
10.  15;  Companies  Act,  1877,  ss,  3,  ■!.) 

On  fl  winding  up  of  a  company   by  tho  Court,  tho  liquidator  may. 
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Slatement  of  Claim  by  a  Company  under  the  Companies  Act,  1862, 
against  a  Shareholder /or  Allotment  Money  and  Calls  (b), 

{B.  8.  C.  1883,  App.  C  Sect.  IV.  No.  9.) 

The  pTain tiff fl*  claim  is  for  money  in  which  the  defendant,  as 
a  mem^Mr  of  the  oompanj,  is  indebted  to  the  plaintiffs  (being  a 


with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection, 
bring  or  defend  any  action  in  the  name  and  on  behalf  of  the  company. 
(Companies  (Winding-up)  Act,  1890,  s.  12  (1).) 

On  a  voluntary  winding  up,  under  the  Companies  Act,  1862,  the  liqui- 
dator has  the  same  power  without  the  necessity  for  obtaining  any  such 
sanction.     (Compames  Act,  1862,  s.  133  (7).} 

{b)  Several  of  the  A.cts  of  Parliament  relating  to  companies  contain 
provisions  for  simplifyinc^  the  pleadings  and  proofs  in  actions  against 
shareholders  for  cslls,  and  it  appears  tiaat,  mutatis  mutandis^  the  provi- 
sions of  those  Acts  as  to  pleadings  are  in  substance  applicable  to  state- 
ments of  claim  under  the  present  system.  (See  Mallet  v.  HarHy^  18 
a  B.  D.  803,  310.) 

With  respect  to  companies  registered  under  the  Companies  Act,  1862, 
it  is  enacted  by  s.  70  of  that  Act  that  *'  In  any  action  or  suit  brought  by 
the  company  against  any  member  to  recover  any  call  or  other  moneys 
due  from  such  member  in  his  character  of  member,  it  shall  not  be  neces- 
sary to  set  forth  the  special  matter,  but  it  shall  be  sufficient  to  allege  that 
the  defendant  is  a  member  of  the  company,  and  is  indebted  to  the  com- 
pany in  respect  of  a  call  made  or  other  moneys  due,  whereby  an  action  or 
suit  hath  accrued  to  the  company." 

If  interest  on  allotment  moneys  or  calls  is  sought  to  be  recovered  under 
a  specially  indorsed  statement  of  claim,  the  express  or  implied  contract 
unoer  which  it  became  payable  must  be  shown  in  the  indorsement.  {Gold 
Ores  Co.  V.  Parr,  (1892)  2  a  B.  14 ;  61  L.  J.  Q.  B.  522.) 

To  establish  a  primd  facie  case  in  actions  for  calls  by  such  last-men- 
tioned companies,  it  is,  generally  speaking,  only  necessary  to  prove  that 
the  calls  sued  for  were  in  fact  made,  that  the  defendant  was  then  a  share- 
holder in  the  company,  that  he  had  due  notice  of  the  making  of  the  calls, 
and  that  the  time  appointed  for  their  payment  elapsed  before  action. 
(See  lindley  on  Companies,  5th  ed.  p.  427.) 

By  8.  16  of  the  Companies  Act,  1862,  all  moneys  payable  by  a  member 
to  a  company  in  pursuance  of  the  regulations  of  the  company  are  to  be 
deemed  to  be  a  debt  in  the  nature  of  a  specialty  debt ;  and  s.  75  contains 
a  like  enactment  as  to  the  liability  of  contributories  on  a  winding  up. 

With  respect  to  companies  formed  by  an  Act  of  Parliament  incorpo- 
rating the  provisions  of  the  Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Yict.  c.  16),  it  is  provided  by  s.  25  of  that  Act  that,  '*  if  at  the  time 
appointed  by  the  company  for  the  payment  of  any  call  any  shareholder 
fail  to  pay  the  amount  of  such  caU,  the  company  may  sue  such  share- 
holder for  the  amount  thereof,  and  recover  the  same,  with  lawful  interest 
from  the  day  on  which  such  call  was  payable  " ;  and,  by  s.  26,  that  **  in 
any  action  or  suit  to  be  brought  by  the  company  against  any  shareholder 
to  recover  any  money  due  for  any  call,  it  shaU  not  be  necessary  to  set 
forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to 
declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  me  com- 
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company  incorporated  under  the  Companies   Act,  1862)   for 
allotraeut  money  of  per  ehare   on  shares  in  the 


pany  [stating  tlio  number  of  ahures),  and  is  indebtod  to  the  company  in 
tho  eum  of  money  to  wbich  the  calls  in  arroar  shall  amount  in  respect 
of  one  call  or  more  upon  one  ebora  or  more  (etnting  tho  number  and 
amount  of  each  of  Buch  calls),  whereby  an  action  hath  accrued  to  the 
company  by  virtue  of  this  and  the  spocial  Act."  Before  the  Judicature 
Act,  it  waa  held  that  tho  statutory  form  given  by  the  above  Act 
must,  if  adopted,  bo  strictly  followed  (^Moore  v.  Metropolitan  Sewage 
Co.,  3  Ex.  333),  and  that  it  ought  to  be  adopted  in  all  cases  to  vbich 
it  was  applicable  ( H'olverhamptoii  ITatfriitorka  Co.  v,  lliiwltetford,  fJ  C.  B. 
N.  8,  336;  7  lb.  79J;  11  Ih.  456;  Wihon  v.  Birlcenhead  Ry.  Co.,  6  Ex. 
624).  As  tho  action  in  this  form  charged  the  defendant  only  upon  his 
liability  as  a  eborcholder,  it  was  held  that  it  was  necessary  to  insert  tho 
exprosfl  avormcnt  that  he  is  a  ahareholder.  ( Wolverhampton  Wiitenoorkt 
Co.  V.  Hawkts/oril,  supra.)  That  averment  meant  that  no  was  a  sharo- 
holdor  at  the  time  tho  call  was  made  [Bdfaet  Ry.  Co.  v.  Siraiuje,  I  Ex. 
739) ;  and  tlaruforo  tho  form  was  not  applicable  to  tho  executor  of  a 
deceased  Hhareholdor  who  had  died  after  the  calls  were  made  [Birken- 
head,  iC-c.  Ry.  Co.  v.  GoteMnorth,  5  Ex,  2'i(l),  and  in  such  case  it  was 
necessary  that  the  averments  should  be  framed  according  to  tbe  facts. 
"Under  this  Act  a  call  may  be  made  payable  by  inatolmonts  {North 
metern  Ry.  Co.  v.  M-Mkliad,  6  Ex.  273 :  Birkenhead,  .tr.  Ry.  Co.  v.  HWi- 
tter.  (j  Ex.  277  ;  Amhergate.  Ry.  Co.  v.  NorcJiffe,  6  Ex.  6M  ;  30  L.  J.  Ex. 
234) ;  but  it  was  held  that  tho  instalmeats  could  not  be  sued  for  in  tho 
statutory  form  until  all  tho  instalments  were  due  and  payable  {lb. ; 
AmbergaU  Ry.  Co.  v.  Coulthard,  5  Ex.  459). 

With  respect  to  unincorporated  cost- hook  mining  companies  witbin  the 
Stannaries  Act,  1869  (32  &  33  Vict.  o.  19),  it  is  onaeted  by  s.  13  of  that 
Act  that  it  shall  be  lawful  for  the  company  to  sue  its  sbareholtlers  for  calls  in 
any  court  of  law  having  competent  jurisdiction,  in  the  namo  o(  the  purser 
for  the  time  btiing  of  tho  company  as  nominal  plaintiff  for  the  company, 
to  recover  tho  amount  of  the  call  due.  toeetoar  with  interest  and  t£e 
coHts  of  suit.  This  section  is  not  repealed  by  the  Stajmaiies  Court 
(Abohtion)  Act,  1S90  (59  &  6(1  Vict.  c.  43),  which  transfers  the  jurie- 
diction  of  the  Court  of  tbo  Vice-Wai'dDn  to  certain  county  courts. 

Under  ordinary' circumstances,  and  in  the  absence  of  some  special  provi- 
eiou  to  the  contrarv  in  the  Act  of  Parliament  or  articles  of  association  con- 
stituting or  regulatmg  the  company,  the  person  liable  to  pay  a  coll  on  shares 
is  the  persim  who  was  the  holder  of  the  sharos  at  the  time  tho  call  was 
made,  and,  in  tho  cose  of  a  rof^stei'ed  transfer  of  the  shares  after  the  making 
of  the  call,  but  before  it  has  become  payable,  it  soema  that  the  transferor, 
and  not  the  transferee,  is  tho  person  ordinarily  liable  for  its  payment.  (See 
as  to  companies  under  the  Companies  Clauses  Coasolidation  Act,  iMo, 
a.  27  of  that  Act.  xipnt ;  Bd/aet  Ry.  Co.  v.  Stmngr,  I  Ex,  739 ;  Ayletbury 
Ry.  Co.  V.  Th(mj>>i.m,  2  Ey.  Cos.  668  ;  Ayleebnry  By,  Co.  v.  Mount,  4  M.  & 
Q.  6ol ;  7  lb.  Sd8 ;  Lindley  on  Companies,  fith  ed.  p.  42o ;  and  as  to  o 
ponies  under  the  CompaiiiBB  Act,  1862,  see  a.  70  of  that  Act, 

*^^^^ 6).  B    ■  "         ■  ~-  •    ■ 

tth  e 

Bi/.  Co.  V.  Blake,  6  H.  £  N.  410 ;   30  L.  J.  Ex.  161, 


mmes  under  tne  Uompauea  Act,  lae^i,  see  a.  TO  ol  Uiat  Act,  «niirB, 
TMb  a,  art.  4  (though  see  also  art.  61,  and  Daioet'  nwr,  38  L.  J.  Ch.  512 ; 
Buckloy  on  the  Companies  Acts,  6th  ed.  pp.  IBS.  451  ;  seo  also  North 
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company   allotted  to  the  defendanti  as  such,  member,  at  his 

request,  and  for calls  of  £ each  upon  shares  in  the 

company  of  which  the  defendant  is  a  holder,  whereby  an  action 
has  accrued  to  the  plaintiffs. 
Particulars: — 

£    «.    d. 
18 — .    Allotment  of shares  to  the  defen- 
dant at  £ per  share 

18 — .     (1st)  Call  at  £ per  share 

(2nd)  Call  at  £ per  share 

Amount  due       .  .      .  £ 


By  a  Campany  formed  by  an  Act  of  Parliament  incorporating  the 
Provisions  of  the  Companies  Clauses  Consolidation  Acty  1845, 
against  a  Shareholder  for  a  Call  (6). 

The  plaintifb'  claim  is  for  money  in  which  the  defendant,  as 
a  shareholder  of  the  company,  is  indebted  to  the  plaintiffs,  who 

are  a  company  incorporated  by  the Act,  18 —  [or,  specify 

the  Act  by  the  year  and  chapter'],  for  a  call  of  £ per  share, 

payakble  on  the of ,  18 — ,  upon  shares  in  the 

company  of  which  the  defendant  is  the  holder  [and  for  interest 

upon  the  amount  of  the  said  call  from  the  said of , 

18—],  whereby  an  action  has  accrued  to  the  plaintiff  by  virtue 
of  ttie  said  Act  and  of  the  Companies  Clauses  Consolidation 
Act,  1845. 
Particulars : — 

Amount  due  in  respect  of  call,  made  on  the 

of  ,  18 — ,  of  £- —  per  share 

on shares .  .  .    .        .      .  £ 


Unincorporated  companies,  in  the  absence  of  special  statutory  autho- 
rity, bftTe  no  power  to  sue  one  of  the  shareholders  for  calls  in  the  name  of 
an  officer  of  the  company,  and  must  sue  and  be  sued  like  ordinary  partners. 
(See  EyhaH  v.  Parker,  4  0.  B.  N.  S.  209 ;  27  L.  J.  0.  P.  120 ;  and  see 
Qmy  V.  Pearaon,  L.  E.  5  C.  P.  568 ;  Evana  v.  Hoo^,  1  Q.  B.  D.  45 ;  45 
L.  J.  Q.  B.  206 ;  though  see  Lindley  on  Companies,  5th  ed.  pp.  559 — 


562.) 


See  the  preceding  note. 
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The  like  by  a  Compamjfor  Allotment  Money  (c). 

The  claim  of  tho  plaintiff  company  is  for  money  payable  by 
the  defendant,  as  a  shareholder  of  the  company,  to  the  company 
for  allotment  money  on  shares  in  the  company  allotted  to  the 
defendant  at  his  request. 

Particulars; — 


The  shares  were  20  shores  of  £\(i  each,  pay- 
able £i5  on  allotment  and  the  residue  by 
instalments  of  £1  as  called  up. 

The  request  was  in  writing  dated  of 

,  18—. 

,  18—.     20  shares  allotted  .  .      .  1 

Amount  due  .  £1 


d. 


Against  a  Compani/  under  n.  65  of  the  Comjyinien  Clauxcs  Con- 
solidation Art,  1845,  for  Cottx  and  Erpermes  incurred  in 
obtaining  the  Compaui/s  xpecial  Act  (d). 

1.  The  plaintiff  claims  against  the  defendants,  who  are  a 
company  incorporated  by  and  under  the Act  \_Hfale 


(c)  The  applicant  for  Hharoa  ia  bound  by  hie  offer  to  accept  the  sharea 
and  pay  the  allotment  money  en  them,  if  an  ollotmcot  is  duly  mado  h 


cnse,  L.  E.  7  Ch.  5^7 ;  41  L.  J.  Ch.  621  ;  Beck's  en-jf.  L.  E.  9  Ch.  302 :  43 
L.  J.  Ch.  531  ;  Housthold  Ini.  Co.  v.  Grant,  4  Ex.  D.  216;  48  L.  J.  Ex. 
577.) 

(d)  By  tho  Companies  Claiisea  Conaolidation  Aot,  1845  (S  Vict.  c.  16), 
8.  05,  it  ia  enncted,  "  that  all  the  money  raised  by  the  company— whether 
by  Buhscription  of  tlio  aharabolders,  or  by  loan,  or  otherwise— shall  be 
applied,  firstly,  in  paving  thi;  costs  and  expenses  incurred  in  obtainini; 
the  special  Act,  and  all  oxiwnsos  incident  tliereto :  and,  secondly,  in 
earning  tlie  purposes  of  tlio  company  into  execution." 

Thia  section,  as  also  tho  similar  suctions  which  are  to  ha  founil  in  other 
Acts  relating  to  particular  companioa,  creates  a  legal  debt  entitliDg  pro- 
moters, that  is,  tao  persons  engaged  in  getting  up  the  bill,  and  who  have 
no  jiaymaster  to  look  to  but  the  company,  to  payment  out  ot  the  moneys 
raised  by  the  coinpany.  [WyiUt  v.  Mtt,  lioatdof  H'onU,  11  0.  B.  N.  S. 
744 :  31  L.  J.  C.  P.  217  ;  In  re  Skegnr-ss  Tramwayt  Co.,  41  Ch.  D.  213  : 
58  L.  J.  Ch.  737;  and  see  Mann  v.  Edinburgh  Tramu-ayt  Co.,  (1893) 
A.  C,  09.) 

Where  the  promoters  of  an  Act  had  employed  a  parhamentary  agent  to 
obtain  tho  Act,  which  contained  a  similar  clause,  it  was  hold  that  the 
agent  must  aue  his  immediate  employers,  and  that  the  promoters  only, 
and  not  the  agent,  could  rocovor  under  the  clause.    [lb.) 
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the  cofnpany^s  special  Acf],  whioh  Act  inoorporates  b.  65  of  the 
Companies  Clauses  Consolidation  Aot,  1845,  for  money  payable 
by  the  defendants  to  the  plaintiff  for  work  done  and  money 
paid  by  the  plaintiff  in  and  about  obtaining  the  said  Act. 

2.  The  defendants  have  raised  moneys  sufficient  to  satisfy 
and  aralioable  to  the  satisfaction  of  the  plaintiff's  claim,  which 
is  witnin  and  imder  the  said  s.  65  of  the  Companies  Clauses 
Consolidation  Act,  1845. 


Bff  the  Assignee  of  a  Debt  assigned  by  a  Liquidator  appointed 
under  the  Companies  {Winding-up)  Act^  1890  (e). 

1.  The Company,  Limited,  which  was  a  company  regis- 
tered under  the  Companies  Act,  1862,  sold  and  delivered  to  the 

defendant  tons  of  iron  at  £- —  per  ton,  payable  on 

deliveiy  [oTy  ob  the  case  may  be\ 

2.  Afterwards,  and  whilst  me  price  of  the  said  goods  was 
owing  to  the  said  company  by  the  defendant,  the  said  company 
was  being  wound  up  by  the  Court  under  the  provisions  of  the 
Companies  Acts,  1862  to  1893,  and  the  liquidator  appointed  in 
the  winding-up  sold  and  assigned  the  said  debt  to  the  plaintiff. 

3.  The  said  debt  is  still  unpaid. 
Particulars : — 

The  goods  were  delivered  on  the of ,  18 — . 

The  assignment  was  dated  the of ,  18 — . 

Money  agreed  to  be  paid  by  the  promoters  of  a  railway  oompany  to  a 
landowner  for  supporting  their  bill  is  not  within  s.  65  above  cited.  (Earl 
of  ShfTWshury  v.  North  Staffordshire  By.  Go,,  L.  B.  1  Eq.  593 ;  32  Ij.  J. 
Ch.  156.) 

Except  in  cases  falling  within  the  last-cited  section  or  other  siimlar 
enactments,  the  preliminary  expenses  incurred  in  the  formation  of  a  oom- 
panv  are  not,  in  general,  recoverable  against  the  oompany,  a  contract 
made  by  promoters  on  behalf  of  the  intended  company  for  the  repayment 
of  such  expenses  being  legallv  incapaUe  of  ratification  by  the  oompany 
when  subsequently  formed.  (See  Kelner  v.  Baxter,  L.  B.  2  0.  P.  174 ;  36 
L.  J.  C.  P.  94  ;  In  re  EmpreM  Engineering  Co.,  16  C^.  D.  125.) 

(e)  The  liquidator  in  a  winding-np  may  assign  things  in  action  belong- 
ing to  the  company  whioh  is  being  wound  up,  and  the  assignee  may 
brmg  or  defend  actions  relating  thereto  in  his  own  name.  (G^mpanies 
(Winding-uT>)  Act,  1890,  s.  12  (2) ;  the  Companies  Act,  1862,  ss.  95,  157 ; 
and  as  to  voluntary  winding-up,  see  s.  133.) 

'Where  the  windmg-up  is  under  an  order  of  the  Court,  the  liquidator, 
if  a  person  other  tl^  the  official  receiver,  is  to  be  called  '*  liquidator,'* 
and  not  '*  official  liquidator."  (Companies  (Winding-up)  Act,  1890, 
B.  4  (3).) 

See  further,  '*  Assignment"  ante,  p.  105. 
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SUdemmiU  of  Claim  in  Actions  on  Contrnch, 


OoNniTioNS  Precedbnt  (a). 

Arcrnieitt  that  Performance  of  a  Condition  Precedent  leaK  i-xciiml 
bff  the  Defendant  {b). 

The  defendant  excused   and  discliarged  the  plaintiff   from 

paying  or  tendering  the  said  £, [or  an  the  case  may  be, 

slating  the  condition  or  conditions  e:rcitxe(f\. 

Particiilare : — 

\_Staie  time  and  mode  ofexcuaeJ] 


(a)  ha  to  what  are  conditions  precedent  to  rights  of  action  on  contntcta. 
Bee  the  notes  to  Ponlage  y.  Cole.  1  Wms.  Saund..  1871  ed.,  548 ;  Petters  v. 
Opie,  2  lb.  742.  and  Cutter  v.  Poweli,  2  Sm.  L.  0.,  10th  ed.,  p.  I  ;  Leake 
on  Contracts,  3rd  ed.,  pp.  S50  et  aeq. 

The  C.  L.  P.  Act,  185J,  hy  s.  57  modified  the  earlier  practice  tequirir^ 
the  pleader  to  allege  expressly  the  performance  or  fulfilment  of  oaS 
necessary  condition  precedent  to  the  rights  claimed,  by  enabling  him  to 
make  use  of  a  general  averment  of  the  perionuance  or  fulfilment  of  such 
conditions.  For  this  purpose,  the  form  which  was  commonly  in  uee  in 
actions  of  contract  for  the  declaration,  which  was  equiTalent  to  the  present 
statement  of  claim,  waa  "  all  conditionH  were  performed,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have 
the  said  promise  \or,  agreement,  or,  covenant]  performetl  by  the  defendant, 
and  to  maintain  this  action  for  the  breach  thereof  hcremafter  alleged" 
(adding,  in  some  cases,  where  there  were  also  negative  conditions,  a 
further  averment  to  the  effect  that  "  nothing  happened  to  disentitle  the 
plaintiff  from  having  such  performance  or  from  maintaining  this  action"); 
and  a  similar  form  was  adopted  in  the  case  of  pleaa  where  there  were  con- 
ditions precedent  to  the  defence. 

Now,  by  0.  XIX.  r.  14,  it  is  provided  that  "  any  condition  precedent, 
the  performance  or  occurrence  of  which  is  intended'  to  be  contested,  shall 
be  distinctly  specified  in  his  pleading  by  the  plaintiff  or  defendant  (as  the 
case  may  be) ;  and,  subject  thereto,  an  averment  of  the  performance  or 
occurrence  of  all  conditions  precedent  necaiisary  for  the  case  of  the  plaintiff 
or  defendant  rfiall  be  implied  in  his  pleading.  The  effect  of  this  rule  is 
to  obviate  the  necessity  tor  any  allegation  of  performance  or  fulfihnent 
of  conditions  precedent,  and  to  throw  on  the  opposite  party  the  burden  of 
objecting  to  any  failure  of  the  right  claimed  hy  reason  of  non-pertorm- 
j- fulfilment  of  any  such  condition. 


Notwithstanding  the  above  rule,  it  is  sometiu 
the  performance  or  fulfilment  of  some  one  or  mot 
cedent  to  the  right  relied  upon. 


as  convenient  to  allege 
I  of  the  conditions  prty- 

{b)  Where  a  condition  has  not  been  fuldlled,  the  implied  averment  of 
the  performance  or  occurrence  of  all  conditions  precedent,  under  the  rule 
above  cited,  would  be  untrue,  and  might  be  met  bv  a  denial  of  the  per- 
formance of  the  particular  condition.  The  ground  which  the  party  may 
have  for  excusing  the  non-performance  could  not  properly  ho  sot  up  in 
answer  to  this  demal.  and  in  Bupport  of  his  original  averment  of  the  per- 
formance of  all  conditions ;  for  this  would  be  an  allegation  of  fact  incon- 
wstent  with  his  previous  pleading,  or,  as  it  is  termed,  a  "departure,"  and 
the  ground  of  excuse  could,  therefore,  properlyonlj'beset  upby  wayof  an 
amendment  of  his  original  pleading.    (Soo  O.  XIX.  r.  16,  cited;  "(Vmrra/ 
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A  like  Ibrmy  alleging  Prevention  of  Performance  by  a  Breach  of 
the  Contract  on  the  part  of  the  Dtfendant\b), 

The  plaintiff  was  prevented  from  performing  the  said  agree- 
ment on  his  part  in  respect  of  [state  what]  by  the  defendant's 
hreach  of  the  said  agreement  hereinafter  alleged. 

Farticnlars: — 


A  like  Form,  alleging  that  the  Defendant  disabled  himself  from 

performing  the  Contract  (6). 

1.  The  defendant  absolutely  disabled  himself  from  performing 
the  said  contract  on  his  part,  and  thereby  waived  and  excused 
the  performance  by  the  plaintLS  of  all  conditions  precedent  on 
his  part  to  be  performed. 

ParticulaiB : — 


Specific  Averment  that  a  particular  Condition  Precedent  has  been 
fulfilled:  see  JR.  8.  C.  1883,  App.  C.  Sect.  F.  No.  10,  cited 
^^  MaiTtage,^  posty  p.  283. 

FormB  of  Reply y^  posty  p.  562.)  Accordingly,  in  the  case  of  any  necessary 
condition  remaining  unperformed,  the  }>aity  should  state  the  matter  of 
excuse  in  the  first  instiuice.  This  was  the  rule  before  the  C.  L.  P.  Act, 
1852  rCo.  Lit.  304,  a;  Cort  v.  Amhergate  Ry.  Co.,  17  Q.  B.  127;  20 
li.  J.  Q.  B.  460;  24  L.  J.  Q.  B.  460),  and  it  has  not  been  altered. 

If  the  promiser  disables  himself  from  performing  the  contract  on  his 
part,  he  thereby  waives  or  excuses  the  performance  of  future  conditions 
precedent  to  his  liability.  {Fwd  v.  Tiley,  6  B.  &  G.  325 ;  Caines  v.  Smiih, 
15  M.  &  W.  189;  Bhwi  v.  Bifmt,  8  Q.  B.  358;  Lovelock  v.  Franklyn,  8 
Qu  B.  371 ;  Leake  on  Contracts,  3rd  ed.,  pp.  580,  749.)  The  mode  by 
which  the  promiser  has  disabled  himself  should  be  stated. 

It  is  in  general  a  sufficient  excuse  for  non-performance  of  a  condition 
precedent  that  the  performance  was  preventea  by  the  breach  of  contract 
or  wrongful  act  of  the  promisee.  (See  Com.  Dig.  Condition  L. ;  Roberts 
V.  Bury  Commissioners,  L.  E.  5  C.  P.  310,  326;  39  L.  J.  C.  P.  129.) 

An  absolute  refusal  to  perform  an  agreement,  or  an  absolute  repudia- 
tion of  it,  communicated  to  the  opposite  party,  is  a  waiver  and  excuse  of 
tiio  performance  by  him  of  future  conditions  precedent  (see  Ripley  v. 
M'Clure,  4  Ex.  345 ;  CoH  v.  Amhergate  Ry,  Co.,  17  Q.  B.  D.  127 ;  20  L.  J. 
Q.  B.  460;  Bank  of  China  v.  American  Trading  Co.,  (1894)  A.  C.  266, 
and  the  cases  below  cited),  and,  if  accepted  as  a  termination  of  the 
agreement,  gives  to  the  opposite  party,  in  general,  an  immediate  right 
of  action,  even  though  the  time  for  performance  by  the  promiser  has 
not  arrived  {Frost  v.  Knight,  L.  E.  7  Ex,  111;  41  L.  J.  Ex.  79,  cited 
"  Marriage''  post,  p.  282 ;  Hochster  v.  De  la  Tour,  2  E.  &  B.  678 ;  22 
L.  J.  Q.  B.  455,  dted  *' Mcuier  and  Servant,'*  post,  p.  285;  and  see 
'' Besdasum,"  po^,  p.  808.) 

{h)  See  preceding  note. 
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CORPOBATION  {a). 

Statements  of  Claim  by  or  against  an  Incorporated  Company  (a)  : 
see  "  Company"  ante,  p.  182 ;  and  "  Carriers  "  ante,  p.  174. 


Statement  of  Claim  by  a  Municipal  Corporation  (6), 

18-.     M.     No. . 

In  the  High  Court  of  Justice. 
Queen's  Bencli  Division. 

Writ  issued  the of ,  18 — . 

Between  the  Mayor,  Aldermen,  and  BurgesseB  of 

the  Borough  of  M [or,  the  Mayor, 

Aldermen,  and  Citizens  of  the  City  of 

M ,  as  ike  case  may  be\         .         .    Plaintiffs, 

and 
John  Smith  ......    Defendant. 

Statement  of  Claim. 
The  plaintiffs'  claim  is,  &c.,  or.  The  plaintifEs  claim,  &o.  [^pro- 
ceed to  s/dte  the  cause  of  action,  giving  particulars  ichere  necessnry'J. 


(a)  For  tbo  mods  generally  in  which  corporations  aggregate  sno  uid 
are  sned,  Bee  "  Cumjianij"  nnle,  p.  182, 

In  the  caee  of  an  English  corponition  duly  constituted,  it  is  not  roquiiiita 
that  there  should  be  ttuy  express  statement  of  the  fact  of  its  incorporation 
(aoe  Wool/  V,  City  Steamboat  Co.,  7  C.  B.  103),  except  in  cases  where  tha 
mode  of  incoiporation  is  material  (see  B.  S.  C.  188;j,  App.  C.  Sect,  IV., 
Form  No.  9,  cited  "  Company,"  ante,  p.  183).  If,  however,  the  corpora- 
tion is  a  foreign  or  coloaiol  one,  it  is  usual  and  proper  thnt  the  fact  of  its 
incorporation  should  appear  in  the  pleading. 

Cvra-ratiima  Su/c]— Where  a  corporation  sole  has  a  name  of  dignity,  ha 
should  sue  and  be  sued  in  that  name,  his  own  Christian  name  being  pre- 
fixed to  his  name  of  office,  as  for  instance,  "  John,  Lord  Bishop  of ." 

(See  "  Nnmet  o/tke  Partita,"  ante,  p.  46.)  In  other  cases,  even  in  actions 
broupht  hv  or  against  him  in  his  corporate  capacity,  he  sues  and  is  eiied 
in  his  inilividual  name  fsee  Ih. ,-  and  2  lust.  f^X) ;  but  where  he  sui»<  in 
his  corporate  capacity,  hia  name  of  office  should  be  added  after  his  own 
christian  and  surname  (see  Grant  on  Coi^Kirations,  p.  636). 

(ft)  Municipal  corporations  are  now  regulated  by  tie  Municipal  Corpo- 
rations Act,  1K82  (45  &  46  Vict.  c.  oO).  which  baa  consobdated  the  general 
statute  law  relating  to  such  corporatiuna.  By  sect.  8  of  that  Act,  Uio 
proper  stylo  of  the  municipal  corporation  of  a  borough  is  "the  mayor, 
aldermen  and  burgesses  of  tiie  borough  of  — — ■ ;"  and  the  proper  style 
of  the  municipal  corporation  of  a  city  is,  "tie  mayor,  aldennen  and 
citizens  of  the  city  of ," 
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Bp  a  County  Council  (e). 

Between  the  County  Oounoil  of  [Monmouthshire],    Plaintiffa^ 

and 
John  Smithy Defendants 

Statement  of  Claim. 
\^8ee  the  preceding  Form.'] 


Agaimt  a  Rural  District  Council  {d). 

Between  John  Smith TlainUff^ 

and 
The  Bural  Distriot  CoxuiglI  of  M.        •    Defendants^ 

Statement  of  Claim. 
[See  the  preceding  JFbrm.] 


(e)  Goonty  cooncils  were  established  by  the  Local  Ooyenunent  Aot, 
1888  (dl  &  52  Vict.  c.  41).  By  s.  79  (1)  of  that  Act,  <'  the  council  of  each 
county  shall  be  a  body  corporate  by  the  name  of  the  county  council,  with 
the  addition  of  the  name  of  the  administratiye  county,  and  shall  hayd 
p6fx>etual  succession  and  a  common  seal."  By  s.  64  (1),  all  county  pro- 
perty held  by  county  justices,  &c.,  for  the  public  purposes  of  the  county 
was  (with  certain  exceptions  therein  specified),  tnmsf erred  to  and  yested 
in  the  council  of  the  county,  subject  to  all  debts  and  liabilities  affecting 
the  same. 

{d)  B}r  the  Local  Goyemment  Act,  1894  (56  &  57  Yict.  c.  73),  a  district 
council  is  created  for  eyery  rural  sanitary  district  ^see  s.  21),  and  is 
incorporated  by  the  name  of  the  district  council  with  me  addition  of  the 
name  of  the  custrict,  and  has  perpetual  succession  and  a  common  seal 
(see  e.  24  (7)). 

All  urban  sanitary  authorities  are  to  be  called  urban  district  councils, 
except  that  the  style  or  title  of  corporations  and  councils  of  boroughs  is 
not  to  be  altered.    (See  s.  21.} 

AH  urban  sanitary  authontiee,  not  otherwise  incorporated,  were  in* 
oorporated  by  s.  7  of  the  Public  Health  Act,  1875,  with  perpetual  succes- 
sion and  a  common  seal,  and  that  section  is  not  affected  by  the  Local 
Qoremment  Act,  1894,  consequently  all  urban  district  councils  are  bodies 
corporate. 

By  the  Local  Goyemment  Act,  1894,  s.  3  (9),  eyery  parish  coimcil  shall 
be  a  body  corporate,  b^  the  name  of  the  parish  councu  with  the  addition 
of  the  name  of  the  x>arish,  and  haye  perpetual  succession ;  but,  instead  of 
a  common  seal  being  granted,  it  is  enacted  that  in  cases  where  an  inslaru- 
ment  under  seal  is  required,  it  may  be  under  the  hands  and  seals  of  the 
chairman  presiding  at  the  meeting,  and  two  other  members  of  the 
ftouin4^T 

In  those  smaller  rural  parishes  which  haye  not  a  parish  council,  the 
chairman  of  the  parish  meeting  and  the  oyerseers  are  a  body  colporate  by 
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Statements  of  Claim  in  Actioim  on  Contracts. 


AijahiKf  a  Board  of  Gi<ariiiam  of  the  Poor  of  a  XTnion  (c). 

Between  John  Smith  ......  Plaintiff, 

and 

The  Guardiaoa  of  the  Poor  of  the 

Union  in  the  County  of .         .  Defendants. 

Statement  of  Claim. 

\_Stale    the    came   of  action    in    the   ordinary    manner,  «s,  for 

instance.  The   plaintiff's   claim   is  for  money  payahle   by  the 

defendants  to  the  plaintiff   for  the  price  of  goods  Hold  and 

delivered  to  the  defendants.] 

ParticularB : — ■ 


By  or  against  School  Boards  (f). 


9  of  the  chainnan  and  overseers  of  the  parinh,  with  perpetual 
I,  if  an  instrument  under  eeal  is  required,  it  may  be  under 
the  hands  and  seals  of  such  chairman  and  overBecrs.     [S.  19  (fi).] 

[e)  By  5  &  6  Will.  4,  c.  69,  s.  7,  tho  guardians  of  the  poor  ot  every 
uniOH  aud  ot  evory  piiriBh  placed  under  the  control  of  a  board  of  guardians 
shall  he  for  all  tne  purpoaes  ot  that  Act  a  corporation  hy  the  name  of 

"the  gviardiana  of  the  poor  of  the union  (or  ot  the  parish  of ).  in 

the  county  of  • — — " ;  and  they  are  thereby  empowered  to  take  and  hold 
buildingH,  landa,  or  bereditamonts,  goods,  effects,  or  other  property,  and 
may  use  a,  common  seal,  and  are  further  empowered  bythataamo  to  bring 
actions  and  to  sue  and  be  sued,  and  to  take  or  resist  all  other  proceedings 
in  relation  to  any  such  property,  or  any  bonds,  contracts,  securities,  or 
instruments  given  to  them  in  virtue  of  their  office ;  and  it  is  enacted  tiat 
in  every  ouch  action  relating  to  any  such  property,  it  shall  be  sufficient  to 

state  the  property  to  be  that  of  the  guardians  of  the union  or  of  the 

parish  ot  ■.     And  by  the  a  &  6  Vict,  c,  57,  b.  16,  it  is  enacted  that 

every  such  board  of  guardiuna  may  in  all  cases  sue  and  be  sued  in 
their  corporate  name.  (See,  furtbor,  as  to  the  constitution  of  boards  of 
guardians,  the  Local  Government  Act,  1894,  Part  II.) 

Notwithstanding  the  general  rule  requiring  the  contracts  of  corpora- 
tions aggregate  to  bo  under  seal  (see  "  Corp<'riition,"  jmst,  p.  G88),  tho 
guardians  of  a  union  are  liable  to  bo  sued  for  the  price  of  goods  vrhich 
have  been  supplied  for  the  necessary  use  of  their  workhouse  under  an 
agreement  not  under  eeal  {Nkholton  v.  JSradfield  I'nion,  L.  R,  1  Q.  B. 
620;  33  L.  J,  Cl.  B.  176).  But  tho  appointment  by  guardians  of  a  clerk 
to  the  master  of  a  workhouse  was  held  not  to  fall  within  the  exceptions  to 
the  rule.     {Auslin  v.  Iluardiatit  of  Bdlnutl  fhtai,  L.  E.  9  C.  V.  91.) 

(/)  By  B.  30  ot  the  Elementary  Education  Act,  1870  (33  &  M  Vict. 
c.  75),  it  is  enacted  that  every  school  board  under  the  Act  "  shall  be  a 
body  corporate  by  the  name  of  the  school  board  of  the  district  to  which 
they  belong,"  and  shall  have  a  perpetual  succession  and  a  common  seal. 
(See  uIho,  as  to  tho  School  Board  tor  I^ndon,  s.  37  (3).) 

A  school  board  may  validly  contract  for  the  payment  of  its  architect  or 
other  officers  by  a  duly  signed  minute,  and  such  contract  need  not  be 
under  eeal.    (See  Scott  v.  Ctijbm  School  Board,  H  Q.  B,  D.  600.) 
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£t/  a  Foreign  Corporation  (g). 

18—.    S.    No. • 

In  the  High  Court  of  JuBtioe, 
Queen's  Benoh  Division. 

"Writ  issued  the of 18 — . 

Between  the  Sod^t^  G-^n^rale  de  Lyons  [or,  the 

Sooi^t^  d'Aodimatation]    •        .        •    Plaintiffs, 

and 
John  Jones Defendant. 

Statement  of  Claim. 

1.  The  plaintiffs  are  a  oompany  [^or,  an  association,  or,  a 
body  of  persons]  duly  constituted  and  incorporated  in  the 
republic  of  France,  and  are  entitled  and  empowered  by  the 
law  of  the  said  republic  [to  make  the  contract  hereinafter  men- 
tioned and]  to  sue  and  be  sued  by  their  name  above-mentioned. 

2.  The  plaintiffs'  claim  is,  &c.,  or.  The  plaintiffs  claim,  &c., 
[state  the  cause  of  action']. 


(g^  A  foreign  corporation  duly  created  according  to  the  laws  of  a 
foreign  state  recognized  by  her  l^jesty,  may  sue  and  be  sued  by  its  cor- 
porate name  in  the  English  courts;  but  the  fact  of  its  incorporation 
according  to  the  law  of  the  foreim  state  must  be  proved,  unless  admitted. 
{National  Bank  of  SL  Charles  v.  Ve  BemaleSy  1  0.  &  P.  669 ;  General  Steam 
Navigation  Co.  v.  GuiUon,  11  M.  &  W.  877 ;  Bank  of  ScoUand  v.  Ker,  8 
Sim.  246.) 

A  colonial  corporation  is  regarded  as  a  foreign  one,  and  a  liability 
which,  by  a  foreign  or  colonial  statute,  is  declared  to  be  a  specialty  debt, 
is  regarded  in  this  country  as  a  debt  by  simple  contract  only.  ( Welland 
Bail.  Co.  T.  Blake,  6  H.  &  N.  410 ;  30  L.  J.  Ex.  161.) 

A  foreign  trading  corporation  may  sue  in  this  country  in  a  name  only 
acquired  by  reputation.  (J)uich  West  India  Co,  y.  Van^  Moses,  1  Stra.  612 ; 
Henriqucz  y.  Dutch  West  India  Co.,  2  Ld.  Bay.  1532.) 

Where  notice  of  a  writ  has  been  served  by  leave  out  of  the  jurisdiction 
{as  to  which,  see  0.  XI.),  the  objection  that  the  cause  of  action  is  not  one 
m  which  such  leaye  could  properly  have  been  given,  cannot  be  pleaded  as 
a  defence,  though  it  would  be  ground  for  an  application  to  set  aside  the 
writ.     {Preston  y.  Lamont,  1  Ex.  D.  361 ;  45  L.  J.  Ex.  797.) 

As  to  actions  by  or  against  foreign  sovereigns  or  states,  see  King  of 
Greece  y.  Wright,  6  Dowl.  12;  United  States  of  America  y.  Wagner,  L.  K. 
2  Ch.  582 ;  36  L.  J.  Gh.  624;  Bepublic  of  Costa  Bica  y.  Erlanger,  1  Ch. 
D.  171 ;  Twyeross  v.  Dreyfus,  5  Ch.  D.  605  ;  46  L.  J.  Ch.  610 ;  Vavasseur 
y.  Krupp,  9  Ch.  D.  351 ;  Strousberg  v.  Bepublic  of  Costa  Bica,  44  L.  T. 
199;  29  W.  R.  125;  The  Newbattle,  10  P.  D.  33;  Bepublic  of  Peru  v. 
Dr^us,  38  Ch.  D.  348 ;  MigheU  y.  Sultan  of  Johore,  (1894)  1  Q.  B.  149 ; 
63  L.  J.  a  B.  593. 

B.L.  o 
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Counsel  (k). 


County  Council.     See  "  Corporation"  ante,  p.  191. 


e  "  Agyeenteiitu"  ante,  p.  98. 


Crops. 

Stfdemeid  of  Claim/or  Crops  sold  {>,). 

The  plaintiff's  claim  is  for  the  price  of  crops  bargained  and 
sold  ty  the  plaintiff  to  the  defendant. 
Particulars : — 

£    s.     d. 

,  18 — .     acres  of  growing  wheat  at 

[deM-ribe  where],  at  £ 

per  acre  ..... 


Amount  due 


(a)  A  baiiiBt«r  cannot  bring  un  action  for  feea  for  profeHsioniil  Beirices, 
or  upon  a  contract  the  coneideration  of  which  is  profesHioiial  Bsrvicea,  or 
on  an  account  stated  in  respect  of  them.  [KenHtdy  v.  liroien,  13  C.  B. 
N.  S.  677  ;  32  L.  J.  C.  P.  137  ;  .Vottyn  t.  Moatvu,  L.  K.  5  Ch.  467 ;  39 
L,  J,  Ch.  780;  SoberUon  v.  Jf.irdmiw/A,  6  L.  E.  Ir.  433;  R.  t.  Doutrt, 
!)  App.  Cft9.  743 ;  53  L.  J.  P.  C.  '8(i ;  Leake  on  Contracts,  3ni  ed, 
p.  37.)  He  may,  however,  sne  on  a  contract  for  remuneration  for  servicas 
which  are  unconnected  with  his  profeaidonal  character.  (See  Addison  on 
Contracts.  9th  edit.  p.  fi(H).)  Thus,  where  a  barrifltor  had  been  employed 
as  returning  officer  in  on  election  of  guardiann  for  a  union,  under  an 
express  contract  for  remuneration,  he  was  held  entitled  to  reco-var.  {Egan 
V.  Keaaington  Union,  3  Q.  B.  93a.)  But  it  seems  that  he  cannot  in 
general  eue  for  any  remuneration  in  respect  of  services  as  an  arbitrator. 
Russell  on  Arbitration,  7th  edit.  p.  492;  see  Crampfoii  v.  HiilUi/,  20 
0,.  B.  D.  48.1  The  incapacity  of  counsel  to  enter  into  binding  contracts 
of  hiring  and  service  concerning  advocacy  in  litigation  is  mutual,  and  tho 
client  cannot  mie  the  counsel  for  non-performance  of  such  a  contract. 
(See yfT  Erie,  C.  J.,  in  iitiinfdy  v.  Brown,  supra  ;  Rohvrtfon  v.  Mncdoiiogh , 
Kuprii.) 

tb)  As  to  the  cases  in  which  Bales  of  growing  crops  are  of  an  interest 
n  land  within  s.  4  of  the  Statute  of  Frauds,  or  of  goods  within  s.  4  of  the 
.LeaieosC 


tjale  of  Goodit  Act,  1893,  cited  potl,  p.  TIO,  e 
pp.  213,  2U. 
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By  an  Outgoing  Tenant  against  the  Landlord  for  Tillages^  8fc.^ 
according  to  the  Custom  of  the  Country  (c). 

The  plaintiff's  claim  is,  as  outgoing  tenant  of  certain  lands 

known  as Farm,  in  the  parish  of  ,  in  the  county  of 

y  which  were  demised  to  him  by  the  defendant  subject  to 

the  custom  of  the  country,  against  the  defendant,  as  landlord, 
for  money  payable  by  the  defendant  to  the  plaintiff  [upon  a 
yaluation  duly  made]  under  the  said  custom  for  the  plaintiff 
having  at  the  expiration  of  his  tenancy  left  and  given  up  for 
and  to  the  defendant  in  accordance  with  the  said  custom  the 
benefit  of  work  done,  and  materials,  seeds,  manures,  crops, 
tillages,  and  other  things  provided,  and  moneys  expended  by  the 
plaintiff  in  cultivating  and  improving  the  said  lands. 

Particulars : — 


By  an  Outgoing  Tenant  against  an  Incoming  Tenant  upon  an 
Agreement  for  Tillages,  8fc.,  according  to  the  Custom  of  the 
Country  (c). 

1.  The  plaintiff's  claim  is,  as  outgoing  tenant  of  certain 

lands  known  as Farm,  in  the  parish  of ,  in  the  county 

of ,  which  were  demised  to  him  by  A.  B.  subject  to  the 

oofltom  of  the  country,  against  the  defendant,  as  incoming 
tenant  of  the  said  lands. 

2.  By  the  said  custom  the  plaintiff  was  entitled  to  be  paid 
by  the  said  A.  B.  at  the  expiration  of  his  tenancy  for  the 
benefit  of  work  done,  and  materials,  seeds,  manures,  crops, 
tillages,  and  other  things  provided,  and  moneys  expended  by 
him  in  cultivating  and  improving  the  said  lands  left  and  given 


(c)  Where  a  tenant  is  entitled  by  the  custom  of  the  country  to  be  paid 
for  the  seeds,  tillages,  &c.  given  up  by  him  at  the  expiration  of  the 
tenancy,  the  landlord  is  the  person  jyrimd  fade  liable  to  pay  them,  and, 
in  the  absence  of  a  contract  between  the  outgoing  ana  tne  incoming 
tenant,  the  latter  is  not  in  any  way  liable  for  such  payment.  {Bradhurti 
v.  Foley,  3  C.  P.  D.  129;  47  L.  J.  C.  P.  331 ;  and  see  Sudcsmith  v. 
WiUon,  4  F.  &  F.  1083 ;  Stafford  v.  Gardner,  L.  R.  7  0.  P.  242,  249.) 
Such  a  contract  between  an  outgoing  and  an  incoming  tenant  may  bo 
either  express  or  impHed  from  circumstances,  but  the  mere  fact  of  an 
incoming  tenant  entering  upon  the  land  and  obtaining  the  benefit  of  the 
tillages,  &c.  is  not  sufficient  ground  for  implying  such  contract.  {lb, ; 
Codd  V.  Broum,  15  L.  T.  536.)  As  to  customs  of  the  country,  see  further, 
"  Landlord  and  Tenant''  post,  pp.  261,  757  ;  **  Custom,*'  post,  p.  875. 

In  cases  where  a  valuation  is  a  condition  precedent,  but  has  been 

S evented  by  the  conduct  of  the  defendant,  it  may  be  necessary  to  claim 
mages  for  breach  of  contract  in  not  appointing  a  valuer,  &c. 

02 
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up  by  liim  to  the  said  A.  B.  or  to  the  ineoming  tenant  accord- 
ing to  11  valuation  made  in  the  customary  mauner. 

3.  By  agreement  between  the  plaintiff,  the  defendant,  and 
the  said  A.  B.,  it  was  agreed  that  the  plaintiff  should  be  paid 
by  the  defendant  in  lieu  of  by  the  said  A.  B.,  and  that  the 
amount  to  be  so  paid  should  be  ascertained  by  a  valuation 
between  the  plaintiff  and  the  defendant  made  in  the  customary 
manner. 

4,  The  plaintiff  accordingly  left  and  gave  up  to  the  defen- 
dant the  benefit  of  the  work  done,  and  the  materials,  seeds, 
manures,  crops,  tillages,  and  other  things  provided,  and  the 
moneys  expended  by  liim  in  cultivating  and  improWng  the  said 
lands,  and  the  amount  to  be  paid  by  the  defendant  for  the  same 
was  ascertained  by  a  valuation  between  the  plaintitf  and  the 
defendant  in  the  customary  manner  to  be  £ ,  but  the  defen- 
dant has  not  paid  the  said  amount. 

Particulars  are  as  follows : — 

Amount  due     ,         .       £, 


The  Like,  a  more  concise  Form. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  amount  of  the  valuation  of  the  tenant 
right  of  — — -  Farm,  made  pursuant  to  an  agreement  between 
the  plaintiff  as  outgoing  and  the  defendant  as  incoming  tenant 
of  the  said  farm. 

Fartioulars : — 


For  Work  and  Labour  erpewhd  in   Cultivation  by  an  Outgoing 

Tenant. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 

to  the  plaintiff  for  the  plaintiff  having,  on  the of  , 

18 — ,  left  and  given  up  for  and  to  the  defendant,  at  liia  request, 
the  benefit  of  work  done,  and  materials,  seeds,  manures,  crops, 
tillages,  and  other  things  provided,  and  moneys  expended  by 
the  plaintiff  in  cultivating  and  improving  certain  lauds  known 
aa Farm,  at ,  in  the  county  of . 

Particulars : — 


Damages — Demurrage.  197 

Dabcaoes  :  see  ante^  p.  60,  and  see  ^^  Liquidated  Damages^* 

post,  p.  278. 


Demurrage  (a). 

jpbr  Forms  of  Claim  for  Demurrage  in  respect  of  Ships,  see 
"  Shippingy^  post,  pp.  343,  346. 


Claim  for  Demurrage  of  Wagons  at  an  agreed  Rate. 

The  plaintiffis'  olaim  is  for  money  payable  by  the  defendants 
to  the  plaintiffs  for  the  demurrage  of  coal  wagons  of  the 
plaintiffs  kept  on  demurrage  by  the  defendants  at  the  agreed 
rate  of  £ per  day  for  each  wagon. 

Particulars : — 


Claim  for  Damages  for  Detention  of  Wagons  beyond  a  reasonable 

time  in  Loading. 

1.  The  plaintiffs  have  suffered  damage  from  breach  by  the 
defendants  of  a  contract  made  between  the  plaintiffs  and  the 
defendants,  that  the  defendants  should  use  reasonable  despatch 


{a\  See  "  Shipping, ^^  post,  pp.  343,  346.  The  word  **  demurrage,"  strictly 
epeaking,  signifiee  tiie  agreed  additional  payment  (generalljr  of  so  much  per 
day)  for  an  allowed  detention  beyond  the  period  arpecified  in  the  contract, 
but  it  is  popularly  used  also  to  si^^iify  compensation  for  undue  detention. 
Money  due  for  an  allowed  detention  at  an  agreed  rate  creates  a  debt,  but 
'vrhere  the  detention  is  not  an  allowed  detention,  the  claim  is  one  for 
damages,  not  of  debt. 

Where  the  contract  is  silent  as  to  the  time  within  which  a  ship,  or 
a  truck,  or  the  like,  is  to  be  unloaded  or  loaded  by  the  hirer,  it  is, 
in  general,  an  implied  term  of  the  contract  that  the  hirer  will  use  reason- 
able despatch  and  diligence.  (See  Ford  v.  Cotesworth,  L.  E.  4  Q.  B.  127 ; 
li.  B.  5  a  B.  644;  39  L.  J.  Q.  B.  188;  Hick  v.  Bodocanachi,  (1891) 
2  Q.  B.  626;  61  L.  J.  Q.  B.  42;  and  see  '' Shipping,"  post,  p.  344.)  A 
notice  given  by  a  carrier  to  his  customer  to  the  effect  tnat  a  charge  will 
be  made  for  trucks  of  the  carrier  delayed  by  the  customer,  or  for  ware- 
bonsing  goods  of  the  customer  which  the  customer  neglects  to  take 
delirery  of  with  reasonable  despatch,  or  the  like,  if  not  objected  to  or 
diseented  from  by  the  customer,  affords  evidence  of  a  contract  between 
the  customer  and  the  carrier  for  payment  of  such  charge.  (See  Ivens  v. 
On<it  Western  Ry,  Co,,  63  J.  P.  148  ;  Mitchell  v.  Lancashire  ami  Yorkshire 
By.  Co.,  L.  B.  iO  Q.  B.  256 ;  44  L.  J.  Q.  B.  107.) 
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in  loading  with  coal  at  the  defendants'  coUiery  wagons  t6  he 
sent  hy  the  plaintiffs  for  that  purpose,  and  unreasonably  de- 
tained the  said  wagons. 

2.  The  defendants  did  not  use  reasonable  despatch  in  bo 
loading  the  wagons  so  sent. 

Particulars : — 


Exchange. 
Statement  of  Claim  upon  a  Contract  of  Exchange. 

1 .  The  plaintiff  has  suffered  damage  from  the  breach  by  the 
defendant  of  his  contract  with  the  plaintiff  to  deliver  a  horse  of 

the  defendant  [called ]  in  exchange  for  a  bay  mare  of  the 

plaintiff  and  £20. 

2.  The  plaintiff  delivered  to  the  defendant  the  said  mare  and 
paid  him  the  £20,  but  the  defendant  has  not  delivered  to  th« 
plaintiff  the  said  horse  [or,  the  plaintiff  was,  and  is,  ready  and 
willing  to  dehver  to  the  defendant  the  said  mare  and  to  pay 
him  tlie  £20,  but  the  defendant  has  not  carried  out,  and  will 
not  carry  out,  the  said  contract  on  his  part]. 


Executors  and  Administrators  {a). 


(a)  Where  parties  sue  or  are  sued  as  execiitors  or  administrators,  t}ie 
fact  that  they  sue  or  are  sued  in  that  capacity  must  be  shown  in  the 
indorsement  on  the  writ  of  summons  (0.  III.  r.  4,  cited  ante,  p.  48 ; 
see  E.  S.  C.  1883,  App.  A.  Part  IIT.  Sect.  VII.)  and  in  the  statement 
of  claim  (see  aide^  p.  49 ;  R.  S.  0.  1883,  App.  0.  Sect.  VI.  No.  4, 
cited  '* Executors,''  post,  p.  426,  and  App.  C.  Sect.  II.  Nos.  1,  4).  The  fuU 
description  of  an  executor  is  **  executor  of  the  last  will  and  testament  of 

,  deceased,"  and  the  full  description  of  an  ordinary  administratoir 

is  '*  administrator  of  the  personal  estate  and  effects  which  were  of 


deceased,  who  died  intestate,  but  in  ordinary  cases  an  executor  may 

be  shortly  described  in  pleading  as  **  executor  of ,  deceased,"  and 

an  administrator  as  "*  administrator  of deceased.*'    (See  B.  S.  C. 

1883,  App.  A.  Part.  III.  Sect.  VII. ;  App.  C.  Sect.  II.  Nos.  1,  4,  and 
Sect.  VI.  No.  7.) 

Either  of  the  above  descriptions  of  an  executor  is  applicable  to  a  sur- 
viving executor,  but  if  ho  sues  upon  causes  of  action  accrued  to  the 
joint  executors  during  their  joint  lives,  he  should  usually  be  described 
as  **  surviving  executor  of,  &c." 

As  to  the  descriptions  of  various  kinds  of  administratoTS,  see  the 
headings,  post. 
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Statement  of  Claim  by  an  Executor  or  Administrator  for  Debts 

accrued  to  the  Deceased  (6). 

The  plamtifE's  dami  is  as  executor  of  [the  last  will  of]  C.  D., 
deceased,  [or^  as  administrator  of  [the  personal  estate  and  effects 


By  O.  XVm.  r.  5,  **  Claims  by  or  against  an  executor  or  administrator, 
as  such,  may  be  joined  with  claims  by  or  against  him  personally ;  pro- 
Tided  the  last-mentioned  claims  are  alleged  to  arise  with  reference  to  the 
estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator."  Claims  inserted  in  contrayention  of  this  rule 
may  be  struek  out.  {WhitworihY,  Ikirbiskire,  9  Times  Eep.  211.)  It 
has  been  held  that  this  rule  does  not  apply  to  counterclaims.  (See 
**  CounierclairM^*^j>o&t,  pp.  572,  573.) 

(6)  AetionB  by  JSxectUora  and  AdmtnistraiorB], — ^An  executor  or  adminis- 
trator may  sue  upon  all  contracts  made  with  the  testator  or  intestate  which 
affect  his  personal  estate  in  respect  of  the  damage  accrued  to  the  personal 
estate  from  the  breach  of  them,  whether  such  breach  occurred  before  or 
after  the  death.  {Ricketta  y.  Weaver,  12  M.  &  W.  718;  BradsJiaw  y. 
Lancashire  By.  Co,,  L.  E.  10  C.  P.  189 ;  44  L.  J.  C.  P.  148  ;  Twycroaa  v. 
Grant,  4  C.  P.  D.  40, 46 ;  48  L.  J.  Q.  B.  1,  3 ;  1  Wms.  Exs.  9th  ed.,  p.  695, 
H  aeq.j  Toller  on  Executors,  7th  ed.,  pp.  160,  436;  1  Wms.  Saund., 
1871  ed.,  240.)  But  for  breaches  of  contract  which  affect  the  person  of 
the  testator  only  and  not  his  transmissible  personal  estate — as  a  breach 
of  promise  to  marry,  where  there  is  no  special  damage  to  the  estate — 
an  executor  or  admmistrator  cannot  sue.  {Ckamherlain  y.  Williamson, 
2  M .  &  S.  408 ;  see  Finlay  y.  Chimey,  20  Q.  B»  D.  494 ;  57  L.  J.  Q.  B. 
247  ;  •*  Marriage,**  post,  p.  282.^  Contracts  with  a  testator  or  intestate 
affecting  his  real  estate,  and  wnich  run  with  the  land,  as  coyenants  for 
title,  coyenants  to  repair,  &c.,  pass  in  general  with  the  estate  to  the  heir 
or  deyisee  if  it  be  freehold,  and  to  the  executor  or  administrator  where  it 
is  a  chattel  interest  in  the  land.  (1  Wms.  Exs.  9th  ed.,  pp.  110  et  seq, ; 
Leake  on  Contracts,  3rd  ed.,  p.  1081.)  In  the  former  case,  although  the 
executor  may  in  general  sue  m  respect  of  breaches  committed  during  the 
testator's  lifetime  which  haye  caused  loss  or  injury  to  the  personal  estate, 
only  the  heir  or  deyisee  can  sue  in  respect  of  breaches  committed  after 
tiiie  testator's  death  (lb, ;  Kingdon  y.  Nottle,  1  M.  &  S.  355 ;  4  Ih,  53 ; 
Jones  V.  King,  4  lb,  418 ;  see  Ricketts  y.  Weaver,  12  M.  &  W.  718 ;  1  Wms. 
Exs.,  9th  ed.,  pp.  IW  et  seq,) ;  and  similarly,  the  heir  or  deyisee  is  the 
proper  person  to  sue  in  cases  where  the  only  substantial  damage  arising 
irom  a  continuing  breach  was  damage  occasioned  to  the  heir  or  deyisee 
after  the  death  (see  lb,).  But  as  regards  real  estate  yested  in  the  deceased 
as  a  sole  trustee  or  mortgagee,  his  executors  or  administrators,  to  whom 
each  real  estate  has  passed  under  the  Conyeyandng  Act  of  1881  (44  &  45 
Vict.  c.  41),  8.  30,  are  the  proper  persons  to  sue  in  respect  of  any  breaches 
of  coyenants  affecting  it.    (See  Carswell  y.  Hyland,  3  Times  Bep.  708.) 

Where  the  cause  of  action  arose  in  the  lifetime  of  the  deceased,  the 
executor  or  administrator  must  sue  in  his  representatiye  character. 
(2  Wms.  Exs.  8th  ed.  p.  1879.)  Where  the  cause  of  action  arose  wholly 
after  the  death,  he  may  sue  eimer  in  his  own  name  personally  (as  being 
the  party  contracted  with),  or  in  his  representatiye  character,  if  the 
money  to  be  reooyered  would  be  assete  of  the  estate.  {lb,  p.  1880 ; 
AwpinaU  r.  Wake,  10  Bing.  51 ;    Mosdey  y.  Benddl,  L.  E.  6  Q.  B.  338 ; 
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of]  C.  D.  deceased,  who  died  intestate]  for  money  payable  by 
the  defendant  to  the  plaintiff  as  executor  [or,  administrator] 
as  aforesaid,  for  [^^lere  state  the  debts  accrued  to  the  deceased^ 
as,  for  instance,  the  price  of  goods  sold  and  delivered  by  the 
said  C.  D.  to  the  defendant,  or,  work  done  and  materials  pro- 
vided by  the  said  C.  D.  for  the  defendant  at  his  rec^uest,  or^ 
money  received  by  the  defendant  for  the  use  of  the  said  0.  D., 
or  as  the  case  may  be\. 

Particulars : — \_8ee   "  Sale  of  Ooods"  post,   pp.   315,   317  ; 
"  Work,^^ post, p.  365 ;  ^^ Money  Received,^* posty-p.  296,  &c.,  &o.]. 


40  L.  J.  a  B.  Ill ;  AhboU  Y.  ParfiU,  L.  E.  6  Q.  B.  346 ;  40  L.  J.  a  B. 
115.)  The  character  in  which  he  sues  in  such  cases  may  sometiines  be 
important,  as  determining  the  rights  of  set-off  or  counterclaim  possessed 
by  the  defendant.  (See  '*  Sd-off/'  post,  p.  822;  "  Counterclaims,**  foU^ 
p.  573.)  As  to  the  cases  in  which  claims  by  an  execator  or  adminis- 
trator, as  such,  may  be  joined  with  claims  by  him  personally,  see 
note  (a),  supra. 

In  actions  by  executors,  all  of  them  should  join  as  plaintiffs  (2  Chitty's 
Practice,  14th  ed.  1113 ;  2  Wms.  Exs.  9th  ed.,  pp.  1776),  except  such  as 
have  renounced  probate  (see  20  &  21  Yict.  c.  77,  s.  79 ;  and  see  21  &  22 
Yict.  c.  95,  8.  16).  So  if  there  are  several  administrators,  they  should  all 
join  in  suing.  (2  Wms.  Exs.,  9th  ed.,  p.  1776.)  If  one  or  more  of 
several  executors  or  administrators  have  died,  the  action  should  be 
brought  by  the  survivor,  and  in  such  case  the  ordinary  form  of  state- 
ment of  claim  by  executors  is  usually  sufficient.  As  to  the  effect  of  the 
nonjoinder  and  misjoinder  of  parties  who  ought  to  have  been  joined, 
see  Ord.  XVI.,  r.  11 ;  **  Misjoinder y  <fcc.,"  anie,  p.  26. 

An  executor  may  commence  an  action  before  probate,  and  it  is  usually 
sufficient  if  he  obtains  probate  in  time  to  prove  his  title  in  case  it  should 
be  disputed.  But  where  the  only  dispute  between  the  parties  is  as  to 
the  title  of  the  executor  and  his  right  to  give  a  valid  receipt  or  dis- 
charge, which  he  cannot  do  until  he  has  obtained  probate,  an  actioti 
brought  before  obtaining  probate  will  be  stayed  till  tne  probate  is  pro- 
duced. (1  Eoll.  Abr.  917  A.  2;  Wankford  v.  Wankford,  1  Salk.  302,  303; 
Tarn  v.  Commercial  Banking  C7o.,  12  Q.  B.  D.  294;  and  see  1  Wms.  Exs. 
9th  ed.,  pp.  252,  255.) 

An  aoministrator  cannot  commence  an  action  until  the  letters  of 
administration  have  issued,  for  without  them  he  has  no  right  of  action. 
(2  Wms.  Exs.  9th  ed.  p.  342.) 

The  title  of  an  executor  to  the  personal  property  and  effects  vests  in 
him  on  the  death ;  the  titie  of  an  administrator  only  vests  in  him  on  the 
grant  of  the  letters  of  administration,  but  it  then,  for  most  purposes, 
relates  back  to  the  death.  (See  1  Wms.  Exs.  9th  ed.  pp.  551  «f  sea. ;  Foster 
V.  BaUs,  12  M.  &  W.  226;  Bodger  v.  Arch,  10  Ex.  333;  Welchman  v. 
Sturgis,  13  Q.  B.  552.) 

As  to  the  light  of  executors  or  administrators  to  sue  and  be  sued  on 
behalf  of,  or  as  representing  the  estate,  without  joining  any  of  the 
beneficiaries,  see  0.  XVI.  r.  S,  cited  ^^  Parties  to  Actions,**  ante,  p.  23. 
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£i/  an  Executor  or  Administratar  far  Debts  accrued  since  the 

Death  of  the  Deceased  (6). 

The  plaintiff's  claim  is  as  executor  of  [the  last  will  of  J  C.  D., 
deceased,  [or,  as  administrator  of  the  personal  estate  and  effects 
of  C.  D.,  deceased,  who  died  intestate]  for  money  payable  by 
the  defendant  to  the  plaintiff  as  executor  [or,  administratorj 
aa  aforesaid,  for  [^/lere  state  the  causes  of  action  accrued  since 
the  deathy  as^for  instance^  the  price  of  goods  sold  and  delivered 
by  the  plaintiff  as  such  executor  [or,  administrator]  to  the 
defendant,  or,  work  done  and  materials  provided  by  the  plaintiff 
as  such  executor  [or,  administrator]  for  the  defendant  at  his 
request,  or,  money  received  by  the  defendant  for  the  use  of  the 
plaintiff  as  such  executor  [or,  administrator],  or,  as  the  case  may 
he\ 

jParticulars : — 


By  an  Executor  or  Administrator  for  Damages  for  Breach  of  a 

Contract  made  with  the  Deceased  (h). 

The  plaintiff,  as  executor  of  [the  last  will  of]  C.  D.,  deceased 
[or,  as  administrator  of  the  personal  estate  and  effects  of  G.  D., 
deceased,  who  died  intestate],  has  suffered  damage  from  [here 
state  the  causes  of  action  as,  for  instance,  the  breach  of  a  contract 
dated,  &c.,  made  between  the  defendant  and  the  said  C.  D.  for 
sale  and  delivery  by  the  defendant  to  the  said  C.  D.  of  100  tons 
of  Scotch  pig  iron  at  £5  per  ton,  to  be  delivered  on  rail  at 
Middlesbrough  on  the  15th  of  March,  18 — ,  which  said  iron 
the  defendant,  during  the  lifetime  of  the  said  G.  D.,  wholly 
refused  to  deliver,  and  did  not  at  any  time  deliver]. 

Particulars: — 


Commencement  of  Statement  of  Claim  by  an  Executor  of  an 

Executor  (c). 

1.  The  plaintiff's  claim  is  as  executor  of  the  last  will  of  E.  F., 
deceased,  who  in  his  lifetime  and  at  the  time  of  his  death  was 


(6)  See  preceding  note. 

(c)  Although  it  seems  that  the  execntor  of  a  sole  or  surviving  executor 
may  still  be  described  as  Hie  executor  of  the  first  testator  (see  1  Wms. 
£x0.  9th  ed.  pp.  204  tt  aeq. ;  ''  ExecuiorSy^  po8t,  p.  700),  it  is  more  correct 
to  state  his  executoreliip  according  to  the  fact  m  some  such  form  as  that 
above  given,  and  it  is  necessary  to  do  so  in  cases  where  the  cause  of 
action  sued  upon  oocroed  to  the  nist  executor  in  his  lifetime. 
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executor  of  the  last  will  of  Q-.  H.,  deceased,  for,  &c.  [or,  The 
plaintiff,  as  executor  of  the  last  will  of  E.  F.,  deceased,  who,  &c., 
as  abovCy  has  suffered  damage  from,  &c.]. 


The  like^  by  an  Administrator  with  the  Will  annexed, 

1.  The  plaintiff's  claim  is  as  administrator  of  the  personal 
estate  and  effects  of  C.  D.,  deceased,  with  the  last  will  and 
testament  of  the  said  0.  D.  annexed,  for,  &c.  [or.  The  plaintiff, 
as  administrator  of  the  personal  estate  of  C.  D.,  deceased,  with^ 
Sfc,  as  above,  has  suffered  damage  by,  &c.]. 


The  like,  by  an  Administrator  de  bmiis  non  with  the  Will  annexed, 

1.  The  plaintiff's  claim  is  as  administrator,  with  the  last  will 
and  testament  of  G.  D.,  deceased,  annexed,  of  the  personal  estate 
and  effects  of  the  said  C.  D.  left  unadministered  by  E.  F.  and 
Q-.  H.,  now  respectively  deceased,  who  were  the  executors  of  the 
last  will  and  testament  of  the  said  C.  D.,  for,  &c.  [or.  The 
plaintiff,  as  administrator,  with,  &c.,  as  above,  has  suffered 
damage  from,  &c.]. 

The  like,  by  an  Administrator  de  bonis  non  after  the  Death  of  the 

first  Administrator, 

1.  The  plaintiff's  claim  is  as  administrator  of  the  personal 
estate  and  effects  of  C.  D.,  deceased,  left  unadministered  by 
E.  P.,  now  deceased,  who  was  the  administrator  of  the  personal 
estate  and  effects  of  the  said  C.  D.,  for,  &c.  [or.  The  plaintiff, 
as  administrator  of,  &c.,  as  above,  has  suffered  damage  from, 
&c.]. 

The  like,  by  an  Administrator  during  the  Minority  of  an  Executor  {d). 

1.  The  plaintiff *s  claim  is  as  administrator  of  the  personal 
estate  and  effects  of  C.  D.,  deceased,  during  the  minority  of 


{(1)  An  administrator,  during  the  minority  of  an  executor,  has,  for  the 
time,  all  the  powers  of  an  ordinary  administrator,  (/n  re  Copey  16  Ch.  D. 
49;  50  L.  J.  Oh.  13.)  See  further,  as  to  such  adininistrators,  1  Wins. 
Exs.  8th  ed.  p.  486 ;  Simpson  on  Infants,  2nd  ed.  pp.  106,  239. 
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!E.  F.,  an  infant  under  the  age  of  twenty-one  yeaxs,  who  is 
executor  of  the  last  will  and  tes&ment  of  the  said  C.  D.,  for,  &o» 
[or,  The  plaintiff,  as  administrator  of,  &c.,  as  above,  has  suffered 
dainage  rrom,  &c.]. 

I7ie  Uke,  by  an  Adminidratar  during  the  Absence  of  the  Executor  {e) . 

1.  The  plaintiff's  daim  is  as  administrator  of  the  personal 
estate  and  effects  of  C.  D.,  deceased,  during  the  absence  of 
E.  F.,  who  is  the  executor  of  the  last  will  and  testament  of  the 
said  C.  D.,  and  who  is  now  beyond  the  seas,  for,  &c.  [or,  The 
plaintiff,  as  administrator  of,  &c.y  ^c,  as  above,  has  suffered 
damage  from,  &c.] 

By  or  against  an  Executrix  or  Administratrix  who  is  a  Married 

Woman  (/). 

[The  pleadings  are  in  the  same  form  as  if  she  were  a  feme  sokJ] 


Against  an  Executor  or  Administrator  for  Debts  accrued  from  tlie 

Deceased  in  his  Lifetime  (g). 

The  plaintiff's  claim  is  against  the  defendant  as  executor  of 
[the  last  will  of]  C.  D.,  deceased  [or,  as  administrator  of  the 


(e)  As  to  admimstrators  durante  ahaentidf  see  1  Wms.  Exs.  Sth  ed, 
p.  509 ;  Slater  v.  May,  2  Ld.  Eaym.  1071 ;  Suwerkrop  v.  Day,  8  A.  &  E. 
624  ;    Webb  v.  Kirkby,  7  De  Gex,  M.  &  G.  25  L.  J.  Ch.  872 ;  26  Ih.  145. 

(/■)  An  action  may  be  brought  by  or  against  a  married  woman  ae 
executrix  or  administratrix  witnout  joining  her  husband  as  a  party  to 
the  action,  for  by  s.  18  of  the  Married  Women^s  Property  Act,  1882 
(45  &  46  Yict.  c.  75),  it  is  enacted  that  **  A  married  woman  who  is  an 
executrix  or  administratrix  alone  or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased  person,  or  a  trustee  alone  or  jointlj' 
Bs  aforesaid  of  property  subject  to  any  trust,  may  sue  or  be  sued,  .... 
in  that  character,  without  her  husband,  as  if  she  were  a  feme  $ole,^*  See 
further  ''Husband  and  Wife,'' post,  p.  229. 

[g\  Actions  against  Executors  and  Administrators,'] — An  executor  Of 
admuustrator  is,  in  general,  liable  upon  all  contracts  made  by  the  deceasea 
for  breaches  before  or  after  death,  to  the  extent  of  the  assets  which  have 
come  to  his  hands  to  be  administered.    (2  Wms.  Exs.  9th  ed.  p.  1594.) 

ThiB  rule  is  applicable  to  cases  of  breaches  of  duty  arising  out  of  any 
ezpresB  or  imphed  contract  with  the  testator  or  any  obligation  in  the 
nature  of  suc£  contract.  (1  Wms.  Saund.  1871  ed.  p.  240;  Morgan  v. 
Bavty,  6  H.  &  N.  265 ;  Batthyany  v.  Walford,  36  Ch.  D.  269 ;  56  L.  J. 
Ch,  881 ;  Finlay  v.  Chirney^  20  Q.  B.  D.  at  p.  504 ;  Concha  v.  Murrietta, 
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personal  estate  and  ejEEects  of  C.  D.,  deceased],  for  money  pay- 
able by  the  defendant  as  such  executor  [oTj  administrator]  to  the 

40  Ch.  D.  543;  60  L.  T.  798.),  But  an  action  for  br^h  of  promise  of 
marriage  is  considered  to  be  in  the  nature  of  an  action  for  a  personal 
wrong,  and  an  executor  or  administrator  is  not  liable  for  such  breach  by 
the  £oea8ed,  imless  in  respect  of  special  damage  affecting  property. 
{Finlay  v.  Chirney,  20  Q.  B.  I).  494 ;  57  L.  J.  Q.  B.  247 ;  "  Marriage,'* 
post,  p.  282.) 

Contracts  of  agency,  or  for  personal  acts  or  services,  are  in  general 
reyoked  by  death,  ana  the  executor  or  administrator  cannot  be  sued  upon 
them  except  for  breaches  which  occurred  in  the  lifetime  of  the  testator  or 
intestate.  [Farrow  v.  Wilson,  L.  R.  4  0.  P.  744 ;  Stubbs  v.  Holywell  By. 
Co.,  L.  R.  2  Ex.  311,  313;  Werner  v.  Humphreys,  2  M.  &  G.  853; 
Campanari  v.  Woodbum,  15  0.  B.  400;  Siboni  v.  Kirkman,  1  M.  &  W. 
418,  423 ;  Tasker  v.  Shepherd,  6  H.  &  N.  575 ;  30  L.  J.  Ex.  207  ;  2  Wms. 
Exs.  9th  ed.  pp.  697,  1596;  and  see  **  Apprentice,"  ante,  p.  100.) 

An  executor  cannot  be  liable,  as  executor,  for  ^oods  sold  to  him,  or 
work  done  at  his  request,  or  for  money  received  by  him  for  the  use  of  the 
plaintiff,  or  for  money  lent  to  him ;  and  claims  against  him  as  executor  on 
these  causes  of  action  may  be  construed  as  claims  against  him  personally. 
{Ashby  V.  Ashby,  7  B.  &  0.  444 ;  Comer  v.  Shew,  3  M.  &  W.  350 ;  Farhall 
V.  Farhall,  L.  R.  7  Ch.  123;  41  L.  J.  Ch.  146;  Dowse  y.  Gorton,  (1891) 
A.  C.  190 ;  60  L.  J.  Ch.  745.)  As  to  the  personal  liabilitv  of  an  executor 
who  carries  on  the  business  of  the  deceased  after  the  death,  see  Wigktman 
V.  Townroe,  1  M.  &  S.  412  ;  In  re  Morgan,  18  Ch.  D.  93 ;  50  L.  J.  dk.  654 ; 
Evans  v.  Evans,  34  Ch.  D.  597 ;  Dowse  v.  Oorton,  supra;  and  **  Partners" 
post,  p.  307. 

An  executor  is  not  liable,  as  such,  in  an  action  for  interest  on  a  debt 
due  from  him  as  executor,  and  forborne  at  his  request,  though  he  would 
be  liable  for  interest  due  on  a  contract  with  the  testator.  {Bignell  v. 
Harpur,  4  Ex.  773.)  An  executor  may  be  liable  in  his  representative 
capacity  on  accounts  stated,  and  also  for  money  paid  for  him  as  executor 
at  his  request.  {Ashbyy.  Ashby,  7  B.  &  C.  444;  see  also  Farhall  v. 
Farhall,  supra;  and  2  Wms.  Exs.  9th  ed.  pp.  1662  etseq.) 

As  to  the  liability  of  an  executor  for  his  testator's  funeral,  see 
"  Funeral  Expenses,"  post,  p.  212. 

By  the  Statute  of  Frauds  (29  Car.  11.  c.  3),  s.  4,  it  is  enacted  {inter  alia) 
that  **  no  action  shall  be  brought  whereby  to  charge  any  executor  or  ad- 
ministrator, upon  any  special  promise  to  answer  damages  out  of  his  own 
estate,"  '*  imless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charoped  therewith,  or  some  other  person  hereunto  by  him 
lawfully  authorized.  Such  promise  by  an  executor  or  administrator  to 
answer  personally  is  not  binding  unless  supported  by  a  new  and  sufficient 
consideration.     (2  Wms.  Exs.  9th  ed.  p.  1666.) 

An  executor,  although  he  may  be  com]>ell6d  by  proceedings  in  the 
Chance^  Division  of  the  High  Court,  to  perform  his  duties  to  the  legatees 
(see  2  Wms.  Exs.  9th  ed.  p.  1876 ;  Judicature  Act,  1873,  s.  34),  cannot 
properly  be  sued  for  a  legacy  in  the  Queen's  Bench  Division,  except  in 
cases  wnere  the  legatee  could  have  brought  an  action  at  law  against  him 
previously  to  the  Judicature  Acts. 

In  general  no  action  at  law  could  be  brou|;ht  for  a  legacy,  whether 
generu  or  specific.    (See  Deeks  v.  Strutt,  5  T.  R.  690;  2  Wms.  Exs. 
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plflintiff  for  \_here  state  the  came  of  action  accrued  against  the 
deceasedy  aSy  for  instance^  the  price  of  goods  sold  and  delivered 

9tih  ed.  p.  1828.)  But  after  assent  by  an  executor  to  a  specific  legacy,  he 
was  held  to  be  liable  to  an  action  at  law  by  the  legatee,  because  the  pro- 
perty vests  in  the  legatee  upon  the  assent.  ( Williama  y.  Lee,  3  Atk.  223 ; 
Doe  Y.  Quyy  3  East,  120;  2  Wms.  Exs.  9th  ed.  p.  1829 ;  and  as  to  cases 
where  the  assent  may  be  retracted,  see  /&.  p.  1232.) 

So  in  the  case  of  a  pecuniary  legacy,  after  the  executor  had  admitted  to 
the  legatee  tiiat  he  had  received  &e  money,  and  held  it  to  the  use  of  the 
l^atee  in  such  a  manner  as  to  constitute  a  debt,  the  latter  might  recover 
it  in  an  action  at  law  upon  an  account  stated.  (See  Topham  v.  Morecrafty 
8  E.  &  B.  972 ;  2  Wms.  Exs.  9th  ed.  p.  1830.) 

So  also  a  residuary  legatee,  or  a  person  to  whom  he  has  assigned  his 
rights  under  s.  25  (6)  of  the  Judicature  Act,  1873,  may  sue  the  executor 
on  an  account  stated,  where  the  executor  has  rendered  an  account  showing 
the  balance  due.     {Harding  v.  Harding,  17  Q.  B.  D.  442 ;  55  L.  J.  Q.  B. 
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When  an  executor  has  distributed  the  assets  and  paid  over  the  residue 
of  an  estate,  an  unpaid  (^editor  of  the  testator  is  entitled  to  follow  the 
residue  to  the  extent  of  his  debt,  and  residuary  legatees  who  have  received 
their  legacies,  may  be  compelled  to  refund  so  much  of  the  amounts  paid 
to  them  as  may  be  requisite  to  satisfy  his  claim.  {Fordham  v.  Wallis, 
10  Hare,  217 ;  Hunter  v.  Young,  4  Ex.  D.  256;  48  L.  J.  Ex.  689,  where 
see  a  form  of  statement  of  claim  under  the  re})ealed  Bules  of  1875.) 

The  creditor's  right  of  following  the  assets  in  such  cases  is  not  affected 
bj  the  statutory  protection  afforded  to  an  executor  or  administrator  who 
has  distributed  the  estate  after  giving  the  notices  therein  specified.  (See 
22  &  23  Vict.  c.  35,  s.  29,  cited  **  Executors"  post,  p.  703.) 

In  actions  against  executors,  all  of  them  who  have  proved  or  ad- 
ministered should  be  joined  as  defendants  (2  Chitty's  Practice,  14th  ed. 
119 ;  2  Wms.  Exs.  9th  ed.  p.  1831) ;  but  an  executor  who  has  renounced 
probate  should  not  be  joined  (20  &  21  Yict.  c.  77,  s.  79). 

A  person  cannot  be  sued  as  executor  until  he  has  either  proved  the 
will  or  intermeddled  with  the  estate.  {Douglas  v.  Forrest,  4  Bing.  686 ; 
Mohamidu  Hadgiar  v.  Pitchey,  (1894)  A.  0.  437 ;  63  L.  J.  P.  C.  90.) 

If  one  of  several  executors  has  died,  the  action  should  be  against  the 
survivors  or  survivor.  (2  Chitty's  Practice,  14th  ed.  1119 ;  2  Wms.  Exs. 
9th  ed.  p.  1831.) 

Actions  against  an  Executor  de  son  toriJ] — An  executor  de  son  tort  is  a  person 
who,  without  having  been  appointed  executor,  or  without  having  taken 
out  letters  of  administration,  mtermeddles  with  the  goods  of  the  deceased, 
or  does  any  other  act  characteristic  of  the  office  of  executor  or  adminis- 
trator. (1  Wms.  Exs.  9th  ed.  p.  208 ;  where  see  also  what  acts  constitute 
an  executor  de  son  tort.) 

Where  a  person  has  acted  in  such  manner  as  to  have  become  an 
rxecuior  de  son  tort,  he  has  all  the  liabilities,  though  none  of  the  privileges 
that  belong  to  an  executor.  {Carmichad  v.  Carmichael,  1  PhiU.  0.  C. 
103,  per  Lord  Oottenham;  Rayner  v.  Koehler,  L.  E.  14  Eq.  262;  Coote  v. 
Whittington,  L.  E.  16  Eq.  534  ;  Amhler  v.  Lindsay,  3  Oh.  D.  198 ;  Williams 
v.  Heale»,  L.  E.  9  C.  P.  177 ;  1  Wms.  Exs.  9th  ed.  p.  216.)  It  is  not 
necessary  to  describe  him  as  eaaecutor  de  son  tort  in  the  statement  of  claim, 
as  he  may  be  sued  and  described  as  in  the  case  of  an  ordinary  executor. 
(1  Wms.  Exs.  9th  ed.  pp.  216,  217  ;   and  see  '*  Executors,"  post,  p.  696.) 
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by  the  plaintifi  to  the  said  0.  D.,  or^  work  done  and  materials 
provided  by  the  plaintiff  for  the  said  C.  D.  at  his  requejat,  or, 
money  received  by  the  said  0.  D.  for  the  use  of  the  plaintiff,  or, 
as  the  case  may  be\. 
.   Particnlars : — 


The  likCy  on  a  Bond  or  Covenant  of  the  Testator. 

The  plaintiff's  claim  is  against  the  defendant  as  executor  of 
[the  last  will  of]  0.  D.,  deceased  [or^  as  administrator  of  [the 
personal  estate  of]  C.  D.,  deceased],  for  principal  and  interest 

due  on  the  bond  of  the  said  C.  D.,  dated  the of , 

18 —  [or^  due  under  the  covenant  of  the  said  C.  D.  contained  in 

a  deed  dated  the of ,  18 — ]. 

Particulars : — 

Principal  due         -        -^        -    £ 

Interest  [from  the of , 

,  at per  cent,  per 

annum]      -        -        -        - 

Amount  due  £ 


Against  an  Executor  or  Administrator  for  Debts  incutred  by  him 

in  that  Character  after  the  Death  (g). 

1.  The  plaintiff's  claim  is  against  the  defendant  as  executor 
of  [the  last  will  of]  C.  D.,  deceased  [or,  as  administrator  of 
[the  personal  estate  and  effects  of]  0.  D.,  deceased],  for  money 
payable  by  the  defendant  as  such  executor  [or^  administratorj 
to  the  plaintiff  for  money  paid  by  the  plaintiff  for  the  defen- 
dant as  such  executor  [^or,  administratorj  at  his  request. 

Particulars : — [^See  " Money  Paid" posty  p.  291]. 

2.  [i/*  an  account  stated  with  the  executor  or  administrator  as 
such  is  a/so  relied  upon  as  a  substantive  ground  of  action^  and  not 
merely  by  way  of  evidence  or  admission  of  other  alleged  causes  of 
action^  add,  The  plaintiff  also  claims  against  the  defendant  as 
executor  [^or,  administrator]  as  aforesaid  for  money  found  to  be 
due  from  the  defendant  as  such  executor  [or^  administrator]  to 


An  executor  de  son  tort  may  be  sued  either  separately  or  jointiy  with  the 
rightful  executor.     (Com,   Dig.   **  Abatement,"  F.   10;   2  Wms.  Exb. 
&th  ed.  p.  217.) 
(g)  See  preceding  note. 
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the  plaiatLff  upon  aoconnts  stated  [or,  upon  an  account  stated] 
between  the  defendant  as  such  executor  [or,  administrator]  cuid 
the  plaintiff,  as  mentioned  in  the  following  particulars. 
Particulars : — [^See  "  Accounts  Stated^^  antCj  p.  85]. 


The  Uke^for  Damages  on  Causes  of  Action  accrtted  against  tfie 

Deceased  in  his  Lifetime  {g), 

1.  The  plaintiff  claims  against  the  defendant  as  executor  of 
[the  last  will  of]  C.  D.,  deceased  [or,  as  administrator  of  the 
personal  estate  and  effects  of  C.  D.,  deceased],  for  damage 
sixSered  by  the  plaintifi  from  [^here  state  the  cause  of  action 
accrued  agaitist  the  deceased^  aSy  for  instance"]  the  breach  by  the 
said  C.  D.  of  a  contract  dated,  &c.  made  between  the  said  G.  D. 
and  the  plaintiff  for  sale  and  deUvery  by  the  said  C.  D.  to  the 

plaintiff  of tons  of iron  at per  ton  to  be  de- 

liyered  on  rail  at on  the  15th  of  March,  18 — ,  and  the 

said  C.  D.   in  his  lifetime  broke  the  said  contract*  by  not 

deliyering  cmy  {pr^ tons,  as  the  case  may  be)  of  the  said 

iron]. 

Particulars  of  damage : — [^See  "  Sale  of  Ooodsy^  posty  pp.  318, 
et  seq,]. 

The  plaintiff  claims  £ . 


Against  an  Executor  or  Administrator  foi*  Damages  for  the  Breach 
of  a  Contract  made  by  the  Deceased  which  was  broken  after  his 
Death  (g). 

1.  The  plaintiff  claims  against  the  defendant  as  executor  of 
[the  last  will  of]  C.  D.,  deceased  [or^  as  administrator  of  the 
personal  estate  and  effects  of  C.  D.,  deceased,  who  died  intestate], 
for  damage  suffered  by  the  plaintiff  from  the  breach  of  an 
agreement  [oTy  of  a  covenant  by  the  said  C.  D.,  contained  in  an 

indenture],  dated  the of ,  18 — ,  and  made  between 

the  said  0.  D.  during  his  lifetime  and  the  plaintiff,  whereby  it 
was  agreed  [of%  covenanted  by  the  said  C.  D.]  that,  &c.  [hei^e 
state  the  agreetnent  or  covenant  so  far  as  materialy  and  if  the  claim 
is  for  breach  of  an  agreement  not  stated  to  be  under  seal,  shomng 
the  consideration  for  it], 

2.  [Here  state  the  breach  according  to  the  faciSy  shmdng  by  the 

{g)  See  precedipg  note. 
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dates  or  otherwise  that  it  occurred  after  the  deaths  and  giving 
particulars^  ichere  'necessary']. 


Against  an  Executcr  of  an  Executor^  or  against  an  Administrator 
with  the  Will  annnexedy  or  an  Administrator  de  bonis  non^ 
8fc. :  see  the  above  Forms  of  Commencements  of  Statements  of 
Claim  by  them  respectively^  which  may  readily  be  adapted^ 
mutatis  mutandis^  to  Statements  of  Claim  against  them. 


By  an  Executor  or  Administrator  continuing  an  Action  brought  by 
a  sole  Plainiiffy  who  has  Died  after  Writ  issued  and  before 
Delivery  of  Statement  of  Claim  (h). 

Between  E.  F.,  Plaintiff, 
and 
C.  D.,  Defendant. 
The  writ  of  summons  in  this  action  was  issued  by  A.  B.,  who 

afterwards  died  [on  the of ,  18 — ],  and  thereupon 

by  an  order  made  by  Master [  and  dated  the of , 

18 — ],  it  was  ordered  that  the  proceedings  in  this  action  should 
be  continued  between  the  above-named  E.  F.,  executor  of  [the 
last  will  of]  the  said  A.  B.,  deceased  [ar,  administrator  of  the 
personal  estate  and  effects  of  the  said  A.  B.,  deceased],  and  the 
defendant,  and  thereupon  the  said  E.  F.,  as  executor  [or, 
administrator]  as  aforesaid,  claims  against  the  defendant,  as 
follows : — 

Statement  of  Claim. 

[^See  the  preceding  Fonns,'] 

{h'^  On  the  death  of  a  plaintiff  or  a  defendant,  where  the  cause  of  action 
survives,  or  continues  to  or  against  his  executors  or  administrators,  an 
order  may  be  obtained  ex  jKirie  at  chambers  that  the  proceedings  in  the 
action  shall  be  continued  by  or  against  them.  (Ord.  XYII.  rr.  1 — 4 ; 
**  Change  of  Parites^^*  ante,  p.  30;  see  Ashley  v.  Taylor^  10  Ch.  D.  768; 
48  L.  J.  Ch.  406;  Andreui  v.  Aitkeii,  21  Ch.  D.  175 ;  51  L.  J.  CL.  784 ; 
Oakey  v.  Dalton,  36  Ch.  D.  700 ;  56  L.  J.  Ch.  823 ;  Hatchard  v.  Mege,  18 
Q.  B.  D.  771 ;  56  L.  J.  Q.  B.  397;  Jones  v.  Simes,  43  Ch.  D.  607 ;  59  L.  J. 
Ch.  351.)  But  where  it  is  clear  that  the  cause  of  action  does  not  survive 
or  continue  to  or  against  the  executors  or  administrators,  such  order  will 
not  be  made.  (See  Kirk  v.  Todd,  21  Ch.  D.  484 ;  62  L.  J.  Ch.  224 ; 
Bowker  v.  EvanSy  15  Q.  B.  D.  565 ;  54  L.  J.  Q.  B.  421 ;  Hatchard  v.  Meye^ 
supra  ;  Chapman  v.  Day^  49  L.  T.  436.) 

As  to  when  rights  of  action  survive  to  or  against  executors  or  adminis- 
trators, see  the  cases  above  cited,  and  see  further,  notes  (6)  and  (^) 
supra,  and  **  Executor s^^^  post,  p.  424. 
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Statement  of  Claim  tchere  an  Action  brought  against  a  sole  Defen* 
dant  who  died  after  Writ  isstiedj  and  before  Delivery  of 
Statement  of  Claim^  is  continued  against  his  Executor  or 
Administrator  (h). 

Between  A.  B.,  Flamtiff, 
and 
E.  F.,  Defendant. 

The  writ  of  sununons  herein  was  issued  against  C.  D.,  who 

afterwards  died  on  the of ,  18 — ,  and  thereupon,  by 

an  order  made  by  Master [and  dated  the of , 

18 — ],  it  was  ordered  that  the  prooeedinffs  in  this  action  should 
be  continued  between  the  plaintiff  and  tiae  above-named  E.  F., 
executor  of  [the  last  will  of]  the  said  0.  D.,  deceased  [or, 
administrator  of  [the  personal  estate  and  effects  of]  the  said 
C  D.,  deceased,  and  thereupon  the  plaintiff  claims  against  the 
defendant  as  such  executor  [or,  administrator]  as  aforesaid,  as 
follows : — 

Statement  of  Gaim. 

\_See  the  preceding  Forms,"] 


For  a  Form  of  Statement  of  Claim  by  Executors  against  an  Agent 
of  the  Testator  for  not  accounting,  see  R,  S.  C,  1883,  App.  C. 
Sect.  II.,  No.  4. 

Ibr  other  Forms  of  Statements  of  Claim  by  and  against  Executors 
or  Administrators,  see  ^^  Bills  of  Exchange,^^  ante,  p.  146; 
"  iMurance,"  post,  p.  243 ;  "  Landlord  and  Tenant,*^  post, 
pp,  267,  270. 


Factor  (a). 
See  "  Agent,*^  ante,  p.  87,  and  "  Broker,^'  ante,  p.  165. 

(h)  See  preceding  note. 

(a)  A  &Gtor  is  a  person  to  wHom  goods  are  consigned  for  sale  usually 
by  a  merchant  residing  abroad  or  at  a  distance  from  the  place  of  sale ; 
and  he  generally  seUs  in  his  own  name,  without  disclosing  that  of  his 
prindpal;  the  latter,  therefore,  with  full  knowledge  of  these  circum- 
stances, trosts  him  with  tiie  actual  possession  of  the  goods,  and  gives  him 
authority  to  sell  in  his  own  name.  {Per  Abbott,  C.  J.,  in  Baring  v. 
Carrie,  2  B.  ft  Aid.  143 ;  Leake  on  Ck>utraots,  3rd  ed.,  pp.  433  eiseq.;  see 

B.L.  P 
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Fixtures  (a). 

Statement  of  Claim  for. the  Price  of  Matures. 

1.  The  plaintiff's  olaim  is  for  the  price  of  fixtures  sold  and 
given  up  by  the  plaintiff  to  the  defendant  upon  the  terms  [con- 
tained in  certain  letters  bearing  date,  &c.,  or,  as  the  case  may  be"] 
that  the  defendant  should,  upon  the  giving  up  of  the  said  fixtures, 
pay  the  plaintiff  for  the  same  the  BMia  of  £ . 

2.  The  said  fixtures  were  in  a  house,  No.  — , Street, 

,  and  were  given  up  by  the  plaintiff  to  the  defendant  on 


the of ,  18—. 

3.  The  defendant  has  not  paid  the  plaintiff  the  said  £ or 

any  part  thereof. 

Particulars  of  the  fixtures  are  as  follows : — 


Forbearance  {b). 


also  Stevens  v.  Biller^  25  Oh.  D.  31 ;  53  L.  J.  0. 249 ;  Montagu  y.  FortDOod, 
(1893j2a  B.  atp.  355.) 

.  Aiactor  has  in  general  a  lien  upon  the  goods  entrusted  to  him  for  sale 
for  advances  made  to  his  principal,  and  for  the  general  balance  of  account 
arising  out  of  his  employment  as  factor  {Houghton  v.  Matthews^  3  B.  &  P. 
485;  see  *^Lien"  post,  p.  911);  and  he  does  not  lose  his  character  of 
factor,  or  the  right  of  lien  attached  to  it,  by  reason  of  his  acting  under 
special  instructions  to  sell  at  a  particular  price  and  in  the  principal's 
name  {Stevens  v.  Biller,  supra), 

.  As  to  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  see  *•  JDt<n,"  poH^ 
p.  913 ;  and  Leake  on  Contracts,  3rd  ed.,  pp.  435  et  seq, 

(a)  The  sale  and  giving  up  possession  of  nxtures  b^  a  tenant  who  has  a 
right  to  remove  them  to  his  i£uidlord  or  to  an  incoming  tenant,  is  not  a 
Bsle  of  an  interest  in  land  within  the  Statute  of  Frauds.  (Hallen  y« 
liunder,  1  0.  M.  &  R.  266 ;  Lee  v.  Gaskell,  1  Q.  B.  D.  700;  45  t.  J.  Q.  B. 
540.)  See  as  to  the  removal  of  tenants*  fixtures,  **  Reversion,*^  post, 
p.  960. 

{b)  Forbearance  to  commence  or  prosecute  an  action  for  a  bond  fide 
clcum  is  a  sufficient  consideration  for  a  promise,  and  it  is  sufficient  for 
this  purpose  if  the  action  forborne  is  an  action  to  try  a  question  whidi  is, 
or  which  is  fairly  and  honestiy  believed  by  the  party  seeldng  to  enforce 
the  promise  to  be,  a  doubtful  question.  (Longridge  v.  Dorville,  5  B.  & 
Aid.  117 ;  Cook  v.  Wright,  1  B.  &  S.  559 ;  30  L.  J.  a  B.  321 ;  Callisher 
v.  Bischoffsheim,  L.  E.  5  a  B.  451 ;  39  L.  J.  Q.  B.  181 ;  WUby  v.  Elgee, 
L.  R.  10  C.  P.  497  ;  44  L.  J.  C.  P.  254 ;  Miles  v.  New  Zealand  Co.,  32 
Oh.  D.  266 ;  55  L.  J.  Ch.  801.)  Forbearance  at  request  affords  a  suffi- 
cient consideration  for  a  promise,  even  though  the  creditor  does  not  bind 
himself  to  forbear.    {Crears  v.  Hunter,  19  Q.  B.  D.  341 ;  56  L.  J.  Q.  B. 
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Statement  of  Claim  on  a  Promise  made  in  Consideration  of 
Forbearance  to  prosecute  an  Action, 

1.  The  plaintifi  has  suffered  damage  from  the  breach  bj  the 
defendant  of  an  a^eement  [made  by  letters  dated,  &o.,  or^  as 
the  case  may  be"]  whereby  the  defendant,  in  consideration  that 
the  plaintifE  would  forbear  from  further  prosecuting  an  action 
which  he  had  brought  in  the  High  Court  of  Justice  (Queen's 
Bench  Division)  against  the  defendant  to  recover  damages  for 
breach  of  contract  in  not  delivering  certain  yam  [or,  as  the  case 
may  6«],  promised  the  plaintiff  that  he  the  deiendant  would 

within  a  month  deliver  to  the  plaintiff of  yam  at  £ 

per [or,  as  the  case  may  be\, 

2.  The  plaintiff  accordingly  did  forbear  to  further  prosecute  the 

said  action,  but  the  defendant  did  not  within  the  said months 

or  at  all  deliver  the  said of  yam  or  any  part  thereof  to  the 

plaintiff,  whereby  the  plaintiff  lost  the  value  thereof,  viz.,  £ •. 


518.)  Bat  forbearing  an  action  in  a  case  where  the  plaintiff  had  no  cause 
of  action  and  knew  that  he  had  no  cause  of  action,  will  not  support  a 
profmise.  {WaddY.  Sim&ony  2  C.  £.  548 ;  CaUisher  v.  Bischoffsheim,  supra; 
£x  p.  Banner,  17  Ch.  D.  480 ;  32  L.  J.  Gh.  266,  as  explained  in  MUea  v. 
New  Zealand  Co.,  supra.) 

Forbearing  to  eae  for  an  alleged  balance  of  unsettled  accounts  as  to 
which  there  is  a  bond  fide  dispute  between  the  plaintiff  and  the  defendant 
is  a  good  oonsideTation  for  a  promise  (Llewellyn  v.  Llewellyn,  3  D.  &  L.  318); 
but  where  there  is  no  foundation  for  the  dispute,  and  it  is  not  a  bond  fide 
dispute  on  ^e  part  of  the  plaintiff,  the  plaintiff  cannot  enforce  a  promise, 
the  consideration  of  which  is  his  forbearing  to  take  legal  proceedings 
to  enforce  his  unfounded  claim  (Edwards  v.  Baugh,  11  M.  &  W.  641 ; 
Lloyd  V.  Lee,  1  Str.  94 ;  and  see  Cook  v.  Wright,  and  cases  cited,  supra). 
So,  generally,  any  giving  up  or  forbearing  by  agreement  to  enforce  a 
legal  right  may  afford  a  valid  consideration  for  a  promise.  {Lamb  v. 
Brewster,  4  Q.  B.  D.  220 ;  48  L.  J.  Q.  B.  277.) 

It  woiQd  seem  that,  where  an  action  is  compromised,  an  order  to  enforce 
the  terms  of  the  compromise  can  be  made  in  the  original  action  itself, 
and  that  the  institution  of  a  separate  action  is  not  necessary  to  enforce 
a  compromise  bond  fide  made  in  an  action,  at  any  rate,  where  such  com- 
promise involves  only  the  questions  in  the  action.  {Eden  v.  Naish,  7  Ch.  D. 
781 ;  47  L.  J.  Ch.  325 ;  Scully  v.  Lord  Dundonald,  8  Oh.  D.  658 ;  Baker  v. 
Blaker,  55  L.  T.  723 ;  Jud.  Act.  1873,  s.  24  (7).)    But  to  set  aside  a  com- 

f promise  made  in  an  action  it  is  necessary  to  institute  a  fresh  action. 
QHbertY.  Endean,  9  Ch.  D.  259;  AinnvoHhy.  Wilding,  (1896)  1  Oh.  673; 
65  L.  J.  Oh.  432.) 
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Funeral  Expenses  (a). 
Statement  of  Claim  by  an  Undertaker  for  Funeral  Expenses. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  goods  sold  and  delivered  and  goods  let  to 
hire  to  the  defendant,  and  work  done  and  materials  provided 
and  moneys  paid  by  the  plaintiff  for  the  defendant  at  his  request 
in  and  about  the  funeral  of  Gh.  H.,  deceased. 

Particulars: — 


Guarantees  (6). 


(a)  An  executor,  haying  assets,  is  liable  personally,  de  honU  proprtis, 
upon  an  implied  contract,  to  pay  for  the  funeral  expenses  of  his  testator ; 
and  he  may  be  sued  by  the  undertaker  without  any  express  order  given 
by  him,  unless  the  undertaker  has  given  exclusive  credit  to  a  third  jMirty. 
(See  tiie  cases  below  cited.)  But  uie  executor  is  only  liable  upon  tms 
implied  contract  for  the  expenses  of  a  funeral  suitable  to  the  degree  of  the 
testator.  {Brice  v.  Wilson^  8  A.  &  E.  349;  Lucy  v.  Waldrond,  3  Bing. 
N.  C.  841.)  In  order  to  charge  the  executor  with  any  greater  expense  it 
must  be  shown  that  he  sanctioned,  or  ordered  it.  {lb, ;  and  see  Wii Hants 
V.  WiUiama,  20  Ch.  D.  659 ;  61  L.  J.  Ch.  385.)  As  to  the  legality  of 
cremation  under  proper  circumstances,  see  the  last  dted  case,  and  A,  v. 
PHce,  12  Q.  B.  D.  247;  16  Cox,  C.  C.  389;  In  re  Dixon,  (1892)  P.  386. 
The  executor  may  defeat  an  action  founded  only  on  the  implied  contract, 
by  showing  that  he  has  no  assets.  {Tugwell  v.  Heyman^  3  Camp.  298 ; 
Rogers  v.  Price,  3  Y.  &  J.  28 ;  Comer  v.  Shew,  3  M.  &  "W.  350,  356 ;  and 
see  Oreen  v.  Salmon,  8  A.  &  E.  348.)  As  to  defences  in  actions  against 
executors  or  administrators,  see  furtner,  **  Executors,"  poet,  p.  696. 

A  husband  is  liable  for  the  expenses  of  his  wife*8  fimeral,  and  where  a 
person  in  his  absence  necessarily  employs  an  undertaker,  and  pays  the 
expenses  of  the  funeral  of  the  wife,  such  person  may  recover  the  amount 
as  money  paid  for  and  on  behalf  of  the  husband,  under  an  agency,  or 
authority  to  act  in  the  matter  on  the  husband's  behalf,  impli^  by  the 
law.  {Jenkins  v.  Tucker,  1  H.  Bl.  90 ;  Ambrose  v.  Kerrison,  10  C.  B.  776 ; 
Bradshaw  v.  Beard,  12  0.  B.  N.  S.  344 ;  31  L.  J.  C.  P.  273 ;  see  /n  re 
M^Myn,  33  Ch.  D.  575.)  An  infant  widow  may  render  herself  liable  for 
the  funeral  of  her  husband,  as  for  necessaries.  {Chappie  v.  Cooptr,  13  M. 
&  W.  252.) 

{h\  The  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  provides  that  no  action 
shall  be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such  action  shall  oe  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  hup  lawfuUy 
authorised. 

In  order  to  constitute  a  guarantee  within  the  statute,  the  person  whose 
debt  is  answered  for  by  the  guarantee  must  be  some  person  other  than  the 
promisor  or  promisee,  and  he  must  be  liable  for  such  debt  and  continue 
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liable  for  the  same  wliikt  the  guarantee  is  in  force,  and  the  promisee  must 
he  himself  the  creditor.  {Simpson  y.  Penton,  2  0.  &  M.  430 ;  Easl/wood  y. 
Kenyan,  11  A.  &  E.  438 ;  Hargreaves  y.  Parsons,  13  M.  &  W.  661 ;  Mount- 
tiephen  y.  Lakeman,  L.  E.  7  H.  L.  17,  24 ;  39  L.  J.  Q.  B.  275.)  A  mere 
promise  of  indemnity,  or  a  promise  to  answer  for  a  debt  of  the  promisee, 
is  not  within  the  statute.  {TJumas  y.  Cook,  8  B.  &  0.  728;  Wildes  y. 
Dudlowy  L.  B.  19  Eq.  198;  44  L.  J.  Ch.  341 ;  OuHd  y.  Conrad,  (1894)  2 
Q.  B.  885 ;  63  L.  J.  CL  B.  721.)  Nor  is  a  promise  to  pay  for  goods,  where 
the  goods  are  supplied  to  another  upon  the  sole  cr^t  of  the  promisor. 
(Birkmyr  y.  Darnell,  1  Smith's  L.  C,  10th  ed,,  p.  287.)  An  agreement 
to  giye  a  guarantee  is  within  the  statute.  {Mallet  y.  Bateman,  L.  B.  1  C. 
P.  163;  35  L.J.  0.  P.  40.) 

A  g^uarantee  must  be  construed  according  to  the  intention  of  the  parties 
as  expressed  in  the  writing,  and  eyidence  of  the  position  and  circumstances 
of  the  parties  maybe  giyen  at  the  trial  for  tne  purpose  of  ascertaining 
Sfuch  intention.  (Wood  y.  Priestner,  L.  B.  2  Ex.  66,  282 ;  36  L.  J.  Ex. 
127 ;  Coles  y.  Pack,  L.  E.  6  0.  P.  65 ;  39  L.  J.  0.  P.  63 ;  ffeffield  y.  Meadows, 
L.  B.  4  0.  P.  595 ;  Laurie  y.  Scholefield,  L.  B.  4  0.  P.  622 ;  39  L.  J.  C.  P. 
290 ;  Morrdl  y.  Cotvan,  7  Oh.  D.  151 ;  47  L.  J.  Ch.  73.) 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  3, 
*'  no  special  promise  to  be  made  by  any  person  after  the  passing  of  this 
Aet  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
being  in  writing  and  signed  by  the  party  to  be  chare;ed  therewith  or  some 
other  person  by  him  thereunto  lawfully  authorised,  shall  bo  deemed  in- 
valid to  support  an  action,  suit,  or  other  proceeding  to  charge  the  person 
by  whom  such  promise  shall  haye  been  made,  by  reason  only  that  the 
consideration  for  such  promise  does  not  appear  in  writing,  or  by  necessary 
inference  from  a  written  document." 

Under  this  section  the  consideration  for  the  promise  may  be  proyed  by 
parol  eyidence,  but  the  promise  must  still  be  complete  in  the  writing  under 
the  Statute  of  Frauds,  and  the  parol  eyidence  admissible  to  proye  the 
consideration  cannot  be  used  to  explain  the  written  promise.  {Holmes  y. 
MitcheU,  7  C.  B.  N.  S.  361 ;  28  L.  J.  0.  P.  301.) 

Li  clftJTning  upon  a  guarantee  it  is  better  to  allege  in  the  body  of  the 
statement  of  daim  or  in  the  ]^articulars,  that  the  guarantee  is  in  writing, 
and  also  to  giye  the  date  of  it,  otherwise  particulars  may  be  ordered  to 
be  giyen  showing  when  and  how  the  guarantee  relied  on  was  giyen  (see 
*'  I^eading  in  Oeneral,^*  ante,  pp.  8, 9) ;  but  the  omission  to  allege  that  the 
goarantee  is  in  writing  is  no  ground  for  objecting  to  the  statement  of 
claim  in  point  of  law,  as  the  Statute  of  Frauds,  if  relied  on,  must  be  ex- 
pressly pleaded  (see  "  Frauds,  Statute  of,*^  post,  p.  709). 

A  surety  is  not  entitled  to  a  demand  for  payment  upon  the  default  of 
the  debtor,  or  to  notice  of  the  default,  unless  he  has  expressly  stipulated 
for  it  {StckUmore  y.  Thistleton,  6  M.  &  S.  9 ;  Hitchcock  y.  Humfrey,  5  M.  & 
G.  559;  and  see  Priu  y.  Kirkham,  3  H.  &  G.  437 ;  34  L.  J.  Ex.  35);  and 
in  order  to  charge  a  surety  upon  a  contract  of  guarantee  it  is  not  neces- 
sary to  make  a  demand  upon  the  principal  debtor,  unless  such  demand  is 
necessary  to  charge  the  debtor  {Bede  y.  Farr,  6  M.  &  S.  121 ;  Lilley  y. 
Hewitt,  11  Price,  494;  Warrington  y.  Furbor,  8  East,  242;  Walton  v. 
Mcueall,  13  M.  &  W.  452),  or  imless  the  surety  has  expressly  stipulated 
that  such  demand  shall  be  made  (Leake  on  Contracts,  3^  ed.,  p.  583). 

By  8.  5  of  the  Mercantile  Law  Amendment  Act,  1856,  *'  Eyery  person 
who.  being  sure^  for  the  debt  or  duty  of  another,  or  being  liable  with 
another  for  any  ^bt  or  duty,  shall  pay  such  debt  or  perform  such  duty. 
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Statement  of  Claim  upon  a  Guarantee  for  the  Price  of  Ooods. 

{B.  S.  C.  1883,  App.  C.  Sect.  IF.  No.  10.) 

The  plaintifi'B  olaim  is  for  the  price  of  goods  sold  and 
delivered  by  the  plaintifE  to  E.  R,  under  tiie  following 
guarantee: — 

2nd  February,  1882. 
Sir, — ^In  consideration  of  your  supplying  goods  to  E.  F.,  I 
undertake  to  see  you  paid. 

Yours,  &0.9 
To  Mr.  A.  B.  (PlaintifE).  0.  D  (Defendant). 

Particulars:— 

1882.  £     s.    d. 

25th  March,  65  tons  of  ooal  at  20«.  .        .    55    0    0 

Amount  due       •        .        .  £55    0    0 
Place  of  trial, 

(Signed) 

Delivered 


shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  every 
judgment,  specialty,  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty,  or 
other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such  person 
shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the 
remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name 
of  the  creditor,  in  any  action  or  other  proceeding,  at  law  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  any  co-surety,  co-contractor, 
or  co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made 
and  loss  sustained  by  the  person  who  shall  have  so  paid  such  debt  or 
performed  such  duty,  and  such  payment  or  performance  so  made  by  such 
surety  shall  not  be  pleadable  in  bar  of  any  such  action  or  other  proceeding 
by  him :  Provided  always,  that  no  co-surety,  co-contractor,  or  00-debtor 
shall  be  entitled  to  recover  from  any  other  co-surety,  co-contractor,  or 
co-debtor  by  the  means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last-mentioned  person  shall  be 
j\istly  liable."     (See  further,  "  GkiaranteeSy^*  post,  p.  719.) 

A  surely  who  has  made  payments  under  the  guarantee  may,  in  general, 
recover  the  amount  so  paid  as  money  paid  for  such  principal  at  his 
leanest.  {Qeo*' Money  Paid"  post^'p.  291.)  So  also  a  surefy-  who  is 
liable  as  surety  jointly  (or  jointly  and  severally)  with  others  may,  if  he 
pays  the  debt  guaranteed,  recover  from  his  co-sureties  their  shares  of 
such  debt,  and  similarly  each  of  such  sureties  may  recover  contribution 
from  his  co-sureties  in  respect  of  any  payment  he  may  have  made  under 
the  guarantee  in  excess  of  his  proper  proportion.    {lb.) 

As  to  actions  on  representations  respecting  the  credit  of  third  parties, 
see  9  Geo.  IV.  c.  14,  ated  "  Fraud;*  post,  p.  439. 
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Against  a  Principal  Debtor  and  his  Surety  on  a  Guarantee  for 

Goods  Sold. 

{E.  S.  a  1883,  App.  C.  Sect.  IF.  No.  11.) 

The  plajntLGPs  olaim  is  against  the  defendant  A.  B.  as 
pimcipal,  and  against  the  defendant  G.  D.  as  surety,  for  the 
piioe  of  goods  sold  and  delivered  by  theplainti£  to  A.  B.  Q^ 
the  goarantee  by  0.  D.,  dated  the  2nd  of  f^bruary,  1882. 

Partloulars: —  £   s.  d. 

2nd  Febmaiy,  goods  .        •        •        .  47  15  0 

SrdMaroh           „  ....  105  14  0 

17thMaroh         „  .        .                .  14  12  0 

SthAjril             „  .                .        .  34    0  0 

Amount  due    .        .        .£202    1    0 

Plaoe  of  trial,  Surrey. 

(Signed) 

Delivered 


On  a  Guarantee  for  due  Accounting  hy  a  Collector  (6). 

1.  By  an  agreement  in  writing  bearing  date  the of 

-,  18 — ,  it  was  agreed  between  the  plaintiff  and  the  defen- 


dant that,  in  oonsideration  of  the  plaintiff  employing  X.  Y.  as 
his  ooUector,  the  defendant  would  be  answerable  to  the  plaintiff 
for  the  due  accounting  to  the  plaintiff  by  X.  Y.  for,  and  due 
payment  by  X.  Y.  to  the  plaintiff,  of  all  moneys  received  on 
behalf  of  the  plaintiff  by  X.  Y.  as  such  collector. 

2.  The  plaintiff  accordingly  employed  X.  Y.  as  his  collector, 
but  X.  Y.  did  not,  whilst  in  such  employment,  duly  account  for 
to  the  plaintiff  or  make  due  payment  to  the  plaintiff  of  all 
moneys  received  by  him  as  such  collector. 


{h)  In  the  case  of  a  guarantee  for  the  honesty  of  a  servant,  if  the  maister, 
after  he  has  disoovered  acts  of  dishonesty  by  the  servant  such  as  to  render 
him  unworthy  of  further  confidence  and  to  justify  his  dismissal,  chooses 
to  continue  &im  in  his  service  without  acquainting  the  surety  with  the 
faets  and  obtaining  his  consent  to  such  continuance,  he  thereby  becomes 
disentitled  to  claim  under  the  guarantee  in  respect  of  subsequent  acts  of 
dishonesty,  it  being  a  general  principle  that  the  person  guaranteed  has  a 
duty  not  to  act  un&drly  towards  the  surety.  {Phillips  y.  Foxall,  L.  E. 
7  Q.  B.  666 ;  41  L.  J.  Q.  B.  293;  and  see  Mayor  of  Durham  v.  Fowlei', 
22  a  B.  D.  394,  419—423;  58  L.  J.  Q.  B.  246,  andpoit,  pp.  719—722.) 
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Pariioulars  of  sums  not  aoooimted  for  or  paid  oyer : — 

1896,  Jub^  25tlL  £    s.    d. 

From  firown  &  Go. 

Erom  Wm.  Jones 


Amount  due      •        .        •        • 

3.  The  defendant  has  not  paid  to  the  plaintiff  the  said 
amount  due  or  any  part  thereof. 


A  like  Ibrmfor  Bpeeiat  Indorsement  upon  the  Writ  (c). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  under  a  written  guarantee  given  by  the  defen- 
dant to  the  plaintiff. 

Particulars. 

The  guarantee  bears  date  the of ,  18 — ,  and  was 

for  the  due  payment  by  X.  Y.  to  the  plaintiff  of  all  moneys 
received  by  him  as  the  plaintiff's  colleotor  on  the  plaintiff's 
behalf. 

The  consideration  for  the  guarantee  by  the  defendant  was 
the  employment  by  him  of  X.  x .  as  his  collector. 

The  amounts  received  by  X.  Y.  and  not  paid  to  the  plaintiff 
were  as  follows  [state  same']. 


Hbibs  and  Dbvisees  (a). 


(c)  See  *'  Special  Indorsements,**  ante,  p.  77,  and  the  two  iorma  firstly 
set  out  in  the  text,  which  are  examples  oi  claims  proper  for  indorsement 
upon  the  writ. 

(a)  At  common  law  an  important  distinction  was  made  hetween 
specialty  debts  in  which  the  obligor  bound  himself  oidy,  and  those  in 
which  he  also  bound  his  heir  by  name.  [Hie  former  did  not  bind  the  heir 
in  respect  of  the  lands  of  the  ancestor  which  passed  by  descent  to  him ; 
the  latter  did,  and  the  obligee  could  recover  upon  them  against  the  heir, 
to  the  extent  of  the  lands  wich  the  latter  acquired  by  descent  from  the 
obligor.  In  neither  case  could  the  obligee  recover  asainst  the  devisee  of 
the  lands.  The  11  Qeo.  4  &  1  Will.  4,  c.  47,  gives  alike  remedy  against 
the  devisee  upon  specialty  debts  of  the  latter  kind  to  the  extent  of  the 
lands  devised,  and  by  the  3  &  4  Will.  4,  c.  104,  the  payment  of  debts  of 
the  former  kind  (equally  with  simple  contract  debts)  may  be  enforced 
in  equity  upon  the  land  of  the  obligor  after  his  decease,  where  he  has 
not  olbarged  them  by  his  will.    (See  32  &  33  Vict  c.  46,  s.  1.) 
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Against  Seir  and  Devisee y  for  a  Debt  due  under  a  Covenant  by 

the  Testator  (6). 

The  plamtifTs  daim  is  against  the  defendant  0.  D.  as  [eldest 
son  and]  heir-at-law  of  G*.  H.,  deceased,  and  against  the  defen- 
dant E.  F.  as  devisee  of  the  said  G*.  H.  of  lands  cuid  heredita- 
ments which  were  of  the  said  Gh.  H.  under  the  last  will  of  the 

said  G.  H.  [dated  the of ,  18 — ],  for  principal  and 

interest  due  from  the  defendants  C.  D,  and  E.  F.  respectivelj 
to  the  plamtiS  under  a  oovencuit  of  the  said  G*.  H.  in  a  deed 
dated  the of ,  18 — ,  whereby  the  said  G.  H.,  for  him- 
self and  his  heirs,  covenanted  with  the  plaintiff  that  he  the  said 
G.  H.  would  pay  to  the  plaintiff  £ ,  with  interest  for  the 


The  action  against  the  heir  and  devisee  of  a  testator,  upon  specialties 
in  which  the  heir  is  hound,  is  founded  on  the  11  GFeo.  4  &  1  Will.  4,  c.  47. 
"By  8.  2,  testamentary  dispositions  of  real  estate  whereof  the  testator  was 
seised  in  fee,  in  possession,  reversion,  or  remainder,  are  to  be  deemed 
Toid  as  against  any  person  with  whom  the  testator  had  entered  into  any 
bond,  covenant,  or  other  specisilty  binding  his  heirs.  By  s.  3,  every  such 
creditor  shall  have  an  action  upon  such  specialties  agamst  the  heir  and 
devisee,  or  the  devisee  of  such  devisee,  jointly.  By  s.  4,  in  case  there  shall 
not  be  any  heir,  the  creditor  may  main  tain  an  action  against  the  devisee 
or  devisees  solely. 

The  distinction  between  specialties  in  which  the  ancestor  or  testator 
bound  himself  only  and  those  in  which  he  also  exprcEely  bound  his  heirs 
is  now  of  comparatively  little  importance,  so  far  as  regards  deeds  exe- 
cuted after  the  year  1981,  for  it  is  enacted  with  respect  to  such  deeds  by 
the  Gonveyandng,  &c.  Act,  1881  (44  &  45  Yict.  c.  41),  s.  59,  that  **  A 
covenant,  and  a  contract  under  seal,  and  a  bond  or  obligation  under  seal, 
though  not  expressed  to  bind  the  heirs,  shall  operate  in  law  to  bind  the 
beirs  and  real  estate,  as  well  as  the  executors  and  administrators  and 
personal  estate  of  the  person  making  the  same,  as  if  heirs  were  expressed," 
except  so  far  as  a  contrary  intention  is  expressed  by  the  deed  (s.  59  (1) 
(3)),  and  this  enactment  extends  to  covenants  which  are  implied  by  virtue 
of  the  Act  (see  s.  59  (2).) 

(5)  In  an  action  against  an  heir,  before  the  Judicature  Acts,  it  was 
eulficient  for  the  plaintiff  to  state  in  his  pleading^  the  fact  of  the  heirship, 
without  stating  now  the  defendant  was  heir,  uis  beine  a  matter  more 
within  the  defendant's  knowledge  than  the  plaintiff's  (2>enAam  v.  SUphensonf 
1  Salk.  355;  see  DerUley  v.  Custance,  4  T.  B.  75),  and  it  is  thought  that 
this  rule  of  pleading  is  still  applicable  in  such  cases.  It  may,  however, 
sometimes  oe  advisable  to  state  the  fact  or  facts  constituting  the  defen- 
duit's  heirship,  where  it  can  be  done  shortly,  or  where  the  heirship  is 
Ukfelj  to  be  disputed. 

It  is  not  necessary,  as  against  an  heir,  though  it  may  often  be  con- 
venient, to  allege  that  the  ancestor  died  possessed  of  any  real  assets  which 
descended  to  the  heir,  as  it  lies  on  the  heir  to  show  by  way  of  defence  that 
nothing  in  respect  of  which  he  can  be  rendered  liable  descended  to  him. 
(See  **  Heirs  and  Devisees,"  post,  p.  723 ;  0.  XIX.  r.  25,  dted  ante,  p.  10.) 
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same  at  the  rate  of per  oent.  per  anniim,  on  the  -^ — 

of ,  18—. 

Partioulars. 

Instate  the  amount  due  for  principal  and  interest^  see  "  Agree- 
mentSy^  ante,  p.  98.] 


By  Heir  or  Devisee  of  Lessor  against  Lessee  on  a  Covenant  w 
the  Lease :  see  *^  Landlord  and  Tenanty'  posty  pp.  268^  269. 


HntB  (a). 

JFbr  the  Hire  of  Goods. 

The  plaintifE's  claim  is  for  money  due  from  the  defendant  for 
the  hire  of  goods  let  by  the  plaintifE  on  hire  to  the  defendant 
[under  an  agreement  dated,  &o.]. 

Particulars: — [Oive  particulars  of  dates  and  items']. 


Against  the  Hirer  of  Ooodsfor  Breaches  of  Agreement. 

1.  The  plaintiff  has  suffered  damage  by  thedefendant's  breach  of 
a  contract  [dated,  &c.]  whereby  the  plaintiff  let  certain  household 

furniture  and  other  goods  on  hire  to  tne  defendant  for months 

at  £— —  per  month,  and  the  defendant  undertook  to  use  the  said 
furniture  and  goods  in  a  careful  and  reasonable  manner  during 
the  continuance  of  such  hiring,  and  to  re-deliver  the  same  at  the 
expiration  of  such  hiring  to  the  plaintiff  in  as  good  a  state  and 
condition  as  they  were  in  when  so  let  to  him  (reasonable  wear 
and  tear  only  excepted). 

2.  The  defendant  used  the  said  furniture  and  goods  in  a 
negligent  and  unreasonable  manner,  and  when  he  re-deKvered 
the  same  to  the  plaintiff  at  the  expiration  of  the  said  hiring, 
they  were  not  in  such  a  state  and  condition  as  aforesaid,  and 

{a)  Soe  **  Bailments  "  ante,  p.  112,  and  jtost,  p.  368;  and  as  to  tho 
rights  and  duties  of  bailors  and  bailees  for  hire,  see  further,  Addison  on 
Contracts,  9th  ed.,  pp.  721—730;  **  Conwraton,*'  poaty  p.  382,  and 
**  Reversion,^*  post,  p.  604. 
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were  greatlj  damaged  and  deteriorated   otherwise   than  by 
reasonable  wear  and  tear. 
FartLotdars: — 


Against  a  Hirer  of  Waggons  for  Demurrage  of  the  Waggons:  see 

"  Jkmwrrage^^  ante,  p.  197. 


The  Ukefor  Damages  for  Detention  beyond  the  aUowed  lime :  see  lb. 
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(a)  The  Ifanied  Women's  Property  Act,  1882  (45  &  46  Vict.  o.  75), 
wbicii  came  into  operation  on  the  1st  of  January,  1883,  and  has  beou 
amended  by  the  Married  Women's  Property  Act,  1893  (56  &  57  Yict. 
c  63),  effected  important  alterations  in  the  lav  of  husband  and  wife  and 
in  the  procedure  relating  thereto. 

In  general,  at  coiomon  law,  a  married  woman  was  incapable  of  con- 
tracting on  her  own  account,  and  could  not  properly  sue  or  be  sued, 
either  ui  contract  or  in  tort,  senarately  from  her  husband,  though  in 
certain  cases  she  might  sue  or  oe  sued  jointly  with  hiTn ;  i^e  might, 
howerer,  contract  as  agent  for  her  husband,  and  when  she  so  contracted, 
he  was  the  proper  person  to  sue  or  be  sued  upon  the  contract ;  though  he 
miffht  join  the  wife  as  a  co-plaintifE  where  the  consideration  for  the  contract 
had  proceiBded  solely  from  her,  so  that  she  was  what  was  called  the  merito- 
xious  cause  of  action.  This  rule  as  to  the  wife's  general  incapacity  to  con- 
tract during  the  coverture  was  subject  to  certain  statutory  and  other  excep- 
tions, as,  for  instance,  where  the  wife  was  judicially  separated  from  her 
husband,  or  had  obtained  a  protection  order  against  him  (see  post,  p.  229), 
or  where  the  husband  was  civilly  dead;  and  in  cases  oomins;  within 
these  exceptions,  the  wife  could  contract  and  could  sue  and  be  sued, 
either  in  contract  or  in  tort,  as  a  feme  sole  (see  Leake  on  Contracts,  3rd 
ed.  pp.  489  et  seq.). 

In  equity  a  married  woman,  who  had  separate  estate  not  subject  to  a 
restraint  aeainst  anticipation,  might  make  contracts  which,  though  they 
eordd  not  be  enforced  against  her  personally,  were  enforceable  against 
such  separate  estate.  {AyUtt  v.  Aakton,  1  M.  &  Or.  105;  JolvMon  v. 
GiUJagher,  3  D.  P.  &  J.  494 ;  30  L.  J.  Oh.  298 ;  Pike  v.  Fitzaibhon,  17  Ch. 
D.  464 ;  40  L.  J.  Ch.  394 ;  Felton  v.  Harrison,  (1891)  2  Q.  B.  422 ;  60 
L.  J.  Q.  B.  742  ;  and  see  post,  p.  225.)  ^^ 

Procedure  in  Actions  by  and  agai-nst  Married  Woman.'] — By  0.  XVI.  r.  16, 
"Married  women  may  sue  and  be  sued  as  provided  by  the  Married 
Women's  Property  Act,  1882." 

By  8.  1  (2^  of  tnat  Act, '*  A  married  woman  shall  be  capable  ....  of 
suing  and  being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all 
VMpects  as  if  ahe  were  &feme  soU,  and  her  husband  need  not  be  joined 
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with  her  as  plaintiff  or  defendant,  or  be  made  a  parfy  to  any  action  or 
other  legal  proceeding  brought  by  or  taken  against  ner ;  and  any  damages 
or  costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be  her 
separate  property ;  and  any  damages  or  costs  recoyered  against  her  in  any 
such  action  or  proceeding  shall  be  pa3rable  out  of  her  separate  property, 
and  not  otherwise." 

By  s.  12  of  the  same  Act,  '*  Every  woman,  whether  married  before  or 
after  this  Act,  shall  have  in  her  own  name  ajzainst  all  persons  whom- 
soever, including  her  husband,  the  same  dvu  remedies  ....  for  the 
protection  and  security  of  her  own  separate  property,  as  if  such  property 
oeloneed  to  her  as  a  feme  sole^  but,  except  as  aforesaid,  no  husband  or 
wife  uiall  be  entitled  to  sue  the  other  for  a  tort.  In  any  ....  proceed- 
ing under  this  section,  it  shall  be  sufficient  to  allege  such  property  to  be 
her  property." 

As  to  actions  against  a  married  woman  in  respect  of  anto-nuptial  debts 
and  liabilities,  see  ss.  13,  15,  citod  posty  pp.  223,  224. 

By  s.  23  of  the  same  Act,  it  is  enacted  that  '*  For  the  purposes  of  this 
Act  the  legal  personal  representative  of  any  married  woman  shall  in 
respect  of  her  separate  estate  have  the  same  righto  and  liabilities  and  be 
subject  to  the  same  jurisdiction  as  she  would  be  if  she  were  living." 
(See  Sumuin  v.  WharUm,  (1891)  1  a  B.  491 ;  60  L.  J.  Q.  B.  233.^ 

As  to  actions  by  or  against  a  married  woman  in  the  charactor  of  execu- 
trix, administratnx  or  trustee,  see  s.  18,  cited  jxw<,  p.  229. 

Although  it  is  unnecessary  to  join  the  husband  as  co-plaintiff  with  the 
wife  in  any  case  in  which  she  can  sue  alone  under  the  provisions  of  the 
Act,  he  may  properly  be  so  joined  where  he  has  any  righto  of  action  on 
his  own  behalf  in  respect  of  the  subject-mattor  of  the  action  (see  Beasley 
V.  Baney,  (1891)  1  Q.  B.  609;  60  L.  J.  Q.  B.  408;  '' Husband  and  Wife,'' 
noto  (a),  post,  p.  442) ;  and  he  ought  to  be  so  joined  where  he  is  a  joint- 
oontractee  with  the  wife  in  respect  of  a  contract  sued  upon  (see  Hoart  y. 
Nihktt,  (1891)  1  a  B.  781 ;  60  L.  J.  a  B.  566). 

Similarly,  although  it  is  usually  unnecessary  to  join  the  husband  as  a 
co-defendant  with  me  wife,  he  ma^  properly  be  so  joined  if  he  is  under 
any  personal  liability  to  the  ])laintiff  in  respect  of  the  subject-matter  of 
tiie  action,  6.^.,  where  he  is  a  joint  contractor  or  a  joint  tort-feasor  with 
the  wife,  or  where  he  is  liable  for  a  tort  committed  by  the  wife.  (See 
Hoare  v.  Nihlett,  supra  ;  Seroka  v.  Kaitenhurg,  17  Q.  B.  D.  177  ;  56  L.  J. 
Q.  B.  375;  **  Husband  and  Wiffy**  post,  p.  442;  and  see  the  Married 
Women's  Property  Act,  1882,  ss.  14,  15,  cited  post,  p.  224.) 

Where  a  married  woman  contracts  jointly  with  her  husband  or  any 
other  person,  the  ordinary  rules  as  to  the  joinder  of  joint  contractors  as 
parties  to  actions  on  the  contracts  are  applicable.  (See  Hoare  v.  NibUU, 
supra,) 

By  O.  XYin.  r.  4,  '*  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  eimer  of  them  separately."  (See 
O.  XVin.  rr.  1,  8,  9;  *'  Joinder  of  Causes  of  Action,*'  ante,  p.  69.)  In 
an  action  against  a  married  woman  who  has  separate  property  vested  in 
trustees  for  her,  no  order  will  be  made  against  the  trustees  for  payment 
of  the  amount  of  the  judgment  out  of  me  settled  property,  unless  they 
are  parties  to  the  action;  but  the  plaintiff,  without  joining  them,  can 
obtain  a  charge  upon  the  propert}^  and  obtain  equitoble  execution  thereon 
by  the  appointment  of  a  receiver  in  respect  of  the  settled  property.  (See 
In  re  Peace,  24  Ch.  D.  406  ;  49  L.  T.  637.) 

A  married  woman  may  be  brought  in  as  a  third  party  where  she  is 
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liable  in  respect  of  her  separate  properfy  to  the  defendant  for  contribution 
or  indemnity.  {Oloucestershire  Banking  Co.  v.  Phillippa,  12  Q.  B.  D.  533; 
68  L.  J.  a  B.  493 ;  see  **  Third  Party,''  post,  p.  592.) 

The  marriage  of  a  female  plainti£P  or  defendant  pending  the  action  does 
not  cause  the  action  to  abate  where  the  cause  oi  action  continues,  nor 
does  it  in  general  render  it  necessary  to  join  the  husband  as  a  party. 
(See  O.  XYlI.  rr.  1—4,  cited  "  Change  of  Parties,''  ante,  p.  30.) 

If  the  plaintiff's  claim  shows  that  the  action  is  brought  agamst  a  mar- 
ried woman  upon  a  contract  made  during  coverture  and  before  the  5th  of 
December,  1893,  it  shoidd  also  appear  on  the  face  of  the  claim  that  at  the 
date  of  the  contract  she  had  some  separate  property  (see  infra).  In  the 
Queen's  Bench  Division  a  female  plmitifi  must  be  described  in  the  writ 
as  either  spinster,  or^ widow,  or  married  woman,  and  a  female  defendant 
ought  also  to  be  so  described  therein  where  practicable.  (See  Central 
Office  Practice  Eules,  Ann.  Prac.) 

Section  1  of  the  Act  of  1882  is  not  retrospective  as  to  rights.  (See 
Weldon  v.  WinsUno,  13  Q.  B.  D.  784 ;  53  L.  J.  a  B.  528 ;  Couelan  v.  Xw- 
land,  27  Ch.  D.  632 ;  54  L.  J.  Oh.  123 ;  Twmhull  v.  Forman,  15  Q.  B.  D. 
234 ;  54  L.  J.  Q.  B.  489.)  Previously  to  1883,  contracts  made  by  a  married 
woman,  though  they  had  the  effect  in  equity  of  binding  her  free  separate 
estate,  bound  only  the  free  separate  estate  belonging  to  her  at  the  time 
when  thev  were  entered  into,  so  that  the  creditor  had  no  remedy  in  respect 
of  any  other  property  which  she  might  subsequently  acquire.  (See  Johnson 
V.  OaOagher,  3  D.  i*.  &  J.  494 ;  30  L.  J;  Oh.  298 ;  Pike  v.  Fitzgibhoni 
17  Ch.  D.  454 ;  40  L.  J.  Oh.  394.) 

Contacts  during  Coverture."] — As  to  such  contracts  made  previously  to 
1883,  vide  supra. 

By  the  Married  Women's  Property  Act,  1882,  s.  1  (2),  it  was  enacted 
{inter  alia)  that  **  a  married  woman  shaU  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  tne  extent  of  her  separate 
property  on  any  contract."  Siib-sections  (3)  and  (4)  of  that  section  have 
Deen  repealed  by  s.  4  of  the  Married  Women's  Property  Act,  1893,  as 
from  the  date  of  the  passing  of  that  Act,  viz.,  the  5th  of  December,  1893, 
and,  although,  as  regards  contracts  entered  into  after  that  date,  different 
provisions  have  been  substituted  by  the  Married  Women's  Property 
Act,  1893,  s.  1,  below  cited,  the  provisions  of  the  repealed  sub-sections 
still  apply  so  far  as  regards  any  contracts  entered  into  by  married 
women  (otherwise  than  as  agents)  previously  to  that  date  (see  s.  38  (2)  of 
the  Interpretation  Act,  1889). 

The  provisions  of  the  repealed  sub-sections  axe  as  follows : — 

"  Every  contract  entered  into  by  a  married  woman  shall  he  deemed  to  he  a 
contract  entered  into  by  her  with  respect  to  and  to  hind  her  separate  property, 
unless  the  contrary  he  shoum."    (M.  W.  P.  Act,  1882,  s.  1  (3).) 

**  Every  contract  entered  into  by  a  married  woman  with  respect  to  and  to 
Innd  her  separate  property  shaU  bind  not  only  the  separate  property  which  she 
is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all  separate 
pnperty  which  she  may  thereafter  acquire."    (M.  W.  P.  Act,  1882,  s.  1  (4).) 

Previously  to  the  repeal  of  these  sub-sections,  it  was  held  that  a  marriea 
woman  could  not  validly  contract  on  her  own  account  so  as  to  bind  her 
separate  property  under  s.  1  of  the  Act  of  1882,  unless  at  tiie  time  of  the 
contract  she  had  some  separate  property  which  she  could  bind  by  her 
contracts,  and  with  reference  to  wnich  she  could  be  deemed  to  have  con- 
tracted, and  that  the  onus  of  proving  that  fact  in  an  action  brought 
against  her  under  that  section  lay  upon  the  plaintiff.   {PaUiser  v.  Oumeyi 
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19  a  B.  D.  619;  66  L.  J.  a  B.  646;  Lec^  y.  Driffield,  24  a  B.  D.  98; 
69  L.  J.  Q.  B.  89 ;  Stogdon.  v.  Lee,  (1891)  1  Q.  B.  661 ;  60  L.  J.  Q.  B. 
669.)  Accordingly  it  would  seem  tiiat  in  such  cases  where  it  appears  by 
the  statement  of  claim  that  she  was  a  married  woman,  it  shoula  also  to 
shown  that  she  had  some  separate  property  at  the  date  of  the  contract. 
(See  0.  XIX.  r.  4 ;  Tetley  v.  Wanleas,  26  W .  E.  96 ;  Southern  Counties 
Bank  v.  Farquhar,  34  Sol.  Joum.  p.  182.) 

The  presumption  that  the  contract  was  made  with  respect  to  and  to 
bind  her  separate  jproperty,  unless  the  contrary  is  shown  (see  s.  1  (3), 
eupra),  is  rebutted,  if  it  appears  that  the  only  separate  pro^rty  belonging 
to  the  defendant  at  the  time  of  the  contract  is  property  wmch  was  validly 
settled  for  her  separate  use  subject  to  a  subsisting  restraint  on  antici- 
pation (vide  infra)y  or  is  property  of  such  a  kind  or  of  such  trifling  yalua 
or  amount  that  the  contract  could  not  reasonably  be  supposed  to  have 
been  impliedly  made  with  reference  thereto  (Leak  y.  Driffield^  supra; 
Braunstein  y.  Lewis,  64  L.  T.  366 ;  66  Ih.  449). 

The  proyisious  of  s.  1  ^2),  and  of  sub-ss.  (3)  and  ^4),  aboye  cited,  only 
applied  to  what  is  termea  &ee  separate  property,  tnat  is,  separate  pro- 
per^ not  subject  to  a  subsisting  restraint  on  anticipation.  (See  the 
M.  W.  P.  Act,  1882,  s.  19,  cited  post,  p.  226 ;  Beckett  y.  Taaker,  19  a  B.  D. 
7 ;  66  L.  T.  636;  PeUtm  y.  Harrison,  (1891)  2  Q.  B.  422 ;  60  L.  J.  Q.  B. 
742 ;  Braunstein  y.  Lervis,  supra;  Siogaon  y.  Lee,  supra.) 

Ajs  to  contracts  entered  into  by  married  women  (otherwise  than  as 
agents)  upon  or  subsequently  to  the  6th  of  December,  1893,  it  is  provided 
by  the  M.  W.  P.  Act,  1893,  s.  1,  that— 

'*  Every  contract  hereafter  entered  into  by  a  married  woman,  otherwise 
than  as  agent, 

(a)  diaU  be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to 

and  to  bind  her  separate  property  whether  she  is  or  is  not  m  fact 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
she  enters  into  such  contract ; 

(b)  diall  bind  all  separate  property  which  she  may  at  .that  time  or 
thereafter  be  possessed  of  or  entitled  to ;  and 

(c)  shall  also  be  enforceable  by  process  of  law  against  all  propNsrty 

which  she  may  thereafter  while  discovert  be  possessed  of  or  entitled 

<»J  .      .        .  . 

Provided  that  nothing  in  this  section  contained  shall  render  available  to 

satisfy  any  liability  or  obligation  arising  out  of  such  contract  any  sepa- 
rate property  which  at  that  time  or  thereafter  she  is  restrained  fram 
anticipatmg. 

Hence,  in  an  action  against  a  married  woman  upon  such  contracts,  it  is 
imnecessary  for  the  plaintilE  to  allege  or  prove  that  she  had  separate 
property  at  the  date  oi  the  contract. 

Ante-nuptial  Debts  and  Liabilities  of  the  Wife."] — ^By  s.  22  of  the  M.  W.  P. 
Act,  1882,  the  M.  W.  P.  Acts  of  1870  and  1874  (33  &  34  Vict.  o.  93; 
37  &  38  Yict.  c.  60)  were  repealed.  Such  repeal,  nowever,  is  subject  to 
the  saving  contained  in  that  section  of  rights  acquired  and  liabilities 
incurred  under  the  repealed  Acts,  and  haymg  regard  to  the  provisoes 
contained  in  ss.  13  and  14,  cited  infra,  of  the  Act  of  1882,  the  nghte  and 
liabilities  in  respect  of  the  ante-nuptial  debts,  contracts  and  torts  of  a 
married  woman  will  depend  upon  the  date  of  her  marriage. 

Thus,  if  the  marriage  took  place  previously  to  the  9th  of  August,  1870 
(the  date  of  the  coining  into  operation  of  the  M.  W.  P.  Act,  1870), 
those   rights   and   liabilities    will    still    be  mainly  governed  by  m 
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oommon  law  in  eziatenoe  preyioualy  to  that  date.  By^  that  law,  on 
marriage,  the  husband  became  liable  to  be  sued  jointly  -with  the  wife  in 
respect  of  contracts  made  or  torts  committed  by  her  before  the  marriage. 
(sSee  Beck  y.  Pierce,  23  a  B.  D.  316,  320;  68  L.  J.  a  B.  516;  Chubb  y. 
iStretch,  L.  B.  9  Eq.  535,  559 ;  39  L.  J.  Ch.  329.) 

If  the  marriage  took  place  after  the  9th  of  August,  1870,  and  before  the 
30th  of  July,  1874  (the  date  of  the  oominginto  operation  of  the  M.  W.  P. 
Act,  1874),  the  wife,  by  s.  12  of  the  M.  W.  P.  Act,  1870,  is  liable  to  be 
sued  as  a  feme  sole  for  all  her  ante-nuptial  debts,  and  any  property 
belonging  to  her  for  her  separate  use  is  liable  to  satisfy  such  debts  as  if 
she  had  continued  unmamed,  and  the  husband,  by  the  same  section,  is 
wholly  exonerated  from  liability  in  respect  of  the  wife's  ante-nuptial 
debts. 

If  the  marriage  took  place  between  the  30th  of  July,  1874,  and  the 
1st  of  January,  1883  (the  date  of  the  coming  into  operation  of  the  M.  W.  P. 
Act,  1882);  the  husband,  by  ss.  1,  2,  of  the  M.  W.  P.  Act,  1874,  is  liable 
for  the  wife's  ante-nuptial  debts,  contracts,  and  torts,  but  to  the  extent 
only  of  the  assets  which  are  specified  in  s.  6  of  that  Act ;  and  he  may 
further  reduce  his  liability  by  deducting  the  amount  of  any  payment  of 
such  debts  made  by  him  before  the  commencement  of  the  action,  and  of 
any  Judgment  bond  fide  recoyered  against  him  in  respect  of  her  ante- 
nuptial debts  or  liabilities  in  any  action  commenced  preyiously  to  the 
action  in  question.  {Fear  y.  Oaetle,  8  Q.  B.  D.  380 ;  51  L.  J.  Q.  B.  279.) 
In  actions  under  that  Act,  the  husband  and  wife  should  be  sued  jointiy 
(see  88.  1,  3,  4),  .and  the  husband  cannot  properly  be  sued  alone. 
(Griflath  on  the  M.  W.  P.  Acts,  2nd  ed.,  p.  109.) 

The  Act  of  1874  did  not  alter  the  lisibility  of  tiie  wife  as  regards  her 
ante-nuptial  debts,  except  by  making  her  liable  to  be  sued  for  them 
jointly  with  her  husband  {vide  supra),  and  therefore,  with  that  exception, 
the  liability  of  a  wife  married  between  the  30th  of  July,  1874,  and  the 
1st  of  January,  1883,  in  respect  of  her  ante>nuptial  debts,  is  the  same  as 
if  she  had  been  married  during  the  period  between  the  9th  of  August, 
1870,  and  the  30tii  of  July,  1874,  as  to  which  vide  supra.  Thia  liability 
of  her  separate  property  for  her  ante-nuptial  debts  under  the  Act  of  1870 
extends  even  to  separate  property  which  is  subject  to  a  restraint  on 
anticipation.     {Ax/ord  v.  Beid,  22  Q.  B.  D.  548 ;  58  L.  J.  Q.  B.  230.) 

If  the  marrm^  took  place  on  or  after  the  Ist  of  January,  1883,  the 
rights  and  liabihties  in  respect  of  the  wife's  ante-nuptial  debts,  contracts, 
and  torts  will  depend  on  me  following  enactments  of  the  M.  W.  P.  Act, 
1882  :— 

By  8.  13  of  that  Act,  ''A  woman  after  her  marriage  shall  continue  to 
be  liable  in  respect  and  to  the  extent  of  her  separate  property  for  sJl  debts 
contracted,  and  all  contracts  entered  into  or  wrongs  committed  by  her 
before  her  marriage,  including  any  sums  for  which  she  may  be  liable  as  a 
contributory  ....  under  and  by  virtue  of  the  Acts  relating  to  joint 
(<tock  companies ;  and  she  may  be  sued  for  any  such  debt  and  for  any 
liability  in  damages  or  otherwise  under  any  such  contract,  or  in  respect  of 
any  such  wrong ;  and  all  sums  recovered  against  her  in  respect  thereof,  or 
for  any  costs  relating  thereto,  shall  be  payable  out  of  her  separate  pro- 
perty ;  and,  as  between  her  and  her  husband,  unless  there  be  any  contract 
oetween  them  to  the  contrary,  her  separate  property  shaU  be  deemed  to  be 
primarily  liable  for  all  sucn  debts,  contracts,  or  wrongs,  and  for  all 
damages  or  costs  recoyered  in  respect  thereof:  Provided  always,  that 
nothing  in  this  Act  shall  operate  to  increase  or  diminish  the  liability  of 
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any  woman  married  before  the  oommenoement  of  this  Act  for  any  saoih 
debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  property 
to  which  she  may  become  entitled  by  virtue  of  this  Act,  and  to  whicn 
she  would  not  have  been  entitled  for  her  separate  use  under  the  Acts 
hereby  repealed  or  otherwise,  if  this  Act  had  not  passed." 

By  s.  14,  ''A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
tracted, and  for  all  contracts  entered  into  and  wrones  committed  by  her, 
before  marriage,  including  any  liabilities  to  which  she  may  be  so  subject 
imder  the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  extent 
of  all  property  whatsoever  belonging  to  his  wife  which  he  shall  have 
acquired  or  become  entitled  to  from  or  through  his  wife,  after  deducting 
therefrom  any  payments  made  by  him,  and  any  sums  for  which  judgment 
may  have  been  band  fide  recovered  against  him  in  any  proceeding  at  law 
in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of 
which  his  wife  was  liable  before  her  marriage  as  aforesaid ;  but  he  shall 
not  be  liable  for  the  same  any  further  or  otherwise ;  and  any  court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall  have  power  to 
direct  any  inquiry  or  proceedings  which  it  may  think  proper  for  the  pur- 
pose of  ascertaining  the  nature,  amount,  or  value  of  such  property :  Pro- 
vided always,  that  nothing  in  this  Act  contained  shall  operate  to  mcrease 
or  diminish  the  liabilitjr  of  any  husband  married  before  the  oommenoe- 
ment of  this  Act  for  or  m  respect  of  any  such  debt  or  other  liability  of  his 
wife  as  aforesaid." 

By  8.  15,  '*  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  con- 
tracted or  incurred  by  the  wue  before  marria^  as  aforesaid,  if  the  plaintiff 
in  the  action  shall  seek  to  establish  his  claim,  either  wholly  or  m  pi^, 
against  both  of  them ;  and  if,  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  such  debt  or  liability  against  the  husband  alone,  it  is 
not  found  that  the  husband  is  liable  in  respect  of  any  property  of  the 
wife  so  acquired  by  him  or  to  which  he  shall  have  become  so  entitied  as 
aforesaid,  he  shall  have  judgment  for  his  costs  of  defence,  whatever  may 
be  the  result  of  the  action  against  the  wife  if  jointly  sued  with  him ;  and 
in  any  such  action  against  husband  and  wife  jointiy,  if  it  appears  that 
the  husband  is  liable  for  the  debt  or  damages  recovered,  or  any  part 
thereof,  the  judgment  to  the  extent  of  the  amount  for  which  the  husband 
is  liable  shall  be  a  joint  judgment  against  the  husband  personally,  and 
against  the  wife  as  to  her  separate  property ;  and  as  to  the  residue,  if  any, 
of  such  debt  and  damages,  the  judgment  shall  be  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only.'* 

Under  these  sections  the  husband  and  the  wife  may  be  sued  in  respect 
of  the  wife's  ante-nuptial  debts,  contracts,  or  torts,  either  together  or 
separately  (see  Beck  v.  Pierce,  23  Q.  B.  D.  316 ;  58  L.  J.  Q.  B.  516) ;  but 
their  Uability  is  not  a  joint  one,  the  rijg:ht  of  action  against  each  being  dis- 
tinct ;  and,  therefore,  an  unsatisfied  judgment  obtamed  against  the  wife 
in  an  action  brought  separately  against  her  for  an  ante-nuptial  debt  is  no 
bar  to  a  subsequent  action  against  the  husband  for  the  same  demand 
{Beck  V.  Fierce,  supra). 

A  wife  is  liable  to  have  a  judgment  against  her  personally,  under 
0.  XIV.,  for  a  debt  contracted  by  her  before  marriage.  (Bobinsan  v. 
Lynes,  (1894)  2  a  B.  577 ;  63  L.  J.  Q.  B.  759.) 

Where  a  woman  contracts  debts  during  a  first  marriaee,  and  afterwards 
marries  again,  the  debts  so  contracted  are  ''debts  con&acted  before  her 
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marriage"  within  the  meaning  of  s.  13.    {Jay  y.  Rdbinson^  25  Q.  B.  D. 
467  ;  59  L.  J.  Q.  B.  367.) 

Where  the  husband  is  sued  under  the  Act  of  1882  in  respect  of  the 
-wife's  ante -nuptial  debts  or  liabilities,  the  statement  of  claim  should 
allege  that  the  defendant  has  acquired  or  become  entitled  to  such  property 
from  or  through  the  wife. 

Under  ss.  14  and  15  of  the  M.  W.  P.  Act,  1882,  the  husband's  liability, 
if  any,  to  be  personally  sued  for  the  ante-nuptial  debts  of  the  wife  con- 
tinues even  after  her  death.  (See  Beck  y.  Pierce^  23  Q.  B.  D.  316 ;  58  L.  J. 
Q.  B.  516.) 

If  the  wife  suryiyes  the  husband,  it  seems  that  she  thereupon  becomes 
again  liable  as  ^feme  sole  in  respect  of  her  ante-nuptial  debts,  contracts, 
and  torts,  as  at  common  law  (see  Chubb  y.  Stretch,  L.  B.  9  Eq.  555 ;  39 
L-  J.  Ch.  329 ;  Woodman  y.  Chapman,  1  Camp.  189),  and  that  her  liability 
for  them  is  not  then  confined  to  what  was  her  separate  property  during 
the  marriage  (see  Griffith  on  the  M.  W.  P.  Acts,  2nd  ed.  p.  100). 

Property  of  the  TTt/c.]— At  common  law  marriage  operated  as  a  gift  to 
the  husband  of  all  personal  chattels  in  possession  then  belonging  to  the 
wife  in  her  own  rignt ;  and  similarly,  any  personal  chattels  in  possession 
acquired  by  her  in  her  own  right  during  the  coyerture  yested  in  the  hus- 
band, so  tliat  he  alone  could  bring  actions  in  respect  of  them.  (See  Co. 
Litt.  3516;  M'Neilage  y.  Holloway,  1  B.  &  Aid.  218,  221;  Ma8(mY. 
Morgan,  2  A.  &  E.  80 ;  Dawson  y.  Prince,  2  D.  &  J.  41 ;  27  L.  J.  Ch.  169.) 

The  husband  had  also  at  common  law  a  qualified  ri^ht  in  the  choses  in 
action  of  the  wife,  whether  acquired  before  or  during  me  marriage,  for  he 
might  make  them  his  own  by  reducing  them  into  possession  during  the 
coyerture,  and  they  then  yested  absolutely  in  him ;  but,  if  they  were  not 
reduced  into  his  possession  during  the  coyerture,  they  remained  the  pro- 
perty of  the  wife,  if  she  suryiyed  him ;  and  if  she  predeceased  him,  tiiey 
passed  to  her  administrator,  so  that  the  suryiying  husband  could  only  sue 
for  tiiem  in  that  character.  {Checchi  y.  Powell,  6  B.  &  C.  253 ;  Outers  y, 
Madely,  6  M.  &  W.  423,  427 ;  ProU  y.  Soady,  L.  E.  3  Ch.  220 ;  Fleet  y. 
Penrins,  L.  E.  4  Q.  B.  .500;  38  L.  J.  Q.  B.  257;  Jones  y.  Cuthhertson, 
L.  E.  8  Q.  B.  504 ;  42  L.  J.  Q.  B.  221 ;  and  see  Bullen  &  Leake,  3rd  ed. 
pp.  171,  473.)  As  to  what  amounted  to  such  reduction  into  possession, 
see  the  last-cited  cases,  and  Nicholson  y.  Drury  Estate  Co,,  17  Ch.  D.  48, 
55 ;  47  L.  J.  Ch.  192. 

The  rule  at  common  law  as  to  land  and  real  estate  of  the  wife  (other 
than  chattels  real,  such  as  leaseholds,  &c.)  was  that  the  husband  and 
wife  were  deemed  to  be  seised  thereof  in  right  of  the  wife. during  the 
coyerture,  and  the  husband  was  entitled  to  a  freehold  interest  therein  and 
to  the  rents  and  profits  thereof  during  the  coyerture,  though  after  the 
coyerture  he  had  no  interest  in  it,  unless  he  became  tenant  by  the  curtesy. 
(2  Blackst.  pp.  126,  433.) 

As  to  the  wife's  chattels  real,  the  common  law  rule  was  that  the  hus- 
buid  had  a  qualified  interest  in  them,  so  that  he  might  during  tiie 
coyerture  use  and  enjoy  them,  or  assign  and  dispose  of  them  by  act  int&r 
vivos,  but,  if  he  died  during  the  coyerture  without  haying  so  assigned  or 
disposed  of  them,  they  suryiyed  to  the  wife,  while,  if  the  wife  died  during 
the  coyerture,  such  of  them  as  were  in  possession  yested  in  hiTn  by  his 
marital  right.  {Elder  y.  Pearson,  25  Oh.  D.  620 ;  32  W.  E.  358 ;  Surman 
V.  Wharton,  (1891)  1  Q.  B.  491 ;  60  L.  J.  Q.  B.  233;  Lewin  on  Trusts, 
9th  ed.  p.  841.^ 

In  equity,  noweyer,  real  or  personal  property  of  any  kind  might  be 
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settled  in  trust  for  the  separate  use  of  a  woman  independently  of  her 
husband,  and  where  property  was  so  settled,  it  was  regarded  as  belonging 
absolutely  to  the  wife,  and  the  husband  had  no  right  of  interfering  with 
or  disposing  of  it.  Such  settlement  might  contain  a  proTision  restraining 
the  wife  during  coyerture  from  disposing  of  the  future  income  of  the 
settled  property  by  way  of  anticipation,  and  in  such  case  she  could  not 
during  the  coyerture  auenate  the  property  or  the  future  income  thereof, 
or  render  it  liable  in  respect  of  her  debts  or  contracts  {Arfwld  v.  Wood' 
ham,  L.  E.  16  Eq.  29 :  42  L.  J.  Gh.  578 ;  Stanley  v.  Stanley,  7  Oh.  D. 
580;  47  L.  J.  Ch.  256 ;  Pike  y.  Fitzifihhon,  17  Ch.  I).  454 ;  50  L.  J.  Ch. 
294 ;  In  re  Orey,  34  Ch.  D.  712 ;  66  L.  J.  Ch.  511 ;  JlooJ-Iiarre  v.  Heriot, 
(1896)  A.  C.  174 ;  65  L.  J.  Q.  B.  352) ;  but  if  she  survived  her  husband, 
such  restraint,  like  the  *'  separate  use''  to  which  it  w^as  annexed,  ceased 
to  be  operative  during  her  widowhood,  though,  unless  specially  restricted 
to  the  first  coverture,  it  would  revive  on  her  marrying  agam  {Hawkea 
y.  Hubbuck,  L.  B.  11  Eq.  5).  A  restraint  on  anticipation  does  not  apply 
to  the-  arrears  of  income  accrued  due  and  payable  at  or  before  the  date 
of  a  judgment,  so  as  to  protect  such  arrears  {Hood-Barra  v.  Hertot, 
supra),  though  it  does  appiy  to  the  arrears  accruing  due  after  the  date  of 
iheJudgmentiiWhiiely  Y.Edwards,  (1896)  2  Q.  B.  48 ;  65  L.  J.  U.  B.  457). 
G^ese  doctrines  of  equity  with  respect  to  property  settled  to  a  married 
woman's  separate  use  were  extended  by  the  Judicature  Acts  to  every 
Division  of  the  High  Court  of  Justice,  in  the  cases  to  which  they  applied ; 
but,  as  regards  any  real  or  personal  property  of  a  married  woman  which 
was  not  settled  to  her  separate  use,  and  was  not  within  the  scope  of  those 
doctrines,  the  above-mentioned  rules  of  the  common  law,  subject  to  the 
exceptions  introduced  by  the  M.  W.  P.  Act,  1870  (see  ante,  p.  223),  con- 
tinued to  be,  in  general,  applicable  until  the  M.  W.  P.  Act,  1882,  came 
into  operation. 

Under  the  provisions  of  that  Act,  all  real  and  personal  property 
(including  aU  chattels  in  possession  or  choeea  in  action,  and  aU  real  estate 
and  chattels  real)  belonging  or  accruing  to  a  married  woman  whose 
marriage  took  place  on  or  after  the  1st  of  January,  1883,  or  acquired  on 
or  after  that  date  by  a  married  woman  whose  marriage  took  place  before 
that  date,  is  the  separate  property  of  the  married  woman  (see  the 
M.  W.  P.  Act,  1882,  ss.  1,  2,  5,  and  s.  24);  and  she  is,  therefore,  in 
general,  the  proper  person  to  sue  for  the  recovery  or  protection  thereof, 
or  for  any  injury  thereto,  in  any  case  where  such  property  is  not  vested 
in  trustees  for  her.  fSee  ss.  1  (2),  12,  cited  ante,  pp.  219,  220.)  That  Act 
and  the  amending  Act  of  1893,  contain  the  following  saving  clauses 
with  respect  to  settlements  and  restraints  upon  anticipation : — 

By  s.  19  of  the  M.  W.  P.  Act,  1882,  *'  ISTothing  in  this  Act  contained 
shall  interfere  with  or  affect  any  settlement  or  agreement  for  a  settlement 
made  or  to  be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman,  or  shall  interfere  with  or  render  in- 
operative any  restriction  against  anticipation  at  present  attached  or  to  be 
hereafter  attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will,  or  o&er 
instrument;  but  no  restriction  against  anticipation  contained  in  any 
settlement  or  agreement  for  a  settlement  of  a  woman's  own  property  to 
be  made  or  entered  into  by  herself  shall  have  any  validity  against  debts 
contracted  by  her  before  marriage,  and  no  settlement  or  agreement  for  a 
settlement  shall  have  any  greater  force  or  validity  against  creditors  of 
such  woman  than  a  like  settlMnent  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his  creditors." 
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Similarly,  the  M.  W.  P.  Act,  1893,  a.  1  (cited  ante,  p.  222),  expressly 
exempts  from  the  operatioii  of  that  section  any  separate  property  of  a 
married  woman  which  is  subject  to  a  restraint  on  anticipation. 

Contracts  made  by  a  mamed  woman  during  coyertnre  subsequently  to 
the  passing  of  the  M.  W.  P.  Act,  1893,  may  be  enforced  during  her 
widowhood  against  any  property  then  belongmg  to  her,  whether  it  had 
belonged  to  her  as  separate  property  during  the  marriage  or  not.    (See 

B.  1  (c),  cited  anUy  p.  222.)  But  contracts  made  by  a  married  woman 
during  coyerture  previously  to  the  passing  of  that  Act  can,  after  the 
determination  of  the  coverture  and  during  her  widowhood,  only  be 
enforced  against  such  of  her  then  existing  property  as  belonged  to  her 
during  the  marriage  as  free  separate  property  not  subject  to  restraint 
upon  anticipation.  (See  PtlUm  v.  Harrison,  (1891)  2  Q.  !B.  422 ;  60  L.  J. 
a  B.  742.) 

The  law  with  respect  to  paraphernalia  of  the  wife  has  not  been  affected 
by  the  M.  W.  P.  Acts.    (See  Tasker  v.  Tasker,  (1895)  P.  D.  1.) 

Wif^s  Contracts  as  A  pent,'] — The  authority  of  the  wife  to  contract  as 
agent  for  her  husband  is  a  question  of  fact  in  each  case ;  but  there  is, 
during  cohabitation,  Siprimd  facie  presumption  in  favour  of  her  authority 
to  contract  for  such  domestic  matters  as  are  usually  intrusted  to  the  man- 
agement of  thp  wife,  as  for  the  reasonable  supply  of  goods  for  the  use  of 
her  husband,  herself,  or  the  household,  accordmg  to  the  condition  in 
which  they  live.  (Phillipson  v.  Hatfter,  L.  E.  6  0.  P.  38 ;  40  L.  J.  0.  P. 
•14;  Montague  v.  Benedict,  2  Smith's  L.  C,  10th  ed.,  p.  463;  Beaton  v. 
Benedict,  ib,,  p.  469;  Dehenhamy,  Mellon,  5  Q.  B.  D.  394;  6  App.  Cas. 
24;  49  L.  J.  Q.  B.  497  ;  50  L.  J.  Q.  B.  155 ;  and  see  Leake  on  Con- 
tracts, 3rd  ed.,  p.  493.)  Such  presumption  of  authority  of  the  wife 
arising  merely  from  cohabitation  may  in  general  be  rebutted  by  proving 
that  tde  husband  had  siipplied  her  with  sufficient  funds  for  payment, 
whether  the  creditor  haa  notice  thereof  or  not  [Hoit  v.  Brien,  4  B.  & 
Aid.  252  ;  Mizen  v.  Pick,  3  M.  &  W.  481 ;  Richardson  v.  Du  Bois,  L.  E. 
6  Q.  B.  61 ;  39  L.  J.  Q.  B.  69 ;  Eastland  v.  Burchell,  3  Q.  B.  D.  432  ;  47 
Ij-  J.  Q-  B.  500),  or  by  proving  the  express  revocation  of  the  authority  by 
the  husband,  even  though  thero  has  been  no  notice  of  the  revocation  to 
the  parties  dealing  with  her  {Jolly  v.  Bees,  15  C.  B.  N.  S.  628 ;  33  L.  J. 

C.  P.  177 ;  Debenham  v.  Mellon,  supra).  But  if  there  have  been  previous 
dealings  of  the  same  kind  through  the  wife  with  the  same  person,  which 
have  been  acknowledged  by  the  husband,  thus  giving  a  foundation  of 
special  consent  to  the  agency,  it  seems  that  revocation  of  authority  would 
not  be  effectual  without  notice  to  the  person  dealing  upon  the  faith  of  the 
continuance  of  the  agency.  (Leake  on  Contracts,  3rd  ed. ,  p.  494 ;  Debenham 
V.  Mellon,  supra;  Truman  v.  Loader,  11  A.  &  E.  589.) 

There  is  no  such  presumption  of  authority  during  separation ;  but  a 
married  woman  living  apart  from  her  husband,  if  he  has  compelled  her  to 
do  6o,  or  if  she  has  oeen  compelled  to  separate  herself  from  him  by  his 
misconduct,  has,  if  she  is  without  an  adequate  maintenance,  an  implied 
authority,  which  he  cannot  rebut,  to  bind  mm  by  contracts  for  necessaiies 
{Manby  v.  Soott,  2  Smith's  L.  C,  10th  ed.,  p.  433 ;  Hindley  v.  Marquis  of 
Wettmeath,  6  B.  &  C.  200 ;  Bazeley  v.  Forder,  L.  E.  3  Q.  B.  559 ;  Wilson 
T.  Ford^  L,  E.  3  Ex.  63 ;  Debenham  v.  Mellon,  supra),  unless  she  has  been 
guilty  of  adultery  which  has  not  been  connived  at  or  condoned  by  him 
((yoOT«r  V.  Hancock,  6  T.  E.  603;  Atkynsy,  Pearce,  2  C.  B.  N.  S.  763 ;  26 
L  J.  0.  P.  252 ;  Cooper  v.  Lloyd,  6  C.  B.  "N.  S.  519 ;  Wilson  v.  Olossop, 
20  Q.  B.  D.  354 ;  57  L.  J.  Q.  B.  161). 
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In  the  case  of  a  wife  living  apart  from  her  husband,  the  onus  of  proying 
that  the  circumstances  are  such  as  to  render  the  husband  liable  to  be 
charged  lies  on  the  party  seeking  to  charge  him.  (Mainioaring  v.  Leslie, 
M.  &  M.  18;  Johnson  v.  Sumner,  3  H.  &  N.  261;  27  L.  J.  Ex.  341; 
Leake  on  Contracts,  3rd  ed.,  pp.  494,  495.) 

As  in  the  case  of  any  otner  agent,  a  husband  may,  by  ratification, 
become  liable  on  contracts  made  by  his  wife  in  excess  of  the  authority 
given  to  her  to  contract  as  his  agent.  {Montague  y.  Benedict,  supra ;  Beaton 
V.  Benedict,  supra ;  Millard  v.  Harvey,  34  Beay.  237 ;  Leake  on  0ontract8» 
3rd  ed.,  p.  499.) 

Li  cases  where  a  husband  would  be  liable  for  necessaries,  he  may  be 
liable  to  an  equitable  claim  for  money  lent  to  his  wife  and  applied  in  pro- 
curing necessaries,  or  paying  for  necessaries  procured.  (Harris  y.  Lee, 
1  P.  Wms.  482 ;  Jenner  y.  Morris,  3  D.  F.  &  J.  45 ;  30  L.  J.  Oh.  361 ; 
Davidson  v.  Wood,  1  D.  J.  &  S.  465 ;  32  L.  J.  Ch.  400 ;  Deare  y.  SouUen, 
L.  R.  9  Eq.  151.) 

As  to  what  are  necessaries,  see  Hunt  y.  De  Blaquiere,  5  Bing.  550 ; 
Bazeley  y.  Forder,  supra ;  Ottoway  y.  Hamilton,  3  0.  P.  D.  393 ;  47  L.  J. 
0.  P.  725  ;  Leake  on  Contracts,  3rd  ed.,  p.  497. 

If  the  credit  was  given  exclusively  to  the  wife,  the  husband  is  not  liable. 
{Bentley  v.  Oriffin,  5  Taunt.  356 ;  see  Jewshury  v.  Newbould,  26  L.  J.  Ex. 
247 ;  Dehenham  v.  Mellon,  supra,) 

Where  the  wife  has  express  or  implied  authority  to  bind  the  husband 
by  her  contracts,  the  fact  of  her  being  possessed  of  separate  property  does 
not  prevent  her  from  contracting  so  as  to  pledge  his  credit.  {Daviism^  y. 
Wood,  1  D.  J.  &  S.  465 ;  32  L.  J.  Ch.  400.) 

Actions  between  Husband  and  Wife.'] — At  common  law  a  husband  and 
wife,  being  regarded  as  one  person,  could  not  validly  contract  with  each 
other  (Leake  on  Contracts,  3rd  ed.,  p.  491),  or  sue  each  other  in  contract 
or  in  toH.  In  equity,  however,  a  married  woman,  being  regarded  as  a 
feme  sole  with  respect  to  her  separate  estate,  could  contract  directly  with 
her  husband  in  respect  of  it,  and  could  sue  or  be  sued  by  him  on  such 
contract.  {BuUerY,  Butler,  14  Q.  B.  D.  831,  834;  16  ib,  374;  55  L.  J. 
Q,,  B.  55.)  This  rule  of  equity  was,  hj  the  Judicature  Acts,  rendered 
applicable  in  all  the  Divisions  of  the  High  Court,  and  the  M.  W.  P.  Acts 
have  greatly  extended  its  applicability.  (See  Ib. ;  McGregor  v.  McGregor^ 
21  Q.  B.  D.  424;  57  L.  J.  Q.  B.  591 ;  Sweet  v.  Sweet,  (1895)  1  Q.  B.  12 : 
64  L.  J.  Q.  B.  108;  M.  W.  P.  Act,  1882,  ss.  1  (2),  12.)  The  remedies 
given  to  a  married  woman  by  the  M.  W.  P.  Act,  1882,  s.  12  (cited  ante, 
p.  220),  for  the  protection  and  security  of  her  separate  property,  are 
expressly  made  applicable  as  against  her  husband. 

A  husband  and  wife  may  validly  contract  with  each  other  as  to  conjugal 
rights,  or  as  to  compromising  proceedings  between  them  relating  thereto, 
even  without  the  intei-vention  of  a  trustee.  {Besant  v.  Wood,  L.  R.  12 
Ch.  D.  605;  48  L.  J.  Ch.  697;  Aldridge  v.  Aldridge,  13  P.  D.  211; 
McGregor  v.  McGregor,  supra.) 

As  to  a  wife  suing  her  husband  on  a  covenant  in  a  separation  deed,  see 
Sweet  y.  Sweet,  supra;  and  see  further  **  Illegality,**  post,  p.  729. . 

A  husband  who  after  the  marriage  has  lent  money  to  or  paid  money  for 
his  wife,  who  was  then  possessed  of  free  separate  property,  may  sue  her 
to  recover  payment,  but  he  cannot  sue  her  for  money  lent  to  or  paid  at 
her  request  for  her  before  the  marriage,  because  marriage  still  operates,  as 
at  common  law,  as  a  release  of  debts  or  obligations  which  have  accrued 
between  the  parties  before  marriage.    {Butler  y.  Butler,  supra.) 
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StatemefUs  of  Claim  by  a  Married  Woman  suing  alone  for  Debts 
contracted  or  on  Contracts  made  during  Coverture. 

[These  may  be  in  the  ordinary  form^  as  if  the  plaintiff  were  a 
feme  sole."] 


By  a  Married  Woman^  married  after  1882,  for  a  Debt  due  to  her 

on  a  Contract  made  before  her  Marriage, 

[The  statement  of  claim  may  be  in  the  ordinary  form^  as  if  the 
plaintiff  were  a  feme  sole,'} 


By  a  Husband  and  Wife  married  before  1883,  for  a  Debt  due  to 
the  WifCy  which  was  contracted  before  the  Maniage. 

Between  A.  B.  and  0.  B.,  Ms  wife,      .        .  Plainfnfffl, 

and 
D.  E., Defendant. 

Statement  of  Claim. 

The  plaintiffs'  olaim  is  for  [here  state  the  cause  of  action^  showing 
that  the  debt  accrued  to  the  wife  before  marriage^  or  accrued  iipon  a 
contract  made  with  her  before  marriagCy  asy  for  instance^  principal 
and  interest  due  under  the  defendant's  covenant  in  a  deed  dated 

By  B.  17,  proyiaioii  is  made  for  the  sammary  decision  by  a  judge  of  the 
High  Coiiit  of  any  question  between  husband  and  wife  as  to  the  title  to 
or  possession  of  property  on  application  by  sununons.  (See  Phillips  y. 
FhiUips,  13  P.  D.  220;  59  L.  T.  183;   Tasker  v.  Tashr,  (1895)  P.  D.  1.) 

Judicial  Separations^  Protection  Orders ^  &c,^ — ^The  effect  of  a  judicial 
separation,  as  of  a  divorce,  is  to  place  the  wife  in  the  same  position  as  to 
property,  as  to  contracts,  and  as  to  actions,  as  if  she  were  a  /ejne  sole. 
(20  &  21  Vict.  c.  85,  ss.  25,  26;  21  &  22  Vict.  c.  108,  s.  7.) 

A  protection  order  under  the  last-mentioned  Acts,  obtained  by  a  wife 
who  has  been  deserted  by  her  husband,  has  a  similar  effect. 

The  Summary  Jurisdiction  (Married  Women)  Act,  1895  (58  &  59  Vict. 
c.  39),  s.  5,  enables  justices  to  make  an  order  which  is  equivalent  to  a 
decree  of  judicial  separation. 

The  effect  of  a  divorce  under  the  Matrimonial  Causes  Act,  1857,  is  to 
place  a  married  woman  in  the  position  of  sl  feme  sole  with  respect  to 
property  and  contract,  and  with  respect  to  suing  and  being  sued.  (See 
Chpell  y.  Poiffell,  17  0.  B.  N.  S.  743 ;  34  L.  J.  0.  P.  168.)  But  a  decree 
ni$i  for  the  dissolution  of  the  marriage  does  not  change  the  status  of  the 
wife,  as  she  remains  a  married  woman  until  the  decree  is  made  absolute. 
{Norman  v.  l^Ulars,  2  Ex.  D.  359  ;  46  L.  J.  Ex.  579.) 

Wife  Executrix^  <frc.] — A  married  woman  may  be  oxecutiix,  adminis- 
tratrix, or  trustee  without  the  consent  of  her  husband.  (See  M.  W.  P. 
Act,  1882,  ss.  1  (2),  18,  24.) 
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the of ,  18 — ,  and  made  between  the  defendant  and 

the  plaintiflF,  C.  B.,  then  G.  H.,  before  her  marriage,  whereby 

the  defendant  covenanted  to  pay  her  £ ,  with  interest  thereon 

at  the  rate  of per  cent,  per  annum]. 

Particulars : — 

Statements  of  Claim  against  a  Married  Woman  sued  alone  for 
Debts  contracted^  or  on  Contracts  madCy  during  Coverture  after 
1882. 

[These  may  he  in  tM  ordinary  form^  as  if  the  defendant  were  a 
feme  sole ;  but  where  it  is  material  to  allege  the  fact  of  her  coverture 
and  her  possession  of  separate  property  at  the  date  of  the  contract 
[as  to  which  see  noteSy  ante^  pp.  221,  222),  the  commencement  may 
be  as  follows^  viz.,  in  an  action  for  debt,  The  plaintiff's  claim 
against  the  defendant,  who  is,  and  was  at  the  date  of  the  con- 
tract for,  &c.,  hereinafter  mentioned,  the  wife  of  E.  F.,  and 
possessed  of,  or  entitled  to  separate  property,  is  for  money  pay- 
able by  her  to  the  plaintiff  for,  &c.,  as  the  case  may  be,  continuing 
as  in  the  ordinary  form,  or,  where  the  action  is  for  damages  for 
breach  of  contract.  The  plaintiff  has  suffered  damage  by  the 
defendant's  breach  of  a  contract  made  between  her  and  the 

plaintiff  on  the of ,  18 — ,  for,  &c.  {as  the  case  may  be, 

stating  the  cause  of  action  as  in  the  ordinary  form) .  The  defendant 
was  at  the  time  of  the  making  of  the  said  contract,  and  still  is,  a 
married  woman  {or,  the  wife  of  E.  F.),  and  possessed  of  or 
entitled  to  separate  property.] 

l^Ift/ie  contract  was  made  on  or  after  the  bth  of  December,  1893, 
the  allegations  of  coverture  and  existence  of  separate  property  at  the 
date  of  t/ie  contract  are  not  in  general  material.  See  note,  ante, 
p.  222.] 

Against  a  Married  Woman  [and  her  Trustees']  on  a  Covenant 
made  by  her  during  Coverture,  and,  previously  to  1883, 
claiming  Payment  out  of  her  Separate  Estate  (a). 

1.  The  plaintiff's  claim  is  for  principal  and  interest  due  under 
the  covenant  of  the  defendant,  C.  D.,  in  a  deed  dated  the  1st  of 
January,  1882,  and  executed  by  the  defendant,  C.  D.,  who  then 
was,  and  still  is,  the  wife  of  E.  F.,  and  who  then  was,  and  still 
is,  possessed  of  or  entitled  to  certain  separate  property,  and  made 
the  said  covenant  with  reference  thereto. 


{a)  See  note  {a),  ante,  p,  219. 
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2.  [The  said  separate  property  was  and  is  vested  in  the 
defendants,  G-.  H.  and  I.  K.,  as  trustees  for  the  separate  use  of 
the  defendant  C.  D.  absolutely.] 

Partionlars :  \%taie  same]. 

The  ^aintiff  claims : — 

(1.)  To  have  the  said  separate  property  charged  with  the 
payment  of  [£ principal  and  £— —  tnterestl. 

(2.)  To  have  an  inquiry  directed  of  what  the  said  separate 
property  of  the  defendant,  C.  D.,  consists  at  the  present  date. 

L(3.)  To  have  an  order  for  payment  of  the  said  [£ 

principal  and  £ interesf]  out  of  the  said  separate  property.] 


Against  Husband  and  Wife^  married  ajiei*  1882, /or  a  Debt 
contracted  by  the  Wife  before  the  Marriage  (a). 

Between  A.  B., Plaintiff, 

and 
G.  D.  and  E.  D.,  wife  of  the  said  0.  D.,  Defendants. 

1.  The  plaintiff's  claim  is  for  money  due  from  the  defendants 
to  the  plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  E.  D.,  before  her  marriage  to  the  defendant  G.  D., 
which  took  place  after  the  commencement  of  the  Married 
Women's  Property  Act,  1882  [or^  state  the  year  of  the  marriage^ 
showing  it  to  have  been  subsequent  to  1882]. 

2.  The  defendant  G.  D.,  upon  or  subsequently  to  the  said 
marriage,  acquired  from  or  through  his  said  wife,  or  became 
entitled  from  or  through  his  said  wife,  to  property  belonging  to 
her,  which  was  and  is  more  than  sufficient  in  value  to  satisfy  the 
plaintiff's  claim  for  the  price  of  the  said  goods  [after  mddng 
such  deductions  (if  any)  as  he  is  entitled  to  make  under  the 
provisions  of  the  said  Act]. 

3.  The  defendant  E.  D.  has  \or,  is  possessed  of  or  entitled  to] 
separate  property  belonging  to  her,  independently  of  the  defen- 
dant C.  D. ' 

Particulars  are  as  follows : — 
The  plaintiff  claims : — 

Jud^ent  against  the  defendants  in  accordance  with  the  provi- 
Bions  of  s.  15  of  the  Married  Women's  Property  Act,  1882. 


(a)  See  note  (a),  avU,  p.  219. 
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Indbmnities  (a). 

Statement  of  Claim  by  the  Acceptor  of  an  Accommodation  Bill  on 

the  Contract  to  indemnify  him  (6). 

1.  The  plaintifF,  at  the  request  and  for  the  aooommodatioiL  of 
the  defendant,  aooepted  a  bill  of  exchange  for  £ drawn  on 


(a)  A  mere  indemnity,  as  distinguished  from  a  guarantee,  is  not  within 
8.  4  of  the  Statute  of  Frauds,  and  need  not  be  in  writing.  {Hoyle  v. 
Hoyhy  (1893)  1  Ch.  84 ;  Sutton  &  Oo.  v.  Orey,  (1894)  1  Q.  B.  285.)  So 
also  a  promise  to  answer  for  a  debt  or  liability  incurred  by  the  promisee 
himself,  is  not  within  that  section.  {Thomas  y.  Cook,  8  B.  &  0.  728; 
Eastwood  V.  Kenyoriy  11  A.  &  E.  438;  Hargreaves  v.  Parsons,  13  M. 
&  W,  661 ;  Guild  v.  Conrad,  (1894)  2  Q.  B.  885 ;  63  L.  J.  Q.  B.  721 ; 
see  also  '*  Ouarantees,"  ante,  p.  213.)  Notice  of  the  damnification  is 
not  a  condition  precedent  in  tne  contract,  unless  such  notice  was  ex- 
pressly stipulated  for  {Cutler  v.  Southern,  1  Wms.  Saund.,  187 L  ed., 
p.  133;  Duffield  v.  ScoU,  3  T.  R.  374);  but  the  effect  of  notice  of 
a  claim  or  action  may  be  to  give  the  mdemnifying  party  the  oppor- 
tunity of  resisting  it,  and  if  he  does  not,  of  justifying  the  party 
against  whom  the  claim  is  made  or  action  brought  in  oompromiaing  or 
paying  the  claim,  and  then  suing  on  the  contract  of  indemnity  for  the 
amount  he  has  to  pay,  and  all  costs  reasonably  incurred  by  reason  of  the 
claim  or  action.  {Parker  v.  Letvis,  L.  R.  8  Oh.  1035, 1058, 1059.)  Under 
a  contract  of  indemnity  against  a  claim,  all  costs  reasonably  incurred  by 
reason  of  the  claim  or  claims,  and  not  merely  those  payable  to  the  opposite 
party,  are  recoverable.  {Howard  v.  Lovegrove,  L.  E.  6  Ex.  43 ;  40  L.  J. 
Ex.  13;  Smith  v.  Compton,  3  B.  &  Ad.  407,  as  explained  in  Parker  v. 
Lewis,  supra,) 

Apart  from  any  express  promise,  a  contract  of  indemnity  may  in 
general  be  implied  where  one  who  is  only  secondarily  liable  performs,  under 
compulsion  of  law,  an  obligation  for  which  another  person  is  primarily 
liable.  {RoherU  v.  Crowe,  L.  R.  7  0.  P.  636,  637;  41  L.  J.  0.  P. 
200,  201.)  Such  contract  may  also  be  implied  '*  where  two  persons 
are  equally  liable  for  a  debt,  and  the  person  who  is  not  in  the  enjoy- 
ment of  the  property  in  respect  of  which  the  debt  arises,  and  therefore 
only  secondarily  liable,  is  called  iipon  to  pay."  (Roberts  v.  Crovje, 
supra ;  see  also  NevilVs  case,  L.  R.  6  Oh.  43 ;  40  L.  J.  Gh.  1.)  Thus  there 
is  an  implied  agreement  between  the  original  lessee  and  each  successive 
assignee  of  a  term  that  the  latter  shall  whilst  in  possession  indemnify  the 
former  from  liability  on  breaches  of  the  covenants  of  the  lease.  {MotUe  v. 
GarreU,  L.  R.  6  Ex.  132  ;  ih,  7  Ex.  101 ;  39  L.  J.  Ex.  69 ;  41  L.  J.  Ex.  62 ; 
and  see  Crouch  v.  Tregoning,  L.  R.  7  Ex.  88.)  So  an  agent  is  in  general 
entitled  to  indemnity  from  his  principal  against  any  liabilities  incurred  in 
executing  the  orders  of  his  principal,  unless  those  orders  are  illegal,  or 
unless  the  liabilities  are  incurred  by  reason  of  the  default  or  misoondact 
of  such  agent.  {Tliacker  v.  Hardy,  4  Q.  B.  D.  685,  687  ;  48  L.  J.  Q.  B. 
289 ;  Adamson  v.  Jarvis,  4  Bing.  66 ;  Dugdale  v,  Lovering,  L.  B.  10  C.  P. 
196;  44  L.  J.  0.  P.  197.)  As  to  pleading  an  agreement  to  indemnify 
implied  from  circumstances,  see  0.  XIX.  r.  24,  and  **  Agreemettts, 
ante,  p.  96.     See  further,  *'  Money  Paid,"  post,  p.  290. 

{h)  The  drawer  or  acceptor  of  an  accommodation  bill  is  entitled  to  re* 
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him  by  the  defendant,  and  delivered  it  to  the  defendant  upon 
the  terms  that  the  defendant  should  indenmify  the  plaintiff 
against  any  loss  or  damage  by  reason  of  his  so  accepting  and 
delivering  the  same. 

Particulars. 

Bill  dated  the of ,  18 — ,  payable months 

after  date. 

The  said  terms  were  contained  in  a  letter  signed  by  the 
defendant,  dated,  &c.  [or,  were  implied  from  the  circum- 
stances, the  plaintiff  having  lent  his  name  for  the  defen- 
dant's accommodation  as  such  acceptor  without  value,  or  as 
the  case  may  be"], 
2.  The  defendant  did  not  indemnify  the  plaintiff  against  the 
said  loss  or  damage,  and  the  plaintiff  was  obliged  to  pay  to 
Gr.  H.,  the  holder  of  the  said  bill,  the  amount  thereof,  with 
£ interest  thereon. 


Ofi  a  Promise  to  indemnify  the  Plaintiff  against  de/endiny  an 

Action. 

1.  In  the  month  of  ,  18 — ,  G.  H.  brought  an  action 

against  the  plaintiff  in  the  Queen's  Bench  Division  of  the  High 

Court  of  Justice  to  recover  a  sum  of  £ then  in  the  hands  of 

the  plaintiff  which  was  clcumed  by  the  defendant. 

2.  It  was  thereupon  orally  agreed  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  defend  the  said  action, 
and  that  the  defendant  should  indemnify  and  save  harmless  the 
plaintiff  from  all  loss  and  damage  by  reason  of  his  defending  the 
same. 

3.  The  plaintiff  accordingly  defended  the  said  action,  and 
such  proceedings  were  had  therein  that  the  said  G-.  H.  recovered 


coTer  against  the  party  accommodated,  not  only  the  amount  of  the  bill, 
but  also  Ihe  costs  which  he  has  been  compellea  to  pay  {Jones  v.  Brooke, 
4  Taunt.  464 ;  Stratton  y.  Matthews,  3  Ex.  48) ;  but  not  the  costs  of  an 
action  against  him  upon  the  bill  which  he  ought  to  have  paid  without 
action  (Seech  v.  Jones,  6  C.  B.  696 :  and  see  BUaaen  y.  Charles,  7  Bing.  246). 
Where,  howeyer,  such  costs  haye  oeen  incurred  at  the  defendant's  request, 
and  actually  paid  before  action,  they  may  be  recovered  as  money  paid  at 
the  defendanrs  request.    {Garrard  y.  CoUrell,  10  Q.  B.  679.) 

Upon  a  contract  to  indemnify,  such  as  that  to  indemnify  an  accommo- 
dation acceptor,  the  cause  of  action  accrues  when  the  plaintiff  is  damnified 
by  payment,  and  the  Statute  of  Limitations  begins  to  run  from  that  date 
{Reynolds  v.  Doyle,  1  M.  &  G.  753) ;  so  on  a  contract  to  indemnify  against 
the  costs  of  maintaining  an  action  {Cdtinge  y.  lleywtod,  9  A.  &  E.  633)., 
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judgment  therein  against  the  plaintiff  for  the  said  £ ,  and 

for  £ for  costs  of  action. 

4.  The  defendant  has  not  indemnified  and  saved  harmless  the 
plaintiff  from  all  loss  and  damage  hy  reason  of  his  defending 
the  said  action,  whereby  the  plaintiff  has  been  obliged  to  pay 

and  has  paid  the  said  £ for  costs  of  the  said  aetion,  and  a 

further  sum  of  £ incurred  by  the  plaintiff  for  his  own  costs 

and  expenses  in  and  about  defending  the  said  action. 


Ibr  Further  Forms  on  Contracts  of  Indemnity^  see  Webster  v. 
Petrcy  4  Ex.  D.  127 ;  Bmyear  v.  Patcson^  6  Q.  B.  D.  540. 


Infant  (a). 

Commencement  of  Statement  of  Clahn  by  an  Infant. 

Between  A.  B.,  an  infant,  by  C.  D.,  }  -di  •  4^a 

his  next  fnend  .         .  )  ' 

and 
E  F Defendant. 

Statement  of  Claim. 

The  claim  of  the  plaintiff,  who  is  an  infant  suing  by  C.  D., 
his  next  friend,  is,  &c.  [or.  The  plaintiff,  who  is  an  infant  and 
sues  by  C.  D.,  his  next  friend,  has  suffered  damage  by,  &c.]. 


(a)  By  0.  XVI.  r.  16,  '*  Infants  may  sue  as  plaintiffs  by  their  next 
friends  in  the  manner  heretofore  practised  in  the  Chancery  Division,  and 
may,  in  like  manner,  defend  by  their  guardians  appointed  for  that  pur- 
pose." (Danieirs  Ch.  Pract.,  6th  ed.,  pp.  104,  172.)  As  to  actions 
against  infants,  see  **/w/ancy,*'  post^  p.  732. 

An  infant  plaintiff,  after  coming  of  age,  may  elect  to  repudiate  the 
action.  (2  Chittj;*s  Pract.,  14th  ed.,  p.  1137;  Daniell's  Ch.  Pract., 
6th  ed.,  p.  114 ;  Simpson  on  Infants,  2nd  ed.,  p.  481.) 

Where  a  contract,  which  has  been  made  by  an  infant  jointly  with  adult 
persons,  has  been  repudiated  by  the  infant,  an  action  on  the  contract  may 
properly  be  brought  against  the  adult  contractors  only.  (See,  as  to  the 
former  practice,  Burgess  v.  Merrill,  4  Taunt.  468 ;  BuUen  &  Leake,  3rd 
ed.,p.  477.) 

Wnere  one  partner  in  a  firm  is  an  infant,  the  firm  may  be  sued  in  the 
firm  name,  but  judgment  for  a  business  debt  cannot  be  recovered  against 
the  firm,  but  only  against  the  firm  *'  other  than  the  infant  partner," 
{Lovdl  V.  Beauchamp,  (1894)  A.  C.  607 ;  63  L.  J.  Q.  B.  802 ;  O.  XLYIHa. 
r.  1,  cited  *'  Partners,'^  pat,  p.  308.) 
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Injttnction  (a). 

Ibr  Ibnns  of  Injunctions  to  restrain  Breaches  of  Contract^  see 
DanielVs  Chanceiy  FormSj  4th  ed.,  pp.  692—696 ;  Seton^s 
Judgments  and  Orders^  5th  ed.,  pp.  463 — 471. 


(a,).  Soe  generally  a«  to  izijunotioiis^  ^*  Ift^neHon,^*  postt  p.  446. 

Tlie  Court  has  a  gexifiral.  jxtnsdiction  to  anforee  by  injunction  a  ndgatiye 
eontract,  that  is,  a  ooyenant  or,  agreement  not  to  do  a  thing.  (Keir  on 
InjnnctionSt  4th  ed.,  pp.  ^iSei  seq, ;  Leake  on  Contracts,  3rd  ed.,  p.  960 ; 
Doheriy  t.  Albnafh  3  App.  Cas.  709^  720 ;  39  L.  T.  129 ;  Evaw  y.  Ware, 
(1892)  3  Ch.  502 ;  62  L.  J.  Ch.  256 ;  NardenfeU  y.  Maxim  Nordeti/eU  Co., 
(1694)  A.  a  535;  63  Jj.  J.  Ch.  908;  Qrimsion  y.  Cunningham,  (1894)  1  Q. 
B.  125.)  This  Jurisdiction  extends  to  cases  of  implied  contracts,  or 
breaches  of  oonndence.  {Poflard  y.  Fhotoffraphic  Co.y  40  Ch.  D.  348 ;  58 
L.  J.  Ch.  251 ;  Merryweather  y.  Moore,  (1892)  2  Ch.  518 ;  60  L.  J.  Ch.  505.) 

Kegatiye  stipulations,  though  forming  part  of  a  contract  which  could 
not  as  a  whole  oe  enforced  by  specific  performance,  may  neyertheless  be 
enforced  by  injunction,  where  they  are  seyerable  irom  the  rest  of  the 
contract.  (Kerr  on  Injunctions,  4th  ed.,  pp.  427,  439,  468;  Kemot  y. 
I\fUer,  3  D.  P.  &  J.  447,  459 ;  Darnell  y.  Bennett,  22  Ch.  D.  835 ;  52  L.  J. 
Ch.  414 ;  Grimdon  y.  Cunningham,  eupra;  Keith,  Prowse  &  Co.  y.  National 
Telephone,  (1894)  2  Ch.  147 ;  63  L.  J.  Ch.  373.)  Although  the  contaract 
or  stipulation  may  be  affirmatiye  in  form,  it  may  be  enforced  by  injunc- 
tion ii  it  sufficiently  implies  a  negatiye.  {Catt  y.  Tourle,  L.  £.  4  Ch.  654 ; 
National  Bank  y.  Marshall,  40  Ch.  D.  112;  58  L.  J.  Ch.  229;  Cleggy. 
HandM,  44  Ch.  D.  503 ;  59  L.  J.  Ch.  477.)  But  a  merely  affirmatiye  con- 
tract which  does  not  imply  any  negatiye  stipulation  cannot  be  enforced 
by  injunction,  though  in  a  proper  case  it  may  be  enforced  by  specific 
petrformanoe.  {Whibwood  Chemical  Co,  y.  Hardman,  (1891)  2  Ch.  416; 
60  L«  J.  Ch.  428.) 

Where  a  party  to  a  contract  in  effect  agrees  not  to  do  a  particular  act, 
the  fact  that  the  contract  stipulates  for  the  payment  of  a  sum  of  money 
by  way  of  penalty  for  a  breach  of  this  agreement  does  not  preyent  the 
g^ianting  of  an  injunction  against  acts  constituting  such  breach  {Howard 
Y.  Hopkgne,  2  Atk.  371 ;  Bird  y.  Lake,  1  H.  &  M.  Ill ;  Howard  y.  Wood- 
ward, 34  L.  J.  Ch.  47 ;  Jimea  y.  Heavens,  4  Ch.  D.  636 ;  London,  Ac,  Bank 
V.  PriU,  56  L.  J.  Ch.  987;  W.  N.  1887,  p.  137];  and  where  it  is  clear 
that  the  sum  so  made  payable  is  intended  merely  as  a  penalty  to  secure 
the  performance  of  the  agreement,  it  is  immaterial  that  it  is  called 
''liquidated  damages"  {National  Bank  y.  Marshall,  supra;  Leake  on 
Contracts,  3rd  ed.,  p.  937;  and  see  '*  Liquidated  Damages,"  post,  p.  278). 
But  where  a  fixed  sum  is  stipulated  to  be  paid  as  liquidated  damages  for 
a  breach  of  such  agreement,  and  it  appears  to  be  the  real  meaning  of  the 
contract  that  the  defendant,  if  he  chooses,  is  to  haye  the  ri^ht  of  doing 
the  act  on  payment  of  the  fixed  sum  as  an  eouiyalent,  an  injunction  will 
not  be  granted.  {French  y.  Mac(d>e,  2  Dr.  &  War.  276 ;  Sainter  y.  Ferguson, 
1  Mac  &  G.  286 ;  Coles  y.  Sims,  5  De  G.  M.  &  G.  1 ;  Young  y.  Chalkley, 
16  L.  T.  286;  Games  y.  NisheU,  7  H.  &  N.  158,  778;  30  L.  J.  Ex.  348.) 
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Insurance. 
I.  Marine  Policies  (a). 


(a)  A  contract  for  sea  insurance  must  be  expressed  in  a  policy,  other- 
wise, unless  it  is  an  insurance  against  those  losses  without  the  actual 
fault  or  privity  of  the  owner  in  respect  of  which  his  liability  is  limited  by 
s.  503  of  the  Merchant  Shipping  Act,  1894,  cited  post,  p.  336,  it  is  inyalid. 
(The  Stamp  Act,  1 89 1 ,  ss.  91 — 93. )  A  time  policy  is  inyalid  if  for  more  than 
twelye  months.  {Ib.\  By  the  same  statute  (s.  93  (3)),  **  A  policy  of  sea 
insurance  shall  not  oe  yalid  unless  it  specifies  the  particular  risk  or 
adventure,  the  names  of  the  subscribers  or  underwriters,  and  the  sum  or 
sums  insured,  and  is  made  for  a  period  not  exceeding  twelve  months." 

As  to  specifying  the  names  of  those  interosted,  see  28  Qeo.  III.  c.  66, 
s.  1,  infra. 

An  unstamped  or  insufficiently  stamped  policy  cannot  be  received  in 
evidence  in  civil  proceedings  except  on  payment  of  the  unpaid  duty,  and 
a  penalty  of  1007.,  and  of  a  further  sum  of  XL  (See  ss.  14,  95  of  the 
Stamp  Act,  1891.) 

The  ** slip"  or  memorandum  of  insurance,  which  is  initialled  by  the 
underwriters  before  executing  the  formal  policy  itself,  is  not  lesally  bind- 
ing or  enforceable  {Fisher  v.  Liverpool  Mar.  In$.  Co.,  L.  B.  9  Q.  B.  418 ; 
43  L.  J.  Q.  B.  114);  but  it  may  be  given  in  evidence  whenever  its  contents 
are  material  to  prove  some  collateral  fact,  as,  for  instance,  to  show  the 
intention  of  the  parties  as  to  the  nature  of  the  risk  (lonidee  y.  Pacific 
Ins.  Co.,  L.  E.  6  Q.  B.  674;  L.  E.  7  Q.  B.  517 ;  41  L.  J.  Q.  B.  190;  Cory 
y.  PaUon,  L.  E.  7  Q.  B.  304 ;  L.  B.  9  Q.  B.  577 ;  41  L.  J.  Q.  B.  195  (n) ; 
43  L.  J.  Q.  B.  181 ;  Lishman  v.  Northern  Mar.  Ins.  Co.,  L.  E.  8  C.  P. 
216;  L.  B.  IOC.  P.  179;  42  L.  J.  0.  P.  108;  44  L.  J.  0.  P.  185;  and  see 
Ashling  v.  Boon,  (1891)  1  Oh.  D.  568,  573 ;  60  L.  J.  Ch.  306).  The  insur- 
ance relates  back  to  the  time  when  the  real  agreement  is  made  between 
the  parties,  that  is,  to  the  date  of  the  **  slip  " ;  consequently  the  obligation 
which  attaches  to  the  relation  of  insurer  and  insured,  that  up  to  the  time 
of  insurance  all  material  facts  which  would  affect  the  ju^ment  of  an 
underwriter  must  be  communicated,  attaches  up  to  the  time  of  the  making 
of  the  slip  only,  and  not  to  that  of  the  executing  the  formal  policy. 
[Lishman  v.  Northern  Mar.  Ins.  Co.,  supra;  Cory  v.  PaUon,  supra; 
lonides  v.  Pacific  Ins.  Co.,  supra.) 

As  to  what  is  a  sufficient  description  of  the  risk  or  adventure  in  a  policy, 
see  Edivards  v.  Aherayron  Mutual  Ins.  Soc.,  1  Q.  B.  D.  563,  573 ;  44  L.  J. 
Q.  B.  67.  Where  a  partnership  firm  subscribes  a  policy,  it  is  sufficient  if 
the  name  of  the  firm  is  expressed  in  the  policy.  (See  Jleid  v.  Allan,  4  Ex. 
326 ;  Ilallett  v.  Dowdafl,  18  Q.  B.  2.) 

A  contract  by  an  incorporated  company  for  payment  of  the  amount 
insured  out  of  uie  capital  stock  and  funds  of  the  company  is,  as  against 
the  company,  tantamount  to  an  absolute  contract  for  payment  by  the 
company.  {^Sunderland  Marine  Ins.  Co.  y.  Kearney,  16  Q.  B.  925 ;  landley 
on  Companies,  5th  ed.,  p.  246.)  A  contract  by  directors  of  an  uninoorpo- 
rated  company  to  pay  out  of  the  funds  of  the  company  was  held  to  be 
equivalent  to  an  absolute  contract  for  payment  by  sudi  directors,  pro- 
vided that  there  were  such  funds  avauable  for  payment.  {Dawson  y. 
Wrench,  3  Ex.  359 ;  Ifallett  v.  DowdaJl,  18  Q.  B.  2.) 

The  action  on  a  policy  of  sea  insurance  may  be  brought  in  the  name  of 
the  party  nominally  effecting  the  insurance,  being  the  agent  or  insuranca 
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broker,  or  in  the  name  of  the  principal  or  party  interested ;  and  where  the 
insoranoe  has  been  effected  by  an  asent  in  his  own  name  on  behalf  of  his 
principal,  the  principal  may  sue  on  the  policy,  although  it  contains  nothing 
to  show  tiie  agency.  (De  Vignier  v.  Swanaouy  1  B.  &  P.  346,  n. ;  Brovoning 
V-  FrovineuU  Ins,  Co,  of  Canada^  L.  R.  o  P.  0.  263 ;  Provincial  Ina,  Co, 
of  Canada  y.  LeduCy  L.  IL  6  P.  G.  224;  Williams  y.  North  China  Ins,  Co,, 
1  C.  P.  D.  757.) 

By  28  Qeo.  111.  c.  56,  s.  1,  it  is  not  lawful  for  any  person  to  effect  any 
policy  of  insurance  upon  any  ship,  goods,  or  other  property,  without  first 
inseiting  in  such  policy  the  name  or  names,  or  usual  style  and  firm  of  one  or 
more  of  the  persons  interested  in  such  insurance,  or  of  the  consigpaors  and 
oonsi^nees  of  the  proi)erty  insured,  or  of  the  persons  residing  in  Great 
Britam  who  shall  reoeiye  the  order  for  and  effect  such  policy,  or  of  the 
persons  who  shall  giye  the  order  to  the  agent  immediately  employed  to 
effect  such  policy ;  and  by  s.  2  it  ijs  dedar^  that  eyery  policy  made  con- 
trary to  the  meaning  of  this  Act  shall  be  yoid. 

It  is  enacted  by  19  Geo.  II.  c.  37,  s.  1,  '*  that  no  assurance  or  assur- 
ances shall  be  maae  by  any  ^rson  or  persons,  bodies  corporate  or  politic, 
on  any  ship  or  ships  belonging  to  his  Majesty  or  any  of  his  subjects,  or 
any  goods,  merchandises,  or  effects,  laden  or  to  be  laden  on  board  of 
any  such  ship  or  ships,  interest  or  no  interest,  or  without  further  proof 
of  interest  tnan  the  policy,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salyage  to  the  assurer;  and  that  eyery  such  assur- 
ance shall  be  null  and  yoid  to  all  intents  and  purposes.''  This  sec- 
tion renders  policies  containing  the  forbidden  proyisions  yoid  which 
relate  to  British  ships,  or  eyen  to  probable  or  possible  loading  of  goods 
on  board  British  ships,  or  to  adyances  on  such  ships,  or  to  profits  de- 

riding  on  the  safety  of  such  ships  {Atkins  y.  Jujpe.y  2  C.  P.  i),  375 ;  46 
J.  C.  P.  824 ;  Berridge  y.  Man  On  Ins,  Co,,  18  Q.  B.  D.  346 ;  56  L.  J. 
Q.  B.  223) ;  but  it  does  not  apply  to  foreign  ships  ( Thelluson  y.  Fletcher,  1 
Doug.  315 ;  Craufurd  y.  Hutiter,  8  T.  B.  13 ;  Nantes  y.  Thompson,  2  East, 
385).  It  is  therefore  not  necessary,  in  the  case  of  a  policy  on  a  foreign 
ship,  to  allege  that  the  plaintiff  was  interested  in  the  snip.    {lb,) 

As  to  what  is  an  insurable  interest,  see  Wilson  y.  Jones,  L.  E.  2  Ex. 
139,  150;  Anderson  y.  Morice,  L.  E.  10  C.  P.  609;  1  App.  Cas.  713;  46 
L.  J.  H.  L.  11 ;  Stock  Y,  Inglie,  12  Q.  B.  D.  564;  53  L.  J.  Q.  B.  356; 
Inylis  y.  Stock,  10  App.  Cas.  263 ;  54  L.  J.  Q.  B.  582 ;  Colonial  Ins.  Co, 
of  New  Zealand  y.  Adelaide  Mar.  Ins,  Co,,  12  App.  Cas.  128 ;  56  L.  J. 
P.  C.  19. 
,By  the  Policies  of  Marine  Assurance  Act,  1868  (31  &  32  Vict.  c.  86), 
8.  1,  '*  Wheneyer  a  policy  of  insurance  on  any  ship,  or  on  any  goods  in 
any  ship,  or  on  any  freignt,  has  been  assigned,  so  as  to  pass  the  beneficial 
interest  in  such  policy  to  any  person  entitled  to  the  property  thereby 
insured,  the  assignee  of  such  pohcy  shall  be  entitled  to  sue  thereon  in  his 
own  name ;  and  the  defendant  in  any  action  shall  be  entitled  to  make 
any  defence  which  he  would  haye  been  entitled  to  make  if  the  said  action 
had  been  brought  in  the  name  of  the  person  by  whom  or  for  whose 
account  the  policy  sued  upon  was  effected";  and  by  s.  2,  '*the  assign- 
ment of  a  pohcy  may  be  made  by  indorsement  in  the  form  giyen  in  the 
schedule."  (See  aim  Judicature  Act,  1873,  s.  25  (6),  cited  '* Assignment,*' 
ante,  p.  107.) 

In  an  action  by  an  assignee  under  the  Policies  of  Marine  Insurance 
Act,  1868,  the  statement  of  claim  should  show  that  the  assignee  suing  in 
his  own  name  is  entitled  to  the  property  insured  by  the  policy. 
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The  policy  may  be  asaiffned  after  loss.  {Lloyd  y.  Fleming,  L.  B.  7  d.  B. 
299 ;  41  L.  J.  Q.  B.  93.)  When  the  interest  of  the  assured  in  the  subject- 
matter  of  an  insurance  has  ceased,  the  policy  cannot  be  assigned  by  him 
unless  in  pursuance  of  a  previous  agreement  for  assignment  made  with  a 
person  interested  in  such  subject-matter.  {North  of  England  Oil  Co,  t. 
Archangel  Tm,  Co,,  L.  E.  10  Q.  B.  249 ;  44  L.  J.  Q.  B.  121.) 

In  an  action  by  the  assignee  of  a  policy  imder  the  abore  statute,  the 
insurers  are  not  entitled  to  set  off  a  debt  incurred  with  them  by  the 
assured  for  premimns  on  policies  effected  with  them  by  the  assured  after 
the  date  of  the  assignment.  {Pellas  v.  Neptune  Mar,  Ins,  Co,,  5  0.  P.  D. 
34 ;  49  L.  J.  0.  P.  163.) 

In  statements  of  claim  on  marine  policies,  the  interest  in  the  subject  of 
the  policy  is  averred  as  being  in  the  plaintiff,  if  the  insured,  or  in  the 
person  or  persons  on  behalf  of  whom  he  is  suing.  (Cohen  y.  Hannam,  5 
Taunt.  101.^  An  averment  of  interest  at  the  time  oi,  or  before  effecting 
the  policy,  is  immaterial ;  it  is  sufficient  if  the  plaintiff  be  interested  at 
the  commencement  of  the  risk.  {Rhind  v.  Wilkinson,  2  Taunt.  237.)  If 
the  insured  assigns  away  his  interest  after  effecting  the  policy  and  before 
the  loss,  he  cannot  recover  upon  the  policy,  except  where  he  is 
trustee  of  the  policy  for  the  assignee.  (Powlea  v.  Innea,  11  M.  &  W. 
10;  NoHh  of  England  Oil  Co,  v.  Archangd  Ine,  Co,,  L.  E.  10  Q.  B.  249; 
44  L.  J.  Q,.  B.  121.)  If  the  assignment  was  only  by  way  of  mortgage,  he 
may  recover.  {Ward  v.  Beck,  13  0.  B.  N.  8.  668;  32  L.  J.  C.  P.  113.) 
In  an  action  on  a  policy  (lost  or  not  lost)  it  is  immaterial  that  the  plaintiff 
acquired  his  interest  and  made  the  insurance  after  the  loss,  provided  he 
had  no  notice  of  such  loss  at  the  time  of  making  the  insurance.  {Stdher^ 
land  V.  Pratt,  11  M.  &  W.  296.)  The  interest  may  be  valued  in  the  policy 
at  a  fixed  sum  independently  of  its  real  value,  and  the  insured  is  entitled 
to  recover  such  fixed  sum  for  a  total  loss  {Irving  y.  Manning,  6  G.  B.  391 ; 
Barker  v.  Janson,  L.  E.  3  C.  P.  303 ;  37  L.  J.  0.  P.  105 ;  Lidgett  v.  Secretan, 
L.  E.  6  C.  P.  616 ;  40  L.  J.  0.  P.  257);  or  a  proportionate  part  for  a  xiartial 
loss  {Lewis  v.  Rucker,  2  Burr.  1167 ;  and  see  i>enooii  v.  Home  and  Colonial 
Assurance  Co,,  L.  E.  7  C.  P.  341 ;  41  L.  J.  C.  162). 

If  that  which  immediately  caused  the  loss  is  a  peril  of  the  seas, 
an  insurance  against  peril  of  the  seas  applies,  although  it  may  have 
been  induced  by  negligence  on  the  part  of  those  in  chcurge,  the 
principle  being  thatm  the  case  of  a  marine  policy  the  proximate 
cause  only  is  considered.  {Wilson  v.  Xantho,  12  App.  Gas.  503;  66 
L.  J.  Adm.  116 ;  Pink  v.  Fleming,  25  Q.  B.  D.  396 ;  59  t.  J.  Q.  B.  660.) 
As  to  what  are  perils  of  the  seas,  see  Wilson  v.  Xantho,  supra  ;  Than^ 
Ins.  Co,  V.  HamiUati,  12  App.  Gas.  484;  56  L.  J.  Q.  B.  626 ;  The  Bedouin, 
(1894)  P.  1;  BallantyncY,  Mackinnon,  (1896)  2  Q.  B.  455.  An  injury 
caused  to  cargo  or  ship  by  collision  is  a  loss  by  perils  of  the  seas 
{Buller  V.  Fisher,  3  Esp.  67 ;  Smith  v.  ScoU,  4  Taunt.  126 ;  De  Vaur 
V.  Salvador,  4  A.  &  E.  420 ;  Simpson  v.  Thomson,  3  App.  Gas.  279) ;  but 
where  a  shipowner  has  been  compelled  to  pay  damages  m  consequence  of 
a  collision,  such  dama&;e8  are  not  recoverable  as  loss  by  perils  of  the  sea 
under  a  policy  which  contains  no  "collision  clause  {De  Vaux  v. 
ScUvador,  4  A.  &  E.  420).  The  *'  collision  clause,"  usually  inserted  to 
insure  damage  payable  for  collisions  did  not  include  costs  incurred  by 
shipowners  in  successfully  defending  an  action  for  collision.  {Xenos  v. 
Fox,  L.  E.  3  G.  P.  630;  4  i6.  665 ;  37  L.  J.  G.  P.  294 ;  38  ih.  351.)  A 
''running  down*'  clause  is  now  frequently  inserted  to  include  the  costs 
incurred  or  paid  in  consequence  of  htigation  respecting  collision,  though 
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Against  an  Underwriter^  on  a  Policy  of  Insurance  an  a  Ship  for 

a  Lossfjb), 

{R.  8.  a,  1883,  App.  a  Sect.  V.  No.  6.) 

The  plaintiff  was  interested  to  the  amount  of  £ ,  under  a 

maiine  policy  of  insurance  for  that  amount,  dated  the         ■  of 


damages  payable  for  loss  of  life  or  personal  injury  are  still  usually 
excluded.  (Marsden  on  Collision,  3ra  ed.,  p.  290;  Taylor  y.  Bewar, 
o  B.  &  S.  58 ;  33  L.  J.  a  B.  141 ;  M'Cowan  y.  Baine,  (1891)  A.  0.  403.) 

A  contract  of  insurance  is,  in  general,  a  contract  of  indemnity,  and  an 
insurer  who  has  by  paying  ^e  loss  indemnified  the  insured,  is  entitled  to 
bring  an  action  in  tne  name  of  the  insured  against  a  wrongdoer  who  has 
caused  such  loss  for  damages  for  the  injury.  {Mason  y.  Sainsbury, 
3  Doug.  04 ;  Randal  y.  Cochran,  I  Yes.  Sen.  97  ;  Midland  Ins.  Go.  y. 
Bmiih,  6  Q.  B.  D.  561 ;  50  L.  J.  Q.  B.  329.)  If  the  insiured,  after  pay- 
ment of  compensation  by  the  insurer  for  the  loss,  sues  a  wrongdoer  who 
has  caused  such  loss,  he  is  in  general  to  be  regarded  as  trustee  of  the 
proceeds  of  the  action  for  the  insurer.  [Ih. ;  and  see  The  Sir  C.  Napier, 
5  P.  D.  73 ;  49  L.  J.  Adm.  23.)  See  further,  as  to  the  extent  of  this 
right  of  subrogation,  Simpson  y.  Thomson,  3  App.  Cas.  279 ;  Burnand  y. 
Rodocanachi,  1  App.  Cas.  333;  Sea  Ins.  Co.  y.  Iladden,  13  Q.  B.  D.  706; 
53  L.  J.  Q.  B.  252  ;  King  y.  Victoria  Ins.  Co.,  (1896)  A.  C.  50. 

By  the  3  &  4  Will.  IV.  c.  42,  s.  29,  damages  in  the  nature  of  interest 
may  be  giyen  in  actions  on  policies  of  insurance. 

in  the  case  of  some  mutual  insurance  societies  or  clubs  there  are  pro- 
yisions  in  the  rules  by  which  they  are  goyemed  proyiding,  in  effect,  that 
members  only  shall  be  entitied  to  sue  for  losses,  or  be  liable  to  be  sued 
for  contributions  or  premiums ;  and  where  this  is  so,  effect  must  be  giyen 
to  those  proyisions.  ( United  Kingdom  Association  y.  Nevill,  19  Q.  B.  D. 
110;  Montgomerie  y.  United  Kingdom  Association,  (1891)  1  Q.  B.  370;  60 
L.  J.  Q.  B.  429 ;  and  see  Oreat  Britain  Al  Association  y.  Wylli^,  22 
Q.  B.  D.  710;  58  L.  J.  Q.  B.  614.^  Where  the  members  of  a  mutual 
insurance  association  agreed  that  tne  manager  of  the  association  should 
sue  in  his  own  name  for  all  sums  payable  by  members  for  premiums  and 
contribution,  it  was  held  that  the  manager  was  not  thereby  enabled  to 
sue.  {Gray  y.  Pearson,  L.  B.  5  C.  P.  568 ;  Etmns  y.  Hooper,  1  Q.  B.  D. 
45;  45L.  J.  aB.  206.) 
*  (6J  The  loss  may  be  total  or  partial,  or  what  is  termed  a  **constructiye 
total  loss."  The  policy  may  be  '*  yalued,"  that  is  to  say,  the  parties  may 
have  agreed  in  tne  policy  as  to  the  yalue  tc  be  put  upon  tiie  subject- 
matter  of  the  insurance  in  case  of  loss ;  and,  if  so,  such  yalue  is,  in  the 
absence  of  fraud  or  mutual  mistake,  concluaiye,  or  it  may  be  **  open,"  that 
is  to  say,  left  to  be  ascertained. 

A  '*  constructiye  total  loss  "  is  when  the  damage  is  of  such  a  character 
that  the  insured  is  entitled,  if  he  thinks  fit,  to  treat  the  loss  as  total, 
although  the  subject-matter  of  the  insurance  still  exists  in  specie.  There 
may  be  a  '*  total  loss,"  although  the  ship  does  still  exist  in  specie,  as,  for 
inataace,  in  the  case  of  capture  and  sale  upon  condemnation,  where 
capture  is  a  peril  insured  against.  {Cossman  y.  West,  13  App.  Cas.  160, 
170.)  Under  a  policy  against  **  total  loss  only,"  a  constructiye  total 
loss  may  be  recoyered.     (Adams  y.  M'Kenzie,  13  C.  B.  N.  S.  442 ;  32 
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18 — ,  on  the  ship  "  Hero,"  subscribed  by  the  defendant 

for  £ . 

Peurticulars. 

1.  Valued  or  open :— Valued  at  £20,000. 

2.  Voyage : — At  and  from  Cardiff  to  Valparaiso. 

3.  [Ory  time  : — From  noon  of  Ist  January,  18 — ,  to  noon  of 

1st  January,  18 — .] 

4.  Premium  to  defendant : — £ per  cent. 

5.  Perils  insured  against  causing  loss : — Of  the  seas. 

6.  Loss : — Total  [or,  exceeding  3  per  cent.]. 

The  plaintiff  claims  £ . 

Place  of  trial,  Bristol. 

(Signed) 
Delivered 


Tfie  like  J  against  an  Incorpoi^ated  Company  {h). 

The  plaintiff  was  interested  to  the  amount  of  £ under  a 

marine  policy  of  insurance  made  by  the  defendants  [under  their 

common  seallfor  that  amount,  dated  the of ,  18 — , 

on  the  ship  **  Hero." 

Particulars : — \_The  same  as  in  the  preceding  FormJ] 


Against  an  Underwriter  on  a  Manne  Policy  for  a  Constructive 

Total  Loss  (6). 

The  plaintiff  was  interested  to  the  amount  of  £ under  a 

marine  policy  of  insurance  for  that  amount,  dated  the of 

,  18 — ,  on  the  body,  tackle,  boats,  furniture,  and  equip- 


L.  J.  0.  P.  92.)  Notice  of  abandonment  is,  in  ffeneral,  a  condition 
precedent  to  the  right  of  the  assured  to  claim  for  a  **con8tnictive 
total  loss."  {Knight  v.  Faith,  15  Q.  B.  649 ;  Kaltenhach  v.  Mackenzie, 
3  0.  P.  D.  467 ;  48  L.  J.  0.  P.  9.)  Where,  howerer,  there  is  substantially 
nothing  to  abandon,  and  the  insurer  would  ^ain  nothing  by  the  notice  of 
ubandonment,  the  giving  of  such  notice  is  held  excused  or  waived. 
{Rankin  v.  Potter,  L.  E.  6  H.  L.  83;  42  L.  J.  C.  P.  169;  KaUenhacJk  v. 
Mackenzie,  supra,) 

A  sale  authorized  by  necessity  during  the  voyage  may  amount  to  a 
total  loss,  for  which  the  assured  may  recover  without  notice  of  abandon- 
ment. {Boux  V.  Salvador,  3  Bing.  N.  C.  266 ;  Rankin  v.  Potter,  supra  ; 
Cossman  v.  West,  13  App.  Cas.  160,  176.) 

{b)  See  preceding  note. 
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ment  of  the  S.S.  "  British  Queen,"  subscribed  by  the  defendant 
for£ . 

Fartioulars. 

1.  Valued  or  open : — ^Valued  at  £ ; 

2.  Adventure : — ^At  and  from  the  port  of to  the  port  of 

,  and  until  she  should  there  have  been  safely  moored 

at  anchor  for  twenty-four  hours. 

3.  Premium  to  the  defendant : — £ . 

4.  Perils  insured  against  causing  loss : — Of  the  seas. 

5.  Loss : — Constructive  total. 

6.  Notice  of  abandonment: — Gfiven  in  writing  by  Messrs. 

,  ship*8  agents,  to  defendant of ,  18 — . 


Against  an  Underwriter  on  a  Policy  of  Insurance  on  Cargo  fw 

a  Loss  (J). 

The  plaintiff  was  interested  to  the  amoimt  of  £3,000  upon  a 

marine  policy  of  insurance  for  that  amount,  dated  the of 

,  1& — ,  on  the  cargo  of  the  ship  "  Ellen,"  subscribed  by  the 

defendant  for  £250. 

Particulars. 

1.  Valued  or  open : — Valued  at  £3,000. 

2.  Voyage : — ^At  and  from  the  port    of to   the   port 

of . 

3.  Premium  to  the  defendant : — £ per  cent. 

4.  Perils  insured  against : — Of  the  seas. 

5.  Loss: — ^Total  [or,  partial,  being  deterioration  caused  by 

leaking,  amounting  to  £1,500,  or,  as  the  case  may  be\ 


On  a  Policy  of  Insurance  upon  Goods  to  recover  for  a  General 

Average  Loss  (c). 

1.  The  plaintiff  was  interested  as  owner  [or,  state  how]  in 
twenty  tons  of  linseed  shipped  at  Siga  on  board  the  ship 


ih)  See  note  (ft),  ante,  p.  239. 

(c)  ''General  average"  is  the  proportionate  contribution  made  by  all 
fersone  interested  in  me  ship,  froi|;ht,  or  cargo,  in  respect  of  damage  or 
loss  sustained  by  any  part  of  the  ship  or  cargo  which  is  sacrificed  in  order 
to  preserve  the  rest,  and  for  the  common  benefit  of  all  concerned  in  the 
adventore.  (See  Abbott  on  Shipping,  12th  ed.,  p.  497 ;  Amould  on 
Ifarine  Insnranoe,  6th  ed.,  pp.  845  et  «eg. ;  8vensden  v.  WaUacey  18  Q.  £. 

B.L.  R 
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"  West  Ella,"  and  caused  himself  to  be  insured  thereon  hy  the 

defendants  by  a  policy  of  marine  insurance,  dated  the of 

,  18 — ,  made  in  consideration  of  the  payments  therem 

mentioned  by  the  defendants  for  £ ,  at  and  from  the  said 

port  of  Eiga  to  the  port  of  Hull  against  perils  of  the  seas,  the 
said  goods  being  warranted  free  from  average,  unless  general, 
or  the  ship  should  be  stranded  [or,  as  the  form  of  the  policy  may 
be"]. 

2.  Whilst  on  the  said  voyage,  and  whilst  the  plaintiff  was 
interested  as  aforesaid,  the  ship,  together  with  the  said  linseed, 
was,  by  perils  of  the  seas,  brought  into  great  danger  of  being 
lost,  and  the  master  of  the  said  ship,  for  the  general  safety  and 

E reservation  of  the  ship  and  linseed  and  other  cargo  then  on 
oard,  was  obliged  to,  and  did,  cut  away  and  cast  overboard 
masts,  sails,  and  rigging  of  the  ship,  whereby  the  same  were 
wholly  lost. 

3.  The  plaintiff,  in  consequence,  became  liable  to  pay,  and 
paid,  a  proportionate  part  of  the  value  of  the  said  masts,  sails, 

and  rigging,  thereby  sustaining  a  general  average  loss  of  £ 

[being  £ per  cent,  for  earn  £100  so  insured  by  him]. 


.  For  Eeturn  of  a  Premium  paid  on  a  Policy  oflnsuranccy  where 

the  Risk  never  attached  {c). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  received  by  the  defendant  for  the  use 


D.  69 ;  10  App.  Caa.  404 ;  64  L.  J.  Q.  B.  497 ;  Royal  Mail  Co,  v.  English 
Bank  of  Bio,  19  Q.  B.  D.  362;  67  L.  J.  Q.  B.  31 ;  The  BrigeUa,  (1893) 
P.  189  ;  The  Bona,  (1895)  P.  125;  64  L.  J.  P.  D.  &  A.  62.) 

'*  Particular  average ''  is  damage  or  partial  loss  arising  from  the  perils 
insured  against,  not  amounting  to  a  total  or  constructiye  total  loss,  and 
not  including  any  loss  or  damage  which  amounts  to  *'  general  average.'* 

iSee  Lowndes  on  Marine  Insurance,  2nd  ed.,  p.  170;  Arnould  on  Marine 
insurance,  6th  ed.,  p.  937 ;  and  see  Kidston  v.  Empire  Marine  Ins,  Co»^ 
L.  E.  1  C.  P.  635 ;  2  Ih.  367 ;  36  L.  J.  C.  P.  260;  36  lb.  160;  Price  v. 
A  1  Ships  Small  Damage  Aasociatim,  22  Q.  B.  D.  680,  589 ;  68  L.  J.  Q.  B. 
269.} 

(c)  As  the  premium  is  paid  in  consideration  of  the  risk  to  be  incurred 
by  tne  underwriter,  the  general  rule  is  that,  if  the  risk  has  never  in  fact 
commenced,  the  amount  of  the  premium  may  be  recovered  back  by  the 
party  who  has  paid  it.  f  See  Tyrie  v.  Fletcher,  Oowp.  666 ;  2  Arnould  on 
Marine  Insurance,  6th  ea.,  p.  1100.) 

If  the  risk  has  once  commenced,  or  if  the  policy  be  void  for  illegality, 
or  avoided  on  the  ground  of  fraud  of  the  insured,  the  premium  is  not 
recoverable  (3  Kent,  Com.  341 ;  AUkins  v.  Jiipe,  2  C.  P.  D.  376 ;  46  L.  J« 
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of  the  plaintiffy  being  the  amount  of  a  premium  paid  by  the 
plaintiff  to  the  defendant  upon  a  policy  of  sea  insurance,  dated 

the of ,  18 — ,  and  subscribed  by  the  defendant  for 

JB ,  whereby  the  plaintiff  caused  himself  to  be  insured  in 

the  sum  of  £— - —  against  the  perils  therein  mentioned  upon  a 

voyage  from to upon  goods  to  be  carried  on  the  said 

voyage  in  the  ship  " ,"  beginning  the  adventure  from  the 

loading  of  the  said  goods  on  the  said  ship. 

2.  U^e  said  goods  were  never  loaded  on  the  said  ship,  and 
tiie  said  ship  made  the  said  voyage,  and  no  risk  ever  commenced 
upon  the  said  adventure. 

Particulars. 

y  18 — .    Amount  of  premium  paid  to  the  defen- 
dant imder  the  said  policy         .        •    £ . 


n.  Life  Policies  {a). 

By  Executors  against  an  Insurance  Company  upon  a  Policy  of 
Insurance  on  the  Life  of  the  Testator  {a). 

The  plaintiffs'  claim  is,  as  executors  of  [the  last  wiU  of] 
C.  D.,  deceased,  for  £ ,  payable  by  the  defendants  to  the 


O.  P.  824) ;  but  if  the  policy  be  avoided  by  a  material  concealment  or 
misrepresentation  without  fraud,  the  premium  may  be  recovered,  the  risk 
never  having  attached  (Anderson  v.  Thornton.,  8  Ex.  425). 

See  further  **  Money  ^ccet'wd,"  post^-p,  298. 

(a)  By  14  Qeo.  m.  c.  48,  s.  1,  **  No  insurance  shall  be  made  by  any 
person  or  persons,  bodies  politic  or  corporate,  on  the  life  or  lires  of  any 
person  or  persons,  or  on  any  other  event  or  events  whatsoever,  wherein 
the  person  or  persons  for  i^ose  use,  benefit,  or  on  whose  account  such 
policy  or  policies  shall  be  made  shall  have  no  interest,  or  by  gaming  or 
wagering,  and  that  everv  assurance  made  contrary  to  the  true  intent 
and  meaniog  hereof  shall  be  null  and  void  to  all  mtents  and  purposes 
whatsoever. 

Bv  8.  2,  '  *  It  shall  not  be  lawful  to  make  any  policy  or  policies  on  the  life 
or  llvee  of  any  person  or  persons,  or  other  event  or  events,  without 
inserting  in  such  policy  or  policies  the  person's  or  persons'  name  or  names 
interested  therein,  or  for  whose  use,  benefit,  or  on  whose  account  such 
policy  is  so  made  or  underwrote."  It  is  not  sufficient  for  the  name  of  the 
party  interested  merely  to  ap})ear  in  the  policy,  but  it  must  be  inserted 
therein  as  the  name  of  the  party  interested.  [Hodson  v.  Observer  Life 
An.  8oc.,  8  E.  &  B.  40 ;  26  L.  J.  Q.  B.  303 ;  Evans  v.  Bignold,  L.  E. 
4  0.3.622). 

By  s.  3,  "In  all  cases  where  the  insured  hath  interest  in  such  life 
or  lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 

r2 
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plaintiffs  as  such  executors  under  a  policy  of  insurance  for  that 
amount  upon  the  life  of  the  said  C.  D.,  dated  the of f 


from  the  insurer  or  insurers,  than  the  amount  or  value  of  the  interest  of 
the  insured  in  such  life  or  liyes,  or  other  eyent  or  eyents." 

The  interest  in  this  statute  means,  in  ^neral,  pecuniary  interest.  The 
interest  of  a  father  in  the  life  of  a  child  is  not  siimcient  alone  to  support 
an  insurance  on  the  child's  life.  {Hal/ord  y.  Kymer,  10  B.  &  C.  724 ; 
Worthington  v.  Cwrtiay  1  Ch.  D.  419 ;  45  L.  J.  Ch.  269.  J  But  a  wife  may 
insure  her  husband's  life,  and  the  husband  his  wife  s.  {Reed  y.  Key, 
Peake's  Add.  Cases,  70 ;  Huckman  y.  Femie,  3  M.  &  W.  565.)  A  yolun- 
tary  undertaking  to  maintain  a  step-sister  was  held  to  give  an  insurable 
iuterest.     {Barnes  y.  London  Life  Ins,  Co,^  (1892)  1  Q,.  B.  864.) 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor  {AnderBon 
y.  Ediey  Park,  Ins.,  8th  ed.,  914,  915),  provided  the  debt  is  not  an  illegal 
one  {Dwyer  v.  EdiCy  Park,  Ins.,  8th  ed.,  914) ;  and  a  cestui  que  trust  may 
insure  the  life  of  his  trustee  {Collett  y.  Morrison,  9  Hare,  162). 

Where  one  person  causes  another  in  whose  life  ho  has  no  pecuniary 
interest  to  insure  such  life  in  his  own  name,  but  at  the  expense  and  for 
the  benefit  of  such  first  person,  the  policy  is  void  imder  the  statute. 
{Wainwright  v.  Bland,  1  M.  &  W.  32;  1  M.  &  Rob.  481;  Shilling  r. 
Accidental  Death  Ins,  Co.,  2  H.  &  N.  42;  26  L.  J.  Ex.  266.)  A  promise 
made  b^  a  creditor  to  his  debtor  not  to  enforce  a  debt  during  his  life,  if 
made  without  consideration,  is  not  an  insurable  interest  of  tne  debtor  in 
the  life  of  the  creditor.  {Hehden  v.  West,  3  B.  &  S.  579  ;  32  L.  J.  Q.  B.  85. ) 
A  contract  of  employment  at  a  salary  for  a  certain  number  of  years 
creates  an  insurable  interest  in  the  life  of  the  employer.  {IhJ\  It  is 
sufficient  that  there  is  an  interest  in  the  life  of  the  person  insurea  at  tho 
time  of  effecting  the  insurance ;  and  it  is  immaterial  that  it  ceases  after- 
wards. The  value  of  the  interest  at  tho  date  of  the  poHcy  may  bo 
recovered  on  the  death,  but  no  more.  {Dolby  v.  India  &  Lond,  Ins,  Co,, 
15  C.  B.  365 ;  24  L.  J.  0.  P.  2 ;  Law  v.  London  Indisputable  Life  Co,^ 
1  K.  &  J.  223 ;  24  L.  J.  Ch.  196.)  If  the  same  interest  be  insured  with 
several  insurers,  no  more  than  the  value  of  the  interest  insured  can  bo 
recovered.     {Uebden  v.  West,  supra,) 

By  the  Married  Women's  Property  Act,  1882,  s.  11,  a  married  womaa 
may  effect  a  policy  upon  her  own  life  or  the  life  of  her  husband  for  her 
separate  use,  and  a  policy  effected  by  a  man  on  his  own  life  and  expressed 
to  be  for  the  benefit  of  his  wife  or  children,  or  by  a  woman  on  her  owu 
life,  and  expressed  to  be  for  the  benefit  of  her  husband  or  children,  creates 
a  trust  in  favour  of  the  objects  therein  named ;  provided  that  on  proof 
that  the  policy  was  effected,  and  the  premiums  paid  with  intent  to  defraud 
creditors,  the  creditors  become  entitled  to  receive  out  of  the  moneys 
payable  under  the  policy  a  sum  equal  to  the  premiums  so  paid. 

Interest  may  in  some  cases  be  recovered  as  damages  on  a  policy  of  in- 
surance.    (See  3  &  4  Will.  IV.  c.  42,  s.  29,  cited;  " Interest,''  post,  p,  249.) 

The  stamping  of  life  poUcies  is  governed  by  the  Stamp  Act,  1891  (54  & 
55  Vict.  c.  39).  Some  life  insurance  companies  are  entitled  by  their  special 
Acts  to  sue  or  be  sued  in  the  name  of  their  public  officer  or  manager. 
(See  Bunyon  on  Life  Assurance,  3rd  ed.,  pp.  15  tt  seq,) 

Where  the  policy  is  not  under  seal  tho  consideration  should  be  statecl 
in  the  claim ;  out  where  it  is  under  seal  it  is  sufficient  to  state  that  it  is 
under  seal« 
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-,  effected  by  him  with  the  defendants,  and  made  by  them 
in  consideration  of  the  payments  made  and  to  be  made  to  them 

as  therein  mentioned.     [C.  D.  died  on  the of  -■ ,  18 — , 

whilst  the  said  policy  was  stiU  in  foroe.] 


The  likey  by  an  Assignee  under  30  8f  31  Vict,  c.  144  (6). 

1.  The  plaintiff's  claim  is  for  £ ,  payable  by  the  defen- 
dants to  the  plaintiff  upon  a  policy  of  insurance  for  £ upon 

the  life  of  CD.,  deceased,  dated  the of ,  18 — ,  effected 

by  the  said  C.  D.  with  the  defendants,  and  made  by  them  in 
consideration  of  the  payments  made  and  to  be  made  to  them  as 
therein  mentioned. 

2.  On  the of ,  18 — ,  C.  D.  assigned  the  said  policy 

by  indorsement  thereon  [or,  by  a  separate  instrument,  describing 
the  same'\  to  the  plaintiffj  who,  on  the of ,  18 — ,  gave 


(6)  By  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  o.  144), 
8.  1,  **Any  person  or  oozporation  now  being,  or  hereafter  becoming 
entitled  by  assignment,  or  other  derivatiYe  title,  to  a  policy  of  life 
assurance,  and  possessing  at  the  time  of  action  brought  the  right  in- 
equity  to  receive  and  the  right  to  give  an  effectual  discharge  to  the 
assurance  company  liable  under  such  policy  for  moneys  thereby  assui'ed 
or  secured,  shall  be  at  liberty  to  sue  at  law  m  the  name  of  such  person  or 
corporation  to  recover  such  moneys.'* 

By  8.  3,  **  No  assignment  made  after  the  passing  of  this  Act  of  a  policy' 
of  life  assurance  shall  confer  on  the  assignee  therem  named,  his  executors, 
administrators,  or  assigns,  any  right  to  sue  for  the  amount  of  such  policy, 
or  the  moneys  assured  or  secured  thereby,  until  a  written  notice  of  the 
date  and  purport  of  such  assignment  shall  have  been  given  to  the 
assurance  company  liable  under  such  policy  at  their  principal  place  of 
business  for  the  time  being,  or  in  case  thev  have  two  or  more  principaL 
places  of  business,  then  at  some  one  of  such  principal  places  of  business, 
either  in  England,  or  Scotland,  or  Ireland,  and  the  date  on  which  such 
notice  shall  be  received  shall  regulate  the  priority  of  all  claims  under  any 
assignment ;  and  a  x>ayment  bond  fide  made  in  respect  of  any  policy  by 
any  assurance  company  before  the  date  on  which  such  notice  shall  have 
been  received  shall  be  as  valid  against  the  assignee  giving  such  notice  as 
if  this  Act  had  not  been  passed." 

By  8.  5,  "  Any  such  assignment  may  be  made  either  bv  indorsement  on 
the  policy,  or  by  a  separate  instrument  in  the  words  and  to  the  effect  set 
forth  in  the  schedule  hereto,  such  indorsement  or  separate  instrument 
being  duly  stamped." 

It  is  provided  by  54  &  55  Yict.  c.  39,  s.  118,  that  no  assignment  of  a 
life  policy  shall  confer  on  the  assignee  any  right  to  sue  for  the  money 
assured  thereby  or  to  give  a  valid  discharge  for  them,  unless  tiie  assign- 
nent  is  duly  stamped. 
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to  the  defendants  a  written  notice  of  the  date  and  pnrpoit 
of  such  assignment  at  their  principal  place  of  bufiiness. 
3.  [0.  D.  died  on  the of ,  18—.] 


On  a  Policy  of  Insurance  on  the  Life  of  a  Third  Person  (c). 

1.  The  plainti£E's  claim  is  for  £ ,  payable  by  the  defen- 
dants to  the  plaintrS  under  a  policy  of  insurance  for  that 
amount,  dated  the of ,  18 — ,  and  made  by  the  defen- 
dants in  favour  of  the  plaintiff  upon  the  life  of  G.  H.  in 
consideration  of  the  premiums  mentioned  in  the  said  policy. 

2.  The  plaintiff  was  at  the  time  of  the  making  of  the  said 
policy  interested  in  the  life  of  the  said  G-.  H.  to  the  full  amount 
of  the  said  policy. 

3.  The  said  G.  H.  died  on  the of ,  18—. 


in.  Fire  Policies  (a). 

On  a  Policy  of  Insurance  against  Fire. 

1.  By  a  policy  of  insurance  dated  the of ,  18 — , 

made  by  the  defendants,  in  consideration  of  premiums  paid  and 


(c)  See  note  (a),  antCf  p.  243. 
[a] 


i)  A  policy  of  fire  iiiBiirance  is  void  unless  tlie  person  in  whose  favour 
it  IS  made  has  an  insurable  interest  in  the  goods  insured  and  his  name  is 
inserted  in  the  policy.  (See  14  Geo.  III.  c.  48,  ss.  1  and  2,  dted  ante, 
p.  243.)  Such  interest  must  exist  at  the  time  of  the  insuring  and  of  the 
fire  {Lynch  v.  Dalzell,  4  Bro.  P.  C.  431 ;  Saddlers'  Co.  v.  Badcoek,  2  Atk. 
654),  and  should  be  dloged  in  the  statement  of  claim.  A  warehouseman, 
wharfinger,  or  common  carrier,  has  a  sufficient  insurable  interest  in  the 
goods  which  are  deposited  with  him.  ( Waters  v.  Monarch  Ins.  Co.,  5  E.  & 
B.  870 ;  25  L.  J.  Q.  B.  102 ;  L.  d:  N.  W.  By.  Co.  v.  Olyn,  1  E.  &  E.  652 ; 
28L.  J.  Q.  B.  193.) 

As  to  what  is  an  insurable  interest,  see  further  Marks  v.  HamiUon^ 
1  Ex.  323;  21  L.  J.  Ex.  109 ;  NoHh  BritUh  Ins.  Co.  v.  Moffait,  L.  B.  7 
0.  P.  25 ;  41  L.  J.  C.  P.  1 ;  Ehsworth  v.  Alliance  Marine  Ass.  Co.^  L.  R. 
8  0.  P.  596;  Collingridge  v.  Boyal  Exchange  Ass.  Co.,  3  Q.  B.  D.  173;  47 
L.  J.  Q.  B.  32 ;  and  Leake  on  Oonti'acts,  3rd  ed.,  p.  657.  A  policy  of  fire 
insurance  is  a  contract  of  indemnity,  and  upon  payment  of  the  amount  of 
the  loss  the  insurer  is  entitled  to  be  put  in  the  place  of  the  assured 
[Darrell  v.  Tihbitts,  5  Q.  B.  D.  560 ;  60  L.  J.  Q.  B.  33 ;  Midland  Ins.  Co. 
V.  Smith,  6  Q.  B.  D.  661 ;  50  L.  J.  Q.  B.  329 ;  Castellain  v.  Fresion,  11 
Q.  B.  D.  380;  52  L.  J.  Q.  B.  366);  and  if  at  a  subsequent  time  the 
assured  receives  compensation  from  other  sources  for  the  loss  sustained 
by  him,  the  insurer  is  entitled  to  recover  from  the  assured  any  sum  which 
he  may  have  received  in  excess  of  the  loss  actually  sustained  by  him 


Imurance,  247 

to  be  paid  to  them  by  tbe  plaintifi,  the  defendants  insured  the 

plaintiff  against  loss  or  damage  by  fire  as  follows — viz.,  £ 

on  a  dwelling  house,  No. , Street, [in  the  coimty 

of ']j  and  £ on  the  furniture  and  other  goods  in  the 

said  house,  the  plaintiff  bein^  then,  and  at  the  time  of  the  loss 
and  damage  hereinafter  mentioned,  interested  in  the  said  house 
and  goods  to  the  amounts  so  insured  thereon  respeotiyely. 

2.  On  the of y  18 — ,  the  said  house  and  goods 

were  destroyed  [or,  damaged]  by  fire. 

3.  The  amoimt  of  the  said  loss  and  damage  is  due  from  and 
pa^ble  by  the  defendants  to  the  plaintiff,  and  has  not  been 
paid. 

Faitioulars. 

[Farticnlars  of  the  said  loss  and  damage  were  duly  delivered 

to  the  defendants  on  the of ,  18 — ,  ory  ezoeed 

three  folios,  and  are  delivered  herewith,  or,  state  the 
partictUar8y  if  they  do  not  exceed  three  folios.'] 

The  plaintiff  olaims  £ . 


rV.  Accidents  (fl). 


{DarreU  v.  Tibbttts,  eupra) ;  and  dmilarly,  the  full  value  of  any  right  of 
the  assured  against  Uiira  parties  to  which,  but  for  renunciation  on  the 
part  of  the  assured,  the  insurer  would  have  been  entitled  to  be  subro- 
gated, must  be  accounted  for  {West  of  England  Ins.  Co,  v.  Isaacsy  [1S9&] 
2  a  B.  377;  affirmed  (1897)  1  Q.  B.  226;  66  L.  J.  Q.  B.  36).  In  the 
case  of  fire  insurance  the  **slip"  or  ''provisional insurance,"  which  is 
frequently  given  by  the  insurer  pending  the  execution  of  the  formal 
policy,  usuuly  creates  a  legal  contract,  l£is  not  being  prevented  by  any 
statutory  provisions  similar  to  those  relating  to  marine  insurance. 
{Thompson  v.  AdarnSf  23  Q.  B.  D.  361;  and  see  ** Insurance,  Marine,** 
ante,  p.  236.)  The  stamping  of  fire  policies  is  governed  by  the  Stamp 
Act,  1891  (64  &  55  Vict.  c.  39). 

(a)  As  to  the  meaning  of  ''accident,"  see  Sinclair  v.  Maritime  Passengers 
Ass,  Co,,  3  £.  &  E.  478;  30  L.  J.  Q.  B.  77 ;  Lawrence  v.  Accidental  Ins. 
Co.,  7  Q.  B.  D.  216;  50  L.  J.  Q.  B.  522 ;  South  Staffordshire  Tram  Co.  v. 
Sickness  and  Accident  Assurance,  (1891)  1  Q.  B.  402;  60  L.  J.  Q.  B.  47; 
Pugh  V.  L.  B.  <fe  S.  C.  By,  Co,,  [1896]  2  Q.  B.  248 ;  65  L.  J.  Q,  B. 521 ; and 
see  also  Harrdyn  v.  Crown  Accidental  Ins.  Co.,  (1893)  1  Q.  B.  750;  62 
L.  J.  a  B.  409. 

The  knowledge  of  the  agent  who  effects  an  insurance,  as  regards  mis- 
statements or  omissions  in  the  proposal  for  insurance,  ma^,  under  certain 
circiunstances,  affect  the  insurers,  and  render  such  misstatements  or 
omissions  immaterial.  {Bawden  v.  London  Ass.  Co.,  (1892)  2  Q.  B.  534  ; 
61  L.  J.  Q.  B.  792.)    The  stamping  of  policies  against  accident,  or  for 

Gyments  during  sickness  or  incapacity  from  personal  injury,  is  governed 
'  the  Stamp  Act,  1891,  as  explamed  by  58  Yict.  c.  16,  s.  13. 
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Interest  (a). 


(a)  Interest  ib  recoverable  as  a  debt  in  cases  where  it  is  due  xmder  the 
terms  of  a  contract,  ex|>ro88  or  implied,  for  its  payment,  or  under  a  statute 
fixing^  the  amount,  or  it  may,  in  some  cases,  oe  recoyerable  as  damages 
for  the  wrongful  detention  of  money  which  ought  to  have  been  paid. 
{Cameron  v.  Smith,  2  B.  &  Aid.  305 ;  Higgins  v.  Sargent,  2  B.  &  C.  348 ; 
Hudson  V.  Fawcetty  7  M.  &  G.  348 ;  Webster  v.  British  Empire  Aas,  Co», 
16  Ch.  D.  169,  178 ;  49  L.  J.  Oh.  769 ;  L.  C.  &  D.  By.  Co,  v.  S,  E,  By,  Co., 
(1892)  1  Ch.  120 ;  61  L.  J.  Oh.  294 ;  Wilka  v.  Wood,  (1892)  1  Q.  B.  684 ; 
61  L.  J.  a  B.  616.)  , 

Where  interest  is  'due  under  an  express  or  implied  contract,  or  under  a 
statute  fixing  the  amount,  so  that  it  is  payable  as  a  debt,  it  may  be  the 
subject  of  a  special  indorsement  on  the  writ;  but  where  it  is  claimable 
merely  as  damages,  a  claim  for  it  cannot  be  specially  indorsed,  except 
where  such  damages  are  declared  by  statute  to  be  in  effect  liquidated 
damages.  (*'  Special  Indorsements,^^  ante,  p.  80 ;  Sheba  Gold  Mining  Co.  y. 
Truhshawe,  (1892)  1  Q.  B.  674 ;  61  L.  J.  Q.  B.  219 ;  Witks  v.  Wood,  supra; 
QoU  Ores,  Ac,  Co.  v.  Parr,  (1892)  2  a  B.  14 ;  61  L.  J.  Q.  B.  622.) 

By  the  common  law,  where  the  contract  is  silent  as  to  interest,  it  is 
generally  presumed  not  to  be  within  the  contemplation  of  the  parties,  and 
so  cannot  be  claimed.  {De  Havilland  v.  Bowerhank,  1  Camp.  60;  Friihling 
V.  Schroeder,  2  Bing.  N.  0.  77;  Bhodes  v.  Bhodes,  Johns,  663;  29  L.  J. 
Ch.  418;  L.  C.  &  D.  By.  Co.  v.  S.  E.  By.  Co.,  (1892)  1  Ch.  120;  (1893) 
A.  0.  429 ;  61  L.  J.  Ch.  294 ;  63  L.  J.  Ch.  93;  Leake  on  Contracts,  3rd 
edit.,  pp.  944  et  seq.)  But  a  contract  to  pay  interest  may,  in  some  cases, 
be  im^nied  from  tne  previous  course  of  dealing  between  the  parties 
{Friihling  v.  Schroeder,  2  Bing.  N.  C.  77),  and  this  may  even  authorize 
a  charge  for  compound  interest  {Eaton  v.  Bell,  6  B.  &  Aid.  34 ;  and  see 
Mosse  V.  Salt,  32  Beav.  269 ;  32  L,  J.  Ch.  756 ;  Ferausson  v.  Fyffe,  8  CL  & 
F.  121;  Williamson  v.  Williamson,  L.  E.  7  Eq.  342). 

Interest  by  way  of  damages  was  allowable  at  common  law  by  the  custom 
of  merchants  upon  mercantile  securities,  such  as  bills  of  exchange  or  pro- 
missory notes,  where  there  was  no  express  contract  for  the  payment  of 
interest.     {Higgins  v.  Sargent,  supra.) 

The  allowance  of  interest  as  liquidated  damages  on  bills  of  exchange 
and  promiBSory  notes  containing  no  express  contract  for  payment  of 
interest  is  now  specially  provided  for  by  the  Bills  of  Exchange  Act,  1882, 
8.  67.  (See  **  Bills  of  Exchange,**  ante,  p.  131 ;  and  see  Latvrence  v.  Will^ 
cocks,  (1892)  1  a  B.  696 ;  61  L.  J.  Q.  B.  519 ;  and  ** Special  IndorsemenU,*' 
ante,  p.  80.) 

Interest  may  be  allowed  on  the  price  of  goods  agreed  to  be  paid  for  by  a 
bill  or  note,  although  the  bill  or  note  was  never  given  {Farr  v.  Ward,  3 
M.  &  W.  26 ;  Davis  v.  Smyth,  8  M.  &  W.  399) ;  and  on  a  guarantee  for 
the  payment  of  a  bill  {Hare  v.  Bickards,  7  Bing.  254) ;  and  on  a  loan  of 
money  which  was  to  be  secured  by  a  bill  {Denton  v.  Bodie,  3  Camp.  493, 
496). 

By  3  &  4  Will.  IV.  c.  42,  s.  28,  it  is  enacted  that  **  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the  current  rate 
of  interest,  from  the  time  when  such  debts  or  sums  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument  at 
a  certain  time ;  or,  if  payable  otherwise,  then  from  the  time  when  demand 


Interest  249 


of  payment  shall  haye  been  made  in  writing,  so  as  such  demand  shall 
g:iTe  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of 
such  demand  until  the  term  of  payment ;  provided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by  law."  (As  to  the  con- 
Btraction  of  this  section,  see  L,  C.  &  J).  By,  Co,  v.  S,  E,  By.  Co,,  (1892) 
1  Ch.  120;  (1893)  A.  0.  429;  61  L.  J.  Oh.  294;  63  L.  J.  Ch.  93.)  A 
contract  to  pay  a  sum  of  money  six  months  after  the  death  of  A,  who,  at 
the  time  of  the  contract  is  alive,  is  a  contract  to  pay  at  a  ''  certain  time.*' 
{In  re  Horner,  [1896]  2  Ch.  188 ;  66  L.  J.  Ch.  694.) 

The  service  of  a  writ  of  summons  indorsed  with  a  claim  for  interest  is 
not  a  sufficient  demand  within  this  section.  {Bhymney  By.  Co.  v.  Bhymney 
Iron  Co.,  26  a  B.  D.  146 ;  59  L.  J.  a  B.  414 ;  Skeba  Gold  Mining  Co.  v. 
Trubshawe,  (1892)  1  Q.  B.  674,  680 ;  61  L.  J.  Q.  B.  219.)  As  to  what  is 
a  sufficient  demand  within  this  section,  see  further  Oeake  v.  Boss,  44  L.  J. 
C.  P.  315 ;  Ward  v.  Eyre,  15  Ch.  D.  130 ;  49  L.  J.  Ch.  657. 

By  8.  29,  "The  jury,  on  the  trial  of  any  issue  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods  at  the  time  of  the  con- 
vefrsion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  a^portatisy 
and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of 
insurance." 

The  discretionary  powers  of  allowing  interest  given  by  the  above- 
cited  enactments  to  the  jury  at  the  trial  may  also  be  exercised  by  a  judge 
of  the  High  Court  at  the  trial  or  hearing  of  an  action  which  is  tned  or 
heard  without  a  jury.  (See  Webster  v.  British  Empire  Life  Ass.  Co., 
15  Ch.  D.  169;  49  £.  J.  Ch.  769;  Cook  v.  Fowltr,  L.  E.  7  H.  L.  27;  43 
li.  J.  Ch.  855;  L.  C.  &  D.  By.  Co.  v.  8.  E.  By.  Co.,  (1892)  1  Ch.  120; 
(1893)  A.  C.  429 ;  61  L.  J.  Ch.  294 ;  63  L.  J.  Ch.  93.) 

Interest  under  the  statute  can  only  be  given  by  way  of  damages,  and 
must  therefore  be  assessed  by  the  jury  or  other  tribunal  at  the  trial  or 
hearing  {lb. ;  Berrington  v.  Phillips,  1  M.  &  W.  48),  who  may,  if  they 
think  fit,  refuse  to  allow  it  {AUwood  v.  Taylor,  1  M.  &  G.  279 ;  Webster  v. 
British  Empire  Life  Ass.  Co.,  supra;  Wilks  v.  Wood,  (1892)  1  Q.  B.  684; 
61  L.  J.  Q.  B.  516). 

Interest  will  not  be  allowed  as  damages,  where  the  delay  in  payment  of 
the  principal  sum  sued  for  was  occasioned  by  the  default  of  the  plaintiff, 
as  b^*  his  neglecting  to  take  the  necessary  steps  to  ascertain  and  fix  the 
amount  ^yable  (X.  C.  &  D.  By.  Co.  v.  S.  E.  By.  Co.,  supra),  or  to  obtain 
a  legal  title  to  receive  and  give  a  discharge  for  the  money  ( Webster  v. 
British  Empire  Life  Ass.  Co.,  15  Ch.  D.  169  ;  49  L.  J.  Ch.  769). 

Where  interest  is  sought  to  be  recovered  as  a  debt  due  under  a  contract 
or  a  statute,  the  contract  for  its  payment,  or  the  facts  which  bring  the  case 
-within  the  statute,  should  appecur  m  the  statement  of  claim.  {Sheba  Gold 
Mining  Co.  v.  Trubshawe,  (1892)  1  a  B.  674,  682 ;  61  L.  J.  Q.  B.  219 ; 
Ooid  Ores,  &c.  Co.  v.  Parr,  (1892)^2  Q.  B.  14 ;  61  L.  J.  Q.  B.  522 ;  and  see 
R,  S.  C.  1883,  App.  C,  Sect.  lY.,  Forms  3—8.)  An  express  daim  for 
interest  should  be  meerted  where  it  is  sought  to  be  recovered  as  damages 
for  non-payment  of  a  debt  which  does  not  ordinarily  bear  interest,  e.g.,  a 
debt  for  goods  sold  or  money  received. 

Where  interest  is  merely  sought  to  be  recovered  as  damages  for  a  breach 
of  contract  other  than  the  non-payment  of  money,  it  maybe  given  without 
any  specific  claim  for  it  in  the  pleading,  provided  the  general  claim  of 
damages  is  large  enough  to  include  it.  (See  Marsh  v.  Jones,  40  Ch.  D. 
563 ;  L.  C.  db  D.  By.  Co,  v.  S,  E,  By.  Co.,  supra.)    Where  it  is  claimable 
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For  Statements  of  Claim  for  Principal  and  Interest,  where  the 
Interest  is  claimed  as  a  Debt  or  Liquidated  Demand,  see 
^^ Agreements^*  ante,  p.  98;  ^^ Bills  of  Exchangey*  ante, 
p.  130 ;  " Bonds,''  ante,  p.  163;  ''Money  Lent,'' post,  p.  289. 


Statement  of  Claim  for  Interest  only,  where  it  is  not  sought  to 
recover  the  Principal :  see  "  Mortgage,"  post,  p.  303. 


For  Instances  of  Statements  of  Claim  where  Interest  is  claimed  as 
Unliquidated  Damages  for  the  Nonpayment  of  Money  due, 
see  ''Agent,"  ante,  pp.  89, 90 ;  "  Fraud,"  ante,  pp.  436—439. 
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as  damages,  it  may  be  given  down  to  the  time  of  the  trial  or  hearing. 
(See  O.  iXXVI.  r.  58,  cited  '[Damages,''  ante,  p.  63.) 

Where  a  written  security  is  given  lor  the  payment  of  money  on  a  certain 
day,  with  interest  at  a  specified  rate  up  to  tnat  day,  this  does  not  imply  a 
contract  for  payment  of  mterest  at  that  rate  after  the  day,  and  if  the  debt 
is  not  then  paid  any  allowance  claimed  in  respect  of  its  subsequent  non- 
payment is  in  the  nature  of  damages  for  non-payment,  and  the  amount  of 
such  damages  depends  upon  the  discretion  of  the  tribunal  before  which 
the  claim  is  made.  {Cook  y.  Fowler ,  L.  E.  7  K.  L.  27 ;  43  L.  J.  Gh.  865 ; 
In  re  EoherU,  14  Oh.  D.  49 ;  Mdlereh  y.  Brown,  45  Oh.  D.  225 ;  60  L.  J. 
Oh.  43 ;  and  see  the  Bills  of  Exchange  Act,  1882,  s.  57  (3),  above  referred 
to.)  It  is  usual  to  give  such  damages  at  the  stipulated  rate  of  interest, 
where  that  is  not  excessive.  (/&. ;  see  Leake  on  Contracts,  3rd  ed., 
p.  948.) 

Since  the  repeal  of  the  usury  laws  by  17  &  18  Yict.  c  90,  any  rate  of 
interest  agreed  upon  between  the  parties  is  lawful.  But  this  repeal 
does  not  affect  the  equity  jurisdiction  to  grant  relief  against  unoon- 
Bcionable  bargains  for  extravagant  rates  of  interest  made  with  expectant 
heirs,  Ac,  in  uie  absence  of  proper  advice.  (Earl  of  Aylesford  v.  MorrtB^ 
L.  E.  8  Ch.  484 ;  Beynon  v.  Cook,  L.  R.  10  (A.  389.) 

(a)  A  final  judgment  of  a  Court  of  competent  jurisdiction  for  the 
payment  of  a  sum  certain  creates  a  debt,  for  which  an  action  will  lie 
{WilliamB  v.  Jones,  13  M.  &  W.  628.  633;  Hutchinson  y.  Gillie,  11  Ex. 
798 ;  Grant  v.  Easton,  13  Q.  B.  D.  302 ;  53  L.  J.  Q.  B.  68 ;  FkUpott  v. 
Lekain,  35  L.  T.  855 ;  Marbella  Iron  Co,  v.  AUen,  47  L.  J.  C.  P.  601 ;  38 
L.  T.  815;  Leake  on  Contracts,  3rd  ed.,  pp.  104,  133^;  though  as  to 
County  Court  judgments,  vide  infra.  But  no  action  will  lie  on  a  jud^ 
ment  which  is  not  final,  but  remains  subject  to  the  control  of  the  Court 
whidi  pronounced  it,  and  may  be  varied  at  its  discretion.  (See  Nouvian 
T.  Freeman,  15  App.  Oas.  1;  59  L.  J.  Ch.  337;  Bailey  y.  BaUey^  13  Q. 
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B.  D.  855 ;  53  L.  J.  Q.  B.  583 ;  and  Westmoreland  Slate  Co,  y.  Feilden, 
(1891)  3  Ck  15 ;  60  L.  Ch.  680.) 

An  action  may  in  general  be  Drought  on  an  interlocutory  order  made 
in  any  cause  or  mailer  in  the  Supreme  Gourti  for  payment  of  money  or 
oosts  to  any  person  or  party.  (0.  "XlJl,  t,  2^;  In  re  Boyd,  (1895)  1 
Q.  B.  611 ;  64  li.  J.  Q.  B.  439 ;  Godfrey  y.  George,  (1896)  1  Q.  B.  48 ;  65 
!-•  J.  a  B.  249.) 

An  action  lies  upon  an  order  for  oosts  which  forms  part  of  a  final  judg-* 
ment  of  the  House  of  Lords.  {Marbella  Iron  Ore  Co,  y.  Allen,  47  L.  J. 
O.  P.  601.) 

An  action  will  in  general  lie  on  the  judgment  of  an  inferior  Court, 
whether  a  Court  of  record  or  not.  {Read  y.  Pope,  1  C.  M.  &  B.  302 ; 
Williams  y.  Jones,  13  M.  &  W.  628.)  But  no  action  can  be  maintained  in 
the  High  Court  on  a  judgment  of  a  County  Court  established  under  the 
County  Courts  Acts  {Berkeley  y.  Elderhin,  1  E.  &  B.  805 ;  22  L.  J.  Q.  B. 
281 ;  Austin  y.  Mills,  9  Ex.  288 ;  32  L.  J.  Ex.  40),  though  such  judgment 
jnay  be  the  subject  of  a  set-off  or  counterclaim  (see  Stanton  y.  Styles,  5 
Ex.  578.  The  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  63, 
expressly  enacts  that  no  action  shall  be  brought  in  a  County  Court  on 
any  judgment  of  the  High  Court. 

In  an  action  on  a  jud^ent  of  an  inferior  Court,  the  statement  of  claim 
sbould  show  that  the  original  cause  of  action  was  within  the  jurisdiction 
of  such  Court  (See  Bead  y.  Pope,  1  C.  M.  &  E.  302 ;  WiUiams  y.  Jones, 
13  M.  &  W.  628.) 

Formerly,  in  an  action  on  an  English  or  Irish  judgment  brought  by  a 
person  who  was  plaintifl  in  the  original  action,  the  plaintiff,  by  the  43 
Geo.  IIL  c.  46,  s.  4,  was  preyented  from  reooyerins;  any  costs  of  suit, 
unless  the  Court  or  a  judge  thereof  otherwise  ordered,  and  sudb  an  order 
was  not  in  general  made  where  the  plaintiff  might  haye  realized  his 
judgment  by  execution  or  otherwise  (see  1  Chit.  Prac,  12th  ed.  494 ; 
^hSpcit  y.  Lehain,  supra  ;  Marbella  Iron  Co.  y.  Allen,  supra);  the  costs,  as 
in  other  actions,  are  goyemed  by  0.  LV.  (see  Garnett  y,  Bradley,  3  App. 
Gas.  944;  48  L.  J.  Ex.  186);  but  that  statute  has  now  been  repealed 
(see  46  &  47  Yict.  c.  49,  s.  4),  and  the  costs  in  such  actions,  as  in  otiier 
cases,  are  subject  to  the  oiscretion  giyen  to  the  Court  or  judge  by 
O.  LXV.  r.  1,  and  s.  5  of  the  Judicature  Act,  1890. 

A  foreign  or  colonial  judgment  for  a  liquidated  demand  in  money 
establishes  a  debt  between  the  parties,  but  does  not  merge  or  extinguish 
the  original  cause  of  action  {Noumon  y.  Freeman,  supra  ;  and  see  **  Judg- 
mnU  &covered,*^  post,  p.  752) ;  and  accordingly  tiie  plaintiff  may  sue  in 
this. country  upon  the  original  cause  of  action,  if  actionable  here,  or  upon 
the  judgment  of  the  foreign  Court,  or  upon  both  {Waller  y.  Witter,  1 
Doug.  1,  5 ;  Sadler  y.  Bobins,  1  Camp.  253 ;  Hall  y.  Odber,  11  East,  118 ; 
Smith  y.  Nicholls,  5  Bing.  N.  C.  208,  221). 

The  debt  created  by  a  foreign  or  colonial  judgment,  like  that  created 
by  the  judgment  of  an  inferior  Court  not  of  record,  is  a  debt  by  simple 
contract  oidy,  and  not  a  debt  of  record.  (See  **  Executors,"  post,  p.  702 ; 
Leake  on  Contracts,  3rd.  ed.,  pp.  106,  133.)  Such  debt  may  be  the 
salnect  of  a  special  indorsement.  {Grant  y.  Easton,  13  Q.  B.  D.  302 ; 
53  L.  J.  a  B.  68.) 

It  need  not  be  expressly  alleged  in  a  statement  of  claim  upon  the 
judgment  of  a  foreign  Court  that  the  Court  had  jurisdiction  oyer  the 
parties  or  the  cause,  such  jurisdiction  being  presumed  until  the  contrary 
IB  made  to  appear.    {Bohertson  y.  Struth,  5  Q.  B.  941 ;  Henderson  y. 
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Statement  of  Claim  on  a  Judgment  of  the  High  Court  of  Justice. 

The  plaintiff's  claim  is  for  money  due  from  the  defendant  to 
the  plaintiff  on  a  judgment  recovered  by  the  plaintiff  against 
the  defendant  in  an  action  brought  by  the  plaintiff  against  the 
defendant  in  the  [Queen's  Ben^]  Division  of  the  High  Court 
of  Justice. 


HefideraoTiy  6  Q.  £.  288.)    The  distinctioii  m  this  respect  between  the 
ludgment  of  a  foreign  Oourt  and  that  of  an  English  Inferior  Court  is  to' 
be  noted. 
An  action  will  lie  on  a  decree  of  a  colonial  Court  of  Equity  for  the 

giyment  of  money.  {Sadl^  v.  Bobtns^  1  Camp.  253 ;  Henley  v.  Soper,  8 
.  &  0.  16 ;  Henderson  v.  Henderson,  6  Q.  B.  288.) 

The  judgments  and  decreets  of  Irish  and  Scotch  Courts  are,  subject  to 
the  statutory  provision  next  below  cited,  considered  as  foreign  judgments 
in  English  Courts.  (Harris  v.  Saunders,  4  B.  &  C.  411 ;  and  see  Collins 
V.  Mathew,  5  East,  4730  * 

B;^  the  Judgments  Extension  Act,  1868  (31  &  32  Yict.  c.  54),  s.  1,  aa 
modified  by  s.  76  of  the  Judicature  Act,  1873,  and  by  s.  71  of  &e  Judi- 
cature (Ireland)  Act,  1877  (40  &  41  Yict.  c.  57),  a  certificate  of  a  judgment 
obtained  in  the  Hi^h  Court  of  Justice  in  Ireland  for  any  debt,  damages, 
or  costs,  may  be  registered  in  the  High  Court  of  Justice  in  England  witnin 
twelve  monuis  of  the  date  of  such  juugment,  or  within  such  extended  time 
as  may  be  permitted  by  that  Court,  and  **  shall  from  the  date  of  such 
registration  be  of  the  same  force  and  effect,  and  all  proceedings  shall  and 
may  be  had  and  taken  on  such  certificate,  as  if  the  judgment  of  which  it 
is  a  certificate  had  been  a  judgment  ori^nally  obtained  or  entered  up  on 
the  date  of  such  registration  as  aforesaid,  in  the  Court  in  which  it  is  so 
registered,  and  all  the  reasonable  costs  and  charges  attendant  upon  the 
obtaining  and  registering  such  certificate  shall  be  recovered  m  like 
manner  as  if  the  same  were  part  of  the  original  judgment."  And  by  s.  3, 
a  certificate  of  a  decreet  of  the  Court  of  Session  in  Scotland  obtained  for 
the  payment  of  **  any  debt,  damages,  or  expenses  may  be  registered  in  a 
similar  manner,  and  with  the  like  effect ;  and  there  is  a  like  provision  as 
to  the  recovery  of  **  the  reasonable  costs,  charges,  and  expenses"  of  such 
registration.  (See  In  re  Howe  Machine  Co.,  41  Ch.  D.  118 ;  In  re  Low, 
(1894)  1  Ch.  147.) 

Irish  judgments  not  falling  within  the  terms  of  the  above  enactment 
can  be  enforced  by  being  enrolled  in  this  country  under  41  Geo.  HI.  c.  90. 

By  1  &  2  Vict.  c.  110,  s.  17,  **  Every  judgment  debt  shall  cany  interest 
at  the  rate  of  four  pounds  per  cent,  per  annum  from  the  time  of  entering 
up  the  judgment."  This  enactment  does  not  apply  to  County  Court 
judnnents.  (TAe  Queen  v.  Essex  County  Court,  18  Q.  B.  D.  704 ;  56  L.  J. 
Q.  B.  315.)  An  order  of  the  Supreme  Court  for  the  payment  to  anv* 
person  of  costs  carries  interest  at  the  like  rate  from  the  making  of  suck 
order,  whether  the  order  is  final  or  interlocutory.  {Taylor  v.  Roe,  (1894) 
1  Ch.  413 ;  63  L.  J.  Ch.  282 ;  0,  XLII.  rr.  16, 24.)  Interest  is  not  allowed 
Tijpon  a  foreign  judgment  debt  unless  it  forms  part  of  the  judgment. 
(Licake  on  Contracts,  3rd  ed.,  p.  953.) 

A  judgment  pronounced  in  Court  dates  from  the  time  it  is  pronounced. 
(O.  XLL  r.  3 ;  Holiby  y.  Hodgson,  24  Q.  B.  D.  103 ;  69  L.  J.  Q.  B.  46.) 
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Partioulars. 

The  action  is  distinguialied  in  the  oause  book  as  18 — ^  N.^ 

No.  — ,  fttid  the  said  judgment,  which  is  dated  the of , 

18 — ,  is  for  £ -y  and  costs  to  be  taxed,  and  the  said  costs  were 

duly  taxed  and  allowed  at  £ . 

jB    8,    d. 
Judgment — including  costs         -        -        - 
Int^est  thereon  [at  uie  rate  of  four  per  cent, 
per  annum]  to  date  of  writ     -        -        - 


Amount  due 


The  plaintifi  will  also  claim  interest  at  the  rate  of  4  per  cent. 

per  annum  on  the  said  sum  of  £ [the  amount  of  the  said 

Jtsdgmentj  including  the  costs'^  from  the  date  of  the  writ  herein 
until  payment  or  judgment  m  this  action. 


On  a  Judgment  of  a  French  Court 

1.  Freviously  to  the  date  hereinafter  mentioned,  the  plaintifE 

commenced  an  action  against  the  defendant  in  the  Court  of , 

in  the  Bepublic  of  France. 

2.  The  said  Court  was  duly  constituted  and  held  in  accordance 
with  the  laws  of  the  said  Eepublic,  and  had  jurisdiction  in  respect 
of  the  said  action. 

3.  On  the of ,  18 — ,  the  plaintiff,  by  the  judgment 

of  the  said  Court,  and  according  to  the  laws  of  the  said  Bepublic, 
recovered  against  the  defendant  in  the  said  action  the  sum  of 

francs,  which  is  equivalent  in  English  money  to  £ , 

and  which  the  defendant  was  by  the  said  Court  adjudged  and 
ordered  to  pay  to  the  plaintiff. 

4.  The  said  judgment  is  still  in  force  and  unsatisfied. 


Tlie  like,  on  the  Judgment  of  a  Rtmian  Court :  see  Ahouloff  v. 

Oppenheimer,  10  Q.  B.  2).  297. 
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Landlord  and  Tenant. 

Statement  of  Claim  for  the  use  of  a  Souse  and  Land  by  the 

Permission  of  the  Plaintiff  {a). 

The  plaintiff's  olaim  is  for  £ y  payable  by  tbe  defendant 

to  the  pkkintiff  for  the  defendant's  use  and  occupation,  by  the 


(a)  A  contract  to  pay  a  fair  compensation  for  use  and  occupation  is 
implied  by  law  from  the  fact  that  lands,  etc.  belonging  to  the  plaintiff 
haye  been  occupied  by  the  defendant  by  the  plaintuE*s  permission ;  the 
amount  of  compensation  in  such  case  depends  on  the  value  of  the  premises 
and  on  the  duration  of  the  occupation.  As  soon  as  the  occupation  ceases, 
the  implied  contract  ceases,  and  as  no  express  time  is  limited  for  payment, 
the  compensation  accrues  due  from  day  to  day.  {Oibson  y.  Kirky  1  Q.  B. 
830 ;  Churchward  y.  F<yrd,  2  H.  &  N.  446 ;  26  L.  J.  Ex.  354 ;  Shper  v. 
Saunders,  26  L.  J.  Ex.  275.)  An  implied  contract  is,  of  course,  negatived 
by  an  express  agreement  on  the  same  matter,  and  the  amount  of  rent  and 
time  of  payment  would  then  be  determined  by  the  agreement. 

The  mere  fact  of  the  plaintiff's  ownership  of  tiie  land,  &o.,  and  of  the 
occupation  by  the  defendant,  is  sufficient  primd  facte  evidence  of  a  con- 
tract to  support  this  action.  {HeUier  v.  SUoox,  19  L.  J.  Q.  B.  295; 
Churchward  Y,  Ford,  2  H.  &  N.  446;  26  L.  J.  Ex.  354;  Leigh  y,  Dickeson, 
12  a  B.  D.  194;  15  Q.  B.  D.  60 ;  53  L.  J.  a  B.  120;  54  Ih,  18.^  But 
the  presumption  from  such  evidence  may  be  rebutted  by  showing  that  the 
occupation  was  adverse  to  the  consent  of  the  plaintiff,  or  that  it  was 
under  a  contract  with  a  third  party,  a  stran^r  to  the  plaintiff,  or  by 
proof  of  any  circumstances  which  are  inconsistent  with  a  contract  be- 
tween the  plaintiff  and  the  defendant.  [Churchward  v.  Ford,  supra  ;  Cox 
V.  Knight,  18  0.  B.  645 ;  25  L.  J,  0.  P.  314 ;  Turner  y.  Cameron  Coal  Co., 
5  Exch.  932 ;  Sloper  v.  Saunders,  29  L.  J.  Ex.  275  ;  Levy  v.  Lewis,  6  C.  B. 
N.  S.  766 ;  30  L.  J.  C.  P.  141.)  A  tenant  or  a  paity  claiming  under  him. 
cannot  dispute  the  title  of  the  landlord  from  whom  he  received  possession, 
but  he  may  show  that  the  title  has  determined.  (See  '*  Landlord  and 
Tenant,*'  jaost,  p.  273.) 

The  assignee  of  the  reversion  may  maintain  this  action  (iZenntey.  Bobin- 
son,  1  Bing.  147  ;  Slanden  v.  Chrismas,  10  Q.  B.  135\  but  can  only  recover 
in  respect  of  the  use  and  occupation  subsequent  to  tne  assignment  (Aforft- 
mer  v.  Preedy,  3  M.  &  W.  602).  So  also  the  assignee  of  a  mortgagor  who 
has  let  a  tenant  into  possession  after  the  mortgage.  {Hickman  v.  Machin, 
4  H.  &  N.  716 ;  28  L.  J.  Ex.  310.)  The  action  will  also  lie  against  the 
assignee  of  a  tenancy  created  by  simple  contract  who  has  occupied  the 
premises.    {How  v.  Kennett,  3  A.  &  E.  659.) 

A  tenant  who  has  agreed  to  take  premises,  but  who  has  never  entered, 
is  not  liable  for  use  and  occupation,  out  must  be  sued  for  breach  of  his 
agreement.  {Edge  v.  Strafford,  1  C.  &  J.  391 ;  Lowe  v.  Boss,  5  Ex.  553 ; 
Towne  v.  D'Heinrich,  13  0.  B.  892;  22  L.  J.  C.  P.  219;  Smallwood  T. 
Sheppards,  (1895)  2  Q.  B.  627 ;  64  L.  J.  Q.  B.  727.) 

One  who,  having  permission  to  occupy  premises  of  the  plaintiff,  permits 
another  to  occupy  them,  is  liable  to  the  plaintiff  for  use  and  ooeupation, 
unless  and  until  such  other  becomes  the  plaintiff's  tenant,  or  occupies 
under  the  plaintiff's  permission,  for  the  possession  of  the  tenant  of  a 
tenant  is  the  possession  of  the  tenant  himself  as  «^'Tiat  ^  mipofi^r 
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plaintiffs  permisfdon,  of  a  house  and  land  of  the  plaintiff,  known 

as y  at ,  [or,  situate  at '}. 

Particulars: — 


Far  Bent  due  under  a  Yearly  Tenancy  (6). 

The  plaintiff's  olaim  is  for  rent  of  a  house  and  garden, 
No. , Street, ,  of  which  the  defendant  became  and 


landlord.  (BuU  y.  Sihbsy  8  T.  B.  327  ;  CanoUy  y.  Baxter,  2  Stark.  525 ; 
AUooek  T.  MoorhouBe,  9  Q.  £.  D.  366;  47  L.  T.  404;  see  Hefideraon  y. 
Squire,  L.  B.  4  a  B,  170 ;  38  L.  J.  Q.  B.  73.) 

The  liability  for  use  and  occupation  extends  to  any  hereditament,  cor-> 
poreal  or  incorporeal,  as  a  right  of  fishery  (Hol/ord  y.  Fritchard,  3  Ez« 
793),  a  pew  {Imid  y.  Simmons,  2  Stark.  356),  or  a  watercourse  {Davia  y. 
Afcrgan,  4  B.  &  0.  8),  &c. 

An  executor  or  administrator  should  in  respect  of  occupation  by  him 
ednce  the  decease  be  charged  as  occupying  in  his  own  rieht,  and  not  in  his 
representatiye  capacity.  {Wigley  y.  Ashton,  3  B.  &  Aid.  101 ;  Atkins  t. 
Humphrey,  2  C.  B.  654.) 

(h)  Bent  accrued  under  a  demise,  whether  by  deed  or  simple  contract, 
ia  reooyerable,  whether  there  has  been  an  actual  occupation  or  not. 

By  the  common  law  it  was  not  required  that  a  demise  of  land,  or  of  any 
corporeal  hereditament,  should  be  by  deed,  or  in  writing.  But  by  tile 
Statute  of  Frauds  (29  Car.  IL  c.  3),  ss.  1,  2,  all  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest  in  any  lands  or 
hereditaments,  not  put  in  writing,  and  si^ed  by  the  parties  so  making 
the  same,  or  their  agents  lawf  oUy  authorised  by  writing,  shall  haye  the 
effect  of  leases  or  estates  at  will  only,  except  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  whereupon  the  rent  reseryed 
to  the  landlord  during  such  term  shall  amount  unto  two  third  parts  at 
least  of  the  full  improyed  yalue  of  the  thing  demised ;  and  by  8  &  9 
Vict.  c.  106,  s.  3,  a  lease  required  by  law  to  be  in  writing  of  any  tene- 
ments or  hereditaments  made  after  the  1st  October,  1845,  is  yoid  at  law 
unless  made  by  deed. 

An  instrument  yoid  as  a  lease  under  the  statute  may  be  eood  as  an 
agreement  for  a  lease.  {Bond  y.  Bosling,  1  B.  &  S.  371 ;  30  u.  J.  Q.  B. 
227 ;  Boliaeon  y.  Leon,  7  H.  &  N.  73  ;  31  L.  J.  Ex.  96 ;  Tidey  y.  MoUeU, 
16  C.  B.  N.  S.  298 ;  33  L.  J.  C.  P.  235 ;  Stranks  y.  St.  John,  L.  B.  ^C.  P. 
376;  36L.  J.  C.  P.  118.) 

By  the  Statute  of  Frauds  (29  Car.  IT.  c.  3),  s.  4,  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning  them,  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  oy  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised. 

An  agreement  for  a  lease  is  a  contract  for  an  interest  in  lands  within 
this  BcdJon  {Edge  y.  Strafford,  1  Tyr.  295 ;  1  Or.  &  J.  391) ;  so  is  a  con- 
tract to  procure  a  lease  or  assignment  of  a  lease  {Horsey  y.  Graham,  L.  B. 
5  C.  P.  9;  39  L.  J.  C.  P.  58). 

The  aboye  section  did  not  render  such  agreements  yoid  if  not  in  writing, 
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was  tenant  to  the  plaintiff  ei  an  agreed  rent  of  £ a  year, 

payable  quarterly  upon  the  usual  quarter  days  [(W%  as  the  case 
fnay  be"]. 

Partioulars. 

Two  quarters'  rent  from  the  25th  Maroh,  18 — ^  to 
the  29th  September,  18— £ . 

The  said  agreement  was  in  writing,  dated  the of ^ 

18 —  [or  as  the  case  may  be"], 

but  merely  proliibited  any  action  being  brought  upon  them  to  charge  any 
person  thereon ;  and  courts  of  equity  were  in  the  nabit  of  enforcing  them 
by  decreeing  specific  performance  thereof  when  a  sufficient  part  perform- 
ance of  them  had  been  proyed  to  have  taken  place.  Since  the  Judica- 
ture Act,  1873,  the  position  of  a  tenant,  under  an  a^peement  for  a  lease, 
who  has  entered  into  possession  thereunder  and  who  is  entitled  to  enforce 
specific  performance  of  such  agreement,  is  practically  that  of  holding  on 
the  same  terms  as  if  a  lease  had  been  granted  him  containing  the  terms 
which  would  be  contained  in  a  lease  executed  in  pursuance  of  such  agree- 
ment. ( Walsh  v.  Lonsdale^  21  Oh.  D.  9 ;  52  L.  J .  Oh.  2 ;  Swain  t.  Ayres, 
21  Q.  B.  D.  289,  293 ;  57  L.  J.  Q.  B.  428 ;  Lotvther  v.  Heaven,  41  Oh.  D. 
248,  261,  264;  58  L.  J.  Oh.  482 ;  see  further  ''  Equitable  (Jlaims*'  ante, 
p.  33.) 

An  action  for  specific  performance  can  be  maintained  if  there  have  been 
acts  of  part  performance  imequiyocaUy  referable  to,  and  done  with  a  view 
to  perform,  the  oral  agreement  for  a  lease.  {Tomkin^onY.  Straight y  17 
0.  B.  697 ;  25  L.  J.  0.  F.  85 ;  Maddison  y.  Alderson,  8  App.  Oas.  467;  52 
L.  J.  Q.  B.  737.)  Where  the  tenant  has  possession  giyen  him  by  the 
landlord  according  to  the  agreement,  the  taking  of  such  possession  is 
sufficient.  (See  Maddison  y.  Alder  son,  supra,)  li  the  Statute  of  Frauds 
is  relied  upon  as  a  defence,  it  must  be  pleaded.  (See  ^* Frauds,  Statute 
ofy''  post,  p.  709.) 

SuDJect  to  the  alteration  effected  by  the  Judicature  Act,  1873,  s.  24  (7), 
requiring  all  branches  of  the  High  Oourt  to  giye  effect  to  claims  for 
specific  performance,  if  a  tenant  enter  into  possession  under  a  lease  yoid 
imder  the  statute,  or  an  agreement  for  a  lease,  and  pays  rent  at  so  much 
a  year  under  it,  the  jury  may  conclude  that  he  entered  under  a  parol 
demise,  on  such  terms  contained  in  the  yoid  lease  or  agreement  as  are  not 
inconsistent  with  a  yearly  tenancy.  (See  notes  to  Doe  d.  Rigge  y.  Bdl, 
and  Claytfm  y.  Blakey,  2  Smith's  L.  0. 10th  ed.  pp.  116, 124.)  So  if  being 
in  possession  he  admits  such  rent  to  be  due.  \Cox  y.  Bent,  5  Bing.  185^ 
As  to  what  terms  are  consistent  with  a  yearly  tenancy,  see  Richardson  y. 
Gifford,  1  A.  &  E.  52 ;  Thomas  y.  Packer,  1  H.  &  N.  669 ;  and  see  Bowes 
y.  Croll,  6  E.  &  B.  264 ;  Crawley  y.  Price,  L.  E.  10  Q.  B.  302 ;  Martin  y. 
Smith,  L.  B.  9  Ex.  50;  43  L.  J.  Ex.  43 ;  Adams  y.  Clutterbuck,  10  Q.  B.  D. 
403 ;  52  L.  J.  Q.  B.  607;  Dougall  y.  McCarthy,  (1893)  1  a  B.  736;  62  L.  J. 
a  B.  462. 

A  lease  of  incorporeal  hereditaments  was  always  required  to  be  by  deed, 
as  a  lease  of  a  right  of  shooting  {Bird  y.  Higginson,  6  A.  &  E.  824),  or  a 
lease  of  tithes  {(Gardiner  y.  Williamson,  2  B.  &  Ad.  336).  But  if  an  in- 
corporeal hereditament  has  been  used  under  a  parol  licence  for  which  the 
defendant  agreed  to  pay,  he  may  be  sued  for  the  money  due  upon  such 
executed  consideration.  {TJiomas  y.  FredrickSy  10  Q.  B.  775,  and  see  Bird 
y.  Higginson,  supra,) 
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Foi*  Rent  under  a  Covenant  in  a  Lease  {c). 

The  plaintiff's  claim  is  for  rent  due  under  a  covenant  con- 
tained in  a  lease,  dated  the of ,  18 — ,  of  a  house  and 

land  called ,  at ,  for years,  from  the of 

,   18r-,    whereby    the    defendant   covenanted    with    the 

plaintiff  to  pay  him  rent  for  the  said  premises  during  the  said 

term  at  the  rate  of  £ a  year,  by  equal  quarterly  payments, 

on  the  usual  quarter  days  [or,  as  the  case  may  be"]. 

Particulars. 

One  year's  rent  from  the of ,  18 — ,  to  the 

of ,  18 —  [or,  as  the  case  may  be^  .         .     £ . 


For  Rent  of  a  Furnished  House  under  an  Agreement  in 

Writing. 

The  plaintiff's  daim  is  for  rent  due  from  the  defendant  to 

the  plamtiff  in  respect  of  a  furnished  house,  No. , 

Street,  whereof  the  defendant  became  and  was  tenant  to  the 

plaintiff,  under  an  agreement  in  writing,  dated  the of , 

18 — ,  for months  from  [that  date],  at  the  rent  of  £ a 

monlJi  [ory  as  the  case  tnay  be~\. 

Particulars, 
months'  rent  from  the of ,  18 — ,  to 


the of ,  18—, 


Claim  for  Board  and  Lodging  (d). 

He  plaintiff's  claim  is  for  £ ,  payable  by  the  defendant 

to  the  plaintiff  for  the  boarding  and  lodging  of  the  defendant 
by  the  plaintiff  at  the  defendant's  request. 


(c)  Ab  action  lies  on  the  express  covenant  for  rent,  notwithstanding  an 
assignment  of  the  lease  and  acceptance  by  the  landlord  of  the  assignee  as 
tenant.  (1  Wms.  Saund.,  1871  ed.,  299;  2  Ih,  697,  n.  (3);  see  also  Hill 
V.  E.  A  W.  India  Dock  Co.,  9  App.  Oas.  448 ;  53  L.  J.  Ch.  842 ;  Baynton 
V.  Morgan,  22  Q.  B.  D.  74;  68  t.  J.  Q.  B.  139.)  Under  those  drcum- 
stances  the  lessee  would  not  remain  liable  on  the  mere  reservation  of  rent 
in  the  lease.  ( Wadham  v.  Marlowe,  8  East,  314 ;  1  H.  BI.  437 ;  1  Wms. 
Saund.,  1871  ed.,  305.) 

(d)  A  contract  for  board  and  lodging,  where  no  specific  rooms  are 

B.L.  S 
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Partioulars. 

18 — ,  May  3rd    Board  and  lodging  at ,  at  the 

to  agreed  charge  of  £ a  week 

Aug.  15.         [or,  at  £ a  week,  being  a 

hir  and  reasonable  charge],      .    £• 


Landlord  against  Tenant  for  Damages  for  not  keeping  the  Premises 

in  Tenantable  Repair  {e). 

The  plaintiff  has  suffered  damage  from  breaches  by  the  de- 
fendant of  his  agreement  with  i£e  plaintiff  under  which  he 

became  tenant  to  flie  plaintiff  of  the  house,  No.  — , Street, 

,  upon  the  terms  that  he  should  keep  the  said  house  during 

his  said  tenancy  thereof  in  tenantable  repair. 

Particulars. 

The  said  agreement  was  made  by  letters,  dated  respectively 

the of ,  and  the of ,  18 —  [or,  was  made 

by  word  of  mouth  on  the of ,  18 — ,  w,  as  the  case 

may  be']. 

The  Dreaches  were  as  follows : — [state  same]. 


The  like  for  not  using  the  Premises  in  a  Tenant^like  Manner  {e). 

1.  The  defendant  became  and  was  tenant  to  the  plaintiff  of  a 

house  known  as ,  at ,  in  the  county  of ,  [and  of 

furniture  of  the  plaintiff  therein]  upon  the  [implied]  terms,  [or, 

upon  the  terms  contained  in  an  agreement  dated ,  or^  as  the 

case  may  be\  that  the  defendant  would,  during  the  said  tenancy, 
use  the  said  house  [and  furniture]  in  a  tenant-like  and  proper 
manner. 

2.  The  defendant  during  the  said  tenancy  used  the  said  house 
[and  furniture]  in  an  untenant-like  and  improper  manner. 

P^uiiculars : — 


demised  to  the  lodger,  is  not  a  contract  for  an  interest  in  land  within  the 
Statute  of  Frauds  (29  Car.  11.  c.  3),  s.  4,  and  need  not  be  in  writing. 
{Wright  V.  Stavert,  2  E.  &  E.  721 ;  29  L.  J.  Q.  B.  161.) 

(e)  A  contract  to  use  premises  in  a  tenant-like  and  proper  or  husband- 
like manner  is  implied  by  law  from  the  mere  fact  of  the  tenancy,  in  the 
absence  of  any  express  agreement  on  the  subject.  (See  farther  '*  ITcufe/' 
poit,  p.  530.) 
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For  not  delivering  up  Fixtures  upon  the  Premises  in  good  Repair, 

1.  The  defendant  became  and  was  tenant  to  the  plaintiff  of  a 

house  of  the  plaintiff,  No. , Street,  for  a  term  of 

years,  from  the of ,  18 — ,  upon  the  terms  [amongst 

others]  that  the  defendant  should,  at  the  expiration  of  the  said 
term,  deliver  up  to  the  plaintiff  the  said  house,  with  all  the 
fixtures  therein,  in  the  same  state  and  condition  as  they  were  in 
at  the  commencement  of  the  said  term,  reasonable  wear  and  tear 
only  excepted. 

2.  The  defendant,  at  the  expiration  of  tiie  said  term,  de- 
livered the  said  house  up  to  the  plaintiff,  but  did  not  deliyer  up 
to  him  the  fixtures  therein  in  the  same  state  or  condition  as  they 
were  in  at  the  commencement  of  the  said  term,  reasonable  wear 
and  tear  only  excepted. 

Particulars. 

The  said  terms  were  contained  in  an  agreement  bearing  date 
the of ,  18 —  [or,  as  the  case  may  be^. 

The  said  term  expired  on  the of ,  18 — ,  by  effluxion 

of  time  [(TT,  as  the  case  may  he"]. 

The  following  fixtures  were  broken  or  damaged : — 

[Btate  same,  specifying,  as  far  as  practicable,  the  extent  and 
amount  of  damage.'] 


Landlord  against  Tenant  for  Breach  of  Covenant  to  Repair, 

{R.  8,  a  1883,  App.  a  Sect.  V.  No.  9  (/).) 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal 
from  the  plaintiff  to  the  defendant,  dated  the  1st  of  January, 

• 

(/)  In  an  action  by  a  landlord  against  a  tenant  for  breach  of  promise  or 
covenant  to  keep  the  demised  premises  in  repair,  the  measure  of  damages 
during  the  continuance  of  the  lease  is  the  diminution  in  value  of  the 
reversion  (Tamfr  v.  Lamb,  14  M.  &  W.  412 ;  Mills  v.  East  London  Union  j 
L.  R  8  C.  P.  79  ;  42  L.  J.  C.  P.  46 ;  Jcryner  v.  Weeks,  (1891)  2  Q.  B.  31 ; 
60  L.  J.  a  B.  510 ;  Hendfraon  v.  Thorn,  (1893)  2  a  B.  164 ;  62  L.  J. 
Q.  B.  586);  but  the  measure  of  damages  where  the  covenant  is 
contained  m  an  imderlease  is  not  the  same  as  in  the  case  of  a 
direct  lease  with  a  freehold  reversion,  as  in  the  former  case  the  liability 
of  the  lessee  to  the  freeholder  must  be  taken  into  consideration,  and  for 
that  purpose  the  cost  of  putting  the  property  into  repair  at  the  end 
of  the  lease  may  be  considered  {Ebbetts  v.  Conquest,  (1895)  2  Ch.  377 ; 
64  L.  J.  Ch.  702;  affirmed  on  appeal  to  H.  L.,  (1896)  A.  C.  490). 
Where  the  plaintiff  is  a  sub-lessor,  whose  lease  is  determined  by  a 
forfeiture  not  shown  to  have  been  wholly  caused  by  the  breach  of  the 
snb-oontract  by  the  defendant,  the  sub-lessee,  to  repair,  the  measure 

s2 
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1876,  of  a  house,  No.  401,  Piccadilly,  for  seven  years  from  the 
25th  day  of  December,  1875,  the  defendant  covenanted  to  keep 
the  premises  in  such  repair  and  condition  as  therein  mentioned. 

2.  The  premises  were,  during  the  term,  out  of  such  repair  as 
was  required  by  the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expiration 
of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defen- 
dant's solicitor  on  the of ,  18 — ,  and  exceed  three 

folios. 

The  plaintiff  claims  £ . 

Place  of  trial. 

(Signed)  ■ 
D^vered 


of  damages  is  not  the  value  of  the  lease  or  term  of  the  plaintiff,  the  lessee, 
but  may  be  the  sum  it  would  cost  to  do  the  repairs  as  contracted  for. 
(Clow  V.  Brogden,  1  M.  &  G.  39 ;  Dairies  v.  Underwood^  2  H.  &  N.  570; 
27  L.  J.  Ex.  1 1 3 ;  and  see  Williamn  v.  Williams,  L.  R.  9  C.  P.  659 ;  43  L.  J. 
C.  P.  382.)    The  amount  of  the  damages  also  depends  upon  Hie  class  and 
condition  of  the  premises  at  the  time  of  the  demise,  the  extent  of  the  tenant's 
liability  being  construed  with  regard  thereto.   {Stanley  y.  Towgoody  3  Bine. 
N.  C.  4;  BurdeU  v.  Withers,  7  A.  &  E.  136 ;  Payne  v.  Haincy  16  M.  &  W. 
541 ;  Saner  v.  Biltony  7  Ch.  D.  815 ;  48  L.  J.  Ch.  545;  Proudfoot  v.  Hart, 
25  Q.  B.  D.  42  ;  69  L.  J.  Q.  B.  389  ;  Lister  v.  Lane,  (1893)  2  Q.  B.  212 ;  62 
L.  J.  Q.  B.  583.)    Where  the  term  has  come  to  an  end,  the  measiure  of 
damages  for  not  having  left  the  ]^remise8  in  repair  acconling  to  the  terms 
of  the  contract  of  tenancy,  will,  m  general,  be  the  cost  of  executing  the 
repairs.      {Joyner  v.   Weeks,  (1891)  2  Q.  B.  31 ;  60  L.  J.  Q.  B.  510; 
Henderson  v.  Thorn,  (1893)  2  Q.  B.  164  ;  62  L.  J.  Q.  B.  586.)    Where  the 
reversioner  after  the  expiration  of  the  lease  granted  a  new  lease  on  the 
terms  of  pulling  down  the  house  and  building  a  now  one,  it  was  held 
that  the  jury  were  not  obliged  to  give  merely  nominal  damages  for 
breaches  of  the  covenant  to  repair  contained  in  the  old  lease  which  had 
been  committed  during  the  term  granted  by  the  old  lease.     [Ratvlings  v. 
Morgan,  18  C.  B.  N.  S.  776 ;  34  L.  J.  C.  P.  185.)    A  lessor  who  covenants 
with  his  lessee  to  repair  demised  premises  is  entitled  to  notice  of  the  want 
of  repair  before  being  sued  for  non-performance  of  his  covenant.     [Makiu 
V.  Watkiuson,  L.  K.  G  Ex.  25 ;  40  L.  J.  Ex.  33 ;  L.  d;  S.  W,  Ry,  Co.  v. 
Flower,  1  C.  P.  D.  77 ;  45  L.  J.  C.  P.  54 ;  Manchester  Warehouse  Co.  v. 
Carr,  5  C.  P.  D.  507 ;  49  L.  J.  C.  P.  809.) 

In  Proudfoot  v.  Hart,  supra,'*  good  tenantable  repair  "  is  defined  to  be 
"  such  repair,  as  having  regard  to  the  age,  character  and  locality  of  the 
house,  would  make  it  reasonably  fit  for  the  occupation  of  a  reasonably 
minded  tenant  of  the  class  who  would  be  likely  to  take  it." 

The  covenants  in  leases  to  repair  absolutely,  and  to  repair  after  notioe» 
are  usually  distinct  and  independent  covenants.  {Baylis  v.  Le  Gros,  4 
C.  B.  N.  S.  537 ;  Boe  v.  Paine,  2  Camp.  620.) 
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A  like  Ibrmj  upon  a  Covenant  to  Repair  (/). 

1.  The  plaintiff,  by  deed,  let  to  the  defendant  a  house, 

No. , Street, ,  to  hold  for years,  from  the 

of ,  18 — ,  and  the  defendant  by  the  said  deed  cove- 
nanted with  the  plaintiff  well  and  substantially  to  repair  the 
said  house  during  the  said  term  [or,  as  the  case  may  be^  stating 
the  covenant  according  to  its  terms']. 

2.  The  defendant  did  not  well  and  substantially  repair  the 
said  house  during  the  said  term  [or,  as  the  case  may  bCy  stating 
the  breach  according  to  tlieform  of  the  covenant]. 

Particulars  of  breaches : — 


Landlord  against  Tenant  for  not  Farming  according  to  the 

Custom  of  the  Country  (g) . 

1.  The  defendant  became  and  was  tenant  to  the  plaintiff  of  a 

farm  called ,  at ,  in  the  county  of  — — ,  upon  the 

terms  that  the  defendant  should  use  and  cultivate  the  said 
farm  during  the  said  tenancy  according  to  the  course  of  good 
husbandry  and  the  custom  of  the  count^  wherein  the  said  farm 
is  situate. 

2.  During  the  said  tenancy  the  defendant  did  not  use 
and  cultivate  the  said  farm  according  to  the  course  of  good 
huBbandry  aud  tiie  custom  of  the  country. 

Particulars. 

The  said  terms  were  contained  in  an  agreement  dated - 

[or,  as  the  case  may  be]. 

The  breaches  are  as  follows : — 

[State  same,  e.g.y  189 — .  The  defendant  carted  away  and 
sold  off  the  farm  ten  loads  of  straw.] 


r/)^ee  preceding  note. 


J)  From  the  mere  fact  of  a  tenancy  of  a  farm,  whether  under  a  written 
or  parol  agreement,  or  under  a  lease  by  deed,  the  law  implies  a  promise 
on  the  part  of  the  tenant  to  cultivate  it  in  a  husbandlike  manner  and 
according  to  the  custom  of  the  country  where  it  is  situate,  unless  the 
express  contract  is  inconsistent  with  such  implication.  ( Wigglesworth  y. 
Dallison,  1  Doug.  201;  1  Smith*s  L.  C,  10th  ed.,  p.  528;  Powley  v. 
Walker,  6  T.  B.  373 ;  Legh  v.  HanviU,  4  East,  154 ;  WiUiams  v.  Woods, 
17  L.  J.  a  B.  319.) 
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For  Forms  of  Statements  of  Claim  hy  an  Outgoing  Tenant  for 
Tillages^  8fc.  left  on  the  Land  at  the  expiration  of  his  Tenancy^ 
see  "  CropSy^  ante^  p.  195. 


Lessee  against  Lessor  for  Breach  of  Covenant  for  Quiet  Enjoyment 

and  for  Title  (A). 

1.  The  defendant,  by  deed  bearing  date  the of , 

18 — ,  let  to  the  plaintifE  a  house,  No. , Street, , 


(/i)  Under  a  lease  by  deed,  the  word  "demise  "  or  "  grant,"  or  any  equi- 
valent words,  iini)ort  a  covenant  for  quiet  enioyment  against  the  lessor 
and  all  that  come  in  under  him  by  title,  unless  mere  be  an  express  covenant, 
in  which  case  no  implication  can  be  raised  from  such  words.  (Shep.  Touch, 
p.  165;  Adams  v.  Gihneyy  6  Bing.  656,  666;  Baynes  v.  Lloyd,  (1895)  2 
Q.  B.  610 ;  64  L.  J.  Q.  B.  787.)  Such  implied  covenants  are  limited  to 
the  duration  of  the  lessor's  estate,  and  cease  upon  its  determination. 
{Adoma  v.  Oibney,  supra  ;  Baynes  v.  Lloyd,  supra!)  A  warranty  of  tho 
aemise  by  the  lessor  is  an  express  covenant,  and  extends  to  the  whole 
term  granted.     {Williams y.  Burrell,  1  0.  B.  402.) 

Under  a  parol  demise  the  law  will  imply  a  promise  for  quiet  enjoyment 
duri^j^the  term,  but  not  for  title.  {Bandy  v.  Cartwrighty  8  Ex.  913 ;  22 
L.  JTEx.  285,  and  xl.  note  ;  Hall  v.  City  of  London  Brewery  Co,,  2  B.  &  S. 
737  ;  31  L.  J.  a  B.  257 ;  BoUnsm  y.Kilyert,  41  Oh.  D.  88 ;  58  L.  J.  Ch. 
392.)  A  similar  promise  is  not  implied  in  a  mere  agreement  to  demise 
{Bra^hier  v.  Jackson,  6  M.  &  W.  549) ;  although  in  such  an  agreement 
there  is  an  implied  undertaking  by  the  lessor  that  he  has  title  to  enter 
into  the  agreement,  and  has  a  good  title  to  let  for  the  agreed  term 
{Stranks  v.  St.  John,  L.  E.  2  0.  P.  376 ;  36  L.  J.  0.  P.  118).    There  is  in 

feneral  no  implied  warranty  in  a  lease  of  a  warehouse  or  of  an  unfurnished 
ouse,  or  of  huid,  that  it  is  reasonably  fit  for  use,  habitation,  or  cultivation 
{SutUm  V.  Temple,  12  M.  &  W.  52 ;  HaH  v.  Windsor,  76.  68 ;  Erskine  v. 
Adeane,  42  L.  J.  Ch.  835 ;  L.  K.  8  Ch.  756 ;  Manchester  Warehouse  Co. 
V.  Carr,  5  C.  P.  D.  507 ;  49  L.  J.  0.  P.  809 ;  and  see  Bunn  v.  Harrison, 
8  Times  Eep.  146) ;  but  in  letting  furnished  apartments  or  a  furnished 
house  a  lessor  impliedly  undertakes  or  promises,  in  the  absence  of  express 
stipulation,  that  it  is  reasonably  fit  for  occupation  {Smith  v.  MarraUe,  11 
M.  &  W.  5 ;  Wilson  v.  Finch-HaUon.,  2  Ex.  D.  336 ;  46  L.  J.  Ex.  489 ; 
Campbell  v.  Lord  Wenlock,  4  F.  &  F.  710 ;  Charslev  v.  Jones,  53  J.  P.  280 ; 
Harrison  v.  Mdlet,  3  Times  Eep.  58) ;  but  not  mat  it  will  so  continue 
{Sarson  v.  RoherU,  (1895)  2  Q.  B.  395 ;  65  L.  J.  a  B.  37),  and  if  it  is  not 
so  when  first  let,  the  tenant  may  quit  at  once,  and  is  not  liable  for  rent 
after  so  quitting  (see  cases  cited  supra). 

Under  the  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Yict 
0.  70),  s.  75,  a  contract  is  implied  in  alllettings,  for  habitation  b^  persons 
of  the  working  classes,  of  a  house  or  part  of  a  house,  at  a  rent  wiinin  the 
limits  for  the  composition  of  rates  under  s.  3  of  32  &  33  Yict.  c.  41,  that 
at  the  commencement  of  the  letting  it  is  in  all  respects  reasonably  fit  for 
human  habitation.  (See  Walker  v.  Hohhs^  23  Q.  B.  D.  458;  59  L.  J. 
Q.  B.  930 
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for years,  from  the of ,  and  the  defendant  thereby 

covenanted. with  the  plaintiff  that  the  defendant  then  had  good 
right  and  title  so  to  let  the  same  [^following  the  form  of  the  cove- 
nanf\,  and  also  that  the  plaintiff,  his  exeontors,  administrators 
and  assigns  paying  the  yearly  rent  thereby  reserved,  and  per- 
forming and  obsearving  the  covenants  therein  contained  by  him 
and  them  to  be  performed  and  observed,  should  peaceably  and 
qnietly  hold,  use  and  occupy  the  said  house  for  the  said  term, 
without  any  lawful  denial,  let,  hindrance,  molestation,  or  inter- 
ruption whatsoever  of  or  by  the  defendant,  his  heirs,  or  assigns, 
or  any  person  or  persons  claiming  through,  under,  or  in  trust 
for  him  [^following  the  form  oft/ie  covenant], 

2.  The  defendant  had  not,  at  the  time  of  the  making  of  the 
said  demise,  good  right  or  titie  so  to  let  the  said  house  to  the 
plaintiff  for  the  said  term. 

3.  After  the  making  of  the  said  demise  and  during  the  said 
term,  G-.  H.,  then  lawfully  claiming  the  said  house  through  and 
under  the  defendant  [add,  where  practicable,  the  ground  of  the 
claim  of  G.  J7.],  and  having  a  good  titie  to  the  same  and  to  the 
possession  thereof,  through  and  imder  the  defendant,  entered 
into  the  said  house  and  evicted  the  plaintiff  therefrom. 


The  measure  of  damages  is  the  loss  directly  sustained  through  the 
invalidity  of  the  demise ;  thus,  where  a  defendant  had  granted  a  lease 
which  he  had  not  title  to  grant,  and  the  plaintiff  obtained  from  the  person 
having  title  a  fresh  lease,  he  was  held  entitled  to  recover  from  the  defen- 
dant in  an  action  on  the  coyenant  for  quiet  enjoyment  the  expenses  of  the 
void  lease  and  the  difference  in  value  of  the  void  and  valid  lease.  (Lock 
V.  Furze,  19  C.  B.  N.  S.  96 ;  34  L.  J.  0.  P.  201 ;  35  Ih.  141 ;  L.  R.  1 0.  P. 
441 ;  see  also  WiUiama  v.  Burrell,  1  C.  B.  402 ;  Bolph  v.  Crouch,  L.  B. 
3  Ex.  44  ;  37  L.  J.  Ex.  8 ;  Godwin  v.  Francis,  L.  E.  6  0.  P.  295 ;  39  L.  J. 
C.  P.  121 ;  Collen  v.  Wright,  8  B.  &  B.  647 ;  27  L.  J.  Q.  B.  215 ;  Spedding 
V.  Nevdly  L.  R.  4  0.  P.  212.J  But  where  the  invalid  demise  purports  to 
be  made  under  a  power  of  wnich  the  tenant  has  notice,  but  which  does  not 
authorize  the  demise,  the  tenant  cannot,  it  would  seem,  recover  damages 
for  the  loss  of  his  bargain.  (See  Oas  Light  and  Coke  Co,  v.  Towse,  35 
Ch.  D.  519,  541  et  sea,,  foUowmg  the  principle  of  Flureau  v.  Thomhill, 
2  W.  BL  1078,  and  Bain  v.  Fotkergill,  L.  R.  7  H.  L.  168;  43  L.  J.  Ex. 
423,  cited  •*  Sale  of  Land,''  post,  p.  326.) 

As  to  what  is  a  breach  of  a  covenant  for  quiet  enjoyment,  see  Edge  v. 
BoUeau,  16  Q.  B.  D.  117;  55  L.  J.  Q.  B.  90;  Jenkins  y.  Jackson,  40 
Ch.  D.  71 ;  58  L.  J.  Oh.  124 ;  Bobinson  v.  KUverty  41  Ch.  D.  88 ;  58  L.  J. 
Ch.  392;  Harrison  v.  Muncaster,  (1891)  2  Q.  B.  680;  Hudson  y,  Cripps, 
(1896)  1  Oh.  265,  268 ;  65  L.  J.  Oh.  328.  It  seems  that  a  mere  inieresse 
termini  will  not  support  an  action  on  an  implied  covenant  for  quiet 
enjoyment.     {WaUis  v.  Hands,  (1893)  2  Ch.  75;  62  L.  J.  Oh.  586.) 
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Landlord  against  Tenant  for  not  giving  up  Possession  at  the 

End  of  the  Term. 

The  plaintiff  has  suffered  damage  from  the  defendant's  breach 
of  oontraot  in  not  giving  up  to  the  plaintiff  at  the  expiration  of 

his  tenancy  the  possession  of  the  farm  at ,  in  the  counjy  of 

y  of  which  the  defendant  had  been  tenant  to  the  plaintiff 

under  an  agreement  dated ,  [whereby  the  plaintiff  lost  the 

use  and  possession  of  the  said  f aorm  for weeks,  and  was  put 

to  expense  in  recovering  possession  thereof]. 

Particulars. 

The  said  tenancy  expired  on  the of ^  18 — . 

The  value  to  the  plaintiff  of  the  use  and  possession 

of  the  farm  for  the  said weeks  was      .        .    £ . 

The  expense  the  plaintiff  was  put  to  is  as  follows : — 


Lessor  against  Lessee  for  Breach  of  a  Covenant  to  pay 

Bates  J  Sfc.  (t). 

1.  By  a  covenant  contained  in  a  lease  under  seal  from  the 

plaintiff  to  the  defendant,  dated  the of ,  18 — ,  of  a 

house  and  land  at ,  known  as ,  for years  from 

the of ,  18 — ,  the  defendant  covenanted  with  the 

plaintiff  to  pay  all  rates,  &c.  [state  the  covenanf]. 

2.  [State  the  making  of  the  rate  during  the  term  and  the  non-- 
payment thereof  by  the  defendant."] 


Assignee  of  Lessor  against  Lessee  (j), 

1.  G-.  H.  being  seised  in  fee  [or,  possessed  for  the  residue  of 
a  term  of years,  commencing  the of ,  18 — ],  of 


(i)  Ab  to  construction  of  covenants  with  regard  to  rates,  taxes,  or  out- 
gomfi:8  imposed  on  property,  or  the  owners,  or  tiie  occupiers  thereof,  see 
Jiawlins  v.  BHggs,  3  C.  P.  D.  368  ;  47  L.  J.  C.  P.  487  ;  Hartley  v.  Hudson, 
4  C.  P.  D.  367 ;  Budd  v.  Marshall,  5  0.  P.  D.  481 ;  60  L.  J.  C.  P.  24 ; 
Allum  T.  Dickenson,  9  Q.  B.  D.  632 ;  52  L.  J.  Q.  B.  190 ;  Wilkinsoti  v. 
Collyer,  13  Q.  B.  D.  1 ;  63  L.  J.  Q.  B.  278;  Aldridge  v.  Feme,  17  d  B.  D. 
212 ;  55  L.  J.  Q.  B.  687 ;  Badcock  v.  Hunt,  22  d  B.  D.  145 ;  68  L.  J. 
Q,  B.  134;  8mith  v.  Robinson,  (1893)  2  Q.  B.  53;  62  L.  J.  Q.  B.  609. 

(y )  Assignees  of  Lessor  and  Lessee,} — By  the  common  law  oertain  cove- 
nants run  with  the  land,  so  as  to  attach  the  benefit  or  the  burden  of  them 
to  the  assignee  of  the  term,  but  not  with  the  reversion ;  and  by  the 
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a  messuage  and  land  situate  at ,  let  the  same  by  deed 

bearing  date  the of ,  18 — ,  to  the  defendant,  to  hold 

for years  from  the of ,  18 — . 


common  law  coyenante  are  not  assignable.  (1  Wms.  Sannd.  299,  n.  (&).) 
OonBeqaently  the  assignee  of  the  reversion  could  neither  sue  nor  be  sued 
mnni  a  covenant  in  a  lease.  To  remedy  this  inconvenience  the  statute  32 
Hen.  Yin.  c.  d4,  gave  an  action  to  and  against  the  assignee  of  the 
reversion.  By  s.  1  it  was  enacted  that  all  persons,  being  grantees  or 
assignees  of  any  reversion,  should  have  like  advantage  against  the  lessees 
and  their  assigns  by  action  for  not  performing  conditions,  covenants,  or 
agreements,  expressed  in  the  indentures  of  lease,  as  the  lessors  and 
mntors,  their  heirs  or  successors,  might  have  had ;  and  by  s.  2,  that  all 
lessees  of  lands  or  their  assigns  should  have  like  action  and  remedy 
against  all  persons  having  any  gift  or  grant  of  the  reversion  of  the  lands 
80  let,  for  any  condition  or  covenant  expressed  in  the  indentures  of  their 
leases,  as  the  same  lessees  might  have  IueuI  against  the  lessors. 

The  statute  only  applies  to  leases  by  deed.  {Brydges  v.  LewiSy  3  Q.  B. 
603 ;  Standen  v.  Chrismas,  10  Q.  B.  135 ;  Smith  v.  Eggington,  L.  E.  9 
C.  P.  145 ;  43  L.  J.  C.  P.  140 ;  PhilHpa  v.  Miller,  L.  E.  10  0.  P.  420 ;  44 
L.  J.  0.  P.  265 ;  EllioU  v.  Johnwm,  L.  E.  2  Q.  B.  120 ;  36  L.  J.  Q.  B.  41 ; 
8  B.  &  S.  38.)  If  the  demise  be  not  by  deed,  the  lessor,  notwithstanding 
the  assignment,  can  sue.  (Bick/ord  v.  Parson,  5  0.  B.  920;  17  L.  J. 
C.  P.  192.)  The  statute  applies  to  leases  by  deed  of  incorporeal  heredita- 
ments. (Martyn  v.  WilliaTns,  1  H.  &  N.  817  ;  26  L.  J.  Ex.  117 ;  Hooper 
V.  Clark,  L.  E.  2  Q.  B.  200 ;  36  L.  J.  Q.  B.  19 ;  Norval  v.  Pascoe,  34 
L.  J.  Ch.  82.)  The  statute  applies  only  to  covenants  which  run  with  the 
land,  as  to  wmch  see  Spencer**  case,  5  Co.  18a;  1  Smith's  L.  C.  10th  ed.,  p.  52 ; 
Vyvyan  v.  Arthur,  1  B.  &  C.  410;  Cleggr.  Hands,  44  Oh.  D.  503;  59 
L.  J.  Ch.  477 ;  Fleetwood  v.  Hull,  23  Q.  B.  D.  35 ;  58  L.  J.  Q.  B.  341 ; 
and  see  Leake  on  Contracts  3rd  ed. ,  p.  1043.  See  further  the  Conveyancing 
Act,  1881  (44  &  45  Yict  c.  41),  ss.  10—12. 

In  the  case  of  tenancies  not  under  lease  by  deed,  the  payment  of  rent 
and  holding  as  before  the  ayignnient  affords  evidence  of  a  new  tenancy 
under  the  terms  of  the  orimnal  letting,  and  thus  a  conventional  law  is 
made  equivalent  to  that  of  Hen.  VJJLl.  in  the  case  of  leases  under  seal, 
the  new  contract  being  that  everything  shall  go  on  as  before  t^e  assign- 
ment. {Cornish  v.  Stubbs,  L.  E.  5  C.  P.  339 ;  39  L.  J.  C.  P.  205 ;  Buck- 
yooHh  V,  Simpson,  1  C.  M.  &  B.  834 ;  Brydges  v.  Lewis,  3  Q.  B.  603 ; 
WiUiams  v.  Heales,  L.  E.  9  C.  P.  177 ;  43  L.  J.  0.  P.  80.) 

In  actions  where  the  plaintifiTs  claim  is  upon  a  demise  by  himself,  the 
title  of  the  plaintiff  to  the  land  demised  need  not  be  set  out,  as  he  may 
rely  on  the  deed  alone ;  but  in  an  action  by  the  assignee  of  the  reversion 
the  statement  of  claim  must  show  that  the  lessor  was  seised  or  possessed 
of  some  estate  which  would  pass  by  assignment,  and  must  state  how  the 
plaintiff  became  assignee.  (See  Iktvis  v.  James,  26  Ch.  D.  778 ;  53  L.  J. 
Ch.  623.) 

Upon  the  execution  of  a  lease  by  the  lessee  he  is  estopped  from  deny- 
ing the  lessor's  title,  as  recited  in  the  lecise.  If  t<he  lessor's  title  is  not 
shown  in  the  lease,  the  lessee  is  estopped  from  setting  up  any  defence 
founded  upon  the  fact  that  the  lessor  nil  habuit  in  tenementis ;  and  thus 
there  arises,  as  between  the  lessor  and  lessee,  a  reversion  in  the  lessor  by 
«stoppeL    This  reversion  by  estoppel  is  primd  facie  a  reversion  in  fee 
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2.  The  defendant,  bj  the  said  deed,  covenanted  with  the  said 
G*.  H.  and  his  assigns  that  [^staie  the  covenant]. 


simple,  and  assignable  and  capable  ofpassine  by  devise  or  descent  {Cuth- 
herUon  v.  Irving,  4  H.  &  N.  742 ;  6  H.  &  N.  135 ;  28  L.  J.  Ex.  306 ;  29 
L.  J.  Ex.  485 ;  Ooiddstvorth  y.  Knights,  11  M.  &  W.  337) ;  but  the  lessee 
may  rebut  the  prirnd  facie  presumption  of  the  reversion  being  in  fee 
simple  by  evidence  consistent  with  the  estoppel,  as  by  showing  that  the 
reversion  is  an  estate  for  years  or  for  life,  &c.,  but  not  by  showing 
that  the  lessor  had  no  estate,  for  this  would  be  inconsistent  with  the 
estoppel  {Wdd  v.  Baxter,  11  Ex.  816 ;  1  H.  &  N.  568 ;  25  L.  J,  Ex.  214  ; 
26  lb,  112).  The  heir,  or  devisee,  or  assignee  of  a  reversion  by  estoppel 
may  sue  upon  the  covenants  in  the  lease.  {Oouldsworth  v.  Knighta^  11 
M.  &  W.  337 ;  Sturgeon  v.  Wingfidd,  15  M.  &  W.  224 ;  Doe  v.  OngUnf,  10 
C.  B.  25 ;  Cuthhertson  v.  Irving,  $upra,)  An  estoppel  which  binds  a  party 
binds  those  claiming  through  or  under  such  parfy,  {Taylor  v.  Nteaham, 
2  Taunt.  278  ;  Doe  d.  Bullm  v.  MilU,  2  A.  &  E.  17 ;  LoncUm  and  North 
Weetem  By,  Co,  v.  West  L,  B.,  2  C.  P.  653;  36  L.  J.  0.  P.  245.)  All 
persons  taking  the  estate,  term,  or  reversion,  to  which  the  covenants  are 
annexed,  under  the  same  title,  become  bound  by,  and  entitled  to  the 
benefit  of  the  covenants,  and  that  whether  they  take  by  operation  of  law 
as  trustees  in  bankruptcy  or  heirs,  or  as  administrators,  or  by  act  of  the 

farty  as  executors  or  assignees.     {Spencer* s  case,  5  Co.  17  b;    1  Sm. 
i.  0.,  lOthed.,  p.  62.) 

Where  a  party  is  pleading  his  own  title  derived  by  assignment,  he  must 
deduce  it  step  oy  step  through  the  various  mesne  assignments,  it  being 
matter  within  his  own  knowledge,  and  which  he  is  bound  to  state  for  the 
information  of  his  opponent  {Fhilipps  v.  Phih'pps,  4  Q.  B.  D.  127 ;  48  L.  J. 
Q.  B.  135  ;  Davis  v.  James,  26  Ch.  I).  778 ;  53  L.  J,  Ch.  523;  B,  v.  Bishop 
of  Llandaff,  2  Stra.  1012) ;  but  a  party  alleging  title  by  assignment  in  his 
opponent  might  formerly,  and  it  is  cooceived  may  still,  plead  it  by  a  que 
estate,  that  is,  by  a  general  averment  that  the  estate  precedently  laid  in 
some  other  person  vested  in  him  by  assignments  {Harries  v.  Beavan, 
4  Bing.  646;  Derisley  v.  Custance,  4  T.  E.  75). 

In  equity,  covenants  restrictive  of  the  mode  of  user  of  land  are  enforce- 
able ag'ainst  assignees  of  the  covenantor  who  have  notice  of  such  covenants, 
even  though  the  covenants  do  not  run  with  the  land  at  law,  the  principle 
being  that,  where  there  is  a  restrictive  covenant,  a  court  of  equity  will 
restrain  anyone  who  takes  the  property  with  notice  of  it  from  using  such 
property  in  a  manner  inconsistent  with  the  covenant.  (Tulk  v.  Moxhay^ 
2  rh,  774  ;  Haywood  v.  Brunswick  Building  Society,  8  Q.  B.  D.  403 ;  51 
L.  J.  Q.  B.  73;  Clegg  v.  Hands,  supra,)  But  this  principle  does  not 
extend  to  covenants  to  repair  or  to  do  something  which  necessitates 
expenditure  upon  the  property.  {Haywood  v.  Brunswick  Building  Society, 
8  a  B.  D.  403 ;  51  L.  J.  Q.  B.  73 ;  AusUrherry  v.  Oldham,  29  Ch,  D. 
760;  55  L.  J.  Ch.  633 ;  Hall  v.  Ewin,  37  Ch.  D.  74  ;  57  L.  J.  Ch.  95.) 

In  equity,  where  an  owner  of  land  parcels  it  out  in  lots  and  leases  or 
sells  it  to  various  persons,  subject  to  restrictive  covenants  as  to  mode  of 
user  or  construction  of  buildings  upon  their  respective  lots  of  such  a  nature^ 
that  it  appears  that  those  covenants  were  intenaed  for  the  mutual  benefit  of 
the  various  lessees  or  purchasers,  each  of  such  persons  is  entitled  to 
enforce  those  covenants  against  his  fellow  lessees  or  purchasers,  and  it  is 
not  necessary  that  the  original  owner,  with  whom  the  covenant  was  made, 
should  be  a  party  to  the  action  brought  for  that  purpose.    {Bedjf^ord  {Duki 
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3.  Afterwards,  and  during  the  said  term,  the  said  Or.  H.,  by 

a  deed  bearing  date  the of ,   18 — ,  granted  and 

aa8ifi:ned  all  his  reversion  of  and  in  the  said  messuage  and  land 
to  ue  plaintiff. 

4.  Afterwards,  and  during  the  said  tenn,  the  defendant 
[gfaie  breachy  giving  such  particulars  as  to  date,  8fc.  as  are 
practicable']. 

Executor  of  Lessor  possessed  of  a  Term  against  Lessee  (A). 

1.  The  plaintiff  is  the  executor  of  the  last  will  of  G-.  H., 
deoeased. 


of)  Y.  British,  Museum,  2  My.  &  K.  552  ;  Nottingham  Brick  Co.  v.  Butler, 
16  Q.  B.  D.  261 ;  16  Q.  B.  D.  778;  55  L.  J.  Q.  B.  280;  Spicer  v.  Martin, 
14  App.  Gas.  12 ;  58  L.  J.  Ch.  309 ;  Birmingham  Land  Co.  y.  Allday, 
(1893)  1  Ch.  342 ;  62  L.  J.  Ck  90.)  Such  covenants  are  also  enforceable 
against  assignees  of  such  lessees  or  purchasers  taking  the  property  with 
notice,  whether  actual  or  constructive,  of  those  ooyenants :  see  cases  dted 
9wma,  and  Wilson  v.  Hart,  L.  B.  1  Ch.  463 ;  35  L.  J.  Ch.  569;  Potman  v. 
Harlandy  17  Ch.  D.  353 ;  see  further  Spencer* s  Case,  1  Sm.  L.  C,  10th  ed. 
p.  52;  Knight  v.  Simmonds,  (1896)  2  Ch.  294.  A  term  passes  by  assign- 
ment so  as  to  carry  covenants  without  possession  or  actual  entry.  ( Wil^ 
liams  Y.  Bosanmtet,  1  B.  &  B.  238.)  An  assignee  of  the  rent  reservea  in  a 
lease  may,  without  attornment,  sue  for  such  rent  (4  Anne,  c.  16,  s.  9 ; 
AUenY.  Bryan,  5  B.  &  C.  512;  WiUiamsY.  Hayward,  28  L.  J.  Q.  B.  374) ; 
and  where  a  termor  underleases  for  a  lon&^r  period  than  his  term,  reserv- 
ing a  rent,  the  rent  so  created  is  assignable,  and  the  assignee  can  sue  for 
it  {WUliams  y.  Hayward,  supra). 

By  8  &  9  Tict.  c.  106,  s.  9,  when  the  reversion  expectant  on  a  lease  of 
any  tenements  or  hereditaments  of  any  tenure,  shall  be  surrendered  or 
morge,  the  estate  which  shall  for  the  time  being  confer  as  against  the 
tenant  under  the  same  lease  the  next  vested  right  to  the  same  tenements 
or  hereditaments,  shall  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to  and  obligations  on  the  same  reversion  as  but  for  the 
surrender  or  merger  thereof  would  have  subsisted,  be  deenled  the  rever- 
sion expectant  on  the  same  lease. 

{k)  Covenants  which  run  with  the  land,  as  covenants  to  repair,  &c., 
pafls  with  the  reversion  to  the  heir  or  devisee,  and  not  to  the  executor, 
unless  the  reversion  passes  to  the  executor  as  being  for  a  term  only.  The 
executor  therefore  cannot,  in  general,  sue  upon  covenants  running  with 
the  land.  But  in  respect  to  damages  caused  to  the  personal  estate  of  the 
testator  exclusively  by  breaches  of  such  covenants  in  his  lifetime,  and 
apart  from  the  damages  to  the  real  estate,  the  executor  may  sue.  {Kingdon 
T.  NoUle,  1  M.  &  S.  355 ;  Jones  v.  King,  4  M.  &  S.  188 ;  5  Taunt.  418 ; 
Raymond  v.  Fitch,  2  C.  M.  &  B.  588 ;  RicketU  v.  Weaver,  12  M.  &  W. 
718.)  An  executor  can  sue  for  rent  accrued  to  the  testator,  seised  in  fee 
or  for  life,  in  his  lifetime,  by  virtue  of  32  Hen.  VIII.  c.  37. 

At  common  law  rent  was  not  apportionable  in  respect  of  time,  but  now 
by  "The  Apportionment  Act,  1870"  (33  &  34  Vict.  c.  35),  which  extends 
the  remedies  given  by  former  enactments  (11  Geo.  II.  c.  19,  s.  15 ;  4  &  5 
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2.  The  said  G.  H.,  being  possessed  of  a  farm  called ,  at 

•,  in  the  county  of ,  for  a  term  of  years  more  than  suffi- 


cient to  enable  him  to  make  the  lease  hereinafter  mentioned,  by 

deed  dated  the of ,  18 — ,  let  to  the  defendant  the  said 

farm  to  hold  for years  from  the of ,  18—,  and 

the  defendant  by  the  said  deed  covenanted  with  the  said  G.  H. 
[state  the  covenant^ 

3.  During  the  said  term  and  in  the  lifetime  of  the  said  G.  H., 
the  defendant  [state  the  breaches  which  occurred  in  the  lifetime  of 
O.  H.,  as  in  ot/ier  cases']. 

4.  During  the  said  term  and  after  the  death  of  the  said  G.  H., 
the  defendant  [similarly  state  the  breaches  which  occurred  after  the 
death"]. 

Heir  of  Lessor  against  Lessee. 

1.  G.H.,  being  seised  in  fee  of  a  house  and  land  called ,at 

-,  let  the  same  by  a  deed  bearing  date  the of 


18 — J  to  the  defendant  to  hold  for years  from  the of 

,  18—. 

2.  The  defendant  by  the  said  deed  covenanted  with  the  said 
G.  H.  and  his  h&m  [state  the  covenant]. 

3.  The  said  G.  H.  died  on  the day  of ,  18 — ,  and 

upon  his  death  the  reversion  in  the  said  house  and  land  descended 


Wm.  IV.  0.  22 ;  6  &  7  Wm.  IV.  c.  71 ;  14  &  15  Vict.  c.  25 ;  23  &  24  Vict, 
c.  154),  if  a  tenancy  detBrmines  by  death,  the  proportionate  part  of  the 
rent  np  to  the  time  of  tiiie  determination  is  reooverable,  bat  not  until  the 
time  arriyes  when  the  next  payment  would  but  for  such  determination 
have  fallen  due.  If  the  death  which  determines  the  tenancy  is  that  of 
the  landlord,  his  executors  or  administrators  can  then  sue  for  such  pro- 
portionate part.  If  the  tenancy  continues  notwithstanding  the  deam  of 
the  landlora,  and  the  reversion  is  one  that  does  not  upon  his  death  pass  to 
his  executors  or  administrators,  the  person  to  whom  the  reversion  passes 
must  recover  the  rent  from  the  tenant  when  the  next  period  for  payment 
of  rent  after  the  death  arrives,  and  is  liable  to  the  executors  or  adminis- 
trators for  tiie  proportionate  part  of  the  rent  up  to  the  time  of  the  death  as 
money  received  to  their  use.  By  s.  2  of  the  above  statute  it  is  enacted 
(subject  to  the  other  provisions  of  the  Act)  that  *'  all  rents,  annuities, 
dividends,  and  otiber  periodical  payments  in  the  nature  of  income 
(whe^er  reserved  or  made  payable  under  an  instrument  in  writing  or 
otherwise)  shall,  like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect  of  time  accord- 
ingly." By  s.  7,  the  Act  is  not  to  apply  where  the  parties  have  expressly 
stipulated  tnat  there  is  to  be  no  apportionment. 

Executors  and  administrators  may  join  claims  in  their  representative 
capacity  with  those  in  their  own  rignt  arising  with  reference  to  the  estate 
of  the  deceased.    (See  0.  XVIII.  r.  5,  "  Executors,''  anU,  p.  199.) 
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to  the  plaintiff  as  and  being  the  eldest  son  and  heir  of  the  said 
G.H. 

4.  Afterwards,  during  the  said  term  and  whilst  the  plaintiff 
was  seised  of  the  said  reversion,  the  defendant  [state  the  breach"]^ 


Devisee  of  Lessor  against  Lessee. 

1.  G.  H.,  being  seised  in  fee  of  a  messuage  known  as , 

sitoate  at ,  let  the  same  by  a  deed  bearing  date  the of 

,  18 — ,  to  the  defendant  to  hold  for years  from  the 

of ,18—. 

2.  The  defendant  by  the  said  deed  covenanted  with  the  said 
G-.  H.  and  his  assigis  [state  the  covenant"]. 

3.  The  said  G.  H.  died  on  the of ,  18 — ,  having  by 

his  last  will  devised  all  his  reversion  in  the  said  messuage  to  the 
plaintiff. 

4.  Afterwards,  during  the  said  term  and  whilst  the  plaintiff 
was  seised  of  the  said  reversion,  the  defendant  [state  the  breach"]. 


Lessee  against  Assignee  of  Lease  (I). 

The  plaintiff's  claim  is  for  £ ,  payable  to  him  by  the 

defendant,  for  money  paid  by  him  for  the  defendant  to  A.  B. 
at  the  defendant's  request. 

Particulars. 

The  request  is  implied  from  the  circumstances  following : — 

The  plaintiff  became  tenant  to  A.  B.  of  a  house  No. , 

Street, ,  under  a  lease  which  contained  a  covenant 

by  the  plaintiff  to  pay  A.  B.  rent  therefor  during  the  term 

thereby  granted  at  the  rate  of  £ a  year,  payable  by  equal 

quarterly  payments  on  the  usual  quarter  days. 


(/)  An  assignee  of  a  lease,  whether  it  is  assigned  to  him  by  the  lessee, 
or  whether  there  have  been  other  mesne  assignments,  is  under  an  obliga- 
tion implied  by  law  to  indemnify  the  lessee  against  breaches  of  covenant 
ranning  with  the  land  in  the  lease  committed  during  his  own  tenancy 
(MquU  v.  Oarrett,  L.  E.  5  Ex.  132 ;  L.  E.  7  Ex.  101 ;  41  L.  J.  Ex.  62)  ; 
out  this  implied  obligation  of  the  assignee  only  extends  to  breaches  com- 
mitted during  his  own  tenancy  {Crouch  v.  Tregoning,  L.  E.  7  Ex.  88;  41 
L.  J.  Ex.  97;  Hopkinson  v.  Loven'ng,  11  Q.  B.  D.  97;  62  L.  J.  Q.  B. 


Implied  promises  only  exist  in  the  absence  of  express  stipulation 
between  the  parties.  {Toussaint  v.  Martinnant,  per  Buller,  J.,  2  T.  E. 
106;  Bamlgn  v.  Wood,  (1891)  2  a  B.  488;  60  L.  J.  Q.  B.  734.) 
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The  plaiiiti£P,  by  deed  bearing  date  the of ,  18 — , 

assigned  the  said  term  to  C.  D.,  and  afterwards  it  became  bj 
assignment  vested  in  the  defendant.  Whilst  it  was  so  vested  in 
the  defendant,  and  during  the  continuance  of  the  said  term,  the 

plaintiif  became  oompellaole  to  pay of  the  said  quarterly 

payments  to  the  said  A.  B.  for  the  quarters  ending ,  and 

18 — ,  and  paid  the  same. 


Lessor  against  Assignee  of  Lease  upon  a  Covenant  in  the  Lease  (Q. 

1.  The  plaintiff,  by  a  deed  dated  the of ,  18 — , 

let  to  G.  H.  a  messuage  situate  at  ,  to  hold  for 

years  from  the of ,  18 — ,  and  by  the  said  deed  the 

said  Or.  H.  covenanted  for  himself  and  lus  assigns  with  the 
plaintiff  [^state  the  covenant^, 

2.  By  a  deed  dated  the of ,  18 — ^  the  said  G.  H., 

being  then  possessed  of  the  said  term  for  the  portion  thereof 
then  unexpired,  assigned  to  the  defendant  all  the  estate  of  him 
the  said  Gr.  H.  in  the  said  term. 

3.  Afterwards,  during  the  said  term,  the  defendant  [state  the 
breach  J  giving  particulars] . 


Lessor  against  Executor  of  Lessee  (m). 

1.  [As  in  paragraph  1  of  the  preceding  Form^ 

2.  Afterwards,  during  the  said  term,  on  th 


e of 


{V)  See  preceding  note. 


[m)  In  actions  by  the  landlord  against  the  executor  of  the  deceased 
tenant  for  rent  accrued  due  during  the  life  of  the  tenant  the  executor  is 
liable  dt  bonis  teatatoriSy  and  the  action  must  be  broaght  against  him  in 
his  representative  character.  For  rent  accrued  due  after  the  death  of  the 
tenant,  the  executor  may  be  charged  de  bonis  testatorisy  and  sued  in  his 
representative  character ;  he  may  also  be  sued  in  his  own  rig^ht  as  assignee 
of  tiie  term  generally,  and  proof  that  he  is  executor  is  sufficient  to  support 
the  allegation  that  the  term  vested  in  him  by  assignment  ( WollaJon  v. 
Ilakewilly  3  M.  &  G.  297) ;  but  when  he  is  thus  charged  in  his  own  right 
as  assignee  generally,  he  may  plead  that  he  is  executor  only,  and  has 
never  entered,  if  such  is  the  fact  {lb.  320,  321 ;  KearsUy  v.  Oxley,  2  H. 
&  C.  896) ;  or,  if  he  has  entered,  he  may  plead  that  he  is  assignee  only  as 
executor,  and  that  the  premises  are  of  no  value,  or  are  of  less  value  than 
the  rent,  admitting  his  liability  pro  tanto,  and  that  he  has  no  other  asBets 
(see  Wms.  Exs.  9m  ed.  p.  1637 ;  Jevens  v.  Harridge,  1  Wms.  Saund.  1871 
ed.  p.  1,  n. ;  Rubery  v.  Stevens^  4  B.  &  Ad.  241 ;  Homidge  v.  Wilson^ 
11  A.  &  E.  645 ;  Hopwood  v.  Whalay,  6  0.  B.  744;  In  re  Bowes,  37  Ch.  D. 
128 ;  57  L.  J.  Ch.  456). 
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18 — J  the  said  Gt.  H.  died,  haTing  by  his  last  will  appointed  the 
defendant  his  executor. 

3.  During  the  said  term  and  before  the  death  of  G-.  H.  [state 
such  breaches  as  occurred  in  the  lifetime  of  G,  JS.y  giving  particu^ 
lars,'\ 

4«  During  the  said  term  and  after  the  death  of  G*.  H.  [simi- 
larly state  such  breaches  as  occurred  after  the  death  ofQ.  H,y  giving 
particulars,'] 

For  Double  Value  under  4  Geo.  IL  e.  28,  s.  1  (n). 

1.  The  defendant  who  was  tenant  to  the  plaintiff  of  a 
messuage  and  land,  known  as ,  at ,  for  a  term  of  years 

As  to  breacheB  of  coyenant,  the  executor  of  the  tenant  is,  in  general, 
liable  de  bonis  iesiatoris  for  breaches  of  covenant  in  the  lifetime  or  after 
the  death  of  the  testator  fWms.  Exs.  9th  ed.  p.  1630;  Wbllaston  y.  Hake- 
taiU,  3  M.  &  G.  297,  320).  With  respect  to  breaches  of  covenant  after 
tlie  death  of  the  testator,  the  executor  is  liable  de  bonis  propriis  as 
assignee  of  the  term  if  he  enters  {Sleap  v.  Nevrmany  12  0.  B.  N.  S.  116 ; 
JRendall  v.  AndreaCy  8  Times  Eep.  6 15  J,  except  that  with  respect  to  cove- 
nants to  pay  rent  his  liability  does  not  exceed  what  the  property  yields 
where  the  entry  is  merely  as  executor  (Tremeere  v.  Morisan,  1  Bine. 
N.  C.  89). 

By  22  &  23  Yict.  c.  35,  s.  27,  where  an  executor,  after  satisfying  all 
present  liabilities  under  a  lease  of  the  testator,  and  setting  apart  a  suffi- 
cient sum  to  answer  any  future  claim  in  respect  of  any  iixed  and  ascer- 
tained sum  under  the  lease,  has  assigned  the  lease  to  a  purchaser,  and 
distributed  the  residuary  estate,  he  shall  no  longer  be  personally  liable  in 
respect  of  any  subsequent  claim  under  the  lease ;  but  the  lessor  may 
follow  the  assets  distributed.  (See  Dodson  v.  Samwdly  30  L.  J.  Ch.  799 ; 
uid  see  further,  *^  Executors y'*  arUey  p.  205.) 

(n)  By  4  Geo.  11.  c.  28,  s.  1,  it  is  enacted,  "  that  in  case  any  tenant  or 
tenants  for  any  term  of  Hfe,  lives  or  years,  or  other  person  or  persons, 
who  are  or  shall  come  into  possession  of  any  lands,  tenements,  or  here- 
ditaments, by,  from,  or  under,  or  by  collusion  with  such  tenant  or 
tenants,  shall  wilfully  hold  over  any  lands,  tenements,  or  hereditaments, 
after  the  determination  of  such  term  or  terms,  and  after  demand  made, 
and  notice  in  writing  given,  for  delivering  the  possession  thereof,  by  his 
or  their  landlords  or  lessors,  or  the  person  or  persons  to  whom  the 
remainder  or  reversion  of  such  lands,  tenements  or  hereditaments  shall 
belong,  his  or  their  agent  or  agents  thereunto  lawfully  authorized,  then 
and  in  such  case  such  person  or  persons  so  holding  over  shall,  for  and 
during  the  time  he,  she,  and  they  shall  so  hold  over,  or  keep  the  person 
or  persons  entitled  out  of  possession  of  the  said  lands,  tenements,  and 
hereditaments  as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  of 
possession,  their  executors,  administrators,  or  assigns,  at  the  rate  of 
double  the  yearly  value  of  the  lands,  tenements,  and  hereditaments  so 
detained,  for  so  long  time  as  the  same  are  detained,  to  be  recovered  in 
any  of  his  Majesty's  Courts  of  Eecord,  by  action  of  debt,"  "  against  the 
i^cOTering  of  which  said  penalty  there  shall  be  no  relief  in  equity." 
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which  determined  on  the  of  ,  18 — ,  wilfully  held 

over  the  said  messuage  and  land  after  the  said  determination 
of  the  term,  and  after  demand  made,  and  notice  in  writing 
given  to  the  defendant  by  [the  lawfully  authorized  agent  of  J 
me  plaintiff,  who  was  the  landlord  of  the  defendant  as  aforesaid, 
for  delivering  the  possession  thereof,  and  kept  the  plaintiff  out 
of  the  possession  thereof  for months  after  the  said  deter- 
mination, demand,  and  notice,  whereby  and  by  virtue  of  the 
statute  4  Geo.  II.  c.  28,  s.  1,  the  defendant  became  liable  to  pay 

to  the  plaintiff  £ ,  being  at  the  rate  of  double  the  yearly 

value  of  the  said  messuage  and  land  for  the  time  during  whidi 
the  same  were  so  detained  as  aforesaid. 


For  Double  Bent  under  11  Oeo.  II,  c.  19,  s.  18  (o). 

1.  The  defendant  who  was  tenant  to  the  plaintiff  of    a 
messuage  and  land  called ,  at ,  from  year  to  year  at  a 


The  double  value  given  by  this  statute  is  in  the  nature  of  a  penalty 
given  to  the  party  grieved,  and  therefore  must  be  sued  for  within  two 
years.  (See  **  LanSord  and  Tenant,**  post,  p.  763.)  The  holding  over 
must  be  wilful  and  contumacious,  and  not  either  by  mistake  or  xmder  a 
bond  fide  claim  of  right.  (Souhhy  v.  Neving,  9  East,  310 ;  Swin/en  v.  Bacon, 
6  n.  &  N.  184,  846 ;  30  L.  J.  Ex.' 33,  368.)  A  person  to  whom  the  land- 
lord has  granted  a  fresh  lease,  to  commence  at  the  expiration  of  the 
defendant^  term,  is  not  a  person  entitled  to  the  possession  within  the 
meaning  of  the  Act,  and  cannot  maintain  this  action.  {Blatch/ord  v.  CoU, 
5  0.  B.  N.  S.  514 ;  28  L.  J.  0.  P.  140.) 

A  landlord  may  also  sue  his  tenant  for  the  special  damage  occasioned 
by  the  tenant  holding  over  after  the  expiration  of  the  tenanc^r,  as  for  the 
damages  which  the  landlord  is  rendered  liable  to  pay  to  a  third  party  to 
whom  he  has  let  the  premises,  and  to  whom  he  is  unable  to  give  posses- 
sion in  consequence  of  the  tenant  holding  over.  {Braiidey  v.  Chesterton y 
2  C.  B.  N.  S.  592 ;  27  L.  J.  C.  P.  23.) 

A  claim  for  double  value  under  the  statute  may  bejoined  without  leave 
with  a  claim  for  recovery  of  the  promises.  (See  0.  XYlII.  r.  2;  **  Joinder 
of  Causes  of  Action,**  ante,  p.  58. 

(o)  By  11  Geo.  II.  c.  19,  s.  18,  it  is  enacted,  "  that  in  case  any  tenant  or 
tenants  shall  give  notice  of  his,  her,  or  their  intention  to  quit  the  premises 
by  him  or  them  holden  at  a  time  mentioned  in  such  notice,  and  shall  not 
accordingly  deliver  up  the  possession  thereof  at  the  time  in  such  notice 
contained,  that  then  the  said  tenant  or  tenants,  his,  her,  or  their  execu- 
tors or  administrators,  shall  from  thenceforward  pay  to  the  landlord  or 
landlords,  lessor  or  lessors,  double  the  rent  or  sum  which  he,  she,  or  they 
should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered  at  the 
same  time,  and  in  the  same  manner,  as  the  single  rent  or  sum  before  the 
giving  such  notice  could  be  levied,  sued  for,  or  recovered;  and  such 
double  rent  or  sum  shall  continue  to  be  paid  during  all  the  time  such 
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yearly  rent  of  £ ,  payable  quarterly,  gave  to  the  plaintifC 

on  the  of ,  18 — ,  due  notioe  of  his,  the  defendant's, 

intention  to  quit  the  said  premises  at  a  time  mentioned  in  such 
notioe,  namely,  on  the of ,  18 — . 

2.  The  defendant  did  not  at  the  said  time  mentioned  in  such 
notioe  deliver  up  possession  of  the  said  messuage  and  land  to 

the  plaintiff,  but  oontinued  in  possession  thereof  until  the 

of ,  18—. 

3.  The  double  rent  of  the  said  messuage  and  land  from  the 
of ,  18 — ,  to  the of ,  18 — ,  is  £ ,  whiph 


sum  is  due  to  the  plaintiff  and  unpaid. 


Landlord  against  Tenant  to  recover  Possession  where  the  Tenancy 
has  expired  or  been  determined  by  Notice  to  Quit,  and  for 
Mesne  Profits  (jd). 

{R.  S.  a  1883,  App.  a  Sect.  VIL  No.  1.) 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and 
premises  called  Church  Farm,  in  the  parish  of  St.  James,  in  the 


tenant  or  tenants  shall  continne  in  possession  as  aforesaid."  The  double 
rent  given  by  this  statute  is  not  in  the  nature  of  a  penaltv,  like  the  double 
Talue  under  the  statute  4  Gbo.  II.  c.  28,  but  may  be  levied,  sued  for, 
and  leoovered  in  the  same  manner  as  the  single  rent.  The  statute  applies 
only  where  the  tenant  had  the  power  of  determining  his  tenancy  by  a 
notice,  and  has  given  a  valid  notice  sufficient  to  determine  it.  {Johnstone 
V.  Huddlestont,  4  B.  &  0.  922.) 

{/))  Title  to  Recover  Poaeeeeionjy — ^Where  a  landlord  seeks  to  recover  the 
possession  of  the  demised  premises,  the  statement  of  claim  should  show 
the  creation  of  the  relation  of  landlord  and  tenant  between  himself  and 
the  defendants,  and  its  determination  before  action,  either  by  lapse  of 
time  (as  in  a  lease  for  years),  or  by  notice  to  quit  (as  in  a  yearly  tenancy), 
or  by  a  determination  of  the  will  of  the  landlord  (as  in  a  tenancy  at  will), 
or  by  surrender  or  forfeiture,  and  the  defendant's  continued  possession  of 
ti^e  premises  by  himself  or  his  tenant.  It  is  not  necessary  for  a  land- 
lord in  such  action  to  deduce  a  good  title  to  the  premises  as  against 
all  the  world,  a  tenant  being  estopped  from  disputing  the  landlord's 
title  to  the  demised  premises  at  the  time  of  such  letting,  though 
not  estopped  from  showing  its  subsequent  determination.  {Cooke  v. 
Loxley,  5  T.  R.  4 ;  Cuthbertson  v.  Irviyig,  4  H.  &  N.  742 ;  6  Ih,  135 ; 
28  L.  J.  Ex.  306 ;  29  lb.  485 ;  Delaney  y.  Fox,  2  C.  B.  N.  S.  768.)  As 
to  when  other  claims  may  be  joined  with  a  claim  for  the  recovery  of 
land,  see  O.  XVIII.  r.  2,  "  Joinder  of  Cavses  of  Action ,*  ante,  p.  58.  See, 
generally,  notes  to  ^*  Recovery  of  Land*^  post^  p.  494.  As  to  the  right  of 
re-entry  or  forfeiture  under  any  proviso  in  a  lease  for  breach  of  any 
covenant  or  condition  therein,  see  poet^  p.  275. 

As  to  the  power  of  specially  indorsing  on  the  writ  a  claim  by  a  landlord 

B.L.  T 
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ooiint J  of  Surrey,  whioh  was  let  by  the  plaintiff  to  the  defendant 
for  the  term  of  three  years  from  the  29th  of  September,  1879, 


against  a  tenant  for  the  reoovery  of  demised  premises  where  the  term  has 
expired,  or  been  duly  determined  by  notice  to  quit,  either  with  or  with- 
out a  claim  for  rent,  or  for  7ne6ne  profits  which  is  mven  by  O.  m,  r.  6, 
see  Kemp  v.  Lester,  (1896)  2  Q.  B.  162 ;  65  L.  J.  Q.  B.  532;  "  Special  In-^ 
dorsements,**  ante,  p.  80,  and  ^^  Recovery  of  Land,^^  poet,  p.  494. 

Mesne  Profits,'] — ^As  soon  as  a  tenant's  interest  is  legally  determined, 
his  holding  becomes  wrongful,  and  is  in  law  a  trespass  for  which  damages 
in  respect  of  mesne  profits  may  be  recovered.  A  claim  for  mesne  profits 
may  be  joined  with  one  for  the  recoveryof  the  land  or  premises  in  respect 
of  which  the  claim  is  made.     (O.  XVIII.  r.  2,  cited  ante,  p.  58.) 

By  O.  XXXVI.  r.  31,  •*  If,  when  an  action  is  called  on  for  trial,  the 
plaintiff  appears,  and  the  defendant  does  not  appear,  then  the  plaintiff 
may  prove  his  claim  so  far  as  the  burden  of  proof  lies  upon  him."  Con- 
sequently in  an  imdefended  action  the  plaintiff  must,  to  recover  mesne 
profits,  prove  his  right  to  possession,  and  his  title  to  and  the  amount  of 
mesne  profits ;  unless,  and  except  so  far  as,  admitted  on  the  pleadings. 

Mesne  profite  may  be  claimed  from  the  date  when  the  tenant's  interest  is 
determined.  Where  the  interest  is  determined  by  a  forfeiture,  it  would 
seem  that  a  proportionate  part  of  the  current  rent  up  to  the  date  of  the 
forfeiture  mav  be  recovered  as  rent,  and  that  after  that  date  and  up  to 
the  time  of  tne  recovery  of  the  premises  mesne  profits  are  recoverable. 
{The  Apportionment  Act,  1870,  s.  2,  cited  ante,  p.  268.) 

It  is  the  duty  of  a  tenant  at  the  expiration  of  his  term,  not  merely  to 
go  out  himself,  but  to  deliver  up  complete  possession  of  the  demised 
premises  to  his  landlord ;  it  is  therefore  no  defence  that  the  premises  aro 
occupied  by  his  under-tenant,  who  refuses  to  give  them  up  {Harding  v. 
Crethom,  1  Esp.  57,  per  Lord  Kenyon;  Chittv  v.  Tancred,  7  M.  &  W.  127, 
130,  per  Parke,  B.) ;  and  the  tenant  is  liable  both  for  mesne  profits  whilst 
his  under-tenant  holds  over,  and  for  the  costs  of  ejecting  him  {Henderson 
V.  Squire,  L.  E.  4  Q.  B.  170,  174 ;  38  L.  J.  Q.  B.  73,  »cr  Bhwkbum,  J.). 
It  is  the  correct  course  in  such  a  case,  to  claim  such  coste  expressly  in 
the  statement  of  claim. 

The  damages  claimed  as  mesne  profits  are  in  general  measured  by  the 
rent,  but  there  may  in  some  oases  be  further  damages,  and  if  so,  they 
should  be  specifically  claimed.  {Pearse  v.  Cooker,  L.  E.  4  Ex.  92,  99 ; 
Henderson  v.  Squire,  supra,) 

Notice  to  Quit,'] — ^A  tenancy  from  year  to  year  can  in  general  be  deter- 
mined by  a  notice  to  quit.  The  notice  may  be  given  by  either  party. 
When  once  given  it  can  only  be  withdrawn  by  assent  of  both  parties. 
(Blyth  V.  Dennett,  13  0.  B.  178.)  In  the  absence  of  express  stipulation 
oetween  the  parties,  the  common  law  requires  the  notice  to  be  a  hedf- 
year's  notice  to  quit  at  the  end  of  the  first  or  some  other  year  of  the 
tenancy. 

A  notice  to  quit,  when  given  on  behalf  of  the  landlord  by  a  person  not 
authorized  by  him  at  the  time  when  the  notice  begins  to  run,  to  give  it, 
cannot  be  made  valid  by  a  subsequent  ratification.  {Doe  d.  Munn  v. 
Walters,  10  B.  &  0.  626 ;  Doe  d.  Lister  v.  Ooldwin,  2  Q.  B.  143,  146 ; 
Right  d.  FisJier  v.  Cuthell,  5  East,  491,  498.) 

When  the  tenancy  is  other  than  yearly,  a  reasonable  notice,  in  the 
absence  of  express  stipulation,  must  be  given ;  what  is  customary  is  prob- 
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which  term  has  expired  [o»%  as  tenant  from  year  to  year  from 
the  29th  September,  1875,  which  said  tenancy  was  duly  deter- 
mined by  notice  to  quit  expiring  on  the  29th  of  September, 
1881.J 
The  plaintiS  claims  possession  and  £50  for  mesne  profits. 


Landlord  against  Tenant  to  recover  Possession  upon  a  Forfeiture 
for  Breach  of  Covenant  to  Repair j  with  Claims  for  Damages 
for  Breach  of  Covenant^  for  Arrears  of  Bentj  and  for  Mesne 
Profits  (q). 

{See  Form  No.  18  in  App.  C.  of  the  Jud.  Act,  1875.) 

1.  On  the of ,  18 — ,  the  plaintiff,  by  deed,  let 

to  the  defendant  a  house  and  premises.  No. , Street, 

aHy  the  reasonable  notioe.    (Jonea  y.  Mills,  10  C.  £.  N.  S.  788 ;  31  L.  J. 
C.  P.  66.) 

A  notice  to  quit  is  not  rendered  unnecessary  by  the  assignment  of  the 
term,  or  of  the  reversion,  whether  such  assignment  is  by  act  of  one  of  the 
parties,  or  otherwise.  [Maddon  d.  Baker  v.  White,  2  T.  B.  159 ;  Doe  d. 
Short  Y.  Porter,  3  T.  E.  13 ;  Doe  d.  Castleton  v.  Samuel,  6  Esp.  173 ;  Birch 
V.  Wright,  1  T.  E.  378.) 

The  Agricultural  Holdine;s  Act,  1883  (46  &  47  Yict.  c.  61),  has  in  some 
cases  altered  the  law  as  to  tne  length  of  notice  requisite  to  be  giyen.  By 
6.  33,  *'  Where  a  half-year's  notice,  expiring  with  a  year  of  tenancy,  is  by 
law^  necessary  and  sufficient  for  determination  of  a  tenancy  from  year  to 
year,  a  yc»x*s  notice  so  expiring  shall,  by  virtue  of  this  Act,  be  necessary 
and  sujmcient  for  the  same,  imless  the  landlord  and  tenant  of  the  holding 
by  writing  under  their  hands  agree  that  this  section  shall  not  apply,  in 
which  case  a  half-year's  notice  shall  continue  to  be  sufficient ;  but  notmng 
in  this  section  shall  extend  to  a  case  where  a  tenant  is  adjudged  bankrupt 
or  has  filed  a  petition  for  a  com}>osition  or  arrangement  with  ms  creditors." 
A  yearly  tenancy  made  determinable  by  express  agreement  on  a  half-year's 
or  a  six  months*  notice,  is  not  within  this  section.  ( Wilkinson  v.  Calvert, 
3  C.  P.  D.  360 ;  47  L.  J.  Q.  B.  679  ;  Barlow  v.  Teal,  15  Q.  B.  D.  601 ;  54 
L.  J.  Q.  B.  564.)  By  the  Tenants'  Compensation  Act,  1890  (63  &  54  Vict. 
c  57),  where  a  person  occupies  agricultural  land  under  a  contract  of 
tenancy  with  the  mortgagor,  for  a  tenancy  from  year  to  year,  or  for  a 
term  not  exceeding  twenty-one  years  at  a  rack  rent,  the  mortgagee, 
before  he  deprives  the  occupier  of  possession  of  the  land  otherwise  £an 
in  accordance  with  such  contract,  shall  give  to  the  occupier  six  months 
notice  in  writing  of  his  intention  so  to  deprive  him. 

A  notioe  to  quit  is  only  necessary  where  the  tenancy  is  admitted;  and 
vhere  the  tenant  disclaims  and  denies  his  landlord's  titie,  he  thereby 
renders  a  notice  to  quit  unnecessary,  and  waives  his  right  to  such  notice. 
{Dot  d.  Calvert  v.  Frowd,  4  Bing.  560 ;  Doe  d.  Bennett  v.  Long,  9  C.  &  P. 
773;  Doe  d.  Orubb  v.  Grubb,  10  B.  &  C.  816 ;  Vivian  v.  Moat,  16  Ch.  D. 
730 ;  50  L.  J.  Ch.  331.) 

(7)  For/eiiv^e.^ — ^Leases  containing  conditions  of  forfeiture  upon  default 

t2 
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,  for  a  term  of years,  from  the of ,  18 — ,  at 

the  yearly  rent  of  £ ,  payable  quarterly  on  the  usual  quarter 

days. 

of  the  tenant,  as,  for  not  repairing,  non-payment  of  rent  or  other  breach 
of  covenant,  are  upon  such  default  voidable  at  the  option  of  the  lessor, 
who  must  by  some  unequivocal  act,  indicating  to  the  lessee  his  intention 
to  insist  upon  the  forfeiture,  exercise  his  option,  in  order  to  avoid  them. 
{Rede  v.  Farr,  6  M.  &  S.  121 ;  Roberts  v.  Davey,  4  B.  &  Ad.  664;  BaylU 
V.  Le  GroSy  4  0.  B.  N.  S.  537 ;  Jones  v.  Carter ^  15  M.  &  W.  718,  and  see 
Toleman  v.  Porthury,  L.  E.  6  Q.  B,  245 ;  7  Ih,  344 ;  40  L.  J.  Q.  B.  125 ; 
41  lb.  98.) 

In  some  cases  a  right  of  re-entry  or  forfeiture  not  arising  on  non- 
payment of  rent,  assigning,  underletting,  or  parting  with  possession  of 
the  land  leased,  cannot  be  enforced  without  notice  in  accordance  with  the 
provisions  of  the  Conveyancing  Acts,  1881  and  1892,  as  to  which,  see  |XMr<, 
p.  764.  These  Acts  further  enable  relief  to  be  given  against  forfeitiue  in 
certain  cases,  but  relief  under  these  Acts  c£uinot  be  obtained  either  after 
actual  re-entry  or  in  the  cases  above  excepted.  As  to  relief  against  for- 
feiture for  non-payment  of  rent,  see  the  0.  L.  P.  Act,  1852  (15  &  16  Vict, 
c.  76),  ss.  210—212,  and  the  C,  L.  P.  Act,  1860  (23  &  24  Vict.  c.  38),  s.  1. 

The  Conveyancing  Act,  1892  (55  &  56  Vict.  c.  13),  s.  4,  gives  power  to 
the  Court  to  protect  underlessees  on  forfeiture  of  the  lease. 

A  lease  conditioned  to  be  void  for  the  benefit  of  one  party  is  voiddfle 
only  at  the  option  of  that  party.  (Rede  v.  Farr,  supra ;  Roberts  v.  Davey, 
supra;  Davenport  v.  Reg,y  3  App.  Cas.  115;  47  L.  J.  P.  C.  8.) 

A  proviso  in  a  lease  for  ro-entry  on  a  condition  broken  can  operate  only 
duiing;  the  term  {Johns  v.  Whitley y  3  Wils.  127),  but  it  will  extend  to  a 
new  implied  tenancy  from  year  to  year  upon  the  terms  of  the  leaso 
{Thomas  v.  Packer,  1  H.  &  N.  669;  see  also  Martin  v.  Smith,  L.  B.  9  Ex. 
50  ;  43  L.  J.  Ex.  43). 

There  are  certain  conditions  annexed  by  law  to  particular  estates,  by 
which,  on  the  happening  of  certain  things,  the  landlord  is  entitled  to  re- 
enter. Thus,  if  a  tenant  renounces  his  character  as  tenant  by  either 
setting  up  title  in  a  third  person,  or  in  himself,  to  the  premises  against 
his  landlord,  his  conduct  amounts  to  a  disclaimer,  and  his  term  is  thereby 
forfeited.  {Doe  v.  Coopery  1  M.  &  G.  135,  139.  per  Tindal,  C.  J. ;  Doe  d. 
Elhrbrock  v.  Flymiy  1  C.  M.  &  E.  137.)  But  mere  words  will  not  operate 
as  a  disclaimer  of  a  lease  for  a  term  certain,  there  must  be  some  act  done 
by  the  tenant,  the  effect  of  which,  if  acquiesced  in,  would  be  to  impair  tho 
landlord's  title.     {Doe  v.  Wellsy  10  A.  &  E.  427.) 

Forfeiture  for  non-payment  of  rent.'] — If  a  lease  contains  a  proviso  for 
re-entry  for  non-payment  of  rent,  a  demand  by  the  landlord  or  his  agent 
duly  authorized,  of  the  precise  rent  due  and  payable,  to  save  tho  for- 
feiture, on  the  exact  day,  at  the  proper  place  of  payment,  at  a  convenient 
hour  between  sunrise  and  sunset  is,  at  common  law,  requisite,  before  the 
landlord  can  claim  to  re-enter  for  non-payment  of  rent,  unless  the  demand 
is  expressly  dispensed  with  by  the  terms  of  the  lease.  If  no  place  is  named 
for  payment,  the  proper  place  is  at  the  most  notorious  place  on  the  land  ; 
therefore,  if  there  be  a  principal  dwelling-house  it  must  be  there,  at  the  front 
door.     (1  Wms.  Saund.  1871  ed.  p.  435  ;  Acocks  y.  Phillips,  5  H.  &  N.  183.) 

By  the  C.  L.  P.  Act,  1852,  s.  210,  the  necessity  of  a  legal  demand  by 
the  landlord  of  the  rent  is  done  away  with,  if  it  be  proved  that  half  a 
year's  rent  was  due,  and  that  no  sufficient  distress  was  to  bo  found  on  the 
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2.  By  the  said  deed  the  defendant  covenanted  to  pay  the  said 
rent  to  the  plaintiff  at  the  times  aforesaid  and  to  keep  the  said 
house  and  premises  in  good  and  tenantable  repair  [or,  as  the  case 
may  be]. 

3.  ThQ  said  deed  also  contained  a  clause  of  re-entry,  entitling 
the  plaintiff  to  re-enter  upon  the  said  house  and  premises,  in 
case  the  rent  thereby  reserved,  whether  legally  demanded  or 
not,  should  be  in  arrear  for  21  days,  or  in  case  the  defendant 
should  make  default  in  the  performance  of  any  covenant  upon 
his  part  to  be  performed. 

4.  On  the   of  ,  18 — ,  a  quarter's  rent  became 

due,  and  on  the of ,  18 — ,  the  same  had  been  in 

arrear  for  21  days ;  and  the  said  rent  is  still  due  and  unpaid. 

6.  On   the  of  ,   18 — ,  the  house  and  premises 

were  not,  nor  are  they  now,  in  good  or  tenantable  repair,  and 
the  plaintiff  as  such  lessor  thereupon  [on  the  said  last-mentioned 
dayj  served  on  the  defendant  a  notice  specifying  the  particular 
breach  of  the  aforesaid  covenant  complained  of,  and  requiring 
the  defendant  to  remedy  such  breach,  and  requiring  him  to 
make  compensation  in  money  for  such  breach. 

6.  A  reasonable  time  for  the  defendant  to  have  remedied  such 
breach,  which  was  capable  of  remedy,  and  to  have  made  reason- 
able compensation  in  money  to  the  satisfaction  of  the  plaintiff 
for  the  said  breach,  elapsed  before  this  action,  but  the  defendant 
has  not  remedied  the  said  breach,  nor  has  he  made  such  or  any 
compensation  for  the  said  breach. 

7.  The  particulars  of  the  breach  of  the  covenant  to  repair 
exceed  three  folios,  and  were  delivered  to  the  defendant's  soli- 
citor on  the of ,  18 —  [or,  are  as  follows : — ]. 

The  plaintiff  claims : 

(1)  Possession  of  the  said  house  and  premises. 

(2)  £ for  the  said  arrears  of  rent. 

(3)  £ damages  for  the  said  breach  of  covenant  to 

repair. 

(4)  £ for  mesne  profits. 

demiBed  premises  counteiyailing  the  arrears  then  due,  and  that  the  lessor 
had  power  to  re-enter.  (See  Thomas  v.  Lulham,  (1895)  2  Q.  B.  400;  64 
L.  J.  Q.  B.  720 ;  CaUtwcrth  v.  Spokes,  10  0.  B.  N.  S.  103 ;  30  L.  J.  C.  P. 
220 ;  CroM  v.  Jordan,  8  Ex.  149.)    As  to  relief,  see  ante,  p.  276. 

The  assignee  of  the  reversion  cannot  eject  for  non-payment  of  rent 
unlees  the  tenant  has  had  notice  of  the  assignment  before  the  forfeiture 
accrued  {Mallory*a  Case,  5  Eep.  1136 ;  Fraunces'  Case,  8  Eep.  92  a ;  S,  C, 
mk  fl9m.  MUUr  v.  Francis,  1  Godb.  272 ;  Co.  Litt.  215  b) ;  though  where 
tiie  loffeifcoKB  is  for  causes  other  than  non-payment  of  rent  such  notice  is 
[SeaUock  v.  Harston,  1  C.  P.  D.  106 ;  45  L.  J.  C.  P.  125). 
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Landlord  against  Tenant  to  recover  Possession  on  a  Forfeiture /or 
Ifon-pai/ment  of  Bent  under  the  C.  L.  P.  Act,  1862  (g). 

1.  The  plaintifF,  by  deed  dated  the of ,  18—,  let  to 

the  defendant  a  messuage  and  premises  known  as ,  at , 

for  a  term  of •  years  from  the of ,  18—,  at  the 

yearly  rent  of  £ ,  payable  quarterly  on  the  usual  quarter 

days. 

2.  The  said  deed  oontained  a  clause  of  re-entry  entitling  the 
plaintifi  to  re-enter  upon  the  said  messuage  and  premises  in 
ease  the  said  rent  should  be  in  arrear  for  21  days. 

3.  On  the of ,  18 — ,  a  quarter's  rent  became  due, 

and  on  the of ,  18 — ,  another  quarter's  rent  became 

due,  and  on  the of ,  18 — ,  both  had  been  in  arrear  for 

21  days,  and  both  are  still  due. 

4.  Before  the  writ  in  this  action  was  issued  or  served,  the  said 
two  quarters'  rent,  making  one  half-year's  rent,  was  due,  and  no 
sufficient  distress  was  to  be  found  on  the  said  messuage  and 
premises  countervailing  the  said  arrears  of  rent  then  and  still 
due. 

The  plaintiff  claims  \as  in  preceding  form]  : — 


Liquidated  Damages  (a). 


iq\  See  preceding  note. 

(a)  Liquidated  damagea  are  a  stun  agreed  upon  in  a  contract  by  the 
parties  themselves  as  the  damages  for  a  breach  of  it. 

A  penalty  is  a  sum  named  in  a  contract  to  be  forfeited  on  a  breach,  not 
as  an  agreed  yaluation  of  the  damages,  but  as  a  security  for  the  due  per- 
formance of  the  contract.  {Lowe  y.  Peers^  4  Burr.  2225,  2229 ;  KembU  v. 
Farren,  6  Bing.  141,  148;  Law  v.  Redditch  Local  Board,  (1892)  1  Q.  B. 
127  ;  61  L.  J.  a  B.  172.) 

Where  there  is  a  sum  mentioned  in  a  contract  as  damages  for  non-per- 
formance of  any  of  a  number  of  stipulations,  some  of  trifling  and  otners 
of  serious  importance,  sudi  sum  is  in  general  to  be  regarded  as  a  penalty, 
but  where  it  is  agreed  that  if  a  party  do,  or  omit  to  do,  a  particular  things, 
a  fixed  sum  shall  be  paid  by  nim,  there  the  sum  is  prima  facie  to  be 
regarded  as  liquidated  damages.  {Kemble  v.  -PVirrew,  supra;  Betis  v. 
Burchy  4  H.  &  N,  506;  28  L.  J.  Ex.  267 ;  Iti  re  Newman,  4  Ch.  D.  725, 
731 ;  46  L.  J.  Ch.  57  ;  Wallis  r.  Smith,  21  Ch.  D.  243 ;  52  L.  J.  Ch.  150  ; 
Latv  V.  Redditch  Local  Board,  supra,) 

Where  a  larger  sum  of  money  is  agreed  to  be  paid  on  default  of  pay- 
ment of  a  smaller  sum,  it  is  regarded  as  a  penalty.  [Astleyy.  Weid**n^ 
2  B.  &  P.  346;  Wallis  v.  Smith,  supra;  Law  v.  Redditch  Local  Board, 
$upra.)    But  this  does  not  apply  to  a  case  where  it  is  agreed  that  on  non- 
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payment  of  an  instalment  the  whole  sum  due  shall  become  immediately 
payable.  ( Wallxngford  y.  Mutual  Society,  b  App.  Cas.  685 ;  50  L.  J.  Q.  B. 
49 ;  Protector  Loan  Co.  v.  Grice,  5  Q.  B.  D.  592,  596;  49  L.  J.  Q.  B.  812.) 

Where  the  sum  named  is  in  reality  a  penalty,  ooly  the  actual  damage 
sustained  ton  be  recovered,  even  though  the  parties  by  the  contract  term 
tiie  som  liquidated  damages*  {Thompson  v.  Hudson,  L.  B.  4  H.  L.  1, 30 ; 
38  L.  J.  Gh.  431 ;  Ma^ee  y.  Lavell,  L.  B.  9  C.  P.  107 ;  43  L.  J.  0.  P.  134 ; 
In  re  Newman^  supra;  Law  y.  Hedditch  Local  Board,  supra,)  So  the  fact 
that  ihe  sum  named  is  called  a  penalty  in  the  contract  will  not  prevent 
the  Court  from  holding  it  to  be  liquidated  damages  where  clearly  so 
intended  {Sainier  v.  Ferguson,  7  0.  B,  716;  Parfitt  y.  Ghambre,  L.  E. 
15  Eq.  36 ;  42  L.  J.  Gh.  6),  though  the  name  given  to  it  by  the  parties  is 
an  element  to  be  considered.  (Willson  y.  Love,  (1896)  1  Q.  B.  626;  65 
L.  J.  a  B.  474.) 

^  Upon  the  breach  of  a  contract  secured  by  a  penalty  the  plaintiff  may 
either  sue  for  the  penalty  assigning  the  breach — ^in  which  case  he  can 
reooyear  the  amount  of  damage  sustained,  not  exceeding  the  penalty,  or 
he  may  sue  for  unliquidated  damages  for  the  breach,  to  Be  assessed  by  the 
jury  irrespectiyely  of  the  penalty.  In  the  former  case  the  recovery  of  the 
fall  penalty  will  be  a  satisfaction  for  all  breaches  of  the  contract,  but  in 
the  hitter  the  plaintiff  may  sue  foties  quoties  there  are  breaches  and  recover 
a  full  indemnity.  (See  8  &  9  WiU.  III.  c.  11,  s.  8,  cited  *'  Bonds,*'  ante, 
p.  160,  per  Lord  Mansfield  in  Lowe  v.  Peers,  supra ;  Winter  y.  Trimmer, 
1  W.  Bl.  395 ;  Harrison  v.  Wright,  1 3  East,  343 ;  Astley  v.  Weldon,  supra  ; 
per  Bramwell,  B.,  in  Beits  y.  Burch,  supra,) 

On  a  bond  conditioned  not  to  carry  on  business  within  certain  limits 
or  to  pay  liquidated  damages,  an  injunction  may  be  granted  to  enforce 
the  condition.  {Howard  y.  Woodward,  34  L.  J.  (jn.  47;  Nat,  Prov,  Bank 
y.  Marshall,  40  Gh.  D.  112 ;  58  L.  J.  Gh.  229.)  In  such  cases  the  amount 
payable  is  usually  regarded  as  liquidated  damages,  for  it  cannot  be  ascer- 
tamed  what  damages  may  be  actually  sustained  from  a  breach  of  such  a 
contract.  ^  {Galsworthy  y.  Strutt,^  1  Ex.  663.)  A  plaintiff  cannot  obtain 
both  liquidated  damages  and  an  injimction  in  respect  of  the  same  breach, 
but  he  may  sue  for  unliquidated  damages  for  a  breach  and  also  claim  an 
injunction.  {Camesy.  NeshiU,  7  H.  &  N.  158;  Ih,  778;  30  L.  J.  Ex. 
348 ;  31  lb,  273  ;  Nat,  Prov,  Bank  v.  Marshall,  supra,) 

The  Gourt  will  not  interfere  by  injunction  where  a  certain  sum  has 
been  agreed  on  as  the  price  of  a  breach,  and  the  defendant  has  in  effect 
purchased  the  right  to  do  the  act  complained  of  as  a  breach.  ( Woodward 
y.  Qylts^  2  Vem.  119 ;  Forbes  v.  Comey,  cited  in  **  Joyce  on  Injunctions," 
80;  Sainier  Y,  Ferguson,  I  Mac.  &  G.  286.)  Thus,  where  an  increased 
jent  was  reserved  by  way  of  liquidated  damages,  the  Gourt  refused  an 
injunction  to  restrain  the  lessee  from  committing  the  breach  of  covenant 
in  respect  of  which  the  increased  rent  became  payable.  ( Woodward  y. 
Gyles,  supra,)    As  to  injunctions,  see  further  **  Injunction,**  ante,  p.  235. 

Where  the  statement  of  claim  merely  claims  the  amount  of  the  liqui- 
dated damages,  it  may  be  specially  indorsed  on  the  writ.  (See  **  Special 
Indorsements,**  ante,  p.  77 ;  and  Lawrence  v.  Willcocks,  (1892)  1  Q.  B.  D. 
696 ;  61  L.  J.  a  B.  519,  there  cited.) 

A  statement  of  claim  for  liquidated  damages  must  distinctly  show  that 
the  liquidated  damages  are  due  and  impaid.  {Hurst  y.  Hurst,  4  Ex.  571; 
Legh  v.  LiUie,  6  Ex.  165 ;  30  L.  J.  Ex.  25.) 

As  to  when  contracts  not  to  carry  on  a-  trade,  &c,  are  illegal,  as  being 
uimeaaonable  and  against  public  policy,  see  **  lUegality,**  post,  p.  728. 
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Statement  of  Claim  on  a  Covenant  in  a  Deed  of  Sale  of  a  Business^ 
to  pay  Liquidated  Damages  in  the  Event  of  the  Defendant 
carrying  on  the  Dimness. 

1.  The  plaintiff's  daim  is  for  £ ^  liquidated  damagesy  due 

from  the  defendant  to  the  plaintiff  under  a  oovenant  contained 

in  a  deed  dated  the of  ^  18 — ,  by  which  deed  the 

defendant,  for  the  consideration  therein  mentioned,  assigned  his 
business  as  a at to  the  plaintiff. 

2.  The  defendant  by  the  said  deed  covenanted  with  the 
plaintiff  that  the  defendant  would  not  at  any  time  afterwards 

carry  on  the  business  of  a at ,  or  within nules 

thereof,  and  that,  in  case  of  any  breach  of  the  said  covenant,  he 

would  pay  to  the  plaintiff  the  sum  of  £ as  liquidated 

damages  for  such  breacL 

3.  The  defendant  afterwards  carried  on  the  said  business  at 

[Wj  within miles  of ],  but  has  not  paid  the  said 

sum  of  £ to  the  plaintiff. 

Particulars: — 


Lunatics  (a). 


(a)  By  0.  XVI.  r- 17,  ''Where  lunatics  and  persons  of  Tmsound  mind 
not  80  foimd  by  inquisition  might  respectiyely  before  the  paasing  of  the  " 
Judicature  Act,  1873,  '*  have  sued  as  plaintiffs,  or  would  have  been  liable  to 
be  sued  as  defendants  in  any  action  or  suit,  they  may  respectively  sue  as 
plaintiffs  in  any  action  by  their  committee  or  next  friend  according  to  the 
practice  of  the  Chancery  Division,  and  may  in  like  manner  defend  any 
action  by  their  committees  or  guardians  appointed  for  that  purpose." 

A  person  of  imsoimd  mind  who  has  been  so  found  by  inquisition  sues 
and  IB  sued  by  his  committee  as  co-plaintiff  or  co-defendant  respectively ; 
but,  if  he  has  no  committee,  or  the  interest  of  the  committee  is  adverse, 
he  sues  by  his  next  friend  and  defends  by  a  guardian  (id  litam.  (Daniell's 
Ch.  Pract,  6th  ed.,  pp.  116,  182;  Pope  on  Limacy,  2nd  ed.,  pp.  321 
et  $eq,) 

A  person  of  imsound  mind  not  so  found  by  inquisition  sues  by  his  next 
friend,  and  defends  by  a  guardian  ad  litem,    {lb,) 

As  to  the  contracts  of  lunatics  and  persons  of  unsound  mind,  see 

InaanUy,^*  post,  p.  736. 
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Commencement  of  Statement  of  Claim  by  a  Person  of  Unsound 

Mind  so  found  by  Inquisition. 

Between  A.  B.,  committee  of  the  estate  of  C.  D.,  a 

peiBOu  of  imsouiid  mind  so  found 
Dj  inquisitiony  and  the  said  C.  D., 
by  the  said  A.  B.,  as  his  oonmiittee  .  Plaintiffs, 

and 
E.  F Defendant. 

Statement  of  Claim. 

1.  The  above-named  A.  B.  is  oommittee  of  the  estate  of  the 
above-named  C.  D.,  who  is  a  person  of  unsound  mind  so  found 
by  inquisition. 

The  likCy  by  a  Person  of  Unsound  Mind  not  so  found  by  Inquisition. 

Between  A.  B.,  a  person  of  unsound  mind  not  so 

found  by  inquisition,  by  C.  D.,  his 

next  friend Plaintiff, 

and 
E.  F Defendant. 

Statement  of  Claim. 

1.  A.  B.y  the  above-named  plaintiff,  is  a  person  of  unsound 
mind  not  so  found  by  inquisition,  who  sues  oy  C.  D.,  his  next 
fiiend. 


The  UkCf  against  a  Person  of  Unsound  Mind  so  found  by 

Inquisition. 

Statement  of  Claim. 

Between  A.  B Plaintiff, 

and 
C«  D.,  a  person  of  unsound  mind  so  found 
by  inquisition,  who  defends  by  E.  F., 
oommittee  of  the  estate  of  the  said  C.  D. 
and  the  said  E.  F Defendants. 

1.  The  above-named  defendant,  C.  D.,  is  a  person  of  unsound 
mind  so  found  bv  inquisition,  who  defends  by  E.  F.,  committee 
of  the  estate  of  the  said  C.  D. 
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Marriage  {a). 


(a)  Mutual  promises  to  marry  are  not  agreements  made  upon  considera- 
tion of  marriage  within  the  S&tute  of  Frauds,  s.  4  {cited,  poei^  p.  711), 
and  need  not  be  proved  by  tmting  (Harrison  v.  Cagey  1  Ld.  Kaym.  386) ; 
though  promises  to  pay  money  or  settle  property  in  consideration  of  mar- 
riage are  within  that  section,  and  are  accordmgly  required  to  be  in  writing 
(see  Shadwell  v.  Shadwell,  9  0.  B.  N.  S.  169 ;  30  L.  J.  0.  P.  145 ;  Catan  v. 
Caion,  L.  E.  1  Oh.  137  ;  L.  E.  2  H.  L.  127 ;  84  L.  J.  Ch.  564 ;  36  Ih.  886; 
In  re  Bownson,  29  Gh.  I).  358 ;  54  L.  J.  Qi.  950).  A  general  promise  to 
marry,  without  any  express  stipulation  as  to  time,  is  a  promise  to  marry 
withm  a  reasonable  time.  {Harrison  y.  Cage,  1  Ld.  Eaym.  386 ;  and  see 
Short  y.  Stone,  8  Q.  B.  358.)  A  promise  to  marry  made  by  a  person  who 
was  ali«ad7  iWried  at  the  time  of  niaking  the  promise,  ]t  t£^i>romisee 
had  no  notice  of  that  fact,  is  binding,  and  an  action  may  be  maintained 
tipon  it.     {Wild  v.  Harris,  7  C.  B.  999 ;  Millward  v.  Littlewood,  5  Ex.  775.) 

The  marriage  of  one  of  the  parties  to  a  third  parhr  after  the  promise, 
though  before  the  time  for  performance  has  elapsed,  is  a  breach  of  the 
contract,  and  entities  the  other  party  at  once  to  bring  an  action.  {Short  t. 
Stone,  8  Q.  B.  358;  Caines  Y.Smith,  16  M.  &  W.  189.)  So  an  absolute 
and  unconditional  renunciation  of  a  promise  of  marriage  before  the 
time  for  its  performance,  is,  at  the  election  of  the  promisee,  a  oreach  of  the 
contract  upon  which  an  action  m^  be  immediately  maintained.  {Frost 
V.  Knight,  L.  E.  7  Ex.  Ill ;  41  L,  J.  Ex.  78;  *' Conditions  Precedent,'' 
ante,  p.  188.) 

An  executor  or  administrator  cannot  sue  or  be  sued  for  a  breach  of 
promise  of  marriage  made  to  or  by  the  testator  or  intestate^  except  in 
respect  of  special  dami^e  caused  to  the  property  of  the  promisee  by  the 
breach  of  contract.  {Gluimberlain  y.  Williamson,  2  M.  &  S.  408 ;  Finlay 
V.  Chimey,  20  Q.  B.  D.  494;  67  L.  J.  a  B.  247.) 

In  an  action  for  breach  of  promise  of  mamage  the  jury  may  give 
damages  for  the  injury  to  the  feelings  of  the  plaintiff,  as  weU  as  for  the 
loss  of  the  marriage,  and  eyidenceof  the  conduct  of  both  parties  is  allowed 
to  be  given  in  aggravation  or  mitigation  of  damages.  {Smith  y.  Woodjine, 
1  C.  B.  N.  S.  660,  668 ;  Millington  v.  Loring,  6  Q.  B.  D.  190 ;  50  L.  J. 
Q.  B.  214 ;  Finlay  v.  Chimey,  supra.)  The  fact  that  the  plaintiff  has 
beeii  seduced  under  the  promise  of  marriage  may  be  alleged  m  the  state- 
ment of  claim.  {Millington  v.  Loring,  supra;  and  see  **  Damages,''  ante, 
p.  61.) 

An  infant  may  by  his  or  her  next  friend  maintain  an  action  for  a  breach 
of  a  promise  to  marry.  {Holt  v.  Ward,  2  Str.  937 ;  Warwick  v.  Bruce,  2 
M.  &  S.  209.) 

Until  the  32  &  33  Yict.  c.  68,  the  parties  to  the  action  for  breach  of 
promise  of  marriage  were  not  competent  witnesses,  but  now  by  s.  2  of 
that  Act,  **the  parties  to  any  action  for  breach  of  promise  of  marriage 
shall  be  competent  to  give  evidence  in  such  action ;  provided  always  tiiat 
no  plaintiff  in  any  action  for  breach  of  promise  of  marriage  shall  recover 
a  verdict  unless  his  or  her  testimony  shall  be  corroborated  by  some  other 
material  evidence  in  support  of  such  promise."  As  to  what  is  such 
evidence,  see  Bessela  v.  Stern,  2  C.  P.  D.  265 ;  46  L.  J.  0.  P.  467 ; 
Weidemann  v.  Walpde,  (1891)  2  Q.  B.  634;  60  L.  J.  Q.  B.  762. 
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Statement  of  Claim  for  Breach  of  Promise  of  MaiTiage. 
{B.  8.  a  1883,  App.  C.  Sect.  V.  No.  10.) 

1.  The  plaintLS  has  suffered  damage  by  breach  of  promise  by 

the  defendant  to  marry  her  on  the of L^,  within 

a  reasonable  time,  which  elapsed  before  action,  or,  on  liie  death 
of  A.  B.,  which  happened  before  action]. 

2.  The  defendant  refused  to  marry  the  plaintiff  on  the 

of [or,  within  a  reasonable  time,  or,  on  the  deatii  of  A.  B.]. 

Fartioulais  of  special  damage. 

^As  the  case  may  be^  ifany."] 
The  plaintiff  clamis  £ . 


The  Kke  upon  an  Absolute  Bepudiation  of  a  Promise  to  marry 
upon  the  happening  of  a  Future  Events  made  before  the  hap- 
pening of  the  said  Event. 

1.  The  plaintiff  and  the  defendant  in  June,  18 — ,  agreed  to 
many  one  another  upon  the  death  of  A.  B. 

2.  On  the of  ^ 18 — ,  the  defendant  wrongfully 

Repudiated  and  determined  the  said  agteeihent  on  his  jp&tt^  and 
absolutely  refused  to  be  any  longer  bound  theo^eby. 

Instate  particulars  of  special  damage^  \f  any'] 


Master  and  Servant  {a). 


(a)  Where  by  the  contract  of  service  the  wages  are  payable  at  fixed 
periods,  as  yeany,  quarterly,  or  monthly,  and  the  master  wrongfully  dis- 
miflBes  the  servant  daring  the  currency  of  one  of  those  periods,  uie  servant 
18  entitled  to  recover  as  part  of  his  damages  in  an  action  for  tiie  wrongful 
dismissal  compensation  for  the  service  actually  done  during  the  broken 
period  up  to  tne  time  of  the  dismissal,  or,  at  his  option  (instead  of  suing 
for  damages  for  the  wrongful  dismissal),  he  may  treat  the  contract  as 
rescinded,  and  sue  the  master  as  on  a  new  implied  contract  for  a  propor- 
tion of  wages  in  respect  of  the  work  actuallv  done  during  the  broken 
period  iOoodman  v.  Pocock,  15  Q.  B.  576) ;  and  in  either  case  he  is  also 
entitled  to  claim  and  recover,  as  a  debt,  any  amount  due  to  him  for  wa^es 
in  respect  of  any  completed  periods  which  have  elapsed  prior  to  such  dis- 
iniasal  (see  Hartley  v.  Harman,  11  A.  &  E.  798).  In  estimating  the 
damages  for  a  wrongful  dismissal,  the  fact' that  the  plaintiff  has,  or  nuAht  ' 
hove,  obtained,  or  may  obtain,  fresh  employment  within  the  period  durmg 
wbidi  he  ought  to  have  been  retained  oy  the  defendant  in  his  service  is 
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to  be  taken  into  consideration.  {Goodman  v.  Focock,  supra  ;  Hocluter  v. 
De  la  Tour,  2  E.  &  B.  690 ;  22  li.  J.  Q.  B.  456 ;  ffarOand  v.  General 
Exchange  Bank,  14  L.  T.  N.  S.  863 ;  Jieid  v.  Explosivea  Co.,  19  Q.  B.  D. 
264 ;  56  L.  J.  Q.  B.  388;  Brace  v.  Colder,  (1895)  2  Q,  B.  253;  64  L.  J. 
a  B.  582.J 

In  tiie  niring  of  menial  or  domestic  servants  there  is  a  custom,  pre- 
Bumptiyely  forming  part  of  the  contract,  that  the  servant  may  be  dismissed 
with  a  month's  wammg  or  a  month's  wages.  (Nowlan  v.  Ahlett,  2  C.  M. 
&  B.  54.)  This  custom  applies  to  a  servant  engaeied  as  head  sardener 
(Jh»),  to  a  person  hired  to  assist  in  garden  and  stables  {Johnson  ▼. 
BlerJcensopp,  5  Jur.  870),  to  a  himtsman  {Nicolly,  Greaves,  17  0.  B.  N.  S. 
27 ;  33  L.  J.  0.  P.  259) ;  but  not  to  a  governess  {Todd  v.  Kerrich,  8  Ex. 
151 ;  22  L.  J.  Ex.  1.)  In  cases  where  the  custom  applies,  the  month's 
wag;es  to  be  paid  upon  dismissal  without  notice  are  payable  as  a  compen- 
sation for  the  dismissal,  and  not,  properly  speaking,  as  wages  {FetvingsY. 
Tisdal,  1  Ex.  295) ;  but  they  may,  perhaps,  be  regarded  as  a  debt  due 
under  the  contract  upon  the  dismissal  (see  East  Anglian  Rail,  Co,  y. 
Lythgoe,  2  L.  M.  &  P.  221,  226 ;  and  see  a  form  of  dedaration  under  the 
old  practice  in  Turner  v.  Mason,  14  M.  &  W.  112). 

where  the  contract  of  service  has  been  rescinded  {Lainhum  v.  Cruden^ 
2  M.  &  G.  253),  or  where  a  servant  has  wrongfully  left  the  service  {Taylwr 
Y,  Laird,  1  H.  &  N.  266;  25  L.  J.  Ex.  329),  or  has  been  dismissed  for 
misconduct  {Turner  y.  BMnson,  5  B.  &  Ad.  789),  after  a  certain  period 
of  service,  but  before  any  wages  have  accrued  due  under  the  contract,  the 
plaintifi  cannot  recover  for  the  services  rendered,  unless  a  new  agreement 
to  pay  for  such  services  can  be  established  {De  Bema/rdyy,  Harding,  8  Ex. 
822). 

In  engagements  of  service  in  particular  trades  and  businesses,  where 
there  is  a  custom  in  the  trade  or  business  to  determine  the  contract  by 
notice,  such  custom  is  incorporated  in  the  contract,  unless  the  terms  of  the 
contract  expressly  or  impliedly  exclude  it.  {Mekner  v.  BoUon,  9  Ex.  618 ; 
Farker  v.  Abetson,  4  0.  B.  N.  S.  346 ;  27  L.  J.  0.  P.  236.) 

A  contract  of  service  for  an  indefinite  time  is  generally  presumed,  as  a 
matter  of  fact,  to  be  a  contract  for  a  year ;  but  mere  is  no  inflexible  rule 
of  law  to  that  effect,  and  each  particular  case  must  depend  upon  its  own 
circumstances.  {Beeston  v.  Colly er,  4  Bing.  309 ;  Fawcett  y.  Ca>sh,  6  B.  & 
Ad.  904 ;  Baxter  v.  Nurse,  6  M.  &  G.  935 ;  Fairma/n  v.  Oakford,  5  H.  &  N. 
635 ;  29  L.  J.  Ex.  459 ;  Creen  y.  Wright,  1  0.  P.  D.  591,  694.) 

A  contract  of  service,  **  to  be  bindmg  for  twelve  months  certain,  and 
continue  from  time  to  time,  until  three  months'  notice  be  given  by  either 
party  to  determine  tiie  same,"  was  held  determinable  at  the  expiration  of 
the  first  year  by  three  months'  previous  notice.  {Brown  v.  Symons,  8 
G.  B.  N.  S.  208 ;  29  L.  J.  C.  P.  251.)  And  where  the  contract  of  service 
was  *'  for  twelve  months  certain,  after  which  time  either  party  should  be 
at  liberty  to  terminate  the  agreement  by  giving  the  other  a  three  months* 
notice,"  it  was  held  that  at  tSae  dose  of  the  first  twelve  months  the  agree- 
ment could  be  detmmined  by  either  party  without  any  notice.  {Langton 
y.  Carleton,  L.  E.  9  Ex.  57.) 

A  contraict  of  service  for  a  term  of  more  than  a  year  is  within  s.  4  of 
the  Statute  of  Frauds.  (Qiraud  v.  Richmond,  2  0.  B.  835 ;  Bobson  v. 
Collis,  1  H.  &  N.  81 ;  25  L.  J.  Ex.  267 ;  Evans  v.  Hoare,  (1892)  1  Q.  B. 
693;  61  L.  J.  Q.  B.  470.)  So  also  is  a  contract  for  a  year's  service  to 
commence  at  a  future  day.  {Bracegirdle  v.  Heald,  1  B.  &  Aid.  722 ; 
SneUing  v.  Lord  Huntingfield,  1  C.  M.  &  R.  20;  Banks  y.  Crossland^  L.  B. 
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10  Q.  B.  97 ;  44  L.  J.  M.  C.  8.)  And  it  was  held  that  such  a  contract 
made  orally  in  France  was  not  enforceable  in  this  country,  though  valid 
by  French  law.  {Leroux  v.  Brown,  12  C.  B.  801.)  A  part  performance 
ol  a  contract  of  service  does  not  operate  to  take  the  case  out  of  the  pro- 
visions of  s.  4  of  the  Statute  of  Frauds.  {Britain  v.  Romter,  11  Q.  B.  D. 
123;  48  L.  J.  Ex.  362;  ''Master  and  Servant,'' post,  p.  786.) 

Where  there  is  a  contract  of  hiring  for  a  year,  the  continuation  of  the 
serrice  at  the  expiration  of  the  year,  without  further  agreement  exmressly 
made,  is  evidence  of  a  new  contract  for  a  year  on  the  same  terms.  (6ee$ton 
V.  Collyer,  4  Bing.  309.)  Under  such  circumstances  it  seems  that  a  new 
contract  arises  each  year,  which  is  determined  at  the  expiration  of  the 
year  without  notice.  Where  the  parties  contracted  **  for  one  whole  year, 
and  so  from  year  to  year,  so  long  as  the  parties  shquld  respectively 
please,"  it  was  held  tluit  the  contract  could  not  be  determined  by  notice 
not  ending  with  tiie  current  year.  {Williams  v.  Byrne,  7  A.  &  £.  177.) 
And  in  such  case  it  would  seem  that  reasonable  notice  is  necessary  to 
detennine  it  at  the  end  of  the  current  year,  {lb,,  182.)  A  schoolmaster 
was  en^Hged  at  an  annual  salary  so  long  as,  by  mutual  consent,  he  should 
retain  tne  office,  the  appointment  to  be  subject  to  termination  by  three 
months'  notice  by  either  party ;  it  was  held  that  the  notice  might  be  given 
at  any  time.     {Hyan  v.  Jenkinson,  25  L.  J.  Q.  B.  11.) 

Where  there  is  a  contract  for  a  service  to  commence  on  a  future  day, 
and  the  intended  employer  before  the  time  for  the  commencement  of  the 
service  absolutely  renounces  and  refuses  to  perform  the  contract  on  his 
part,  and  communicates  his  renunciation  and  refusal  to  the  servant,  the 
latter  may,  if  he  pleases,  treat  this  conduct  on  the  part  of  the  employer 
as  an  immediate  oreach  of  the  contract,  and  at  once  bring  an  action  to 
recover  damages  for  such  breach,  instead  of  waiting  till  the  time  fixed  for 
the  commencement  of  the  service.  {Hochsiter  v.  De  la  Tour,  2  £.  &  B.  678; 
22  L.  J.  Q.  B.  455;  and  see  **  Conditions  Precedent,"  ante,  p.  188.) 

The  appointment  of  a  receiver  and  manager  of  the  assets  and  business 
of  a  company  on  behalf  of  its  mortgagees  may  operate  as  a  discharge  of 
the  servants  of  the  company,  and  entitle  them  to  compensation  for  wrong- 
ful dismissal.  {Eeid  y.  Explosives  Co.,  19  Q.  B.  D.  264 ;  66  L.  J.  Q.  B. 
368.]  An  order  for  winding  up  a  company  operates  in  general  as  a  notice 
of  discharge  of  all  persons  in  the  employ  of  the  company,  though  this 
effect  of  the  order  may  be  prevented  by  an  agreement  to  the  contrary. 
{In  re  Oriental  Bank,  32  Oh.  D.  366 ;  65  L.  J.  Ch.  620.) 

The  Courts  will  not  in  general  decree  specific  performance  of  contracts 
for  personal  service  ( Whitwood  Chemical  Co,  v.  Hardman,  (1891)  2  Ch.  416, 
426 ;  60  L.  J.  Ch.  428 ;  Davis  v.  Foreman,  (1894)  3  Ch.  654  ;  64  L.  J.  Ch. 
187) ;  but  where  the  contract  contains  a  negative  stipulation,  e.g.,  a  con- 
tract by  a  servant  not  to  serve  anv  other  master,  the  Court  can  restrain 
him  by  injunction  from  breaking  this  negative  stipulation  {Ih, ;  Lumley 
V.  Wagner,  1  D.  M.  &  G.  604 ;  Chimston  v.  Cuningham,  (1894)  1  Q.  B.  125 ; 
Davis  V.  Foreman,  supra;  and  see  **  Injunction,'*  ante,  p.  235). 

Where  a  servant  during  the  service  and  in  the  course  thereof  or  in  con- 
nection therewith  earns  and  receives  money  from  third  persons  for  work 
done  by  him  for  them,  the  master  may  maintain  an  action  against  the  servant 
to  recovei'  the  amounts  as  money  received  to  his  use.  {Morison  v.  Thomp' 
ton,  L.  K.  9  Q.  B.  480 ;  43  L.  J;  Q.  B.  215 ;  *' Agent,"  ante,  p.  94,  where 
see  as  to  bribes  received  by  agents  or  servants  in  connection  with  their 
employment. ) 

A  person  who  enters  into  a  service  where  the  ezerciae  of  skilled  labour 
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Statement  of  Claim  against  a  Master  for  Salary  or  Wages  due. 

The  plaintifE^s  claiin  is  for  salanr  [or,  wages]  payable  by  the 
defendant   to   the  plaintiff  for  me  work  done  and  8er?ioe8 

rendered  by  the  plamtiff,  as  a ,  for  the  defendant  at  his 

request. 

Particulars : — 


For  a  Wrongful  Dismissal. 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's  breach 
of  a  contract  [made  by  an  agreement,  or,  by  letters  dated,  &o.] 
between  the  plaintiff  and  the  defendant,  whereby  it  was  agreed 
that  the  plaintiff  should  serve  the  defendant,  and  should  be 

retained  by  the  defendant  in  his  service  for  a  year  from  the 

of ,  18 —  [or,  until  the  service  should  be  determined  by  a 

reasonable  notice  on  either  side],  in  the  capacity  of  a  clerk  in 

the  defendant's  business  of  a ,  at  the  salary  of  £ per 

annum,  payable  monthly  [orj  at  the  wages  of  £ per  week, 

0/',  as  the  case  may  be"]. 

2.  The  plaintiff  served  the  defendant  in  the  said  capacity 

until  the of ,  18 — y  when  the  defendant,  although  the 

said  year  had  not  expired  [or^  although  no  such  notice  had  been 
given  on  either  side  to  determine  the  said  service],  dismissed  the 
plaintiff  from  the  said  service,  and  refused  to  allow  him  to  con- 
tinue therein. 

Particulars  of  damage : — 


By  a  Master  against  a  Sonant  for  Breach  of  Contract  by  carrying 
on  Business  tcithin  a  certain  Distance :  see  Davey  v.  Shannon^ 
4  Ex.  D.  81 ;  48  L.  J.  Ex.  459. 


is  reqiiired,  impliedly  warrants  that  lie  is  possessed  of  the  rec^idsite  skill 
lor  such  service,  and  an  action  may  be  maintained  against  him  for  any 
breach  of  such  warranty.  {Harmer  v.  Cornelius,  5  0.  B.  N.  S.  236 ;  28 
L.  J.  0.  P.  85.) 

The  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90],  has 
enlarged  the  powers  of  county  courts  in  respect  of  disputes^  between 
emplovors  ana  workmen,  and  given  a  limited  civil  jurisdiction  in  respect 
of  such  disputes  to  courts  of  summary  jurisdiction,  and  the  Merchant 
Seamen,  &c.  Act,  1880  (43  &  44  Vict.  c.  16),  s.  11  (which  section  is  not 
repealed  by  the  Merchant  Shipping  Act,  1894),  has  extended  the  proyisions 
of  the  "titst-named  Act  to  seamen. 
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Medical  Attend ancb  (a). 

(o)  The  lawrelatinjg;  to  medical  practitioners  is  regulated  by  the  **  Medi- 
cal Acts,"  the  principal  of  which  are  the  Medical  Act,  1858  (21  &  22 
Vict.  c.  90),  the  Medical  Act,  1859  (22  Vict.  c.  21),  and  the  Medical  Act, 
1886  (49  &  50  Vict.  c.  48).  A  medical  practitioner  registered  before  the 
Ist  of  June,  1887,  is  *'  entitled,  according  to  his  qualification  or  qualifica- 
tions, to  practise  medicine  or  surgery,  or  medicme  and  surgery,  as  the 
case  may  DO,  and  to  demand  and  recover  in  any  court  of  law  reasonable 
charges  for  professional  aid,  advice,  and  visits,  and  the  cost  of  any  medi- 
cines or  other  medical  or  surgical  appliances  rendered  or  supplied  by  him 
to  his  patients,"  provided  that  he  is  not  a  fellow  or  member  of  any  College 
of  Physicians  which  has  passed  a  bye-law  to  the  effect  that  their  fellows 
or  members  shall  not  be  entitled  to  sue  as  above  mentioned.  (See  s.  31  of 
the  Medical  Act)  1858,  which,  though  repealed  by  s.  28  of  the  Medical 
Act,  1886,  appears  to  have  been  in  effect  preserved  by  s.  24  of  the  last- 
mentioned  Act.) 

A  medical  practitioner  who  obtains  registration  under  the  Medical  Acts 
on  or  after  tne  1st  of  June,  1887,  is,  by  s.  6  of  the  Medical  Act,  1886, 
**  entitled  to  practise  medicine,  surgery,  and  midwifery,  .  .  .  and  to 
recover  in  due  course  of  law  in  respect  of  such  practice  any  expenses, 
charges  in  respect  of  medicaments  or  other  appuances,  or  any  fees  to 
which  he  may  oe  entitled,  unless  ho  is  a  fellow  of  a  College  of  Physicians, 
the  fellows  of  which  are  prohibited  by  bye-law  from  recovering.     .     .     ." 

No  person  is  **  entitled  to  recover  any  charge  in  any  court  of  law  for 
any  medical  or  surgical  advice,  attendance,  or  for  the  performance  of  any 
operation,  or  for  any  medicine  which  he  shall  have  both  prescribed  and 
Rupplied,  unless  "  he  proves  that  he  is  registered  under  the  Medical  Acts. 
(See  s.  32  of  the  Medical  Act,  1858,  and  B.  1  of  the  Medical  Act,  1886.) 

A  qualified  practitioner  can  sue  for  services  rendered  imder  his  super- 
vision and  direction  b^  an  unqualified  assistant  or  partner,  but  he  cannot 
sue  for  such  services  if  he  has  in  no  sense  supervised  and  directed  the 
unqualified  person  who  actually  rendered  the  services  in  respect  of  which 
the  action  is  brought.  {Howarth  v.  Brearly,  19  Q.  B.  D.  303 ;  56  L.  J. 
a  B.  543.) 

Under  s.  31  of  the  Medical  Act,  1858,  a  practitioner  could  only  recover 
according  to  his  qualification,  and  a  practitioner  whose  qualification  was 
to  practise  surgery  onZy,  could  not  recover  for  attendance  or  medicines  in 
a  medical  case  {AllUon  v.  Haydon,  4  Bing.  619  ;  Leman  v.  Fletcher,  L.  B. 
8  a  B.  319 ;  42  L.  J.  Q.  B.  214 ;  see  further  Ellis  v.  Kelly,  30  L.  J.  M.  C. 
35,  37),  though  he  might  have  recovered  for  medicine  administered  as 
ancillary  to  a  surgical  case  (see  lb.). 

Sect  32  of  the  Medical  Act,  1858,  requiring  registration,  applies  not 
only  in  actions  against  the  patients  who  have  received  the  attendance,  but 
also  ia  actions  against  piersons  who  are  sued  for  the  attendance  received 
by  others.  (2>e  la  Horn  v.  Prteto,  33  L.  J.  C.  P.  262 ;  16  C.  B.  N.  S.  578.) 
It  applies  to  attendance  given  on  board  a  foreign  man-of-war  in  an 
liSnglish  port,  f /6.)  A  medical  practitioner  enga^d  bv  another  to  attend 
his  patients  in  nis  absjance  cannot  recover  the  price  of  his  services  with- 
out proof  of  registration.  {lb,)  The  plaintiff  must  be  qualified  and 
registered  at  the  time  when  he  supplied  the  medicines  that  he  prescribed, 
aiid  rendered  the  services  sued  for,  in  order  to  recover  in  the  action. 
(Leman  v.  ffouselev,  L.  B.  10  Q.  B.  66 ;  44  L.  J.  Q.  B.  22.) 

Before  the  Memcal  Act,  1858,  a  physician  was  prevented  by  custom 
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Statement  of  Claim  for  Medical  or  Surgical  Attefidance  and 

MedicineSj  8fc, 

The  plaintiff's  daim  is  for  money  iv^  from  and  payable  by 
the  defendant  to  the  plaintiff  for  work  done  and  services  render^ 
[and  medicines  and  medical  and  surgical  appliances  provided 
and  supplied]  by  the  plaintiff  as  a  medical  practitioner  for  the 
defendant  at  his  request. 

Particulars : — 


Money  Lent  (a). 


from  recovering  his  fees  in  an  action  without  a  special  contract  for  pay- 
ment. {ChorUy  V.  Bokoty  4  T.  E.  317 ;  Veitch  v.  RuMdl,  3  Q.  B.  928 ; 
and  see  Attomey-OeneralY,  College  of  Physicians,  1  J.  &  H.  561 ;  30  L.  J. 
Gh.  757.  ]  Under  the  Medical  Acts  above  cited,  a  physician  duly  registered 
may  sue  and  recover  without  a  special  contract,  unless  restrained  by  a  bye- 
law.  {Gibbon  y.  Budd,  2  H.  0.  92;  32  L.  J.  Ex.  182.)  The  Boyal 
College  of  Physicians  has  passed  a  bye-law  that  *'no  Fellow  of  the  College 
shall  be  entitled  to  sue  for  professional  aid  rendered  by  him."  This  l^- 
law  does  not  extend  to  members.  (See  Gibbon  v.  Budd,  32  L.  J.  !clz. 
182  n.  (2).) 

By  the  Apothecaries  Act,  1815  (55  Geo.  m.  c.  194,  s.  21),  no  apothe- 
cary is  allowed  to  recover  any  charges  claimed  by  him  in  any  court  of 
law,  unless  he  proves  on  the  trial  mat  he  has  obtained  a  certificate  to 
practise  as  an  apothecary  from  the  Society  of  Apothecaries,  and  by  s.  20, 
practising  as  an  apothecary  without  having  obtained  such  certificate  is 
prohibited  under  a  penalty  of  201.  (See  Leman  v.  Fletcher,  L.  B.  8  Q.  B. 
319 ;  42  L.  J.  Q.  B.  214,  and  Leman  v.  Houseley,  supra  ;  Davies  v.  Makuna^ 
29  Ch.  D.  596,  605  ;  54  L.  J.  Ch.  1148 ;  Apothecaries'  Co.  v.  Jones,  (1893) 
1  Q.  B.  89.) 

By  s.  5  of  the  Dentists  Act,  1878  (41  &  42  Vict,  c  33),  "  a  person  shall 
not  be  entitled  to  recover  an;^  fee  or  charge,  in  any  court,  for  the  per- 
formance of  any  dental  operation,  or  for  any  dental  attendance  or  advice, 
unless  he  is  registered  under  this  Act,  or  is  a  legally  qualified  medical 
practitioner." 

By  8.  17  of  the  Veterinary  Surgeons  Act,  1881  f44  &  45  Vict.  c.  62), 
persons  who  are  not  registered  as  therein  mentioned  cannot  recover  fees 
or  charges  for  practising  as  veterinary  surgeons. 

It  is  not  necessary  that  the  fact  of  regis&ation  or  of  having  obtained  a 
certificate  should  be  shown  in  the  statement  of  claim,  but  the  want  of 
i*egistration  or  the  absence  of  a  certificate  may  be  pleaded  as  a  defence 
under  the  above  Acts  respectively. 

(a)  A  debt  arising  out  of  a  loan  of  money  on  a  simple  contract  may  be 
sued  for  in  a  form  of  the  nature  set  out  at  p.  289,  but  where  the  terms  of 
the  loan  are  complicated,  or  there  is  reason  for  desiring  to  have  specific 
admissions  or  denials  of  them,  they  should  be  stated  concisely  m  the 
statement  of  claim. 

The  forms  in  the  text  are  appropriate  to  simple  contract  debts,  but  not 
to  cases  where  the  debt  is  one  upon  a  bond  or  covenant,  as  to  which  see 
**  Agreements,"  ante,  pp.  97,  98  and  infra. 
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Statement  of  Claim  for  Money  lent. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintifE  for  money  lent  by  the  plaintiff  to  the  defendant. 
Particulars : — 


The  likey  with  a  Claim  for  Interest. 

The  plaintiff's  daim  is  for  money  due  from  the  defendant  to 
the  plaintiff  for  money  lent  by  the  plaintiff  to  the  defendant, 
and  for  interest  then  agreed  to  be  paid  thereon  by  the  defendant 

to  the  plaintiff  at  the  rate  of per  cent,  until  repayment. 

Particulars : —  £    s.    d. 

1896,  Jan.  10th.    Money  lent  to  the  defendant 
Interest  thereon  at  the  rate  aforesaid  from 

the of ,  18 — ,  to  the  date  of  the 

TOithereia 


Amount  due 


An  I  0  U  alone  will  not  support  a  claim  for  money  lent ;  for  though 
it  ia  proof  of  money  owing  on  an  account  stated,  it  is  no  more  proof  of 
money  lent  than  of  goods  sold  or  any  other  source  of  a  debt.  (Fesenmaver 
T.  Adcocky  16  M.  &  W.  449.)  Nor  will  a  cheque  of  itself  support  this 
claim.  {Pearce  t.  Davis,  1  M.  &  Bob.  365.)  A  loan  may  be  recovered  as 
a  simple  contract  debt,  though  it  has  been  secured  by  a  mortgage,  where 
the  deed  contains  no  covenant  to  repav.  fSee  ** Mortgage" post,  p.  302.) 
But  where  there  is  sudi  a  covenant,  thougn  a  limited  one,  no  other  con- 
tract can  be  implied,  and  the  action  must  be  brou^t  on  the  covenant. 
(Mathew  V.  Bhckmore,  1  H.  &  N.  762 ;  26  L.  J.  Ex.  150 ;  Browne  v. 
Price,  4  C.  B.  N.  S.  598;  27  L.  J.  C.  P.  290;  '*  Merger,"  post,  p.  787.) 
A  covenant  may  be  sometimes  implied  from  a  mere  acknowledgment  of 
the  debt  in  the  deed,  so  as  to  have  the  effect  of  mer^^g  the  simple  con- 
tract in  the  specialty ;  but  if  the  deed  has  another  object,  then  a  covenant 
will  not  be  implied  from  that  acknowledgment.  {Courtney  v.  Taylor,  6 
M.  &  O.  851  ;  Marryat  v.  Marryat,  28  Beav.  224 ;  29  L.  J.  Ch.  665 ; 
Jackson  V.  N.  E.  Ry.  Co.,  7  Ch.  D.  573 ;  47  L.  J.  Ch.  303;  Isaacson  v. 
HarwQod,  L.  E.  3  Ch.  225;  37  L.  J.  Ch.  209;  '' Merger,"  post,  p.  787.) 
Money  lent  for  an  illegal  purpose  or  for  an  immoral  purpose  cannot  be 
recovered.  {Cannan  v.  Bryce,  3  B.  &  Aid.  179;  McKinnell  v.  Rohinson, 
3  M.  &  W.  434;  Pearce  v.  Brooks,  L.  E.  1  Ex.  213 ;  35  L.  J.  Ex.  134;  4 
H.  &  C.  358;  see  ''Illegality,"  post,  p.  729;  **  Gaming,"  post,  p.  713.) 

"Where  money  is  lent  without  any  stipulation  as  to  the  time  of  repay-^ 
ment  a  present  debt  is  created,  which  is  in  general  repayable  at  once 
without  any  demand  {Birks  v.  Trim>et,  1  Wms.  Saund.,  1871  ed.,  p.  38 ; 
see  also  Nf/rton  v.  Ellam,  2  M.  &  W.  464 ;  and  per  Parke,  B.,  in  Walton 
v.  Mascall,  13  M.  &  W.  458 ;  see  also  Kington  v.  Kington,  11  M.  &  W. 
23o ;  Waters  v.  Thanet,  2  Q.  B.  757) ;  but  if  at  the  time  of  the  making  of  the 
loan  there  was  an  express  stipulanon  that  the  repayment  should  be  con- 
ditianal  upon  the  making  of  a  request,  such  request  must  be  made  before 
actioD. 
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The  plaintiff  will  also  claim  interest  on  the  amount  of  the 
said  loan  at  the  rate  aforesaid  from  the  date  of  the  writ  until 
payment  or  judgment. 


MoNBY  Paid. 

Statement  of  Claim  for  Money  Paid  (a). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  paid  by  the  plaintiff  for  the  defendant 
at  his  request. 

(a)  A  claim  of  this  kind  is  appropriate  where  there  has  been  a  payment 
of  money  by  the  plaintiff  to  a  third  party  at  the  request  or  by  the  autho- 
rity of  VOQ  defendant,  express  or  impHed,  with  an  undertaking,  express 
or  implied,  to  repay  it.  {Brittain  v.  Lloyd,  14  M.  &  W.  762 ;  Levns  v. 
Campbell,  8  C.  B.  541 ;  Hutchinson  v.  Sydiiey,  10  Ex.  438.) 

There  must  be  actual  payment,  or  what  is  equivalent  to  it  (Poioer  v. 
Butcher,  10  B.  &  C.  329,  346),  of  money  of  the  plaintiff  which  ne  is  en- 
titled to  be  repaid  {Ooepel  v.  Swinden,  1  D.  &  L.  888).  Giving  a  note, 
which  is  accepted  as  payment,  is  equivalent  to  money  paid.  {Barclay  v. 
Oooch,  2  Esp.  571.)  Executing  a  covenant  to  pay  is  not  equivalent  to 
payment  of  money  (Power  v.  Bvicher,  10  B.  &  C.  329) ;  nor  is  the  extin- 
guishment of  a  de'bt  by  giviag  a  new  security  (rayZor  v.  Higgim,  3  East, 
169 ;  Maxwell  v.  Jameson,  2  B.  &  Aid.  51).  It  has  been  held  that  the 
proceeds  of  goods  sold  as  a  distress  for  rent  cannot  be  treated  as  money 
paid  by  the  party  disti'ained  upon.  (Moorre  v.  Pyrke,  11  East,  62.)  As  to 
money  leviea  by  sale  of  goods  under  a yS.  /a.,  see  Rodgers  v.  Maw,  15  M. 
&  W.  444. 

The  payment  must  be  at  the  request  or  by  the  authority  of  the  defen- 
dant ;  a  voluntary  payment  without  request  or  authority  is  not  sufficient. 
{Stokes  V.  Lends,  1  T.  K.  20  ;  Exall  v.  Partridge,  8  T.  E.  308.  310 ;  Pownal 
V.  Ferrand,  6  B.  &  0.  439  ;  Leigh  v.  Dickeson,  15  Q.  B.  D.  60,  64 ;  54  L.  J. 
Q.  B.  340.)  A  reouest  or  authority  may  be  implied  by  the  general  course 
of  dealing,  or  bv  tne  nature  of  the  particular  transaction ;  thus,  a  person 
who  employs  a  broker  on  the  Stock  Exchange  impliedly  authorizes  the 
latter  to  pay  money  for  him  according  to  the  rules  of  the  Stock  Exchange; 
but  not  to  pay  money  in  respect  of  a  liability  which  has  been  incurred  by 
the  broker's  own  default.  (See  ^^  Broker,"  ante,  p.  165.)  A  request  may 
sometimes  be  implied  where  the  defendant  has  notice  of  the  payment 
being  made  for  him,  and  does  not  dissent.  {Paynter  v.  Williams,  1  C.  & 
M.  810;  Alexander  y.  Vane,  1  M.  &  W.  511.)  So  where  a  payment  has 
been  compelled  through  the  wrongful  act  of  the  defendant,  of  which  he 
gets  the  benefit ;  as  where  an  acceptance  of  the  plaintiff  was  wrongfully 
indorsed  by  the  defendant.  {Bfeaden  v.  Charles,  7  Bing.  246.)  Where 
an  insolvent,  having  made  a  composition  with  his  creditors,  gave  accept- 
ances to  the  defendant,  being  one  of  his  creditors,  for  a  larger  amount 
than  his  composition,  in  fraud  of  the  other  creditors,  and  was  afterwards 
compelled  to  pay  the  acceptances  in  the  hands  of  third  parties,  he  was 


Money  Paid.  291 

Partioolars : — 


£    8.    d. 


18 — ,  January  20th.    Amount  paid  to  A.  B. 

The  request  was  made  by  the  defendant  ver- 
bally at on  the of ,  18 —  [or^ 

by  letter  dated,  &o.,  or,  was  implied  under 
the  following  oiroumstances :  state  the  cir^ 
cumstances  concisely]. 


held  entitled  to  recover  the  amount  from  the  defendant  as  money  paid  to 
his  use.  {Bradahaw  y.  Bradshaw,  9  M.  &  W.  29 ;  and  see  Smith  y.  Cuff, 
6  M.  &  S.  160;  HoHon  y.  jBi7cy,  11  M.  &  W.  492.) 

A  request  or  authority  Tvill  be  implied  where  the  plaintiff  has  been  legally 
oompelled  to  pay,  or,  being  legally  compellable  to  pay,  has  paid,  a  debt 
or  Claim  for  wnich  the  defendant  is  primarily  liable  {OHssell  y.  Bobitaonf 
3  Bing.  N.  0.  10,  15;  Jefferye  y.  OurVy  2  B.  &  Ad.  833 ;  Motdey.  Oarrett, 
L.  B.  7  Ex.  101 ;  41  L.  J.  Ex.  64 ;  Edmimde  y.  Wallingford,  14  Q.  B.  D. 
811,  814;  Tlw  Orchis,  15  P.  D.  38,  43;  69  L.  J.  Adm.  31) ;  as  where  an 
executor  has  paid  the  legacy  duty  for  which  the  legatee  was  liable  {Foster 
V.  Ley,  2  Binf.  N.  0.  269;  Bate  y.  Payne,  13  Q.  B.  900);  where  the 
indorser  of  a  bill  was  made  to  pay  the  defendant's  acceptance  {Pownal  y. 
Ferrand,  6  B.  &  C.  439 ;  and  see  Sleigh  y.  Sleigh,  5  Ex.  614) ;  where  the 
plaintiff,  an  auctioneer,  was  compelled  to  pay  the  auction  duty  upon  the 
sale  of  an  estate  which  he  sold  for  the  defendant  {Brittain  y.  Lloyd,  14 
M.'  &  W.  762) ;  and  where  a  tenant  was  compelled  to  incur  expense  in 
remedying  a  nuisance  arising  from  defects  lor  which  the  landlord  was 
liable  under  the  Metropolitan  Management  Acts  {Oebhardt  y.  Saunders, 
(1892)  2  Q.  B.  D.  452). 

Where  a  surety  pays  the  debt  of  the  principal  debtor  he  may  recoyer  it 
as  money  paid  for  the  use  of  such  debtor  {Exalt  y.  Partridge,  8  T.  B.  308, 
310) ;  so  where  one  of  seyeral  co-contractors  (not  being  partners)  pays  the 
whole  debt  for  which  the  other  co-contractors  are  jointly  liable  with  him, 
lie  may  sue  each  co-contractor,  or  the  representatiyes  of  such  as  are 
deceased,  for  contribution  in  this  form.  {Edger  y.  Knapp,  6  M.  &  G.  763 ; 
Kemp  T.  Finden,  12  M.  &  W.  421 ;  Batard  y.  Hawes,  2  E.  &  B.  287.) 
Where  one  of  seyeral  co-sureties  has  become  insolyent,  the  others 
liaye,  inter  se,  to  share  the  loss  so  occasioned.  {Lotve  y.  Dixmi,  16 
Q.  B.  D.  456.)  A  surety  has  no  claim  in  an  action  for  debt  against 
his  co-sureties  until  he  has  paid  more  than  his  share  of  the  debt  due 
to  the  creditor,  whilst  such  co-sureties  remain  liable  to  the  creditor  for 
the  unjjaidportion  of  the  debt.  {Ex p,  Snowdon,  17  Ch.  D.  44 ;  50  Jj.  J. 
Ch.  540;  Wolmer8hausenY,OuUick,{lS9S)2Gh.  514;  62  L.  J.  Ch.  773.) 
Where  the  plaintiff  drew  and  the  defendant  indorsed  a  bill  as  co-sureties 
for  the  acceptor,  the  plaintiff,  haying  paid  it,  was  held  entitled  to  recover 
contribution.  {Reynolds  y.  Wheeler,  30  L.  J.  0.  P.  360;  10  C.  B.  N.  S. 
561 ;  and  see  Macdanald  y.  Whitfield,  8  App.  Oas.  733 ;  52  L.  J.  P.  0.  70.) 
There  is  in  general  no  right  of  contribution  between  joint  wrongdoers, 
and,  if  one  of  them  has  been  compelled  to  pay  the  whole  damage,  he 
cannot  recover  contribution  from  the  others  {Merry weather  v.  Nixan,  1 
Smith's  L.  C,  10th  ed.,  p.  383 ;  Adameony,  Jarvis,  2  Bing.  66 ;  Palmer  v. 
Wic^,  Ac,  Shipping  Co,,  (1894)  App.  Cas.  318),  at  any  rate  in  the  case  of 
an  unlawful  fu^  wilfully  committed  {Ih,),     As  to  where  one  wrongdoer 
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Money  EECBivED(a). 

-  - 

can  recoyer  against  the  other  U}>on  a  promise  of  indemnity  expressed  or 
implied,  see  Adamaon  v.  Jarvis,  4  Bing.  66 ;  Betts  y.  Oihhin»y  2  A.  &  £. 
57 ;  Toplis  y.  Grant,  6  Bing.  N.  0.  650 ;  Dugdale  v.  Lovenng,  L.  B.  10 
0.  P.  196;  44  L.  J.  0.  P.  197 ;  Falmer  y.  Wick,  &c.  Shipping  Co,,  supra. 

Where  the  ]^laintiff  has  been  compelled,  under  a  distress  or  threat  of  a 
distress  to  which  his  goods  were  liable,  to  pay  the  rent  of  the  defendant's 
premises,  he  may  recoyer  the  amount  from  the  defendant.  {Exall  y. 
Partridge,  8  T.  B.  308;  and  see  Moore  y.  Pyrhe,  11  East,  52;  Bodgers  v. 
Maw,  15  M.  &  W.  444,  448 ;  Graham  y.  AlUopp,  3  Ex.  186 ;  per  Luiah,  J., 
Johnson  y.  Skafte,  L.  B.  4  Q.  B.  at  p.  705 ;  38  L.  J.  Q.  B.  318.) 

Where  the  plaintiff  and  the  defendant  were  imderlessees  at  separate  rents 
of  separate  portions  of  premises,  the  whole  of  which  were  held  at  an  entire 
rent  under  one  lease,  the  plaintiff  haying  been  compelled  to  pay  the  whole 
rent  under  threat  of  distress,  was  held  not  entitled  to  recoyer  a  portion 
from  the  defendant  as  money  paid  to  his  use.  (Hunter  y.  Hunt,  1  0.  B. 
300;  Johnson  y.  Wild,  44  Ch.  D.  146 ;  59  L.  J.  Oh.  533.) 

Money  paid  by  the  plaintiff,  against  the  payment  of  which  the  defen- 
dant had  agreed  to  indemnify  him,  may,  in  general,  be  recoyered  as  money 
f»aid  where  there  is  an  express  or  implied  request  to  make  the  payment 
Lewis  y.  Campbell,  8  C.  B,  641 ;  Hawley  y.  Beverley,  6  M.  &  G.  221 ;  Moule 
y.  GarreU,  L.  K.  5  Ex.  132  ;  7  76.  101 ;  39  L.  J.  Ex.  69 ;  41  Ih.  62 ;  and 
see  Leake  on  Contracts,  3rd  ed.,  p.  69) ;  as  where  an  accommodation 
acceptor,  drawer,  or  indorser  is  obliged  to  pay  the  amount  of  the  bill  to 
the  holder,  this  is  money  paid  for  the  use  of  the  person  accommodated 
(see  *^  Indemnities,^*  ante,  p.  232);  and  where  the  plaintiff  defended  an 
action  upon  an  accommodation  acceptance  at  the  request  of  the  defendant, 
for  whose  accommodation  he  had  giyen  the  acceptance,  he  was  allowed  to 
recoyer  the  costs  of  the  action  as  money  paid  to  the  defendant's  use 
{Garrard  y.  Cottrell,  10  Q.  B.  679  ;  and  see  Sleigh  y.  Sleigh,  5  Ex.  514). 

It  is  in  general  a  defence  to  an  action  for  money  paid  that  the  payment 
was  requested  and  made  for  an  illegal  purpose,  or  in  execution  of  an 
illegal  contract.  (See  ^*  Illegality,**  post,  p.  729,  and  ^*  Gaming,**  post, 
p.  7130 

(a)  Wheneyer  a  person  has  receive^  money  which  in  justice  and  equity 
belongs  to  another,  under  circumstances  which  render  the  receipt  of  it  a 
receipt  by  such  person  to  the  use  of  such  other,  a  debt  is  created  which  is 
recoyerable  by  action.  {Per  Lord  Mansfield,  C.  J.,  Moaes  y.  Macferlan, 
2  Burr.  1005;  and  see  Marriot  y.  Hampton,  2  Smith's  L.  C,  lOthed., 
p.  409.) 

Li  some  cases  it  may  be  adyisable  to  set  forth  concisely  in  the  body  of 
the  pleading  the  facts  which  giye  rise  to  the  implication  that  the  receipt 
of  the  money  claimed  was  to  the  use  of  the  plaintiff,  but  generally  it  will 
suffice  to  specify  in  the  particulars  the  circumstances  relied  upon. 

The  claim  must  be  for  money,  but  if  anything  has  been  receiycd  by  the 
defendant  as  money  for  the  use  of  the  plaintiff,  it  may  be  so  treated  by  the 
plaintiff ;  as  a  cheque  {Spratt  y.  Hohhouse,  4  Bing.  173),  a  country  bank 
note  {Pickard  y.  Bankes,  13  East,  20),  or  foreign  money  {Ehrensperger  v. 
Anderson,  3  Ex.  148). 

The  following  cases  afford  examples  of  circumstances  under  which  a 
debt  for  money  receiyed  is  impHed : — 

Where  a  sheriff  in  execution  of  and  under  a  writ  of  fi,  fa.  has  reoeiyed 
money,  the  execution  creditor  is  entitled  to  recoyer  it  from  the  sheriff 
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[Dale  T.  Birchy  3  Gamp.  347 ;  Longdill  v.  Jones^  1  Stark.  345 ;  Btnoer 
V.  Jffett,  (1895)  2  Q.  B.  337 ;  64  L.  J.  Q.  B.  772 ;  and  see  JejferieB  v. 
Sheppardy  3  B.  &  AM.  696) ;  so  also  he  may  recoyer  the  proceeds  of  the 
goods  seused  and  sold  (Swain  y.  Morland^  1  B.  &  B.  370 ;  Gloucester- 
Mrt  Banking  Co.  y.  Edwarda,  20  Q.  B.  D.  107 ;  67  L.  J.  Q.  B.  51). 
Where  the  defendant  has  reoeiyed  fees  pertaininfi^  to  an  office,  asserting 
his  right  to  the  fees  or  to  the  office,  the  plaintiff  being  the  person  really 
entitled  to  the  office  and  the  fees,  may  recoyer  the  amount  actually 
reoeiyed.  {King  y.  Alston,  12  Q.  B.  971 ;  Spry  y.  Emperor ,  6  M.  &  W. 
639;  BcherU  y.  Aulton,  2  H.  &  N.  432;  26  L.  J.  Ex.  380;  Finder  y. 
JSarr,  4  £.  &  B.  105.)  So  where  an  agent  has  receiyed  money  from  his 
principal  under  a  reyocable  authority  to  dispose  of  it  in  a  particular 
manner,  the  principal,  if  he  reyokes  the  authority  before  it  has  been  acted 
upon,  may  recoyer  the  money.  {Taylor  y.  Lendey,  9  Bast,  49  ;  Parry  y. 
Boberts,  3  A.  &  E.  118 ;  Fletcher  y.  Marshall,  15  M.  &.  W.  755.)  But  so 
long  as  the  authority  remains  unreyoked,  the  action  for  any  non- 
compliance with  instructions  must  be  for  a  breach  of  such  instructions 
(Ehrensperger  y.  Anderson,  3  Ex.  148 ;  and  see  Duncan  y.  Skipwith,  2 
Gamp.  68 ;  Miller  y.  Atlee,  3  Ex.  799,  801 ;  Hardman  y.  Bdlhouse,  9 
M.  &  W.  596);  unless  such  breach  amounts  to  a  repudiation  of  the 
agency,  or  a  total  refusal  by  the  agent  to  dispose  of  the  money  according 
to  his  instructions,  in  which  cases  the  principal  may  also  recoyer  back  the 
money  {ScoU  y.  Surman,  Willes,  400,  404 ;  Thorpe  y.  Thorpe,  3  B.  &  Ad. 
680;  Buchanan  y.  Findlay,  9  B.  &  G.  738;  Ehrensperger  y.  Anderson, 
3  Ex.  148,  158). 

A  principal  cannot  reyoke  the  authority  of  his  agent  to  pay  money  to  a 
third  person  on  his  behalf,  and,  before  the  payment  to  such  third  person, 
recoyer  from  his  agent  the  money  entrusted  to  him  for  the  purpose  of 
piaking  such  payment,  in  any  case  where,  by  express  agreement,  or  by 
implication  arising  from  the  employment,  the  authority  is  intended  to  hd 
irreyocable.  (See,  for  the  principle.  Bead  y.  Anderson,  13  Q.  B.  D.  779 ;  53 
L.  J.  Q.  B.  632,  though  the  case  itself  was  prior  to  the  Gkiming  Act,  1892, 
and  see  CarmtchaeTs  Case,  (1896)  2  Gh.  643,  648.)  Where  the  agency  is  a 
mere  mandate  or  delegation  of  power,  the  non-execution  of  which  subjects 
the  agent  to  no  loss,  <uima^,  or  liability,  the  inference,  in  the  absence  of  ex- 
press agreement,  is  that  it  is  reyocable  at  the  will  of  the  principal.   (See  lb, ) 

Where  money  has  been  paid  by  the  plaintiff  to  get  rid  of  duress  to  the 
person  of  the  plaintift,  or  to  his  goods,  the  money  may  be  recoyered  back 
{AstUy  y.  Beymlds,  2  Str.  915  ;  Shaw  y.  Woodcock,  7  B.  &  G.  73 ;  Skeaie 
y.  Beale,  II  A.  &  E.  983 ;  Atlee  y.  Backhouse,  3  M.  &  W.  633 ;  Wakefield 
y.  Newhon,  6  Q.  B.  276 ;  Pratt  y.  Vizard,  5  B.  &  Ad.  808 ;  Oates  y.  Hudson^ 
6  Ex.  346 ;  see  Owen  y.  Cronk,  (1895)  1  Q.  B.  265 ;  64  Q.  B.  288) ;  so  also 
where  a  mortgagor  has  paid  money  to  a  mortgagee  beyond  what  is  justly 
due  to  preyent  a  threatened  aEde  {Close  y.  Phipps,  7  M.  &  G.  686),  or  to 
obtain  a  transfer  or  assignment  of  the  mortgage  {FroAcr  y.  Pendlehury,  31 
L.  J.  G.  P.  1) ;  so  alao  money  may  be  recoyered  which  has  been  exacted 
by  other  kinds  of  oppression  or  extortion  {Smith  y.  Cuff,  6  M.  &  S.  160 ; 
Valpy  V.  Manley,  1  C.  B.  694  ;  Scar/e  y.  Halifax,  7  M.  &  W.  288  ;  Smith 
y.  Sieap,  12  M.  &  W.  685) ;  or  by  abuse  of  legal  process  {Duke  de  Cadaval 
y.  Collins,  4  A.  &  E.  858).  But  money  paid  under  the  compulsion  of  legal 
process  cannot  in  eeneral  be  recoyered  oy  the  party  paying  it  {Marriot  y. 
Hampton^  2  Smith  s  L.  G.,  10th  ed.,  p.  409  ;  ifamletv,  Bichardson,9Bmg. 
644 ;  Moore  y.  Fulham  Vestry,  (1895)  1  a  B.  399  ;  64  L.  J.  Q,  B.  226),  eyen 
if  paid  under  mistake  of  fact  {Moore  y.  Fulham  Vestry,  supra).    So,  money 


294  Statements  of  Claim  in  Actions  an  Contracts. 


impTopedy  extorted  under  a  distress  cannot  be  recovered  back  as  a  debt, 
bat  the  plaints  must  replevy,  or  bring  an  action  for  the  wrongful  distress 
{Lindon  v.  Hooper,  1  Cowp.  414 ;  Gulliver  v.  Co§en$,  1  0.  B.  788 ;  Glynn 
V.  Thomas,  11  Ex.  870 ;  25  L.  J.  Ex.  125 ;  Loring  v.  WarburUm,  E.  B.  & 
E.  507  ;  28  L.  J.  Q.  B.  31),  except,  it  would  seem,  when  the  payment  is 
made  to  release  the  goods  .before  the  impounding,  which  places  uie  goods 
in  custodia  U^is  {Green  v.  Duckett,  11  Q.  B.  D.  275  ;  52  L.  J.  Q.  B.  435). 

Money  paid  by  the  plaintiff  in  discharge  of  a  demand  illegally  made 
under  oolour  of  an  ofiace  may  be  recovered  back  as  a  debt  (Mor^n  v. 
Palmer,  2  B.  &  0. 729;  Steele  v.  WUliams,  8  Ex.  625];  as  excessive  fees  paid 
to  the  stewed  of  a  manor  for  admission  to  copyholas  (Trahen^e  v.  Gardner^ 
5  E.  &  B.  913 ;  25  L.  J.  Q.  B.  201) ;  excessive  fees  paid  to  a  broker  under 
a  distress  {HilU  v.  Street,  5  Bing  371 ;  overcharges  paid  to  a  carrier  to 
induce  him  to  carry  or  deliver  goods  {Ashmole  v.  Wainwright,  2  Q.  B.  837) ; 
payments  extorted  by  a  railway  company  in  excess  of  the  statutory 
eharges  permitted  them,  or  contrary  to  s.  90  of  the  Eailws^  Clauses 
Consolidation  Act,  1845  {Gt  W.  By,  Co.  v.  Sutton,  L.  R.  4  H.  L.  226 ;  38 
L.  J.  Ex.  177 ;  and  per  Lord  Chelmsford  in.  L.<k  Y.  By.  v.  Gidlow,  L.  B.  7 
H.  L.  527 ;  Everehed  v.  X.  <fe  N.  W,  By. ;  3  App.  Cas.  1029 ;  48  L.  J. 
H.  L.  22 ;  and  see  **  Carriers,"  ante  pp.  172,  173) ;  an  excessive  charge 
paid  to  an  arbitrator  to  take  up  his  a-^mxi  {Be  Coombs,  4  Ex.  839 ;  Bann-A 
V.  Braithwaite,  2  H.  &  N.  569) ;  money  improperly  exacted  as  a  toll  at  a 
turnpike  {Waterhouse  v.  Keen^  4  B.  &  C.  200  ;  and  see  Lewis  v.  Hammond^ 

2  B.  &  Aid.  206) ;  an  excessive  sum  extorted  by  a  distrainor  as  a  con- 
dition of  releasing  animals  distrained  damage  feasant,  and  not  impounded 
in  a  public  pound  {Green  v.  Duckett,  11  Q.  B.  D.  275 ;  52  L.  J.  a  B.  435). 

Money  recovered  in  an  action  which  the  defendant  might  have  success- 
fully defended  cannot  be  recovered  back  {Harriot  v.  Hampton,  supra  ; 
Hamlet  v.  Bichardson,  supra;  Duke  de  Cadaval  v.  CoUins,  supra;  De 
Medina  v.  Grove,  10  Q.  B.  152);  nor  can  money  paid  voluntarily,  and 
with  a  full  knowledge  of  all  the  facts,  to  satisfy  a  claim  which  the  plsiintiff 
could  have  successfully  resisted  {Spragg  v.  Hammond,  2  B.  &  B.  59 ;  Bilbie 
V.  Lumley,  2  East,  469 ;  Denby  v.  Moore,  1  B.  &  Aid.  123 ;  Wilson  v.  Bay^ 
10  A.  &  E.  82 ;  Barber  v.  PoU,  4  H.  &  N.  759 ;  28  L.  J.  Ex.  381 ;  Freeman 
T.  Jeffries,  L.  B.  4  Ex.  189;  38  L.  J.  Ex.  116;  Bogers  v.  Ingham^  L.  R. 

3  Ch.  D.  351). 

Money  that  has  been  paid  by  reason  of  ignorance  or  mistake  of  fact 
may,  in  general,  be  recovered  as  money  received.  (See  note  {b),  poti^ 
p.  297.) 

Money  that  has  been  paid  for  a  consideration  that  has  failed  may  be 
thus  recovered.     (See  note  (c),  post,  p.  298.) 

Money  that  has  been  obtained  wrongfully  or  by  fraud  may,  in  ffeneral, 
be  thus  recovered.  Thus,  where  money  was  obtained  from  the  plamtiff  by 
fraudulent  misrepresentation  {Holt  v.  jSly,  1  E.  &  B.  795 ;  Edmsads  v.  New^ 
man,  1  B.  &  C.  418 ;  Martin  v.  Morgan,  1  B.  &  B.  289) ;  so  where  a  plaintiff 
has  been  induced  by  fraudulent  misrepresentations  contained  in  a  pro- 
spectus of  a  company  to  take  and  pay  for  shares  in  the  company,  he  may, 
before  the  rights  of  other  persons  mtervene,  avoid  his  contract  as  a  share- 
holder upon  the  discovery  of  the  fraud,  and  recover  back  the  money  paid 
( Oakes  v.  Turquand,  L.  R.  2  H.  L.  325 ;  36  L.  J.  Ch.  949) ;  but  if  the  company 
IS  then  being  wound  up.  he  is  too  late  to  avoid  the  contract  {Stone  v.  City 
and  County  Bank,  3  C.  P.  D.  282 ;  47  L.  J.  C.  P.  681 ;  Tennent  v.  City  of 
Glasgow  Bank,  4  App.  Cas.  615). 

In  general,  where  a  party  is  entitled  to  rescind  a  contract  on  the  ground 
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of  fraud,  lie  may  recover  back  the  money  he  has  paid  under  the  contract. 
(See  Leake  on  Contracts,  3rd  ed.  p.  72.) 

Money  stolen  may  be  treated  as  a  debt  and  reooyered  as  money  received 
{CTiowne  v.  Baylts,  31  L.  J.  Ch.  757),  subject,  however,  it  has  been  said, 
to  the  action  being  stayed  where  it  is  brought  by  one  who  ought,  in  the 
interests  of  public  justice,  to  have  prosecuted  the  defendant  for  the  theft 
(see  **  Trespass,'*  jyost,  p.  978). 

'Where  me  plamtifE's  goods  have  been  wron^;fully  obtained  and  eon- 
verted  into  money  by  the  defendant,  the  plaintifE  may  waive  the  wrong 
and  recover  the  proceeds.    (See  note  ((2),  post,  p.  300.) 

Where  the  plaintiff  has  paid  money  to  the  defendant  upon  an  iUegal 
executory  contract,  or  for  a  future  illegal  object,  there  is  a  locus  pcenitentice, 
and  the  plaintiff  may,  before  there  has  been  any  substantial  part  per- 
formance of  the  contract,  or  progress  towards  accomplishment  of  the  object, 
demand  and  recover  back  the  money.  {Loivry  v.  Bourdieu,  2  Doug.  468 ; 
Jaques  v.  Withy,  1  H.  Bl.  65 ;  Taylor  v.  Lendey,  9  East,  49 ;  Tappenden  v. 
Bandall,  2  B.  &  P.  467 ;  Bone  v.  Ekless,  5  H.  &  N.  925 ;  29  L.  J.  Ex.  438 ; 
Kearley  v.  Thomson,  24  Q.  B.  D.  742 ;  69  L.  J,  Q.  B.  288.)  He  must  give 
notioe  that  he  demands  the  money  before  action.  {Palyart  v.  Leckie,  6  M.  & 
8.  290 ;  Savage  v.  Madder,  36  L.  J.  Ex.  178 ;  Busk  v.  Walsh,  4  Taunt.  290 ; 
Strachan  v.  Universal  Stock  Exchange,  (1895)  2  Q.  B.  697,  703 ;  65  L.  J. 
Q.  B.  178.)  Money  in  the  hands  of  a  stakeholder  deposited  upon  a  void 
or  illegal  wager  may,  in  general,  be  recovered  back  oefore  it  has  been 
paid  over.  (Busk  v.  Walsh,  supra ;  Cotton  v.  Thurland,  5  T.  R.  405 ;  QaMy 
V.  Fidd,  9  Q.  B.  431 ;  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  Hodson  v.  Terrill, 
1  C.  &  M.  797 ;  Bateon  v.  Newman,  1  0.  P.  D.  573 ;  Hampden  v.  Walsh, 
1  Q.  B.  D.  189 ;  45  L.  J.  Q.  B.  238 ;  Diggle  v.  Higgs,  2  Ex.  D.  422 ;  46 
L.  J.  Ex.  721 ;  THmble  v.  Hill,  5  App.  Gas.  342;  49  L.  J.  0.  P.  49.)  After 
an  illegal  or  void  contract  or  purpose  has  been  executed,  or  performed  in 
a  substantial  part,  the  money  paid  cannot,  in  general,  bie  recovered. 
{Lowry  v.  Bourditu,  2  Doug.  468 ;  Andree  v.  Fletcher,  3  T.  R.  266 ;  Thistle- 
wood  V.  CracToft,  1  M.  &  S.  500;  Wilson  v.  Ray,  10  A.  &  E.  82 ;  Howson 
V.  Hancock,  8  T.  R.  675 ;  Kearley  v.  Thomson,  supra  ;  Strachan  v.  Universal 
Stock  Exchange,  supra,)  In  some  cases,  however,  money  paid  in  execu- 
tion of,  or  as  the  consideration  for,  an  illegal  agreement,  or  for  an  illegal 
purpose,  may  be  recovered  back,  though  the  agreement  or  purpose  has 
been  executed,  where  the  party  paying  is  not  in  pari  delicto  with  the  party 
receiving,  but  is  in  such  a  position  as  to  have  been  subject,  or  liable,  tc> 
oppression,  or  imposition,  at  the  hands  of  the  other  party  to  the  trans- 
action, as,  for  instance,  money  paid  by  a  bankrupt  to  ootain  his  certificate 
(Smith  V.  Bromley,  2  Dou^.  696,  n. ;  see  also  Kearley  v.  Thomson,  supra); 
money  paid  to  compromise  a  penal  action  in  defiance  of  the  statute 
(WiUiams  v.  Hedley,  8  East,  378 ;  Unwin  v.  Leaper,  1  M.  &  G.  747) ; 
money  paid  by  a  debtor  compounding  with  his  creditors  to  a  creditor  in 
excess  of  the  composition  to  obtain  his  consent  to  the  composition  (Atkinson 
V. />«ifty,  6  H.  &  N.  778 ;  7H.&N.934;  30  L.  J.  Ex.  361 ;  31L.J.Ex. 
362 ;  Smith  v.  Guff,  6  M.  &  S.  160). 

Although  the  plaintiff  caimot  enforce  an  illegal  or  void  contract,  yet  if 
money  has  been  paid  to  his  agent  in  execution  of  such  contract  he  may 
recover  it  {Tenant  v.  Elliott,  1  B.  &  P.  3 ;  Farmer  v.  Bussell,  1  B.  &  P. 
296 ;  Bousfield  v.  Wilson,  16  M.  &  W.  185 ;  Nicholson  v.  Gooch,  5  E.  &  B. 
999 ;  25  L.  J.  Q.  B.  137 ;  Johnson  v.  Lansley,  12  C.  B.  468 ;  Sharp  v. 
Taylor^  2  PhilL  801 ;  Bridget  v.  Savage,  15  a  B.  D.  368;  54  L.  J.  Q.  B. 
464.) 
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Statement  of  Claim  for  Money  Received, 

The  plaintiflE's  olaim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  reoeived  by  the  defendant  for  the  use 
of  the  plaintiff. 

Particulars : — 

Instate  particulars  of  the  money  received^  shotcing  how  the  claim 
aiises,'] 

The  likCy  against  a  Rent  Collector  and  Estate  Agent. 
{R.  S.  C.  1883,  App.  C.  Sect.  IK  No.  2.) 

The  plaintiff's  claim  is  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 
Particulars : — 

1882,  1st  January.  £    «.     d. 

To  amount  of  rents  of  No.  5,  Smith  Street, 

collected  by  the  defendant      .        .        .      72  10     0 
To  deposit  on  intended  sale  of  Eva  Villa    .     100    0    0 

Amount  due        .        .£172  10    0 
Place  of  trial,  London. 

(Signed) 
Delivered 

Money  paid  under  a  compromise  of  a  bond  fide^  though  possibly  mis- 
taken, claim  cannot  be  recovered  back,  {AtUe  v.  Backhouse^  3  M.  &  W. 
633;  Callisher  v.  Bischoffaheim,  L.  R.  6  Q.  B.  449;  39  L.  J.  Q.  B.  181; 
and  see  Exp.  Banner,  17  Ch.  D.  480;  51  L.  J.  Oh.  300.)  Where  the 
defendant  has  received  the  plaintiff^s  money  from  a  third  party,  bond  fide, 
and  under  a  binding  contnict,  he  is  not,  in  general,  accoun&ble  to  the 
plaintifiC.  {CaJland  v.  Lloyd,  6  M.  &  W.  26 ;  Foster  v.  Oreen,  7  H.  &  N. 
881 ;  31  L.  J.  Ex.  169 ;  Atlee  v.  Backhouse,  supra.) 

Ail  agent  receiving  money  rightfully  on  behalf  of  his  piincipal  is 
accountable  to  his  pnncipal,  and  is  not,  after  payment  over  of  the  money 
to  his  principal  without  notice  of  any  claim,  subject  to  claims  of  third 
parties  with  regard  to  such  money.  {Pond  v.  Underwood,  2  Ld.  Baym.  1210; 
Bamford  v.  ShutUeworth,  11  A.  &  E.  926 ;  Holland  v.  BusseU,  4  B.  &  S.  14  ; 
32  L.  J.  Q.  B.  297  ;  Shand  v.  Grant,  15  0.  B.  N.  S.  324 ;  Stephens  v.  Badcock, 
3  B.  &  Ad.  354;  Owen  v.  Cronk,  (1895)  1  Q,.  B.  265,  274;  64  L.  J.  a  B.  288.) 
But  where  the  payment  is  void  ah  initio,  so  that  the  money  never  was 
received  for  his  prmcipal,  it  may  be  recovered  back  from  the  agent  before 
he  has  paid  it  over  to  nis  principal  or  settled  with  his  principal  for  it ;  as, 
for  example,  if  the  payment  has  been  made  by  mistake.  (BuUer  v. 
Harrison,  2  Cowp.  565 ;  Cox  v.  Prentice,  3  M.  &  S.  344 ;  Ifewall  v. 
Tomlinson,  L.  B.  6  0.  P.  405.)  A  principal  cannot  charge  a  sub-agent 
upon  a  merely  unauthorised  delegation  of  agency,  there  being  neither 
primarily,  nor  by  ratification,  any  privity  of  contract  between  them. 
{Stephens  v.  Badcock,  3  B.  &  Ad.  354;  Prince  v.  Oriental  Bank  Corp.,  3 
App.  Gas.  325,  334 ;  New  Zealand  Land  Co.  v.  Watson,  7  CI.  B.  D.  374 ; 
60  li,  J.  Q.  B.  433.) 
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The  likey  where  the  Money  has  been  paid  by  Mistake  (6). 

The  plaintifPs  daim  is  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 

(()  Money  paid  by  reason  of  ignorance  or  mistake  of  fact,  or  by  reason 
of  an  excusable  forgetfnlness  of  fact,  may  be  recovered  back  {Bize  v. 
Dickas&n,  I  T.  B.  286 ;  Milnes  VT  Duncan,  elB.  &  0.  671 ;  Kelly  v.  Solari, 
9  M.  &  W.  54 ;  Mills  v.  Alderhury  Union,  3  Ex.  690 ;  Aikm  v.  Short,  I 
H.  &  N.  210 ;  25  L.  J.  Ex.  321 ;  Durrani  v.  The  Ecclesiastical  Commis- 
sioners, 6  Q.  £.  D.  234 ;  50  L.  J.  Ex.  30) ;  as  where  a  tenant  under  a 
landlord  who  held  pur  autre  vie  paid  rent  in  ignorance  that  the  life  had 
dropped  {Barber  v.  Bnrwn,  1  C.  B.  N.  S.  121 ;  26  L.  J.  0.  P.  41);  where 
an  excess  of  price  was  paid  for  a  bar  of  silver  sold  by  weight,  upon  an 
erroneous  calculation  of  the  weight  (Coo;  v.  Prentice,  3  M.  &  S.  344); 
where  a  like  excess  was  paid  upon  a  wrong  calculation  of  price  {Newall  v. 
Tamlinson,  L.  B.  6  G.  P.  405) ;  and  where  one  partner  purcnased  another's 
share  in  the  partnership,  for  a  price  dependent  upon  the  amount  of  the 
profits,  and  paid  the  other  more  than  he  was  entitled  to  under  a  mistake 
m  the  calculation  of  them  i^'ownsend  v.  Crowdy,  8  C.  B.  N.  S.  477 ;  29 
L.  J.  C.  P.  300.)  A  sherin  who  seized  goods  m  execution  and  paid  over 
the  proceeds  to  the  judgment  creditor  in  ignorance  of  the  fact  of  a  previous 
act  of  bankruptcy  of  the  judgment  debtor,  and  who  was  subsequently 
compelled  to  pay  the  amount  to  the  assignees  of  the  bankrupt,  was  held 
entitled  to  recover  the  proceeds  paid  to  the  judgment  creditor.  {Standiah 
V.  Boss,  3  Ex.  527.)  Money  paid  under  compulsion  of  law  cannot  be 
recovered  back,  although  it  is  proved  that  the  compulsion  was  submitted 
to  under  a  mistake  as  to  a  fact.  {Moore  v.  FtUham  Vestry,  (1895)  1  Q.  B. 
399 ;  64  L.  J.  Q.  B.  226.) 

Where  money  is  paid  under  a  supposed  obligation  to  pay  it,  and  in 
forgetfulness  of  a  fact  which  put  an  end  to  tne  obligation,  it  may  be 
recovered  back,  as  when  an  insurance  office  paid  the  amount  of  a  life 
polieyin  forgetfulness  of  a  default  which  had  previously  caused  the  policy 
to  lapse  {Kelly  v.  Solari,  9  M.  &  W.  64) ;  but  if  tiie  money  is  paid 
intentionally,  without  reference  to  the  truth  or  falsehood  of  the  fact,  the 
plaintiff  meaning  to  waive  all  inquiry  into  it,  it  is  a  voluntary  payment, 
and  cannot  be  recovered  {per  Parke,  B.,  in  KeUy  v.  Solari,  supra).  The 
right  to  recover  money  paid  under  a  mistake  of  fact  must  in  general  have 
reference  to  a  belief  in  the  existence  of  a  fact  which,  if  true,  would  have 
given  the  person  receiving  the  money  a  right  against  the  person  paying  it, 
(See  per  Bramwell,  B.,  in  Aiken  v.  Short,  1  H.  &  N.  210 ;  25  L.  J.  Ex.  321.) 

A  banker  who  pa^s  to  a  third  party  the  amount  of  the  cheque  of  his 
customer,  in  the  mistaken  belief  that  such  customer  has  assete  in  the 
hai^  sufficient  to  meet  such  cheque,  cannot  recover  the  money  so  paid 
from  such  third  party.  (Chambers  v.  Miller,  13  G.  B.  N.  S.  125  ;  32  L.  J. 
C.  P.  30 ;  and  see  Pollard  v.  Bank  of  England,  L.  R.  6  Q.  B.  623 ;  40  L.  J. 
Q.  B.  233.)  An  acceptor  of  a  bill  of  exchange  who  pays  the  amount  of  the 
Wl  to  a  holder  who  derives  title  through  a  forged  indorsement,  cannot 
afterwards,  on  discovering  the  for^erv,  recover  back  the  amount  so  paid 
from  the  holder,  if  the  holder  received  payment  in  good  faith,  and  if  such 
an  interval  of  time  has  elapsed  that  the  position  of  the  holder  may  have 
changed.  {London  and  River  Plate  Bank  v.  Bank  of  Liverpool,  (1896)  1 
Q.  B.  7 ;  65  L.  J.  Q.  B.  80.)  A  voluntary  gift  made  under  a  misteke  cannot 
vscttlly  be  lecoveied  back.    {Aiken  t.  Short,  sujftra ;  Wilson  y.  Thombury, 
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Particiilars  i—^ 
1894,  December  20th. 

Amount  paid  by  the  plaintiff  to  the  defendant  by 

mistake £- 

The  mistake  was  [state  whaf]. 

Amount  due     .        .        .   £- 


The  likcy  where  the  Money  was  paid  for  a  Consideration  which  luis 

failed  (c). 

The  plaintiff's  olaim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  reoeived  by  the  defendant  for  the  use 
of  the  plaintiff. 


L.  B.  10  Ch.  239.)  Before  commencing  an  action  to  recover  money  paid  by 
mistake,  il  the  defendant  had  no  notice  of  the  mistake,  such  notice  should 
in  general  be  given  him,  and  a  demand  of  the  money  made.  {Frteman  v. 
Jejfries,  L.  B.  4  Ex.  189;  38  L.  J.  Ex.  116 ;  per  Parke,  B.,  in  Kelly  v. 
Bolarif  supra,) 

Where  money  is  paid  voluntarilv  with  a  knowledge  of  the  facts,  it  is 
not  ground  for  recovering  it  back  that  it  was  paid  under  a  mistake  as  to 
or  in  ignorance  of  the  Eiw.  {Bilbie  v.  Lurnleyy  2  East,  469 ;  Stevens  v. 
Lynch,  12  East,  38  ;  Sogers  v.  Ingham,  3  Ch.  D.  351 ;  Blackburn  Building 
Society  v.  Cunliff,  Brooks  &  Co.,  29  Gh.  D.  902,  910;  54  L.  J.  Ch.  1091 ; 
and  see  Exp,  James,  L.  B.  9  Ch.  Ap.  609;  43  L.  J.  B.  107.) 

(c)  Money  paid  by  the  plaintiff  for  a  consideration  that  has  failed  may 
be  recovered  as  money  received  (see  Straton  v.  RastaU,  2  T.  B.  366,  369, 
370);  as,  money  given  for  forged  railway  scrip  (WestroppY,  Solcmon,  8 
C.  o,  346) ;  for  a  forged  bank  note  or  worthless  cheque  {Turner  v.  Stone, 
1  D.  &  L.  122  ;  Woodland  v.  Fear,  7  E.  &  B.  619 ;  26  L.  J.  Q.  B.  202) ; 
for  a  forged  biU  or  bank-note  {Jones  v.  Ryde,  6  Taunt.  488 ;  Gttrtiey  v. 
Womersley,  4  E.  &  B.  133 ;  as  to  money  paid  in  dischar^  of  a  forged  bill, 
see  Wilkinson  v.  Johnston,  3  B.  &  C.  428) ;  money  given  for  a  bill  of 
exchange  that  has  been  avoided  by  a  material  alteration  {Burchfidd  v. 
Mowe,  3  E.  &  B.  683 ;  Leeds  Bank  v.  Walker,  11  Q.  B.  D.  C4  ;  52  L.  J. 
Q.  B.  690) ;  money  given  for  bonds  sold  as  valid  bonds,  but  which  proved 
defective  and  worthless  ( Young  v.  Cole,  3  Bing.  N.  C.  724) ;  money  paid 
as  deposit  on  a  contract  of  sale  which  has  been  rescinded  {BlacJcburn  v. 
Smith,  2  Ex.  783  ;  Ashworth  v.  Mounsey,  9  Ex.  175;  SimmonsY,  Ileseliine, 
6  C.  B.  N.  S.  654 ;  28  L.  J.  C.  P.  129) ;  or  which  the  vendor  could  not 
complete  (Gosbell  v.  Archer,  2  A.  &  E.  500) ;  or  which  has  been  defeate<l 
by  a  condition  not  fulfilled  {Giles  v.  E'lwards,  7  T.  R.  181 ;  Wright  v. 
JSewton,  2  C.  M.  &  B.  124 ;  and  see  Beuvan  v.  M'Donnell,  9  Ex,  309, 
where  by  the  terms  of  the  contract  the  deposit  became  forfeited) ;  money 
paid  as  deposits  on  scrip  for  shares  in  a  railway  scheme  which  turned  out 
abortive  {Moore  v.  Garwood,  4  Ex.  681 ;  Wats&ti  v.  Earl  Charl^mont,  12 
Q.  B.  856 ;  Ward  v.  Londesborough,  12  C.  B.  252 ;  MouxiU  v.  Londesborough, 
4  £.  &  B.  1 ;  Walstah  v.  SpctUswoode,  15  M.  &  W.  601) ;  or  deposits,  on 
ahares  in  an  abortive  cost-book  mine  (Joknwm  y.  OoskU,  26  L.  J.  C.  P. 
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Particulars : — 

18—,  November  13th. 

To  amount  paid  by  the  plaintLS  to  the  defendant 
for  wheat  to  be  delivered  during  the  month 
following  to  the  plaintLS's  order  pursuant  to 
contract  dated,  &o.y  none  of  which  wheat  was 
in  fact  delivered £ 


274 ;  Z  C.  B.  N.  S.  569 ;  27  L.  J.  0.  P.  122) ;  the  price  of  an  annuity,  the 
secnrities  for  which  have  been  set  aside  {HuqgtM  v.  Coates,  6  Q.  £.  432) ; 
or  of  an  annuity  which  had  ceased  to  exist  before  the  sale  {Strickland  v. 
TurTier,  7  Ex.  208);  the  conduct  money  paid  with  a  subpoena  to  a 
witness  whose  attendance  was  countermanded,  and  who  incurred  no 
expense  (Martin  y.  Andrews ^  7  E.  &  B.  1 ;  26  L.  J.  Q.  B.  39) ;  money 
paid  for  a  purpose  which  afterwards  became  impossible  (see  Brown  v. 
OwrJury,  25  L.  J.  Ex.  169;  11  Ex.  715). 

The  plaintiff  cannot  recover  as  upon  a  failure  of  consideration  where  he 
has  obtained  that  which  he  bargained  for,  although  it  turns  out  to  be  not 

rLuine,  but  valueless  {Begbie  y.  PhoaphaUy  &c  Co,f  1  Q.  B.  D.  679;  44 
J.  Q.  B.  233 ;  Lambert  v.  Heath,  15  M.  &  W.  486 ;  Clare  v.  Lamb,  L.  R. 
10  C.  P.  334 ;  44  L.  J.  0.  P.  177) ;  as  money  paid  for  the  use  of  a  patent, 
which  is,  after  being  used  for  some  years,  discovered  to  be  invalid  (Taylor 
V.  Hare^  1  B.  &  P.  N.  R.  260 ;  and  see  Latuea  v.  Purser,  6  E.  &  B.  930 ;  26 
L.  J.  Q.  B.  25) ;  or  where  the  consideration  fails  partly  through  his  own 
default  {StraUm  v.  Rastall,  2  T.  B.  366;  Stray  v.  Eussell,  1 E.  &  E.  888, 916 ; 
28  L.  J.  Q.  B.  279 ;  29  75. 11 5) ;  as  where  the  plaintiff  purchased  shares  in 
a  bank,  but  did  not  get  the  tstinsf  ers  of  them  registered,  and  the  bank 
afterwards  &iled  {lb,).  So  where  the  plaintiff  paid  money  to  the  defen- 
dant under  a  contract  which  he  could  not  enforce  by  reason  of  the  Statute 
of  Frauds,  it  was  held  that  he  could  not,  merely  on  that  account,  recover 
it  back.  {Sweei  v.  Lee,  3  M.  ft  G.  452 ;  Thomas  v.  Br<ywn,  1  Q.  B.  D. 
714;  45  L.  J.  Q.  B.  811 ;  but  see  Qosbell  v.  Archer,  2  A.  &  E.  500.) 
Where  after  payment  of  a  deposit  a  contract  for  purchase  of  land  falls 
through  from  the  default  of  the  purchaser,  or  his  refusal  to  accept  com- 
pletion, he  cannot,  in  general,  Tnaintain  an  action  to  recover  the  deposit. 
[Exp.  Barrett,  L.  R.  10  Ch.  512 ;  44  L.  J.  B.  138 ;  Th<mae  v.  Brown,  1 
Q.  B.  D.  714 ;  45  L.  J.  a  B.  811 ;  Soper  v.  Arnold,  14  App.  Cas.  429, 
434.) 

The  failure  of  consideration  must  be  complete  in  order  to  entitle  the 
plaintiff  to  recover  the  money  paid  for  it  {Hunt  v.  Silk,  6  East,  449 ; 
Bloicldfum  V.  Smith,  2  Ex.  783 ;  Anglo-Egyptian  Nav,  Co.  v.  Bennie,  L.  R. 
10  C.  P.  271 ;  44  L.  J.  C.  P.  130;  Nicholson  v.  Bicketts,  29  L.  J.  Q.  B.  55; 
6  Jnr.  N.  S.  422) ;  so,  where  a  premium  was  paid  for  an  apprenticeship 
for  a  term  of  six  years  and  the  master  died  at  the  end  of  the  first  year, 
and  an  action  was  brought  to  recover  the  premium,  it  was  held  that  there 
waa  only  a  partial  failure  of  consideration,  and  that  such  action  was  not 
mamtainable  ( Whincup  y.  Hughes,  L.  R.  6  C.  P.  78 ;  40  L.  J.  0.  P.  104  ; 
and  see  Ferns  v.  Carr,  28  C.  D.  409 ;  54  L.  J.  Oh.  479).  But  where  the 
consideration  is  severable,  complete  failure  of  part  may  form  a  ground 
for  recovering  a  proportionate  part  of  the  money  paid  for  it  (see  Astle  v. 
Wright,  23  Beav.  77 ;  25  L.  J.  Ch.  864) ;  as  where  a  quantity  of  goods 
were  ordered  at  a  certain  rate  of  payment,  and  only  a  portion  was 
detirered  ^Detfaux  v.  Oanolly^  8  C«  B.  640). 
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The  likej  against  a  Wrongdoer  waimng  the  Tort  and  claiming  the 
Proceeds  as  Mbmi/  received  for  the  use  of  the  Plaintiff  {d). 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

Particulars : — 

Proceeds  of  sale  by  defendant  of  plaintiff's  horse  .  £ 


Statement  of  Claim  for  Wrongful  Conversion  of  Cheques  and  Bills 
belonging  to  the  Plaintiffs  with  an  alternative  Claim  for  the 
Proceeds  thereof  {e). 

1.  The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  divers  cheques  and  bills  of 

. ^ I. 

Freight  paid  in  advanoe  is  not  in  general  recoverable,  although  the 

goods  are  lost  on  the  voyage.  {Alliaon  v.  Bristol  Mar.  Ins.  Co.,  1  App. 
as.  209,  225.) 

As  to  actions  to  reoover  payments  made  by  infants  under  void  con- 
tracts, see  **  Infancy y"  post,  p.  734. 

(d)  Where  the  plaintifTs  goods  have  been  wrongfully  obtained  by  the 
defendioit  and  converted  into  money,  the  plaintiff  may  waive  the  wrong 
and  follow  the  proceeds  as  money  received  for  his  use.  {Lamine  v. 
Dorrdly  2  Ld.  Eaym.  1216 ;  Oughton  v.  Seppings,  1  B.  &  Ad.  241 ;  Neaie 
V.  Harding^  6  Ex.  349 ;  Marsh  v.  Keating,  1  Bing.  N.  0.  215 ;  Rodgera  v. 
Maw,  15  M.  &  W.  448;  BM  v.  Bighy  &  Co.,  (1894)  2  Q.  B.  40;  63  L,  J. 
Q.  B.  451.)  So,  where  the  plaintiff's  stock  was  sold  bv  a  member  of  the 
defendimt's  firm  under  a  forged  power  of  attorney  and  the  price  paid  to 
the  firm,  the  amount  of  the  price  was  thus  recovered  {MarB%  v.  Keating, 
supra) ;  so,  if  the  defendant  wrongfully,  having  no  title  thereto,  has  con- 
vertea  to  his  own  use  a  cheque,  bill,  or  other  security  of  the  plaintiff,  the 
proceeds  of  such  conversion  are  in  like  manner  recoverable  {Jknon  v. 
Hailing,  4  B.  &  0.  330 ;  Symonds  v.  Atkinson,  1  H.  &  N.  146 ;  25  L.  J. 
Ex.  313 ;  BohheU  v.  Pinkett,  1  Ex.  D.  368 ;  45  L.  J.  Ex.  555).  So  where 
coal  has  been  wrongfully  got  by  an  adjoining  owner,  the  true  owner  may 
recover  the  proceeds.  (Pmvell  v.  Bees,  7  A.  &  E.  426 ;  Jegon  v.  Vivian, 
L.  E.  6  Ch.  742 ;  40  L.  J.  Ch.  389.) 

In  cases  where  the  plaintiff  waives  the  wrong  in  order  to  claim  his 
money  or  the  proceeds  of  his  goods  which  have  been  wrongfully  obtained, 
he  thereby  precludes  himself  from  claiming  any  damages  for  the  wrong 
done.  Thus,  he  cannot  recover  the  proceeds  of  goods  wrongfully  sold  by 
the  defendant  as  a  debt,  and  also  recover  d^ages  in  respect  of  the 
injurious  nature  of  the  act.  {Brewer  v.  Sparrow,  7  B.  &  C.  310;  and  see 
Valpy  V.  Sanders,  5  C.  B.  886 ;  Smith  v.  Baker,  L.  R.  8  C.  P.  350 ;  42 
L.  J.  C.  P.  155 ;  per  Bovill,  0.  J.)  Nor  can  he  waive  the  wrong  in  part 
only ;  so  that,  having  accepted  from  the  defendant  part  of  the  price  of 
goods  which  had  been  wrongfully  sold  by  the  latter,  ne  is  bound  to  treat 
the  balance  also  as  a  debt.  {Lythgoe  v.  Vernon,  5  H.  «&  N.  180 ;  29  L.  J. 
Ex.  164.     See  **  Conversion,^*  post,  p.  868.) 

(«)  See  note  {d),  supra,  and  see  Bissell  v.  Fox,  51  L.  T.  663 ;  53  lb.  193 ; 
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exchange,  the  property  of  the  plaintiff,  particulars  whereof 
[are  as  follows :  stating  samel. 

2.  Alternatively,  the  plaintiff  claims  against  the  defendant 

JB payable  to  him  by  the  defendant  for  money  received  by 

the  def encUmt  for  the  use  of  the  plaintiff. 

Particulars : — 

The  money  received  was  £ ,  the  proceeds  of  the  cheques 

and  Irills  above  mentioned,  which  were  cashed  and  converted 
into  money  by  the  defendant.'  The  items  are  as  follows  [stating 
same]*  

For  Money  admitted  to  have  been  received  for  the  use  of  the 

Plaintiff{f), 

The  plaintiff's  claim  is  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 

Maitkiessen  v.  Lwid.  and  County  Bank,  5  C.  P.  D.  7 ;  48  L.  J.  C.  P.  629 ; 
and  see  "  Conversion,**  post,  p.  868. 

( /■)  Where  money  hka  been  received  by  an  agent  from  bis  principal, 
with  instructions  to  ^ay  it  over  to  the  plamtiff,  tne  agent  is  not  account- 
able to  the  latter  until  he  has  acknowledged  to  him  that  he  has  accepted 
the  charge,  and  holds  the  money  for  his  use.  ( Williams  y.  Everett,  14 
East,  582 ;  Yates  v.  BeU,  3  B.  &  Aid.  643 ;  Lilly  v.  Hays,  5  A.  &  E.  548 ; 
Brind  v.  Hampshire,  1  M.  &  W.  365 ;  Baron  v.  Hushaiid,  4  B.  &  Ad.  611 ; 
Mo&re  T.  Bushell,  27  L.  J.  Ex.  3  ;  Hill  y.Boyds,  L.  E.  8  Eq.  290 ;  38  L.  J. 
Ch.  538.)  Where  such  acknowledgment  is  given  conditionall}^  the  action 
will  not  lie  until  after  fulfilment  of  the  condition.  {Malcolm  y.  Scott,  5 
Ex.  601 ;  Hudson  v.  BUton,  6  E.  &  B.  665;  26  L.  J.  Q.  B.  27.) 

If  a  trustee  who  has  received  trust  money  admits  to  the  cestui  que  trust 
that  he  holds  the  money  the  subject  of  the  trust  as  the  money  of  me  cestui 
que  trust  to  be  accounted  for  to  the  latter  as  an  ordinary  debt,  it  may  in 
general  be  recovered  by  the  latter  in  the  Queen's  Bench  Division  as  money 
received  for  his  use,  the  trustee  being  by  such  acknowledgment  debarred 
from  relying  on  his  character  as  trustee.  {See  under  former  practice, 
Bemon  v,  Hayward,  2  A.  &  E.  666 ;  Boper  v.  Holland,  3  A.  &  E.  99  ; 
Edwards  v.  Loumdes,  1  E.  &  B.  81,  89 ;  Bardoe  v.  Price,  16  M.  &  W.  451, 
458;  Howard  v.  Brownhill,  23  L.  J.  Q.  B.  23,  per  Erie,  J.]  In  the 
abeenoe  of  such  acknowledgment  and  of  any  contract  between  the  trustee 
and  the  ce»tu%  que  trust,  the  action  would  not  in  general  be  a  common  law 
action  for  debt,  but  would  be  one  to  enforce  a  trust,  and  proper  to  be 
commenced  in  the  Chancery  Division.  (See  Jud.  Act,  1873,  s.  34,  anie, 
p.  33.) 

An  executor  or  administrator  is  in  the  position  of  a  trustee,  and  the 
legacies  or  distributive  shares  payable  out  of  the  estate  of  the  deceased 
cannot  in  general  be  recovered  as  debts.  {Deeks  v.  Struit,  5  T.  E.  690 ; 
Jones  V.  Tanner,  7  B.  &  0.  642.)  But  after  an  executor  or  administrator 
has  admitted  to  the  legatee  that  he  holds  the  money  to  hia  use  as  a  debt, 
the  legatee  may  recover  it  as  a  debt.  (TopJiam  v.  Morecra/t^  8  E.  &  B. 
972;  and  see  Barlow  v.  Broume,  16  M.  k  W.  126.)  See  **  Executors  and 
Administrators,**  ante,  pp.  198,  204. 
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PariionlarB: — 
18 — ,  January. 

The  defendant  received  from  A.  B.,  of ,  £ i  Trith 

direotionfl  from  him  to  pay  it  to  the  plaintiff,  and  [by  letter 

dated ]  the  defendant  admitted  to  me  plaintiff  that  he  had 

reoeived  the  said  sum  for  the  use  of  the  plaintiff. 

Amount  due,  £ . 

By  a  Principal  for  Money  received  by  his  Agent  as  a  Bribe  or 
Secret  Commission :  see  ^^Agent^^  ante^  p.  94. 


Against  an  Agent  employed  to  sell  Goods  for  not  accounting  for  or 
paying  over  Moneys  received  by  him:  see  ^^ Agent^**  antCy 
p.  90. 

Against  a  Carrier  for  Overcharges :  see  **  Carriers^^  ante^  p.  178. 


For  the  Retwn  of  a  Premium  paid  on  a  Policy  of  Marine 
Insurance^  where  the  Risk  never  attached :  see  *^ InsurancCj* 
antCf  p.  242. 


Mortgage. 

Statement  of  Claim  on  the  Covenant  for  Payment  in  a  Mortgage 

Deed  (a). 

{See  E.  S.  C  1883,  App.  C,  Sect.  IV.,  No.  8,  cited  ante,  p.  98.) 

The  plaintiff's  claim  is  for  principal  and  interest  due  under 

the  defendant's  covenant  in  a  mortgage  deed,  dated  the  

of ,  18—. 

(a)  If  the  mortgage  deed  does  not  contain  any  express  or  implied 
coyenant  for  payment  of  the  debt,  such  debt  may  be  recoyered  as  a 
simple  contract  debt  for  money  lent.  {Yates  y.  Aston,  4  Q.  B.  162; 
Mathew  v.  Blackmore,  1  H.  &  N.  762 ;  26  L,  J.  Ex.  150;  see  *' Money 
herd  J*  arvtBy  p.  289.)  So  also  where  a  bill  of  sale  containing  a  coyenant 
for  payment  is  yoid  under  the  Bills  of  Sale  Act,  1882,  an  action  may 
nevertheless  lie  for  money  lent.    {Davxes  y.  ReeSy  17  Q.  B.  D.  408.) 

A  power  to  sell  upon  default  is  unplied  in  a  mortgage  deed,  whether  of 
land  or  chattels,  unless  a  contrary  mtention  appears  in  the  deed.  (See 
the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  ss.  2,  19,  and  see  as  to 
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Partiocilars : — 

£ 
Prinoipal  due,    .... 
Interat, 


Amount  due,  .        .  £ 


Far  Interest  due  under  a  Covenant  in  a  Mortgage  Deed^  where 
the  Plaintiff  does  not  claim  Repayment  of  the  Principal  Burn 
due. 

The  plaintiff's  olaim  is  for  interest  dne  under  a  ooyenant  in  a 

mortgage  deed,  dated  the  of  ,  18 — ,  whereby  the 

defendant  ooYenanted  that,  if  he  did  not  repay  to  the  plaintiff 

the  principal  sum  of  £ ,  with  interest  thereon  at per 

cent,  per  annum,  on  the  day  of ,  18 — ,  he  would 

thereafter,  so  long  as  the  said  prinoipal  sum  should  remain 
xinpoid,  pay  to  the  plaintijBE,  by  equal  half-yearly  payments,  on 

the  of  ,  and   the  of  ,  in  every  year, 

interest  on  the  said  principal  sum  at  the  rate  of per  cent. 

per  annum. 

Particulars: —  £    s,     d. 

18 — .    of .    One  haK-year's  interest  . 

of .    Ditto     .... 


Amoimt  due      .        .  £ 


the  exercise  of  the  statutory  power  of  sale,  s.  20.)  As  to  the  powers  of 
sale  in  general  of  pledgees  ana  mortgagees  of  chattels,  see  in  re  Morrittf 
18  Q.  B.  D.  222. 

As  to  implied  covenants  for  payment,  see  l^e  Oonyeyancing  Act,  1881, 
8.  26,  and  **  Money  Len<,"  ante,  p.  289. 

Actions  for  foreclosure  or  redemption  of  mortgages  are  assigned  to  the 
Chancery  Division.  (Judicature  Act,  1873,  s.  34  ;  see  also  O.  LY.  rr.  5a, 
6b.)  For  forms  of  pleadings  in  sach  actions,  see  B.  S.  0.  1883,  App.  0., 
Sect,  n.,  Nos.  6,  6;  and  App.  D.,  Sect.  II.,  Nos.  1,  2. 

As  to  the  cases  in  which  a  mortgagor  of  land  entitled  to  possession  or 
to  the  receipt  of  the  rents  and  profits  may  brin^  actions  in  respect  of  it 
against  third  persons  in  his  own  name,  without  joining  the  mortgagee,  see 
the  Judicature  Act,  1873,  s.  25  (5) ;  Fairdough  v.  Marshall,  4  &,.  D.  37 ; 
48  L.  J.  Ex.  146;  Van  Odder  Co.  v.  Sowerhy,  <fcc.  Society,  44  Ch.  D.  374, 
390,  393. 

On  the  death  of  a  sole  mortgagee  in  fee,  the  estate  devolves  on  his 
personal  representatives,  who  are  the  proper  persons  to  sue  on  covenants 
running  with  the  land.  (See  the  Conveyancing  Act,  1881,  s.  30.)  An 
ordinary  mortgage  of  a  debt  or  chose  in  action  may  amount  to  an 
"absolute  assignment''  within  s.  25  (6)  of  the  Judicature  Act,  1873. 
(See  *' Assignment,''  jpost,  p.  628.) 
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A  like  Form  by  the.  Tramferee  of  a  Mortgage :  see  Satchtcell  v. 

Clarkey  8  Times  Rep.  592. 
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(a)  The  general  law  with  regard  to  partnership  has  been  codified  by  the 
Partnership  Act,  1 890  (63  &  64  Vict.  c.  39^.  By  s.  46,  *  *  the  rules  of  equity  and 
common  law  applicable  to  partnership  snail  continue  in  force  except  so  far 
as  they  are  inoonsistent  witn  the  express  provisions  of  this  Act*'  Partner- 
ship is  by  s.  1  defined  as  **  the  relation  which  subsists  between  persons 
carrying  on  a  business  in  common  with  a  view  of  profit."  Companies 
re^terod  under  the  Companies  Act,  1862,  or  any  other  Act  for  the  time 
bemg  in  force  and  relating  to  the  registration  of  joint  stock  companies,  or 
formed  or  incorporated  by  Act  of  Parliament,  or  letters  patent,  or  royal 
charter,  or  engaged  in  working  mines  within  and  subject  to  the  jurisdic- 
tion of  the  Stannaries,  are  not  partnerships  within  the  Act.  (See  s.  1  (2).) 
By  s.  2,  **  In  determining  whether  a  partnership  does  or  does  not  exist, 
regard  shall  be  had  to  the  K>Uowing  rules : 

(1.)  Joint  tenancy,  tenancy  in  common,  joint  property,  common  pro- 
perty, or  part  ownership  does  not  of  itself  create  a  partnership  as  to 
anytiiing  so  held  or  owned,  whether  the  tenants  or  owners  do  or  do 
not  share  any  profits  made  by  the  use  thereof. 
(2.)  The  sharing  of  gross  returns  does  not  of  itself  create  a  partnership, 
whether  the  persons  sharing  such  returns  have  or  hare  not  a  joint 
or  common  right  or  interest  in  any  property  from  which  or  from  the 
use  of  which  tiie  returns  are  derived. 
(3.)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is 
primd  facie  evidence  that  he  is  a  partner  in  the  business,  but  the 
receipt  of  such  a  share,  or  of  a  payment  contingent  on  or  varying 
with  the  profits  of  a  business,  does  not  of  itself  make  him  a  partner 
in  the  business ;  and  in  particular — 
(a.)  The  receipt  by  a  person  of  a  debt  or  other  liquidated  amount 
by  instalments  or  otherwise  out  of  the  accruing  profits  of  a  busi- 
ness does  not  of  itself  make  him  a  partner  in  the  business  or 
liable  as  such : 
(5.)  A  contract  for  the  remuneration  of  a  servant  or  agent  of  a 
person  engaged  in  a  business  by  a  share  of  the  profits  of  the 
Dusiness  does  not  of  itself  make  the  servant  or  agent  a  partner 
in  the  business  or  liable  as  such : 
(o.)  A  person  being  the  widow  or  child  of  a  dooeased  partner,  and 
receiving  by  way  of  annuity  a  portion  of  the  profits  made  in  the 
business  in  which  the  deceased  person  was  a  partner,  is  not  by 
reason  only  of  such  receipt  a  partner  in  the  business  or  liable  as 
such: 
((2.)  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or 
about  to  engage  in  any  business  on  a  contract  with  that  person 
tiiat  the  lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profits  arising  from  carry- 
mg  on  the  business,  does  not  of  itself  make  the  lender  a  partner 
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with  the  person  or  persons  carrying  on  the  business  or  liable  as 

such.     Provided  that  the  contract  is  in  writing,  and  signed  by  or 

on  behalf  of  all  the  parties  thereto : 

(c.)  A  person  receiving  by  way  of  annuity  or  otherwise  a  portion 

of  the  profits  of  a  btisiness  in  consideration  of  the  sale  by  nim  of 

the  goodwill  of  the  business  is  not  by  reason  only  of  such  receipt 

a  partner  in  the  business  or  liable  as  such." 

By  8.  3,  '*  In  the  event  of  any  person  to  whom  money  has  been  advanced 

by  way  of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  foregoing 

section,  or  of  any  buyer  of  a  goodwill  in  consideration  of  a  share  of  the 

profits  of  the  business,  being  adjudged  a  bankrupt,  entering  into  an 

arran^ment  to  pay  his  creditors  less  than  twenty  shillings  in  the  pound, 

or  dying  in  insolvent  circumstances,  the  lender  of  the  loan  shall  not  be 

entitled  to  recover  anything  in  respect  of  his  loan,  and  the  seller  of  the 

goodwill  shall  not  be  entitled  to  recover  anything  in  respect  of  the  share 

of  profits  contracted  for,  imtil  the  claims  of  the  other  creditors  of  the 

borrower  or  buyer  for  valuable  consideration  in  money  or  money's  worth 

have  been  satisfied." 

A  person  receiving  a  fixed  sum  per  week  out  of  profits  is  within  s.  2 
(3)  (cf).  {In  re  Young,  (1896)  2  a  B.  484.)  See  under  Bovill's  Act  (28  & 
29  Vict.  c.  86),  which  is  repealed,  Pooley  v.  Driver^  6  Ch.  D.  458 ;  Ex 
parte  Ddhasae,  7  Ch.  D.  oil ;  47  L.  J.  B.  65. 

By  s.  5,  "  Every  partner  is  an  agent  of  the  firm  and  his  other  partners 
for  uie  purpose  of  t£e  business  of  the  partnership ;  and  the  acts  of  every 
partner  who  does  any  act  for  carrying  on  in  the  usual  way  business  of  the 
kind  carried  on  by  the  firm  of  which  he  is  a  member  bind  the  firm  and  his 
partners,  unless  me  partner  so  acting  has  in  fact  no  authority  to  act  for 
the  firm  in  the  particular  matter,  and  the  person  with  whom  he  is  dealing 
eitiier  knows  that  he  has  no  dutiiority,  or  does  not  know  or  believe  him 
to  be  a  partner." 

Where  the  contract  is  made  in  a  partnership  name,  and  there  are 
partners  who  did  not  appear  in  the  transaction  and  were  unknown  to  the 
other  contracting  party,  the  secret  partners  are  in  the  position  of  undis- 
closed principals,  and,  although  they  may  join  in  suingupon  the  contract, 
the  other  party  cannot  be  compelled  to  sue  them.  He  may  join  them 
with  the  ostensible  partners  as  defendants,  if  he  chooses,  or  ne  may  sue 
^e  ostensible  partners  only,  and  in  the  latter  case  no  objection  can  be 
taken  on  the  ground  of  the  non -joinder  of  the  secret  partners.  {De 
Mautort  v.  Satinders^  1  B.  &  Ad.  398 ;  Kendall  v.  Hamilton,  4  App.  Cas. 
504,  514  ;  48  L.  J.  C.  P.  705,  and  see  further  infra.) 

By  s,  7,  "  Where  one  partner  pledges  the  credit  of  the  firm  for  a  purpose 
apparently  not  connected  with  the  firm's  ordinary  course  of  business,  the 
firm  is  not  bound,  unless  he  is  in  fact  specially  authorised  by  the  other 
partners ;  but  this  section  does  not  affect  any  personal  liability  incurred 
Dy  an  individual  partner." 

By  B.  8,  * '  If  it  nas  been  agreed  between  the  partners  that  any  restriction 
shall  be  placed  on  the  power  of  any  one  or  more  of  them  to  bind  the  firm, 
no  act  done  in  contravention  of  the  agreement  is  binding  on  the  firm  with 
respect  to  persons  having  notice  of  the  agreement." 

Dj  8.  9,  **  Every  partner  in  a  firm  is  liable  jointly  with  the  other 
partners,  and  in  Scouand  severally  also,  for  aU  debts  and  obligations  of 
the  firm  incurred  while  he  is  a  partner ;  and  after  his  death  his  estate  is 
also  severally  liable  in  a  due  course  of  administration  for  such  debts  and 
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obligations,  so  far  as  they  remain  unsatisfied,  but  subject  in  England  or 
Ireland  to  the  prior  payment  of  his  separate  debts." 

Where  the  debtor  obligation  is  joint  only,  a  judgment  recovered  against 
one  of  the  firm  is,  even  without  satisfaction,  a  bar  to  a  further  action, 
against  the  other  members  of  the  firm.  (King  v.  Hoare,  13  M.  &  W.  494; 
Kendall  v.  Hamilton  y  4  App.  Cas.  514 ;  48  L.  J.  H.  L,  705  ;  Hammond  v. 
Schofield,  (1891)  1  Q.  B.  453 ;  60  L.  J.  Q.  B.  539 ;  *' Judgment  Beeovered,'' 
post,  p.  751.) 

As  to  the  equitable  remedy  of  a  creditor  against  the  estate  of  a  deceased 
partner,  see  Beckett  v.  BaTnsdale,  31  Ch.  D.  177  ;  55  L.  J.  Ch.  241. 

By  s.  14,  "  (1.)  Every  one  who  bywords  spoken  or  written  or  by  conduct 
represents  himself,  or  who  knowingly  suffers  himself  «o  be  represented,  as 
a  partner  in  a  particular  firm,  is  Hable  as  a  partner  to  any  one  who  has 
on  the  faith  of  any  such  representation  given  credit  to  the  firm,  whether 
the  representation  has  or  has  not  been  made  or  communicated  to  the 
person  so  giving  credit  by  or  with  the  knowledge  of  the  apparent  partner 
making  the  representation  or  suffering  it  to  be  made.  (See  In  re  Fraser^ 
(1892)  2  a  B.  633 ;  67  L.  T.  401.) 

**  (2.)  Provided  that  where  after  a  partner's  death  the  partnership 
business  is  continued  in  the  old  firm-name,  the  continued  use  of  that 
name  or  of  the  deceased  partner's  name  as  part  thereof  shall  not  of  itself 
make  his  executors  or  administrators  estate  or  effects  liable  for  any  part- 
nership debts  contracted  after  his  death." 

By  s.  17,  '*  (1.)  A  person  who  is  admitted  as  a  partner  into  an  existing 
firm  does  not  thereby  become  liable  to  the  creditors  of  the  firm  for  any- 
thing done  before  ho  oecame  a  partner. 

**(2.^  A  partner  who  retires  from  a  firm  does  not  thereby  cease  to  be 
liable  lor  partnership  debts  or  obligations  incurred  before  his  retirement. 

'*  (3.)  A  retiring  partner  may  be  discharged  from  any  existing  liabilities, 
by  an  agreement  to  that  effect  between  himself  and  the  members  of  the 
firm  as  newly  constituted  and  the  creditors,  and  this  agreement  may  be 
either  express  or  inferred  as  a  fact  from  the  course  of  dealing  between  the 
creditors  and  the  fiim  as  newly  constituted." 

As  to  what  amounts  to  evidence  of  such  an  agreement,  see  Evans  v. 
Drummondj  4  Esp.  89;  Beed  v.  Whit^,  5  Ih.  122 ;  Hart  v.  AUxander^  2 
M.  &  W.  484  ;  Bolfa  v.  Flower,  L.  E.  1  P.  0.  27 ;  Bilborough  v.  Holmes, 
5  Ch.  D.  255 ;  46  L.  J.  Ch.  446 ;  Scurfy,  Jardine,  7  App.  Cas.  at  p.  351. 

By  s.  18,  '*  A  continuing  guaranty  or  cautionary  obligation  given  either 
to  a  firm  or  to  a  third  person  in  respect  of  the  transactions  of  a  firm  is,  in 
the  absence  of  agreement  to  the  contrary,  revoked  as  to  future  transactionB 
by  any  change  in  the  constitution  of  the  firm  to  which,  or  of  the  firm  in 
respect  of  the  transactions  of  which,  the  guaranty  or  obligation  was  given." 

This  is  in  substitution  for  s.  4  of  the  Mercantile  Law  Amendment  Act, 
1856  (19  &  20  Vict.  c.  97),  which  is  repealed  by  s.  48  of  this  Act. 

Where  a  contract  is  made  with  one  paiiiner  in  his  own  name  only,  with- 
out mention  of  his  firm,  on  account  of  the  partnership  business,  tne  other 
partners  may  join  with  him  in  suing  on  it  {Skinner  v.  Stocks,  4  B.  &  Aid. 
437 ;  Garrett  v.  Handley,  4  B.  &  C.  664  ;  Cothay  v.  Fennell,  10  B.  &  C.  671 ; 
Bohaon  v.  Drummond,  2  B.  &Ad.  303;  Alexander  v.  Barker,  2C.  &  J.  133), 
or  he  may  sue  on  it  alone,  upon  the  same  principle  that  where  an  agent 
cdntracts  for  an  undisclosed  principal  either  the  former  or  the  latter  may 
sue  upon  it  {Sims  v.  Bond,  5  B.  &  Ad.  389,  393^.  The  right  of  the  un- 
disclosed partner  to  the  benefit  of  the  contract  is,  like  that  of  the  undis- 
closed principal,  subject  to  the  equities  and  defences  which  the  defendant 
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may  haye  againgt  the  partner  who  actually  contracted.  {Bohson  y. 
Drummond,  2  B.  &  Ad.  308 ;  George  y.  Clageit,  7  T.  E.  359.) 

Where  a  contract  is  made  hy  one  partner  in  his  own  name,  on  account 
of  the. partnership,  business,  and  the  other  partners  are  not  disclosed,  he 
may  be  sued  alone  upon  it,  or  the  other  partners  may  be  sued  with  him 
as  co-defendants  at  tne  option  of  the  person  with  whom  the  contract  is 
made..  {Beckham  y,  Drake,  9  M.  &  W.  79;  11  M.  &  W.  315;  Kendall  y. 
Samilt<m^  4  App.  Cas.  504,  514 ;  48  L.  J.  C.  P.  705.)  But  when  he  has 
sued  and  obtamed  judgment  against  the  partner  who  made  the  contract, 
lie  cannot  afterwards  sue  the  non-disclosed  partners.  {Kendall  y.  Hamilton, 
tupra;  Scarf  y.  Jardine,  7  App.  Cas.  345;  51  L.  J.  Q.  B.  612;  Fell  y. 
Parkin,  52  L.  J.  Q.  B.  99 ;  and  see  '^Judgment  Eecovered,^*  post,  p.  751.) 

Preyionsly  to  the  Judicature  Acts  one  partner  could  not  sue  another  at 
law  upon  any  matter  inyolying  the  pai^ership  accounts.  (Lindley  on 
Partnership,  6th  ed.,  p.  459.)  But  partners  could  sue  each  other  at 
common  law  in  respect  of  matters  independent  of  the  partnership,  or  on 
express  coyenants  or  agreements.  (lb,-;  and  see  Brown  y.  TapacoU,  6 
M.  &  W.  119 ;  Blech  y.  BaUeras,  29  L.  J.  Q.  B.  261.)  So,  if  one  partner 
advanced  for  the  other  a  sivn  of  money  a^th^  other's  share  of  the  partner- 
ship capital,  he  could  recover  it  by  a  common  law  action.  {Venning  y. 
Leckie,  13  East,  7 ;  French  y.  Styring,  2  0.  B.  N.  S.  357 ;  26  L.  J.  0.  P. 
181.)  So  also  one  partner  could  sue  another  for  his  share  of  the  produce 
of  the  partnership  transaction,  after  a  final  account  stated  and  a  balance 
acknowledged  to  be  due.  {Foster  y.  Allariaon,  2  T.  B.  479 ;  Jackson  y. 
Siopherd,  4  Tyr.  330;  Bovill  y.  Hammond,  6  B.  &  0.  149 ;  Coffee  y.  Brian, 
3  Bing.  54 ;  Wray  y.  Milestone,  5  M.  &  W.  21 ;  Henley  y.  Soper,  8  B.  &  C. 
16,20.) 

In  cases  such  as  those  aboye  mentioned,  where  the  taking  of  a  partner- 
ship account  is  not  inyolyed,  partners  may  accordingly  now  sue  each  other 
in  the  Queen's  Bench  Division ;  but  actions  in  which  the  taking  of  part- 
nership accounts  is  inyolyed  are,  by  s.  34  of  the  Judicature  Act,  1873, 
assigned  to  the  Chancery  Division,  and,  therefore,  if  brought  in  the 
Queen's  Bench  Division,  are  subject  to  the  power  of  transfer  under 
O.  XLIX.    (See  ''Account,''  ante,  p.  84.) 

Formerly,  no  action  could  be  brought  at  common  law  upon  a  contract 
made  by  one  or  more  of  the  members  of  a  partnership  firm  with  the  firm, 
or  by  the  firm  with  one  or  more  of  its  members  {Mainwaring  y.  Newman, 
2  B.  &  P.  120 ;  De  Tastet  y,  Shaw,  1  B.  &  Aid.  664,  669 ;  Bichardson  y. 
Sank  of  England,  4  My.  &  Cr.  165,  171) ;  and,  where  two  firms  had  a 
member  who  was  common  to  both,  a  contract  made  between  the  two  firms 
ooold  not  be  sued  on  by  the  partners  of  either  firm  in  an  action  at  law 
^Bosanquet  v.  Wray,  6  Taunt.  597 ;  Mainwaring  v.  Newman,  supra).  But 
in  the  former  Courts  of  Equity  effect  could  usually  be  given  to  such  con- 
tracts {Ptercy  y.  Fynney,  L.  E.  12  Eq.  69;  Taylor  v.  M.  By,  Co,,  8 
H.  li.  C.  751),  and  it  would  seem  that  such  actions  may  now  in  some  cases 
be  maintained  even  in  the  Queen's  Bench  Division  (see  Lindley  on  Part- 
nership, 6th  ed.,  p.  275). 

The  executors  of  a  deceased  partner  carrying  on  the  business  for  the 
benefit  of  the  estate  are  liable  as  partners  for  debts  incurred  by  them  in 
carrying  on  the  business,  and  are  partners  in  such  business.  ( Wightman 
T.  Townroe,  1  M.  &  S.  412.) 
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Patents  (a) . 


Pawnbrokb&s  (6). 


(a)  An  action  will  lie  to  recover  money  agreed  to  be  paid  by  the  defen- 
dant for  an  assignment  of,  or  a  licence  to  use,  a  patent,  where  the  con- 
sideration has  been  executed,  and  the  defendant  has  had  the  benefit  of 
the  assignment  or  licence,  although  the  assignment  or  licence  under  which 
the  defendant  has  used  the  invention  was  not  under  seal.  {Chomter  v. 
Dewhurat,  12  M.  &  W.  823;  13  L.  J.  Ex.  198;  Chanter  v.  Johnaon,  14 
M.  &  W.  408 ;  14  L.  J.  Ex.  289 ;  Lawes  v.  Purser,  6  E.  &  B.  930 ;  26 
L.  J.  Q.  B.  25.) 

On  an  assi^ment  of  a  patent,  or  on  the  grant  of  a  licence  to  uso 
a  patent,  there  is  no  implied  warranty  that  the  patent  is  valid.  (TIaU 
V.  Conder,  2  0.  B.  N.  S.  22;  26  L.  J.  C.  P.  138,  288;  SmUh  v.  Scott, 
6  C.  B.  N.  S.  771 ;  28  L.  J.  0.  P.  325 ;  Clark  v.  Adie,  3  Oh.  D.  134  ; 
2  App.  Gas.  423;  Wilson  v.  Unim  Oil  MUls,  9  Patent  Cases,  57,  63.) 
But  the  assignor  can  take  no  advantage  of  the  invalidity  of  the  patcoit  a^ 
against  the  assignee.  ( Waltmi  v.  Lavater,  8  0.  B.  N.  S.  162,  186 ;  29 
L.  J.  0.  P.  275.)  Nor  can  the  assignee,  in  general,  dispute  the  validity 
of  the  patent  as  against  the  assignor.  (Hills  v.  Laming,  9  Ex.  256; 
Smith  V.  Neale,  2  0.  B.  N.  S.  67 ;  26  L.  J.  0.  P.  143 ;  Lawes  v.  Purser, 
6  E.  &  B.  930 ;  26  L.  J.  Q.  B.  25 ;  Crossley  v.  Dixon,  10  H,  L.  0.  293 ; 
32  L.  J.  Oh.  617.)  So  a  licensee  is  estopped,  during  the  continuance  of 
the  licence,  from  denying  the  validity  of  the  patent.  {lb.;  and  see 
AxTnan  v.  Lund,  L.  R.  18  Eq.  330.) 

On  the  sale  of  a  specified  article  under  its  patent  or  trade  name  there 
is  no  warranty  that  it  shall  answer  the  purpose  for  which  it  is  ordered. 
(Sale  of  Gk>od8  Act,  1893,  s.  14  (1),  cited  **  Warranty,*'  post,  p.  357 ; 
Chanter  v.  Hopkins,  4  M.  &  W.  399.) 

Although  a  mere  licence  not  coupled  with  a  grant  is  in  ^^eral 
revocable,  an  exclusive  licence  was  held  not  to  be  revocable,  imere  a 
lump  sum  had  been  paid  down  for  it,  and  the  deed  showed  an  intention 
that  it  should  not  be  revocable.  (Guyot  v.  Thomson,  (1894)  3  Oh.  388  ; 
64  L.  J.  Oh.  32.) 

(6)  Under  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93),  a  pawn- 
broker may  maintain  an  action  for'  the  balance  of  the  loan  after  sale  of 
the  pledge  for  an  amount  less  than  the  debt.  {Jones  v.  Marshall,  24  Q. 
B.  I).  269;  59  L.  J.  Q.  B.  123.)  That  Act  does  not  interfere  with  the 
legal  righte  of  an  owner  of  property  which  is  pledged  improperly  and 
against  his  will.  {The  Singer  Co.  v.  Clark,  5  Ex.  D.  37 ;  49 X.  J.  Ex. 
226.) 


Penal  statutes,  311 


Penal  Statutes  (a). 


Commencetnent  and  Conclusion  of  a  Statement  of  Claim  by  an 
Informer  in  a  Qui  Tarn  Action  (a). 

1.  The  plaintifi  sues  in  this  action  as  well  for  the  Queen 

for  the  poor  of  the  parish  of ,  in  the  county  of  — 

for  himself. 


>_ 


L^r, 


aa 


{a)  A  claim  for  a  penalty  imposed  by  statute,  although  it  is  in  the 
nature  of  a  debt  {Cuming  t.  8%hly,  4  Burr.  2489),  cannot  be  specially 
indorsed  on  the  writ  of  summons  (0.  III.  r.  6 ;  **  Special  IndoraemenU, 
ante,  p.  77), 

The  statement  of  claim  in  an  action  for  such  penalty  must  show  how 
the  defendant  became  liable  to  the  penalty ;  but,  if  it  states  the  facts 
bringing  the  case  within  the  statute,  there  seems  (notwithstanding  the 
former  decision  in  Fife  v.  Bousfieldy  6  Q.  B.  100)  to  be  no  longer  any 
need  to  insert  an  express  averment  that  the  defendant's  acts  were  against 
the  form  of  the  statute  or  contrary  to  the  statute,  though  it  is  usually 
convenient  to  add  some  such  averment. 

The  venue  in  an  action  by  a  common  informer  for  a  statutory  penalty 
was  formerly  local ;  but  see  as  to  the  abolition  of  local  venues,  **  Venues 
anUy  p.  67. 

In  actions  for  a  penalty  imposed  by  statute,  where  the  action  is  given 
to  the  party  grieved,  the  statement  of  claim  must  state  as  a  fact  or  show 
that  the  plaintiff  is  a  party  grieved.  {Hollis  v.  Marshall,  2  H.  &  N.  755 ; 
27  L,  J.  Ex.  235.)  The  absence  of  the  Attomey-Greneral*s  consent,  where 
such  consent  is  necessary,  is  pleadable  as  a  defence  (see  76.,  and  Lea  v. 
F'acey,  19  Q.  B.  D.  362 ;  66  L.  J.  Q.  B.  532) ;  and  would  also  be  a  ground 
for  stt^ing  proceedings  {HoUis  v.  Marshall ,  supra  ;  Rochfort  v.  Atherley, 
1  Ex,  I).  611 ;  Fletcher  v.  Hudson,  o  Ex.  D.  287 ;  49  L.  J.  Ex.  793\ 

It  is  not  in  general  necessary  for  the  plaintLS  in  a  qui  tarn  action  to 
aver  an  authority  to  sue  from  the  Crown  or  from  the  party  entitled  to  the 
penalties.  {Cole  v.  CouUon,  2  E.  &  E.  695 ;  29  L.  J.  M.  C.  125, 127.)  In 
qui  iam  actions  the  indorsement  of  claim  on  the  writ  must  show  the 
capadty  in  which  the  plaintiff  sues  (see  O.  III.  r.  4,  and  Appendix  A, 
"Part  Tu..  Sect.  VIL) ;  and  if  the  defendant  wishes  to  deny  it,  ne  must  do 
so  specifically  (O.  XXL  r.  6,  cited  "  Defences  in  General,*^  post,  p.  550). 

As  to  when  aperson  is  entitled  to  sue  for  a  penalty  as  ''  a  party 
aggrieved,"  see  ^Uis  v.  Marshall,  and  cases  cited  sttpra,  and  Bohinson  v. 
Currey,  7  Q.  B.  D.  465 ;  50  L.  J.  a  B.  661. 

A  corporation  cannot  sue  for  penalties  as  a  common  informer,  unless 
expressly  empowered  by  statute  to  do  so,  {Guardians  of  St  Leonards  v. 
Franklin,  3  C.  P.  D.  377 ;  47  L.  J.  C.  P.  727.) 

No  action  will  lie  against  an  executor  for  penalties  incurred  by  his 
testator,  under  a  penal  statute,  for  what  amounts  to  a  personal  tort. 
{&ory  V.  Sheard,  (1892)  2  Q.  B.  616.) 

In  penal  actions  no  damages  are  recov^^ble  for  the  detention  of  the 
debt,  oecause  no  debt  is  absolutely  due  until  judgment.  {Frederick  v. 
Lookup,  4  Burr.  2018;  Cuming  v.  Siblif,  4  Ih.  2489.1 

As  to  when  distinct  penalties  are  mcurred  by  tne  repetition  or  con- 
^nAiiflft  of  prohibited  acts,  see  Cr^pps  y.  Durden,  2  Gowp.  640 ;  Milnes  y* 
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2,  3,  &c.  Instate  the  facts  which  constitute  the  cause  of  action  for 
recovery  of  the  penalty.'] 


Bale,  L.  E.  10  0.  P.  691 ;  44  L.  J.  0.  P.  336 ;  Apothecaries'  Co.  v.  Jones, 
(1893)  1  a  B.  89. 

As  to  the  Hmitation  of  penal  actions,  see  "  Limitation,  Statutes  of,*' 
po^jV'  768. 

Wnere  a  statute  imposes  a  penalty  for  doing  or  omitting  to  do  certain 
acts,  it  does  not  necessarily  follow,  eyen  where  the  penalty  is  not  ^ven  to 
the  party  ^eyed,  that  an  action  will  lie  for  special  damage  sastamed  by 
the  plaintiff  from  the  doing  of  Uie  acts.  Wnether  in  such  a  case  the 
doing  or  omitting  of  those  acts  does  or  does  not  giye  a  right  of  action  for 
damages  to  a  party  suffering  dama^  from  the  breach,  must  depend  upon 
the  object  and  language  of  me  particular  statute.  {Atkinson  y.  Newcastle 
Waterworka  Co.,  2  Ex.  D.  441 ;  46  L.  J.  Ex,  775 ;  VaUanoe  y.  Falke,  13 
Q.  B.  D.  109 ;  Cowley  y.  Newmarket  Local  Board,  (1892)  A.  0.  345,  352 ; 
Saunders  y.  Holhom  District  Board,  (1896)  1  Q.  B.  64 ;  64  L.  J.  Q.  B.  101 ; 
Clegg  y.  Earhy  Gas  Co.,  (1896)  1  Q.  B.  522.) 

Where  a  statute  creates  a  new  right  and  contains  special  proyisions  for 
the  mode  of  enforcing  it,  the  particular  remedy  prescribed  b^  the  statute 
is  ^neraUy,  though  not  necessarily,  exclusiye,  the  question  in  each  case 
bemg  one  of  the  construction  of  the  particular  statute.  {London  and 
Brighton  By.  Co.  y.  Watson,  3  0.  P.  D.  429 ;  4  C.  P.  D.  118 ;  47  L.  J.  0.  P. 
634 ;  48  L.  J.  0.  P.  361 ;  Westmoreland  Slaie  Co.  y.  FeOden,  (1891)  8 
Oh.  16,  27 ;  Institute  of  Patent  Agents  y.  Lodcwood,  (1894)  A.  C.  347, 
367.) 

where  a  penalty  is  imposed  by  statute,  and  nothing  is  said  as  to  who 
may  recoyer  it,  and  it  is  not  created  for  the  benefit  of  a  party  grieyed,  and 
the  offence  is  not  against  an  indiyidual,  such  penal^  belongs  to  the 
Crown,  and  the  Grown  alone  can  maintain  an  action  for  it.  {Bradlaugh 
y.  Clarke,  8  App.  Cas.  364;  62  L.  J.  Q.  B.  606.) 

It  may  be  useful  for  purposes  of  reference  to  mention  the  following 
instances  of  declarations  under  the  old  practice  in  actions  for  penalties : — 
Declaration  for  a  penalty  under  the  Commissioners'  Clauses  Act,  1847 
(10  &  11  Yict.  c.  16),  for  acting  as  a  commissioner  after  haying  beoome 
disqualified  :—NichoUon  y.  Field,  7  H.  &  N.  810 ;  31  L.  J.  Ex.  233.  For 
actmg  as  commissioner  after  being  concerned  in  a  contract  with  the  com- 
missioners ;  Dyer  y.  Best,  L.  B.  1  Ex.  162 ;  36  L.  J.  Ex.  106.  Against 
an  officer  of  a  county  court  for  acting  as  attorney  for  a  party  in  a  pro- 
ceeding in  the  court  imder  9  &  10  Vict.  c.  96,  s.  30 ;  Ackroyd  y.  OiU,  6  £. 
&  B.  808 ;  Warden  y.  Stone,  7  lb.  603.  Against  a  magistrate's  derk  for 
taking  excessiye  fees  xmder  26  Geo.  11.  c.  14,  s.  2 ;  Bowman  y.  Blyth,  7  £2. 
&  B.  26 ;  Lewis  y.  Davis,  L.  B.  10  Ex.  86 ;  44  L.  J.  Ex.  86.  For  penaltiee 
for  the  unauthorised  use  of  the  name  of  a  patent  under  6  &  6  Will.  lY.  c  83, 
s.  7 ;  Myers  y.  BaJcer,  3  H.  &  N.  802 ;  28  L.  J.  Ex.  90.  For  penalties 
for  infnnging  the  copyright  in  a  dramatic  performance  under  3  &  4 
Will.  IV.  c.  15;  FUzbdll  y.  Brooke,  6  Q.  B,  873 ;  Shepherd  y.  Conquest,  17 
C.  B.  427 ;  Chatterton  y.  Cave,  L.  E.  10  C.  P.  672 ;  2  C.  P.  D.  42 ;  3  App. 
Cas.  483. 

For  forms  of  statements  of  claim  in  actions  for  penalties  under  the 
E.  S.  C.  1875,  see  St.  Leonards',  Shoreditch  y.  Franklin,  3  C.  P.  D.  377  ; 
47  L.  J.  C.  P.  727 ;  Robinson  y.  Carrey,  6  Q.  B.  D.  21 ;  60  L.  J.  a  B.  9 ; 
Clarke  v.  Bradlaugh,  7  Q.  B.  D.  38 ;  44  L.  T.  667. 


Penatty — JRentcharge.  813 

The  plaintifi,  as  well  for  the  Queen  [oi%  for  the  poor  of  the 

aboTe-mentioned  parish]   as  for  himself^  claims  £ [the 

anumnt  of  tJie  penalty  sued  for]. 


Penalty  :  see  "  Penal  Statutes^^^  supra^  and  "  Liquidated 

Damages,'^  antis,  p.  278. 


Principal  and  Agent  :  see  "  Agent  j*  ante^  p.  87. 


Principal  and  Surety  :  see  "  Gfuaranteesy*^  ante,  p.  212. 


Promissory  Notes  :  see  '^  Bilb  of  Exchangej  ifc,^^  ante^  p.  155. 


Bentcharqb  (a). 


(a)  As  to  actions  for  reooyery  of  arrears  of  rentcharges,  see  BocAili  y. 
^miOi,  14  a  B.  D.  318 ;  54  L.  J.  Q.  B.  119 ;  In  re  Blackbum  Building 
Society,  42  Ch.  D.  343 ;  Searle  y.  Cooke,  43  Gk.  D.  519 ;  59  L.  J.  Gh.  259. 

As  to  tithe  rentcharge,  see  the  Tithe  Act,  1891  (54  &  55  Vict.  c.  8),  and 
the  preyious  Tithe  Acto  therein  mentioned. 

A  tenant  for  years  is  not,  except  under  special  drcnmstances,  liable  in 
an  action  of  deot  for  non-payment  of  a  rentcharge  issuing  out  of  the 
hmd  of  which  he  is  in  occupation.  {In  re  Eerbage  RenUy  Oreenwich, 
(1896)  2  Gh.  811.) 
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Sale  of  Goods  (a). 

Statement  of  Claim  for  the  Price  of  Chads  Sold  and  Delipered{b), 

{R.  S.  C.  1883,  App.  0.  Sect.  IF.  No.  1.) 

The  plaintifi's  daim  is  for  the  price  of  goods  sold  and 
delivered. 

(a)  The  law  relating  to  the  sale  of  goods  has  been  codified  by  the  Sale 
of  Groods  Act,  1893  (66  &  57  Yict.  c.  71),  and  has  been  in  some  respects 
slightly  modified  thereby.  This  Act,  which  came  into  operation  on  the 
Ist  of  January,  1894,  has  repealed  s.  16  (s.  17,  Buff.)  of  the  Statute  of 
Frauds  and  s.  7  of  Lord  Tenterden's  Act  (9  Geo.  lY.  c.  14),  and  has  in 
substance  re-enacted  their  provisions  by  s.  4,  cited  **  Fratids,  SkUuU  o/," 
post,  p.  710.  It  has,  by  s.  12,  made  some  changes  in  the  law  with 
respect  to  warranties  of  title,  &c. ,  on  the  part  of  the  yendor  of  goods.  (See 
'*  Warranty"  post,  p.  363.) 

By  s.  62,  which  contains  definitions  of  terms  used  in  the  Act,  '*  unless 
the  context  or  subject-matter  otherwise  requires,"  the  term  "goods" 
includes  "all  chattels  personal  other  than  things  in  action  and  money, 
and  also  includes  emblements,  industrial  growing  crops,  and  things 
attached  to  or  forming  part  of  the  land  which  are  agreed  to  be  severed 
before  sale  or  under  the  contract  of  sale." 

Where  the  Act  has  made  direct  and  express  provisions  upon  any  point, 
it  of  course  Bupei*sedes  any  previously  decided  cases  on  the  subject,  and, 
accordingly,  it  is  now  unnecessary  to  cite  man^  of  the  cases  mentioned  in 
former  editions  of  this  work.  Previous  decisions,  however,  are  still  of 
importance  as  regards  any  matters  not  provided  for  by  the  Act,  and  also 
as  regards  questions  relating  to  the  construction  of  the  Act  itself,  or  of 
particular  contracts  in  dispute. 

In  sales  of  goods,  unless  otherwise  agreed,  the  deUvery  of  the  goods 
and  the  payment  of  the  price  ai'e  concurrent  acts,  and  each  party  should 
in  such  case  at  the  proper  time  be  ready  and  willing  to  perform  the  act  to 
be  done  on  his  part  (see  s,  28,  cited  **  Sale  of  Oooda"  poat^  p.  814),  except 
in  cases  where  there  has  been  a  waiver  of  it  by  the  other  party,  or  a 
refusal,  or  conduct  amounting  to  a  refusal,  to  perform  the  concurrent  act 
to  be  done  by  him  (see  **  Sale  of  Goods"  post,  pp.  317 — 319;  ^*Con^ 
ditions  Precedent"  p.  189). 

It  is  unnecessary  to  insert  in  the  statement  of  claim  an  express  aver- 
ment of  the  fulfilment  of  the  condition  of  readiness  and  willingness 
(0.  XIX.  r.  14) ;  but  if  the  plaintiff  relies  upon  an  express  or  implied 
waiver  of  it,  he  should  insert  an  averment  of  such  waiver.  (See  **  Con- 
ditions  Precedent"  ante,  p.  188.) 

As  to  the  unpaid  seller^s  right  of  lien  or  of  stoppage  in  transitu,  see 
SB.  38 — 47;  **  Conversion,"  post,  p.  868;  and  as  to  nis  right  in  certain 
cases  to  re-sell  the  goods,  see  ss.  39,  48. 

(6)  No  action  will  lie  for  the  price  of  goods  sold,  unless  the  price  is 
actually  due  and  payable  at  the  time  of  action  brought.  Thus,  where 
goods  are  sold  upon  credit  no  action  will  lie  for  the  price  until  the  period 
of  credit  has  expired.  (See  *  ■  Sale  of  Goods,"  post,  p.  811.)  So  where 
goods  are  sold  upon  a  contract  to  ijay  for  them  by  a  bill,  and  no  bill  ia 
given,  the  only  cause  of  action  until  the  proposed  period  of  the  bill  has 
elapsed  is  for  the  failure  to  give  the  bill,  (see  lb!)  When  the  price  is 
actually  due  and  payable,  the  claim  for  it  may  be  specially  indorsed  on 


SakofQoock.  815 

Farticalars: — 

1881,  31st  Deoember—  £    s.    d. 
Balance  of  aooomit  for  batcher's  meat  to 

this  date    •        .        .        .        •        .      36  10    6 

1882,  Irt  January  to  ^st  Maroh— 

Batcher's  meat      .        .        .        .        .      74    5    0 


109  16    0 
1882,  Ist  Fehraary.— Paid    .        .        .        •      46    0    0 

Balance  due  .        .    £64  16    0 
Place  of  trial,  London. 

(Signed) 

Delivered 

the  writ  of  summons,  (0.  m.  r.  6;  *^ SpecicU  Indaraements"  ante, 
p.  77.) 

As  to  actions  for  damages  for  non-acceptanee  or  non-deHyery  of  goods 
agreed  to  be  sold,  see  notes  (c)  and  (e),  infra. 

The  first  of  the  above  forms  is  applicable  where,  upon  a  sale  of  goods, 
the  property  has  passed  and  the  ^eds  have  been  ddivered  to  the  pnr- 
ehaser.  Thlie  second  form  is  apphcable  where,  upon  a  sale  of  goods,  the 
property  has  passed  to  the  purchaser,  and  the  contract  has  beein  com- 
pleted UL  all  respects  except  delivery,  and  the  deliyery  was  not  a  part  of 
the  consideration  for  the  price,  or  a  condition  precedent  to  its  payment. 

By  the  Sale  of  Goods  Act,  1693,  s.  34,  "  (1)  Where  goods  are  delivered 
to  the  buyer,  which  he  has  not  previously  examined,  he  is  not  deemed  to 
have  accepted  them  imless  and  until  he  has  had  a  reasonable  opportonity 
of  examining  them  for  the  purpose  of  ascertaining  whether  they  are  in 
oonformiln^  with  the  contract;  (2)  Unless  otherwise  agreed,  when  the 
nller  tenders  delivery  of  goods  to  the  buyer,  he  is  bound,  on  request,  to 
afford  the  buyer  a  reasonaole  opportunit;^  of  examining  the  goods,  for  the 
purpose  of  ascetrUdning  whether  they  are  in  conformity  with  me  contract." 

By  8.  3d,  **The  buyer  is  deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted  them,  or  when  the  goods  have 
been  delivered  to  him,  and  he  does  any  act  in  relation  to  them  which  is 
inconsistent  with  the  ownership  of  the  seller,  or  when  after  the  lapse  of  a 
reasonable  time,  he  retains  the  goods  without  intimating  to  tiie  seUer  that 
he  has  rejected  them.'' 

The  acceptance  dealt  with  in  the  above  sections  is  an  acceptance  of  the 
goods  as  a  pei'formance  of  the  contract,  and  not  the  acceptance  recog- 
nizing the  existence  of  a  contract  required  to  satisfy  the  provisions  of 
s.  4,  and  to  dispense  with  a  written  note  or  memorandum  of  the  contract 
under  that  section.  (AbboU  v.  Woleelyy  (1895)  2  Q.  B.  97;  64  L.  J. 
a  B.  383.) 

By  s.  36,  ''  Unless  otherwise  agreed,  where  goods  are  delivered  to  the 
buyer,  and  he  refuses  to  accept  them,  having  the  right  so  to  do,  he  is  hot 
bound  to  retoxn  them  to  the  seller,  but  it  is  sufficient  if  he  intimates  to 
the  seller  that  he  refuses  to  accept  them." 

Bv  8.  49  (1),  "Where,  under  a  contract  of  sale,  the  property  in  the 
gpods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or 


316  Statements  of  Ctaim  in  Acttom  on  Contracts. 


refuses  to  pay  for  the  goods  acGordins;  to  the  terms  of  the  contract,  the 
seller  may  maintain  an  action  against  him  for  the  price  of  the  goods." 

By  8.  62,  *'S^b"  indudes  *'a  bargain  and  sale  as  well  as  a  sale  and 
delivery."         ...... 

By  s.  16,  ''  Where  there  is  a  contract  for.  the  sale  of  unascertained  ^oods 
no  piroperty  in  the  goods  is  transferred  to  the  buyer  unless  and  until  the 
goods  are  ascertained.^' 

By  s.  17,  '^(1)  Where  there  is  a  contract  for  the  sale  of  specific  or 
ascedained  goods  ike  property  in  them  is  transferred  to  the  buyer  at  such 
time  as  the  parties  to  ihe  oontractintend  it  to  be  transferred. 

'*  (2)  For  the  purpose  of  ascertaining  the  intention  of  the  parties  regard 
shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and 
the  circumstandes  of  the  case." 

By  s.  18,  *'  Unless  a  different  intention  appears,  the  following  are  rules 
for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer. 
Bule  1. — ^Where  there  is  an  unconditional  contract  for  the  sale  of 
specific  goods,  in  a  deliverable  state,  the  proi>ertyin  the  goods  passes 
to  the  buyer  when  the  contract  is  made,  and  it  is  immaterial  whether 
the  time  of  payment  or  the  time  of  delivery,  or  both,  be  postponed.- 
Bule  2. — ^Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the 
seller  is  bound  to  do  something  to  the  goods,  for  the  purpose  of 
putting  them  into  a  deUverable  state,  the  properhr  does  not  pass 
until  such  thing  be  done,  and  the  buyer  has  notice  thereol 
Bule  3. — ^Where  mere  is  a  contract  for  the  sale  of  specific  goods  in  a 
deliverable  state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or 
do  some  other  act  or  thing  with  reference  to  the  goods  for  the  puipoee 
of  ascertaining  the  price,  the  property  does  not  pass  until  such  act 
or  thing  be  done,  and  the  buyer  has  notice  thereof. 
Bule  4. — -When  goods  are  delivered  to  the  buyer  on  approval  or  "  on 
sale  or  return    or  other  similar  terms,  the  property  therein  passes  to 
tiie  buvOT : — 
(a.)  when  he  signifies  his  approval  or  acceptance  to  the  seller  or 

does  any  other  act  adoptmg  the  transaction : 
(b.)  If  he  does  not  signify  nis  approval  or  acceptance  to  the  seller 
but  retains  the  goods  without  giving  notice  of  rejection,  then, 
if  a  time  has  been  fixed  for  the  return  of  the  goods,  on  the 
expiration  of  such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.    What  is  a  reasonable  tinie  is 
a  question  of  fact. 
Fledging  the  goods  is  an  ''  act  adopting  the  transaction."    {Kirk* 
hem  V.  AUenhorough,  (1897)  1  Q.  B.  201 ;  66  L.  J.  Q.  B.  149.) 
Bule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 
future  goods  by  description,  and  goods  of  that  description  and  in  a 
deliverable  state  are  unconditiomdlv  appropriated  to  the  contract, 
either  by  the  seller  with  the  assent  ol  the  ouyer,  or  by  the  buyer  with 
the  assent  of  the  seller,  the  property  in  the  goods  thereupon  passes  to 
the  buyer.    Such  assent  may  be  express  or  implied,  and  may  be 
ffiven  either  before  or  after  the  appropriation  is  made : 
(2.)  Where^  in  pursuance  of  the  contract,  the  seller  delivers  the  goods 
to  the  buyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether 
named  by  the  buyer  or  not)  for  the  purpose  of  transmission  to  the 
buyer,  and  does  not  reserve  the  riffht  of  disposal,  he  is  deemed  to 
have  unconditionally  appropriated  the  goods  to  the  contract." 
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For  the  Price  of  Goods  Bargained  and  Soldy  but  not  Delivered  (J). 

The  plaintifE's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  price  of  goods  bargained  and  sold. 

Partioolars : — 

1892, 13th  November. 

60  tons  steel  rails  at  £ per  ton,  to  be  paid 

for  within  one  month,  but  not  to  be  removed 
*  from  the  plaintiff's  works  before  payment,  .  £ . 


For  Damages  for  not  accepting  Goods  contracted  to  be  Sold  (c). 

'  1.  The  plaintiff  has  suffered  damage  by  the  defendant's  breach 
of  a  contract  [if  in  writing ^  insert  dated,  &c.,  or,  by  letters  dated. 

By  8.  49,  *'  ^2)  Where,  under  a  contract  of  sale,  the  piice  is  payable  on 
a  day  certain  irrespective  of  delivery,  and  the  buyer  wrongfully  neglects 
or  refuses  to  pay  such  price,  the  seller  may  maintain  an  action  for  tiie 
price,  although  tne  property  in  the  goods  has  not  passed,  and  the  goods 
nave  not  been  appropriated  to  the  contract." 

In  a  case  of  this  last-mentioned  kind,  where  the  property  has  not 
passed  to  the  purchaser,  the  statement  of  claim  in  an  action  for  the  agreed 
price  should  be  framed  on  the  terms  of  the  contract,  as  neither  of  the 
nrst  two  forms  in  the  text  is  properly  applicable  to  it. 

By  8.  8,  **  (1)  The  price  in  a  contract  of  sale  may  be  fixed  by  the 
contract,  or  may  be  lert  to  be  fixed  in  manner  thereby  agreed,  or  may  be 
determined  by  the  course  of  dealing  between  the  parties ;  (2)  Where  the 
price  is  not  determined  in  accordance  with  the  foregoing  provisions  the 
ouyer  must  pay  a  reasonable  price.  What  is  a  reasonable  pkice  is  a 
question  of  fact  dependent  on  the  circumstances  of  each  particular  case." 

By  8.  9,  I*  (1^  Where  there  is  an  agreement  to  sell  goods  on  the  terms 
that  the  price  is  to  be  fixed  by  the  valuation  of  a  third  party,  and  such 
third  party  cannot  or  does  not  make  such  valuation,  the  agreement  is 
avoided;  provided  that  if  the  goods  or  any  part  thereof  have  been 
delivered  to  and  appropriated  by  the  buyer,  he  must  pay  a  reasonable 
price  therefor :  (2)  Where  such  third  party  is  prevented  from  making  the 
valuation  by  the  fault  of  the  seller  or  buyer,  the  party  not  in  fault  may 
maintain  an  action  for  damages  against  tae  party  m  fault." 

{b)  See  preceding  note. 

(c)  By  8.  37  of  the  Sale  of  Goods  Act,  1893,  "  When  the  seller  is  ready 
and  wiUing  to  deliver  the  goods,  and  reauests  the  buyer  to  take  delivery, 
and  the  buyer  does  not  within  a  reasonaole  time  after  such  request  take 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  occasioned  by 
his  neglect  or  refusal  to  take  delivery,  and  also  for  a  reasonable  charge 
for  the  care  and  custody  of  the  goods.  Provided  that  nothing  in  this 
section  shall  affect  the  rights  of  the  seller  where  the  neglect  or  refusal  of 
the  buyer  to  take  delivery  amounts  to  a  repudiation  of  me  contract."  As 
to  the  effect  of  such  repudiation  before  the  time  for  performing  the  con- 
tract, see  **  Conditions  Preeedenty"  afUe,'p,  188. 
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&o^  as  the  case  may  he']  'between  the  plaintiff  and  the  defendant 

for  the  purchase  and  acceptance  by  the  defendant  of tons 

of ,  to  be  delivered  by  the  plaintiff  to  the  defendant  at 

on  or  before  the of ,  18 — ,  at  [the  price  of]  £ 

per  ton,  payable  [on  delivery,  or,  one  calendar  month  alter 
delivery,  or,  as  the  case  may  be\.         , 

2.  The  defendant  did  not.  accept  [or^  refused  to  accept]  the 
said or  any  part  thereof,  or  pay  the  plaintiff  for  the  same. 

•  Particulars  of  damage : —  * 

Difference  between  the  said  contract  price  and  the 
market  price  [or,  if  there  is  no  market y  the  value] 

of  the  goods  on  the of ,  18 — ,  viz., 

•  £ per  ton  on tons  .        .        .        .  £— ^ — . 

[^Add  special  damage^  if  any  J] 


By  8.  60,  "  (1)  Where  the  buyer  wrongfully  neglects  or  refuses  to 
accept  and  pay  lor  the  goods,  the  seller  may  maintain  an  action  against 
him  for  damages  for  non-acceptance ;  (2)  The  measure  of  damages  is  the 
estimated  loss  directly  and  naturally  resnlting,  in  the  ordinary  oouree  of 
events,  from  the  buyer's  breach  of  contract ;  (3)  Where  there  is  an  avail- 
able market  for  the  goods  in  question  Ihe  measure  of  damages  is 
primd  facte  to  be  ascertained  by  the  difference  between  the  contract  price 
and  the  market  or  current  price  at  the  time  or  times  when  the  goods  ought 
to  have  been  accepted,  or,  if  no  time  was  fixed  for  acceptance,  then  at  the 
time  of  the  refusal  to  accept." 

In  cases  where  there  is  an  available  market  for  the  goods,  and  there  is 
no  evidence  of  any  difference  between  the  contract  price  and  the  market 
price,  the  damages  are,  in  general,  nominal  only.  ( Valpy  v.  Oakley ,  16 
Q.  B.  941 ;  20  L.  J.  Q.  B.  380.)  Where  there  is  no  such  available 
market,  the  damages  must  be  estimated  in  accordance  with  s.  50  (2),  above 
cited ;  and  in  cases  of  this  kind,  it  would  seem  that,  if  the  goods  are  of 
such  a  nature  as  to  be  useless  to  anyone  but  the  purchaser,  the  whole 
price  could  be  recovered.    (See  s.  60  (2).) 

The  purchaser  cannot  anticipate  tne  claim  for  damages  by  giving 
previous  notice  of  his  intention  not  to  accept  the  goods,  {nipley  v. 
M'Clare,  4  Ex.  345;  Xenos  v.  Danube,  &c.  By,  Co,,  11  C.  B.  N.  8.  152  ; 
13  0.  B.  N.  S.  825;  21  L.  J.  C.  P.  84,  284;  Frost  v.  Knight,  L.  B.  7  Ex.  Ill ; 
41  L.  J.  Ex.  78 ;  and  see  Boper  v.  Johnson,  L.  B.  8  C.  P.  167,  below  cited.) 

If,  however,  the  vendor,  after  such  notice  from  the  purchaser,  has  at  his 
request  sold  t^e  goods  in  the  market  before  the  time  for  performance 
of  the  contract,  and  claims  damages  on  tiiat  footing,  the  purchaser  cannot 
object  to  his  doing  so.  {Shaw's  Brow  Iron  Co,  v.  Birch  Qrove  Steel  Co,^ 
6  Times  Bep.  50.) 

As  to  sales  by  instalments,  see  note  {d),  infra. 

By  8.  31  (1),  **  Unless  otherwise  agreed,  the  buyer  of  goods  is  not 
bound  to  accept  delivery  thereof  by  instalments."    (glee  s.  30  (1).) 
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For  Damages^  on  a  Sale  by  Instalments,  for  refusal  to  accept  Goods 
Contracted  for,  and  Repudiation  of  the  Contract  with  regard 
thereto,  and  also  to  recover  the  Price  of  Goods  previously 
delivered  under  the  Contract,  but  not  paid  f<yr  {d), 

1.  The  plaintiff  has  suffered  damage  by  breach  of  oontraot 
for  purchase  and  acceptance  by  the  defendant  from  the  plaintiff 
of  600  bags  of  potatoes,  to  be  by  the  plaintiff  delivered  to  the 

defendant  at  Hull,  in  two  lots  of  300  bags  each,  on  the of 

,  18 — ,  and  on  the of ,  18 — ,  respectively,  at  the 

price  of  4/.  7s.  6d.  per  score  bags,  payable  on  delivery. 

2.  The  plaintiff  accordingly,  on  the of ,  18 — ,  de- 
livered 300  bags  of  potatoes  in  Hull  to  the  defendant,  who  then 
accepted  the  same. 

3.  The  plaintiff  was  ready  and  willing  to  deliver  the  remaining 

300  bags  on  the  said of ,  18—,  according  to  the  said 

eontraot,  but  the  defendant  wrongfully  repudiated  his  said  con- 

(d)  Where  goods  are  to  be  delivered  and  paid  for  by  instalments,  pay- 
ment for  an  instalment  is  not,  in  general,  a  condition  precedent  to  tne 
deliyery  of  subsequent  instalments,  and  the  non-payment  of  such  instal- 
ment is  only  ground  for  damages,  at  any  rate  where  the  contract  has  been 
partially  performed.  (See  Simpson  v.  Cn'ppin,  L.  R.  8  Q.  B.  14 ;  Boper 
V.  Johnson,  L.  E..  8  0. 1^.  167 ;  42  L.  J.  0.  P.  167  ;  Johnassohn  v.  Young, 
4  B.  &  S.  296 ;  32  L.  J.  Q.  B.  385 ;  Freeth  v.  Burr,  L.  R.  9  C.  P.  208 ; 
43  li.  J.  0.  P.  91 ;  Mersey  Steel  Co.  v.  Naylor,  9  App.  Cas.  434  ;  53  L.  J. 
Q.  B.  497.)  If,  however,  the  default  be  made  with  me  manifest  intention 
of  repudiating  the  contract,  or  under  circumstances  showing  an  ab- 
solute incapacity  to  perform  it,  so  that  the  party  in  default  cannot  be 
rogax^ded  as  ready  in  future  to  perform  his  part,  the  seller  is  discharged 
from  future  deliveries.  {Bloomer  v.  Bernstein,  L.  R.  9  0.  P.  688 ;  43  L.  J. 
C.  P.  688 ;  Morgan  v.  Bain,  L.  R.  10  0.  P.  15 ;  44  L.  J.  C.  P.  47 ;  Ex  p. 
Chalmers,  L.  R.  8  Ch.  289 ;  42  L.  J.  Bk.  37  ;  Mersey  SUd  Co.  v.  Naylor, 
sttpra.)  The  insolvency  or  bankruptcy  of  a  buyer,  where  there  is  no 
election  by  the  trustee  to  carry  out  the  contract,  may,  upon  this  principle, 
entitle  an  impaid  seller  to  withhold  future  deliveries.  (Ex  p.  Chalmers, 
supra;  Morgan  v.  Bain,  supra;  Exp.  Stapleton,  10  Ch.  I).  586,  690;  and 
see  In  re  Phoenix  Bessemer  Steel  Co.,  4  Oh.  D.  108;  46  L.  J.  Ch.  115.) 
'The  question  whether,  in  such  cases,  ''  the  breach  of  contract  is  a  re- 
pudiation of  the  whole  contract,  or  whether  it  is  a  severable  breach  giving 
rise  to  a  claim  for  compensation!  but  not  to  a  right  to  treat  the  whole  con- 
tract as  repudiated,"  depends  *'on  the  terms  of  the  contract  and  the 
drcomstances  of  the  case. '    (Sale  of  Gbods  Act,  1893,  s.  31  (2).) 

The  rules  given  in  ss.  50  (3)  and  51  (3)  as  to  the  measure  of  damages 
in  actions  for  non-acceptance  or  for  non-delivery  respectively  are  appli- 
cable to  cases  of  sales  by  instalments.  (See  Brown  v.  Mvller,  L.  R.  7  Ex. 
319 ;  41  L.  J.  Ex.  214 ;  Boper  v.  Johnson,  L.  R.  8  C.  P.  167 ;  42  L.  J. 
C.  P.  66.)  This  is  so,  even  where  the  action  is  brought  for  a  breach  by 
an  absolute  refusal  before  the  time  for  completing  the  performance  of  the 
contract,  provided  that  that  time  has  elapsed  before  the  trial  of  the  action: 
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tract,  and  lefused  to  aooept  or  pay  for  the  same,  vherebj  th« 
pUintifi  lost  the  benefit  of  the  said  cootraot,  and  waa  obliged  to 
Bell  the  said  remaining  300  bags  of  potatoes  at  a  lower  prioe. 

4.  The  defendant  naa  not  paid  the  price  of  the  3U0  bags 
actually  delivered. 
FarticiilaTB  of  damttfe  and  debt : — 
1892,  December  let— 

Loss  on  re-sale,  £ . 

Frioe  of  first  300  bogs,  £65  12s.  6(i. 


I-br  Damages  Jbr  not  delivering  Goods  contracted  to  be  Sold  (e). 

{R.  S.  C.  1883,  App.  C.  Seel.  Y.  No.  1.) 

1,  The  plaintiff  baa  suffered  damage  by  breach  of  contract; 
for  sale  and  delivery  by  the  defendant  to  the  plaintiff  of  lUO 


(e)  BytheSaleofOoodeAct,  1893,0.51,  "(l)Where  the  seller  wrong- 
fully negleota  or  rofusoa  to  deliver  the  goods  to  the  buyer,  the  buyer  may 
maintam  an  action  against  the  seller  for  danuifos  for  non-delivery ; 
(2)  The  measure  of  damages  is  the  estimated  loss  directly  and  naturaUy 
resulting,  in  the  ordinary  course  of  events,  from  the  seller's  breach  of 
contract ;  (3)  where  there  is  an  ayailahle  market  for  the  goods  in  question 
the  measure  of  damages  ia  primd  facit  to  be  ascertained  Dy  the  difference 
betweeen  the  contract  price  and  the  market  or  current  price  of  the  goods 
at  the  time  or  times  when  they  ought  to  have  been  delivered,  or,  if  no  time 
Tas  fixed,  then  at  the  time  of  the  refusal  to  deliver." 

The  same  rules  oa  to  the  measure  of  damages  apply  when  the  action  is 
brought  upon  a  complete  breach  before  the  times  tor  delivery  are  all 
elapsed,  OS,  for  instance,  upon  an  absolute  repudiation  of  and  refusal  to 
perform  the  contract.  {Jtwtr  v.  Johtii<m,  L.  K.  8  C.  P.  167  ;  42  L.  J.  C.  P. 
65  :  and  see  Froef  v.  Knight,  L.  B.  7  Ex.  Ill ;  41  L.  J.  Ex.  78.) 

As  to  what  amounts  to  a  sufficient  deliveir  by  the  vendor,  see  ss.  29^34. 

A  request  not  to  deliver,  or  to  postpone  delivery,  operates  as  an  excuse 
for  non-delivery,  and  extends  the  time  for  delivery.  {Fkvini  v.  Douniing, 
1  C.  P.  D.  220 ;  45  L.  J.  C.  P.  685.)  If  the  seller  forbears  delivery  at  the 
agreed  time,  or  sends  by  a  new  route  at  the  buyer's  request,  it  is  said  that 
this  is  not  to  be  regordbd  as  a  new  contract,  and  that  the  arntngetDent 
has  only  referenoe  to  the  mode  of  performance  of  the  original  contract. 
(Plevina  v.  Doumitig,  svpra ;  Cuff  v.  Penn,  I  M,  &  8.  21 ;  TytTi  v.  Roaedale 
Iron  Co.,  L.  E.  10  Ex.  193;  44  L.  J.  Ex.  130;  OgU  v.  Earl  Vane,  L.  E. 
3  Q.  B.  272 ;  37  L.  J.  Q.  B.  77  ;  Ltather  Cloth  Co.  v.  Hirrommut,  L.  E. 
10  Q.  B.  140 ;  44  L.  J.  Q,  B.  54.)  This  distinction  between  a  now  con- 
tract and  a  mere  agreement  that  a  new  mode  of  performing  a  contract 
shall  be  taken  as  a  satisfaction  for  or  in  lieu  of  the  agreed  mode,  is  of 
importance  with  regard  ia  the  Statute  of  Frauds,  the  assent  to  such  sub- 
stituted performance  not  requiring  writing.  (See  Lmihrr  Cloth  Co.  t. 
Hieronimut,  tupra,  and  cases  cited  lupra.) 

The  seller  cannot,  without  the  buyWa  consent,  'I'mi""*'  the  claim  tor 
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tons  of  Scotch  pig  iron  at  £5  per  ton,  to  be  delivered  on  roil  at 
Middlesbrough  on  the  15th  of  March,  1882. 

daznages,  by  giviiig  previous  notice  of  intention  not  to  deliver.  {Leigh  v. 
FcUersofiy  8  Taunt.  640 ;  and  see  Hoper  v.  Johnaony  supra ;  Shawns  Brow 
Iron  Co,  V.  Birch  Grove  Steel  Co.,  supra,)  Where  there  is  no  difference 
between  the  contract  price  and  the  market  price,  the  damages  are  in 
gpeneral  only  nominal.  (See  Vcdpy  v.  Oakeley,  16  Q.  B.  941.J  Where  there 
IB  no  market  for  the  purchase  oi  goods  exactly  similar  to  tnose  contracted 
for,  the  purchaser  may  buy  ^oods  as  nearly  like  them  as  practicable,  and 
recover  the  difference  in  price  as  damages.  {Hinde  v.  Liddell,  L.  B.  10 
Q.  B.  265 ;  44  L.  J.  Q.  B.  105.^  It  was  held  that  where  goods  of  similar 
quality  were  not  procurable,  tne  price  at  which  the  buyer  had  resold 
might  be  taken  as  the  value.  {France  v.  Oaudet,  L.  B.  6  Q.  B.  199 ;  40 
L.  J.  Q.  B.  121;  OreheH  v.  Nugent,  15  a  B.  D.  85;  54  L.  J.  Q.  B.  511.) 
Where  a  contract  was  made  with  a  manufacturer  for  the  supply  of  an 
article  which  was  not  to  be  procured  in  the  market,  and  which  he  knew 
was  intended  for  shipment  and  sale  abroad,  it  was  held  upon  a  failure  to 
deliver  the  whole  at  the  time  contracted  for,  and  the  delivery,  after  delay, 
of  a  part  only,  that  damages  were  recoverable  in  respect  of  a  sale  to  a 
foreign  buyer,  and  of  the  extra  freight  and  insurance  upon  the  part 
delivered  caused  by  the  loss  of  season  through  the  delay.  {Barries  v. 
Hutchinson,  18  0.  fi.  N.  S.  445;  34  L.  J.  0.  P.  169;  and  see  Oribert  v. 
Nugent,  supra,)  Loss  of  profit  on  a  resale  cannot  be  recovered  in  general, 
unless  it  is  brought  to  the  notice  of  the  seller  at  the  time  of  the  contract 
that  such  resale  is  intended,  so  that  such  damages  are  then  fairly  within 
the  contemplation  of  the  parties,  and  there  is  no  market  in  which  it  is 
reasonably  practicable  for  the  purchaser  to  buy  goods  to  perform  his 
contract  for  resale.  (  Williams  v.  Reynolds,  6  B.  &  S.  495  ;  34  L.  J.  Q.  B. 
221;  Bandall  v.  Raper,  E.  B.  &  E.  84 ;  Cory  v.  Thames  Ironworks  Co,, 
L.  E.  3  Q.  B.  181 ;  37  L.  J.  Q.  B.  68 ;  Hydraulic  Eng,  Co,  v.  McHaffie,  4 
Q.  B.  D.  670 ;  Hammond  v.  Bussey,  20  Q.  B.  D.  79 ;  and  see  cases  cited 
supra.)    See  further  **  Damages,"  ante,  p.  60;  **  Warranty,"  post,  p.  359. 

If  tne  price  has  been  paid,  the  buyer  ia  entitled  to  recover  the  whole 
market  vtuue  of  the  goods  at  the  time  of  delivery ;  but  where  a  bill  had 
been  given  for  the  price,  and  after  a  breach  of  contract  by  the  vendor  in  not 
delivering  the  goods  the  biU  was  dishonoured,  the  purchaser  was  held 
entitled  to  recover  only  the  difference  between  the  contract  price  and  the 
market  price,  as  in  the  case  where  the  price  remains  unpaid.  ( Valpy  v. 
Oakefey,  supra;  Griffiths  v.  Perry,  1  E.  &  E.  680;  28  L.  J.  Q.  B.  204.) 

Where  tne  property  in  the  goods  has  passed  under  the  contract,  but 
the  price  has  not  been  paid,  and  the  vendor  has  wrongfully  converted  and 
disposed  of  the  goods  so  as  to  preclude  himself  from  delivering  them  and 
recovering  the  price,  the  purchaser  can  onl^  recover  the  difference  between 
the  value  of  the  goods  and  the  contract  price,  and  cannot  recover  the  full 
value  by  suing  for  the  conversion  of  the  goods  instead  of  for  the  breach  of 
contract  {Chinery  v.  Viall,  5  H.  &  N.  288 ;  29  L.  J.  Ex.  180) ;  but  if  the 
vendor  wrongfully  retakes  the  ^oods  after  delivery,  the  purchaser  may 
recover  the  full  value  in  an  action  for  trespass  or  conversion,  the  vendor 
having  his  remedy  for  the  price  {Gillard  v.  Brittan,  8  M.  &  W.  575 ; 
Stephens  v.  Wilkinson,  2  B.  &  Ad.  320).  If  the  buyer,  at  the  request  of 
the  seller,  forbear  to  claim  delivery,  though  without  binding  himself  to  do 
80,  the  damages  will  be  regulated  by  ^e  state  of  the  market  when  he 
witfadrawB  the  forbearance,  and  he  can  claim  in  such  case  the  benefit  of  a 
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2.  The  defendant  did  not  deliver  any  [or, tons,  as  the 

case  may  be"]  of  the  said  iron. 

PartioularB  of  damage : — 

Loss  of  profit  at  £1  per  ton  on  100  tons,  £100. 
The  plaintiff  claims  £100. 
Place  of  trial,  London. 

(Signed) 

Delivered. 


A  like  Form  {e). 
(See  R.  8.  C.  1883,  App.  D.  Sect.  VIIL) 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's 
breach  of  a  contract  for  the  sale  and  delivery  by  the  defendant 
to  the  plaintiff  of  5,000  tons  of  Mertiiyr  steam  coal  at  18s.  6d, 
per  ton  f .  o.  b.  at  Cardiff,  by  equal  monthly  deliveries  over  the 
first  five  months  of  1882. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damage : — 

Difference  between  market  price  in  April  and  May 
and  the  contract  price,  2s.  6d.  per  ton,  on  2,000 
tons £250. 


For  Damages  for  delivering  Goods  inferior  to  Contract^  and  for  no»- 
Delivery  of  Part  of  the  Goods  contracted  for  {e). 

(R.  8.  C.  1883,  App.  C.  8ect.  V.  No.  2.) 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  contract 
between  the  plaintiff  and  the  defendant  for  sale  and  delivery  of 
100  sacks  of  flour  known  as  seconds,  at  358.  per  sacL 


rise.  {Ogle  v.  Earl  Yant^  ^tvpra.')  So  also  if  the  seller  forbear  delivery  at 
the  request  of  the  buyer,  the  damage  may  be  estimated  according  to  the 
market  price  at  a  reasonable  time  after  the  last  requests  {Hichman  y. 
HayntSy  L.  R.  10  C.  P.  698 ;  44  L.  J.  C.  P.  358  ;  Ijeake  on  Contracts, 
3rd  ed.,  p.  913.) 

In  an  action  for  breach  of  contract  to  deliver  specific  or  ascertained 
^oods,  the  Court  may  direct  that  the  contract  shall  be  performed  speci- 
ncally,  without  giving  the  defendant  the  option  of  retaining  the  goods 
on  payment  of  damages.    (See  s.  52.) 

(e)  See  preceding  note. 
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2.  Eighty  sacks  delivered  were    inferior   to   seconds,  and 
twenty  sacks  were  not  delivered. 
Fartioulars  of  damage : — 

£ 
80  sacks  at  4«.  .  .  .  16 
20  sacks  at  5^.        .         .         .5 

21 


The  plaintiff  claims  £21. 
Place  of  trial,  Surrey. 


(Signed) 
^5li 


Delivered. 


For  a  Form  of  Claim  for  Breach  of  a  Contract  to  Supply  Chods  of 
a  Specified  Description^  see  "  Warranty  ^^  post^  p.  360. 


Sale  of  Land  {a). 


(a)  By  the  Statute  of  Frauds  (29  Car.  U.  c.  S),  s.  4,  it  is  enacted  that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon  any  con- 
tract or  sale  of  lands,  tenements  or  hereditaments,  or  any  mterest  iu  or 
concerning  them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
nnto  by  him  lawfully  authorizea.    See  ''Frauds,  Statute  of,**  post,  p.  711. 

As  to  the  authority  of  an  auctioneer  or  his  derk  to  sign  a  memorandum 
of  the  contract  in  sales  by  public  auction,  see  **  Auctioneer"  ante,  p.  109. 
Actions  for  specific  periormanoe  ai'e  assigned  to  the  Chancery  Diviaion. 
(Jud.  Act,  1873,  s.  34 ;  see  **  Sale  of  Land, '  post,  p.  821.) 

On  a  contract  for  the  sale  of  land,  in  the  absence  of  any  contrary  stipu- 
lation, the  vendor  must  make  out  a  good  title  to  the  estate  which  he  con- 
tracts to  sell  {Doe  y.  Stani&n,  1  M.  &  W.  695,  701 ;  Hall  y.  Betty,  4  M.  & 
G.  410;  Jeakes  y.  Jiliite,  6  Ex.  873;  21  L.  J.  Ex.  265;  Clarke  y.  Willott, 
li.  B.  7  Ex.  313 ;  41  L.  J.  Ex.  197  ;  Ellis  y.  Bogers,  29  Ch.  D.  661,  670, 
672),  and,  subject  to  any  stipulation  in  the  contract  to  the  contrary,  a 
porchaser  may,  ordinarily,  require  such  title  shown  for  at  least  forty 
years  Qsee  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  1), 
and  it  is  not  sufficient  to  show  a  title  depending  on  a  doubtful  question  of 
fact  {Simmons  y.  Heseltine,  5  C.  B.  N.  8.  554  ;  28  L.  J.  C.  P.  129 ;  and  see 
Jeakes  y.  White  and  Clarke  y.  Willott,  above  cited).  But  the  vendor's 
obli^tions  as  to  showing  title  may  be,  and  usually  are,  restricted  by 
epectal  stipulations  in  the  contract  or  conditions  of  sale ;  and  with  respect 
to  sales  after  1881  certain  conditions  diminishing  the  vendor's  obligations 
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as  to  showing  title  are,  in  the  absence  of  agreement  to  the  contrary,  to  be 
implied.     (See  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  3.) 

Upon  a  contract  to  grant  or  assign  a  lease,  there  is  an  imphed  under- 
taking by  the  intended  lessor  or  assignor  that  the  lessor  has  or  had  title 
to  grant  such  lease  {Stranks  v.  St.  John,  L.  B.  2  C.  P.  376 ;  36  L.  J.  C.  P. 
118 ;  Ellia  v.  Rogers,  29  Ch.  D.  661,  670 ;  and  see  Souier  v.  Drake,  5  B.  & 
Ad.  992 ;  Hall  v.  Betty,  4  M.  &  Q-.  410),  and  this  implication  would  seem 
not  affected  by  the  provisions  of  the  Vendor  and  Purchaser  Act,  1874,  s.  2, 
and  the  Oonveyancmg  Act,  1881,  s.  13,  restricting  the  rights  of  intending 
purchasers  as  to  calling  for  the  title  to  the  freehold  or  reversion  on  con- 
tracts for  leases  or  sub-leases  (see  Jcmes  v.  Watts,  43  Ch.  D.  574). 

In  a  contract  for  the  sale  of  an  agreement  for  a  lease,  there  is  no  implied 
undertaking  that  the  lessor  has  a  good  title  to  grant  the  lease.  {KifUrta  t. 
Preston,  1  H.  &  N.  367  ;  25  L.  J.  Ex.  287.) 

Under  an  a^eement  for  the  sale  of  land,  the  vendor,  in  the  absence 
of  any  stipulation  to  the  contrary,  is  bound  to  deliver  at  his  own  expense 
to  the  purchaser  or  the  purchaser's  solicitor  a  proper  abstract  of  his  title* 
and  also  to  verify  it,  if  required,  by  the  production  of  the  title  deeds. 
(Samson  v.  Rhodes,  6  Bing.  N.  C.  261 ;  8  Sc.  544 ;  Steer  v.  Crowley,  14 
C.  B.  N.  S.  337 ;  32  L.  J.  0.  P.  191 ;  Oakden  v.  Pike,  34  L.  J.  Ch.  620  ; 
Gray  v.  Foivler,  L.  R.  8  Ex.  249;  42  L.  J.  Ex.  161 ;  Bryant  v.  Busk,  4 
Buss.  1 ;  Compton  v.  Bagley,  (1892)  1  Ch.  313 ;  61  L.  J.  Oh.  113.)  This 
is,  however,  now  subject  to  the  provisions  of  the  Conveyancing  Act,  1881 , 
which,  inter  alia,  throw  on  the  purchaser  the  expenses  of  evidence  not  in. 
the  possession  of  the  vendor  required  by  the  purchaser  in  support  of  the 
abstract  {In  re  Stuart,  (1896)  2  Ch.  328),  and  of  the  Vendor  and  Purchaser 
Act,  1874. 

It  is  not  under  ordinary  circumstances  a  condition  precedent  to  the 
vendor's  right  to  sue  on  the  contract  that  he  should  nave  tendered  a 
conveyance,  as  it  is  the  purchaser's  duty,  unless  there  is  a  stipulation  to 
the  contrary,  to  prepare  and  tender  the  conveyance  for  execution,  and  it 
is  therefore  sufficient  if  the  vendor  was  ready  and  willing  to  execute  it. 
{Poole  V.  mil,  6  M.  &  W.  835 ;  and  see  Stephens  v.  De  Medina,  4  Q.  B. 
422 ;  Marsden  v.  Moore,  4  H.  &  N.  500.) 

By  s.  25  (7)  of  the  Judicature  Act,  1873,  as  amended  by  s.  10  of  the  Judi- 
cature Act,  1875,  stipulations  in  contracts,  as  to  time  or  otherwise,  which 
would  not,  before  the  Judicature  Acts,  have  been  deemed  to  be  or  to  have 
become  of  the  essence  of  such  contracts  in  a  court  of  equity,  shall  receive 
in  all  courts  the  same  construction  and  effect  as  they  would  have  thereto- 
fore received  in  equity.  (See  Patrick  v.  Milner,  2  C.  P.  D.  342  ;  46  L.  J. 
C.  P.  537  ;  Noble  Y,  Edwardes,  5Ch.  D.  378.)  In  sales  of  land,  except  where 
the  property  sold  is  of  a  diminishing  or  fluctuating  nature,  time  is  not  of 
the  essence  of  the  contract,  unless  it  is  so  by  express  stipulation  or  neces- 
sary implication  ;  yet,  though  time  may  not  be  originally  of  the  essence 
of  the  contract,  where  there  is  great  and  improper  delay  on  one  side,  the 
other  party  has  a  right  to  fix  a  reasonable  time  within  which  the  contract 
is  to  be  completed,  and  a  distinct  written  notice  by  him  that  he  shall  con- 
sider the  contract  at  an  end,  if  not  completed  within  a  reasonable  time 
named,  is  treated  as  binding  on  the  party  to  whom  it  is  given.  (A'tn.^  v. 
Wilson,  6Beav.  124,  126;  Peggy,  Wisden,  16  Beav.  239,  244;  Wells  y. 
Maxwell,  33  L.  J.  Ch.  44,  50;  Green  v.  Sevin,  13  Ch.  D.  589 ;  41  L.  T. 
724 ;  Crawford  v.  Toogood,  13  Ch.  D.  153 ;  49  L.  J.  Ch.  108 ;  ffotee  v.  Smith, 
27  Ch.  D.  89,  103 ;  53  L.  J.  Ch.  1055  ;  Hatten  v.  Russell,  38  Ch.  D.  334  ; 
57  L.  J.  Ch.  425;  Compton  v.  Bagley,  supra,) 
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Where  the  contaract  ia  resciiided  for  wont  of  title,  or  for  default  on  the 
part  of  the  yendor,  and  there  is  a  complete  failure  of  consideration,  the 
purchaser  is  entitled  to  recover  the  deposit  as  money  received  to  his 
use  (see  "  Money  Beoeived"  ante^  p.  298) ;  but  interest  on  the  amount 
of  the  deposit  is  recoverable  only  as  damages  {MdberUy  v.  RobxMy  6 
Taunt.  625 ;  Bradshaw  v.  Bennett,  5  0.  &  P.  48).  So  also  the  purchaser 
is  entitled  to  a  return  of  the  deposit,  where  the  contract  is  rescinded 
on  the  ground  of  fraud,  misrepresentation,  or  mistake  (Aberwfnan 
Ironworks  Co.  v.  Wickens,  L.  E.  4  Ch.  101 ;  20  L.  T.  89 ;  Torrance  v. 
Boiton,  L.  E.  8  Oh.  118 ;  42  L.  J.  Oh.  177 ;  Nottingham  Brick  Co.  v.  Butler, 
16  a  B.  D.  778 ;  65  L.  J.  Q.  B.  280),  or  where  it  is  defeated  by  a  con- 
dition {OHes  V.  Edtoards,  7  T.  E.  181 ;  Wrioht  Y.Newton,  2  C.  M.  &  E. 
124).  But  after  conveyance  of  the  land  bargained  for,  the  purchaser 
cannot  claim  the  deposit  as  money  received  to  his  use,  on  the  ground  that 
the  vendor  had  no  title  to  the  land.  {Clare  v.  Lamb,  L.  E.  10  G.  F.  334 ; 
44  L.  J.  0.  P.  177.) 

If  tiie  purchaser  makes  default,  and  by  the  terms  of  the  contract  the 
deposit  is  forfeited,  he  cannot  recover  it.  {Beavan  v.  McDonnell,  9  Ex. 
309 ;  Soper  v.  Arnold,  14  App.  Gas.  429 ;  and  see  Casson  v.  Boherts,  31 
Beav.  613 ;  32  L.  J.  Gh.  105 ;  Depree  v.  Bedborough,  4  Giff.  479 ;  33  L.  J. 
Ch.  134.)  The  deposit  is  regarded  as  a  guarantee  for  the  performance 
of  the  contract,  and  even  where  there  is  no  condition  for  forfeiture,  the 
purchaser,  generally  speaking,  is  not  entitled  to  recover  the  deposit,  if 
the  sale  goes  off  from  his  default,  as,  for  instance,  from  his  refusal  to 
accept  completion,  or  his  repudiation  of  the  contract.  {Exp.  BarrtU, 
L-  B.  10  Oh.  512 ;  44  L.  J.  B.  138 ;  Thmas  v.  Brmvn,  1  Q.  B.  D.  714 ;  45 
L.  J.  a  B.  811 ;  Howe  v.  Smith,  27  Ch.  D.  89 ;  53  L.  J.  Ch.  1055.) 

It  would  seem  that  in  cases  where  time  was  not  originally  of  the  essence 
of  the  contract,  the  sections  above  cited  have  the  effect  of  rendering  an 
action  for  damages  for  breach  of  a  contract  for  the  sale  and  purchase  of 
land  not  maintainable,  without  proof  either  of  an  express  or  implied 
refusal  by  the  defendant  to  complete,  amounting  to  a  renunciation  of  the 
contract,  or  of  absolute  inability  on  his  part  to  complete,  or  of  neglect  on 
his  jMirtto  complete  after  the  reasonable  time  limited  for  completion  by  a 
notice  ^ven  him  requiring  completion  has  expired.  (See  ante,  p.  324.)  If 
the  action  is  brought  in  respect  of  a  breach  by  an  absolute  refusal  to  per- 
form the  contract  amounting  to  a  renimciation  of  it  before  the  time  for 
performance,  such  refusal  dispenses  with  the  subsequent  performance  by 
the  plaintiff  of  conditions  under  the  contract,  such  as  subsequent  readiness 
and  willingness  on  his  part  to  perform  acts  remaining  to  be  done  by  him 
thereunder.  {WiUiamsY.  Briaco,  22  Ch.  D.  441 ;  Bwgrave  v.  Case,  28 
Ch.  D.  356;  54  L.  J.  Ch.  399 ;  Ellis  v.  Bogers,  29  Ch.  D.  661 ;  "  Con- 
ditions  Precedent"  ante,  p.  188.) 

Damages.'] — ^In  an  action  asainst  the  purchaser,  where  the  estate  remains 
the  property  of  the  vendor  ^though  possession  may  have  been  given  to 
the  purchaser),  the  vendor  is  not,  in  the  absence  of  an  agreement  to  that 
effect,  entitled  to  claim  the  amount  of  the  unpaid  purchase-money  as  a 
debt,  and  the  measure  of  damages  in  actions  against  a  purchaser  for  not 
completing  is  the  loss  sustained  by  the  vendor  from  the  breach  of  con- 
tract, as  the  difference  between  the  amount  of  the  agreed  purchase- 
money  and  the  estimated  saleable  value  of  the  land,  together  with  the 
amount  of  the  loss  of  interest  on  the  purchase-money  and  the  costs 
incurred.  (See  Laird  v.  Pirn,  7  M.  &  W.  474;  Loake  on  Contracts, 
iM  ed.,  p.  923.)     Ordinarily  the  amount  of  the  deposit,  if  any,  must 
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be  allowed  for  in  the  computation  of  dazna^gee,  and  this  even  where  there  is  a 
condition  that  the  purchaser  shall  make  good  any  loss  on  a  resale,  and  the 
vendor  sues  for  the  amount  of  the  loss  on  such  resale.  (Ockenden  y.  HeTdy^ 
E.  B.  &  E.  485 ;  27  L.  J.  a  B.  361 ;  Essex  y.  Danidl,  L.  E.  10  C.  P-  638.] 

A  condition  that  a  purchaser's  deposit  shall  be  forfeited  in  the  event  oi 
his  failure  to  comply  with  any  of  the  conditions  of  sale,  does  not  amount 
to  a  stipulation  that  the  amount  of  such  deposit  shall  be  taken  as  liquidated 
damages  for  a  breach  of  the  contract  by  the  purchaser,  and  does  not 
prevent  the  vendor  from  recovering  general  damages  for  such  breach , 
subject  to  such  deduction  of  the  amount  of  the  deposit  as  above  mentioned. 
{Icely  V.  Orewy  6  N.  &  M.  467 ;  Essex  v.  Danielly  supra.)  But  it  is  other- 
wise where  there  is  a  stipulation  to  the  effect  that,  in  the  case  of  failure  to 
complete  the  purchase,  the  deposit  shall  be  forfeited,  and  the  amount  of  it 
taken  as  liquidated  damages.  In  such  a  case  the  vendor  was  held  entitLed 
to  recover  the  amount  of  an  I  0  U,  which  had  been  given  for  the  deposit 
money.     (See  Hintm  v.  Sparkes,  L.  E.  3  C.  P.  161 ;  37  L.  J.  C.  P.  81.) 

In  an  action  by  the  purchaser  against  the  vendor  for  not  completing  the 
purchase,  the  purchaser  can  claim  as  damages  the  costs  of  preparing  and 
entering  into  tne  agreement,  and  the  costs  of  investigating  the  title,  and 
of  endeavouring  to  procure  a  good  aHe  (Hodges  v.  Earl  of  Lichfield,  1 
Bing.  N.  C.  492;  Hanslip  v.  Fadwick^  5  Ex.  615);  and  it  is  sufficient  if 
these  costs  have  been  incurred,  though  not  paid  before  action  {Richardson 
V.  Chosen^  10  Q.  B.  756 ;  and  see  Pritchet  v.  Boevey,  1  0.  &  M.  775).  He 
may  also  claim  interest  on  the  deposit  money  as  special  damage  {De  BernaUs 
V,  Woody  3  Camp.  258  ;  Farquhar  v.  Farley,  7  Taunt.  592  ;  Hodges  v.  Earl 
of  Lichfield,  supra);  though  not  as  a  debt  {Maberley  y.BohinSy  6  Taunt. 
625 ;  Bradshaw  v.  Bennett,  5  C.  &  P.  48).  He  cannot  claim  the  costs  of 
raisinff  the  purchase-money  in  readiness  for  payment,  nor  the  interest  on 
it  whue. lying  idle,  where  it  has  been  raised  prematurely  and  before  ascer- 
taining whemer  the  vendor  has  a  good  title  {Hanslip  v.  Fadurick,  supra) ; 
but  where  the  purchaser  has  acted  reasonably  and  properly  in  raising  and 
setting  apart  the  purchase-money,  and  was  justified  by  the  circumstanoes 
in  so  doing,  it  seems  that  such  mterest  would  be  recoverable  as  special 
damage.    (See  Sherry  v.  Oke,  3  Dowl.  349 ;  Howland  v.  Norris,  1  Oox,  69.) 

He  cannot  claim  the  costs  of  a  Chancery  suit  brought  by  him  against 
the  defendant  for  specific  performance,  and  dismissed  for  defect  of  the 
defendant's  title  [Maiden  v.  Fyson,  11  Q.  B.  292) ;  nor  the  extra  costs  of 
a  Chancery  suit  brought  against  him  by  the  defendant  and  dismissed  witii 
costs  {Hodges  v.  Earl  of  Lichfidd,  supra;  and  see  Gray  v.  Fowler,  L.  B. 
8  Ex.  249).  Expenses  unnecessarily  incurred  before  entering  into  the 
contract  cannot  be  claimed.    {Hodges  v.  Earl  of  Lichfield,  supra.^ 

The  purchaser  cannot  claim  damages  for  the  loss  of  his  bargain,  or.  for 
loss  of  profit  on  a  resale,  where  the  vendor  fails  to  complete  by  reason  of 
a  defect  in  his  title,  provided  the  vendor  acted  bond  fide,  and  biad  reason- 
able grounds  for  supposing  that  he  had,  or  could  in  due  time  acquire,  a 
good  title.  {Flureau  v.  Thomhill,  2  W.  Bl.  1070 ;  Walker  v.  Moore,  10 
B.  &  C.  416 ;  FounseU  v.  Fuiler,  17  C.  B.  660 ;  25  L.  J.  C.  P.  145 ;  Bikes 
V.  Wild,  1  B.  &  S.  587 ;  4  t6.  421 ;  30  L.  J.  a  B.  325 ;  32  ib.  375;  Bain 
V.  Fothergill,  L.  E.  7  H.  L.  158 ;  43  L.  J.  Ex.  423 ;  Gas  Light  and  Coke 
Co.  V.  Towse,  35  Ch.  D.  520,  542 ;  56  L.  J.  Ch.  889 ;  Rowe  v.  School  Board 
for  London,  36  Ch.  D.  619,  622 ;  57  L.  J.  Ch.  179.) 

A  vendor  who  remains  in  possession  of  the  property  contracted  to  be 
sold  is  for  some  purposes  in  me  position  of  a  trustee  of  the  property  for 
the  purchaser,  and  he  may  be  made  responsible  for  loss  or  damage  oanaod 
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By  Vendor  against  Purchosery  on  a  Sale  by  Private  Contracts/or 

not  completing  the  Purchase. 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's 
breaoh  of  a  contract  made  between  them   [by  an  agreement 

by  his  not  taking  reasonable  care  of  the  property.  {Royal  Bristol  Building 
Society  v.  Bomash,  35  Ch.  D.  390 ;  66  L,  J.  Ch.  840 ;  Clarke  v.  Bamuz, 
(1891)  2  a  B.  456;  60  L.  J.  Q.  B.  679.) 

It  was  laid  down  in  the  case  of  Hopkins  y.  Grazehrookf  6  B.  &  0.  31 
(which  was  followed  in  BMnson  y.  Hairman,  1  Ex.  850),  that  where  the 
TBndor  contracts  to  sell  an  estate,  knowing  at  the  time  that  he  has  no 
title,  he  is  liable  in  an  action  for  the  breach  of  the  contract  to  haye 
damages  assessed  against  him  for  the  loss  of  the  bargain.  But  in  Bain  y. 
Fothergill,  supra,  the  case  of  Hopkins  y.  Chrazehrook  was  oyemded ;  and  it 
was  also  said  (though  not  expressly  decided}  that  the  role  laid  down  in 
Flvreau  y.  Thomhill  as  to  the  limits  within  which  damages  may  be 
recoyered  upon  the  breach  of  a  contract  for  the  sale  of  a  real  estate  must 
be  taken  to  be  without  exception,  and  that  if  a  person  enters  into  a  con- 
tract for  the  sale  of  a  real  estate  knowing  tiiat  he  nas  no  titile  to  it  nor  any 
means  of  aoquirine  it,  the  purchaser  cannot,  in  an  action  for  breach  of  the 
contract,  recoyer  damages  beyond  the  expenses  he  has  incurred,  though 
he  may,  in  an  action  for  deceit,  claim  and  recoyer  other  damages.  (See 
Bain  y.  Fothergill,  L.  E.  7  H.  L.  at  p.  207.)  But  the  rule  aboye  men- 
tioned does  not  apply  where  the  yendor  fails  to  complete  from  any  other 
cause  than  inabihty  from  defect  of  title,  e.g,,  where  tne  sale  goes  on  from 
his  refusing  to  complete  (see  Simons  y.  Fatchetty  7  £.  &  B.  at  p.  572),  or 
from  his  declining,  or  purposely  omitting,  to  take  the  necessary  steps  for 
giying  possession,  to  tne  purchaser  {Engdl  y.  Fitch,  L.  B.  3  Q.  B.  314 ; 
4  76.  659 ;  37  L.  J.  Q.  B.  145 ;  38  L.  J.  Q.  B.  304 ;  Simons  y.  FatcheU,  7 
£.  &  B.  at  p.  572 ;  and  see  Bain  y.  Fothergill,  supra).  Under  such 
circumstances  the  purchaser  is  entitled  to  recoyer  damages  for  the  loss  of 
his  bargain,  and  the  measure  of  such  damages  is  the  difference  between 
the  contract  price  and  the  yalue  of  the  land  at  the  time  of  the  breach  of 
contract,  and  the  fact  that  the  purchaser  has  resold  the  land  at  an  enhanced 
price  is  primd  facie  eyidence  of  its  actual  market  yalue.  {Fngell  y .  Fitch, 
supra;  Walker  y.  Moore,  10  B.  &  0.  416.^  So  where,  on  an  agreement  to 
giant  a  lease,  the  intended  lessor  willfully  refused  to  giye  possession 
according  to  the  contract,  he  was  held  liable  for  damages  in  respect  of  the 
k>ss  of  profits  by  delay  of  a  trade,  for  the  purpose  of  which,  as  he  knew, 
thepremiBes had  been  taken  by  Uie  intended  lessee.  {Jaques y.  Millar^ 
6  Gh.  D.  153;  47  L.  J.  Gh.  544;  see  Boyal  Bristol  Building  Society  y. 
Bomaah,  35  Ch.  D.  390 ;  56  L.  J.  Oh.  840.)  The  rule  in  Flureau  y.  Thom- 
hUl,  supra,  does  not  apply  where  there  has  been  an  actual  oonyeyance  to 
the  purchaser  of  the  estate  bargained  for ;  in  such  a  case  the  purchaser's 
remedy  under  ordinary  circumstances  is  upon  the  coyenants  for  title  (if 
any)  contained  expreody  or  by  implication  in  the  oonyeyance  {Olare  y. 
Larnb,  L.  B.  10  0.  P.  334 ;  44  L.  J.  0.  P.  177 ;  see  on  the  latter  point 
Baynes  y.  Lloyd,  (1895)  1  Q.  B.  820) ;  and  in  an  action  for  the  breadi  of 
Budi  coyenants  he  is,  generally  speaking,  entitled,  if  eyicted,  to  recoyer 
the  whole  yalue  of  the  estate,  besides  any  special  damage  sustained  by 
him  in  consequence  of  the  breach.  Thus,  in  an  action  for  a  breach  of  the 
ooyenant  for  quiet  enj  oyment  in  a  lease,  the  yalue  of  the  term  is  recoyerable^ 
{Williams  v.  Burrell,  1  0.  B.  402 ;  and  see  Lock  y.  Furze,  19  0.  B.  N.  S. 
96;  34  L.  J.  0.  P.  201;  L.  E.  1  0.  P.  441;  35  L.  J.  0.  P.  141.) 
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dated,  &o.,  or,  by  letters  dated,  &c.],  whereby  the  defendant 
agreed  to  purchajBe  from  the  plaintiff  a  messuage  and  land 

known  as  rf o.  — , Street, ,  in  the  county  of [or 

as  the  case  may  be^y  for  the  price  of  £ ,  the  sale  to  be  com- 
plete and  the  said  purchase-money  paid  to  the  plaintiff  on  the 
of ,18—. 

2.  \_Except  in  cases  where  the  plaintiff  alleges  an  absolute  renun-- 
datioti  and  refusal  to  perform  the  contract  ofi  the  part  of  the  defen- 
dant, the  statement  of  claim  should  in  some  tcay  show  that  time  was 
of  the  essence  of  the  contract,  as,  for  instance,  by  inserting  some  such 
averments  as  thefollounng : — It  was  part  of  tibe  said  agreement  [or, 
of  the  agreement  contained  in  the  said  letters]  that  time  should 
be  deemed  to  be  of  the  essence  of  the  contract  for,  The  defendant 
was  gmlty  of  gross  and  unreasonable  delay  m  performing  the 
contract  on  his  part  after  the  last-mentioned  day,  and  thereupon 
notice  in  writing  was  given  by  the  plaintiff  to  the  defendant 
requiring  the  defendant  to  complete  the  said  purchase  and  pay 
the  said  price  to  the  plaintifE  within  a  reasonable  time  which  was 
specified  in  the  said  notice  and  elapsed  before  action]. 

3.  The  defendant  has  not  completed  the  said  purcnase  or  paid 
the  said  price,  or  any  part  thereof,  to  the  plaintijS  [or,  The  de- 
fendant, on  the of ,  18 — ,  wholly  renoimced  the  said 

contract  and  absolutely  refused  to  perform  the  same  on  his  part], 
whereby  the  plaintifE  lost  the  benefit  of  the  said  contract  and 
has  suffered  the  damage  stated  in  the  particulars. 

Particulars : — 


By  Vendor  against  Purchaser,  on  a  Sale  by  Auction,  for  not  com" 

pleting  the  Purchase  (b). 

1.  The  plaintiff  on  the of ,  18 — ,  caused  to  be  put 

up  for  sale  by  public  auction  a  messuage  and  land  odled , 


(5)  Bj  the  Sale  of  Land  by  Auction  Act,  1867  (30  &  31  Vict,  c  48), 
8.  4,  it  is  enacted  that  '*  whenever  a  sale  by  auction  of  land  would  be 
invalid  at  law  b^  reason  of  the  employment  of  a  puffer,  the  same  shall  be 
deemed  invalid  in  equity  as  well  as  at  law." 

By  s.  5,  **  The  particulars  or  conditions  of  sale  by  auction  of  any  land 
shall  state  whether  such  land  will  be  sold  without  reserve,  or  subject  to  a 
reserved  price,  or  whether  a  right  to  bid  is  reserved ;  if  it  is  stated  tliat 
such  land  will  be  sold  without  reserve,  or  to  that  effect,  then  it  sludl  not 
be  lawful  for  the  seller  to  employ  any  person  to  bid  at  such  sale,  or  for 
tiie  auctioneer  to  take  knowing:ly  any  bidding  from  any  such  person.** 
(See  OillM  v.  Gillmt,  L.  R.  9  Eq.  60;  39  L.  J.  C.  P.  142.) 

Before  the  above  Act,  if  an  estate  was  advertised  or  declared  to  be  sold 
without  reserve,  and  a  puffer  was,  without  notice,  employed  at  the  sale* 
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situate  in  the  parish  of ,  in  the  county  of ,  upon  and 

subject  to  the  following,  among  other,  conditions  of  sale  [state 
the  material  conditionSy  as  for  instance^  that  the  highest  bidder 
should  be  the  purchaser,  and  that  the  purchaser  should  pay  a 

deposit  of per  cent,  immediately  after  the  sale,  and  the 

remainder  of  the  purchase-money  on  the of 18 — ,  on 

which  day  the  purchase  should  be  completed,  and  that  if  the 
purchaser  should  fail  to  comply  with  the  conditions  his  deposit 
should  be  forfeited,  and  the  vendor  should  be  at  liberty  to  re-seU 
the  premises  by  public  auction  or  private  contract,  as  he  should 
think  fit,  and  the  deficiency,  if  any,  in  price,  and  all  expenses 
attending  such  re-sale  should  be  paid  by  the  purchaser  lo  the 
vendor. 

2.  At  such  sale  the  defendant  was  the  highest  bidder  for  the 
said  property,  and  purchased  the  same  from  the  plaintiff  for 

£ ,  upon  and  subject  to  the  said  conditions,  [and  signed  an 

agreement  of  that  date  whereby  he  agreed  with  the  plaintiff  to 
purchase  the  same  at  the  said  price,  and  upon  and  subject  to  the 
said  conditions,]  and  paid  the  said  deposit. 

3.  [_Sere  insert  averments  shoicing  t/iat  time  teas  originally  of 
the  essence  of  the  contract^  or  was  made  so  by  notice :  see  para- 
graph  2  of  the  preceding  form,'] 

4.  The  defendant  did  not  nor  would  complete  the  purchase 
on  his  part,  or  pay  the  remainder  of  the  purchase-money,  where- 
upon the  plaintiff  re-sold  the  said  property  by  public  auction  on 

the of ,  18 — ,  for  the  sum  of  £ only,  leaving  a 

deficiency  of  £ — ■ —  on  such  resale,  and  the  expenses  incurred 
by  the  plaintiff  in  and  about  such  re-sale  amounted  to  £— — . 

Particulars  are  as  follows : — 

5.  The  defendant  has  had  notice  of  the  re-sale  and  of  the  said 
deficiency  and  expense,  but  he  has  not  paid  the  amount  thereof 
to  the  plaintiff. 


the  sale  was  held,  both  at  law  and  in  equity,  to  be  voidable  by  the  pur- 
chaser on  the  ground  of  fraud.  {Tliomett  y.  Haines,  16  M.  &  W.  367 ; 
Meadows  v.  Banner,  5  Madd.  34 ;  Bohinson  v.  WaU,  2  PhilL  375.) 

Where,  after  a  sale  by  auction,  the  purchaser  is  entitled  to  rescind  the 
contract,  he  may  Tnaint>ain  an  action  for  the  deposit  against  the  auctioneer, 
if  he  has  received  it  as  a  stakeholder  on  behalf  of  both  parties,  or  against  the 
vendor  if  it  has  been  paid  to  him  {Harrington  v.  Hoggart,  1 B.  &  Ad.  677) ; 
hat  not  against  a  person  to  whom  the  money  was  paid  merely  as  agent 
for  ihe  vendor  {Bamford  y.  ShutUeworth,  11  A.  &  E.  926 ;  Ellis  y.  Goultony 
(1893)  1  a  B.  350;  62  L.  J.  Q-  B.  232;  and  see  further,  ''Auctioneer,'* 
ante,  p.  109).  He  cannot  recover  interest  from  the  auctioneer  although 
the  latter  has  invested  the  money  at  interest.  {Harrington  y.  Hoggart, 
supra,) 
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By  Purchaser  against  Vendor ^  on  a  Sale  by  Private  Contract^  for 
Damages  for  not  completing  ^  and  for  a  Return  of  the  Deposit. 

1.  It  was  agreed  between  the  plaintiff  and  defendant  [by  an 

agreement  bearing  date of ,  18 — ,  or,  by  letters  dated 

,  or,  by  word  of  mouth  on  or  about  the of ,  18 — 1 

that  the  defendant  should  sell  to  the  plaintiff,  and  the  plaintiff 

should  purchase  from  the  defendant,  the Fann, [specify 

the  property"]  for  £, ,  of  which  £ should  be  paid  imme- 
diately as  a  deposit  in  part  payment  of  the  purchase-money,  and 

the  remainder  on  the of ,  18 — ,  on  which  day  the  said 

sale  should  be  completed,  and  the  said  property  should  be  con- 
veyed by  the  defendant  to  the  plaintiff. 

2.  \E[ei*e  insert  averments  showing  that  time  was  originally  of  the 
essence  of  the  contract  if  such  was  the  case,  as  in  paragraph  2  of  the 
first  form,] 

3.  The  plaintiff  duly  paid  the  said  deposit,  and  was  ready 
and  willing  to  carry  out  the  said  agreement  on  his  part. 

4.  [If  time  teas  not  originally  of  the  essence  of  the  contract, 
insert  averments  showing  that  it  was  made  so  by  notice  given  after 
unreasonable  delay  on  the  part  of  the  defendant :  see  paragraph  2 
of  the  first  form,] 

5.  The  defendant  has  not  completed  the  said  sale,  and  the 
said  property  has  not  been  conveyed  by  the  defendant  to  the 
plaintiff. 

6.  By  reason  of  the  above-mentioned  breach  of  contract  the 
plaintiff  lost  the  use  of  the  money  paid  by  him  as  such  deposit 
as  aforesaid  and  of  other  moneys  provided  by  him  for  the  com- 

Eletion  of  the  said  purchase,  and  has  lost  the  expenses  incurred 
y  him  in  investigating  the  title  of  the  defendant,  &c.  [as  the 
case  may  be]. 
Particulars : — 

The  plaintiff  claims  £ damages  and  the  amount  of  the 

said  deposit. 

The  like,  for  not  deducing  a  good  Title,  and  for  a  Return  of  the 

Deposit. 

1.  [The  same  as  in  the  preceding  form  down  to  the  word 
"  completed/*  and  proceed  as  follows : — ]  and  that  the  defendant 
should  deduce  and  make  a  good  title  to  the  said  premises,  com- 
mencing with  {8fc,,  according  to  the  fact),  on  or  before  the 

of ,  18 — ,  and  on  payment  of  the  said  remainder  of  the 

purchase-money  should  execute  a  conveyance  of  the  said  pre- 
mises to  the  plaintiff. 
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2,  3,  4.  \_A8  in  paragraphs  2,  3  and  4  of  the  preceding  form.'] 

5.  The  defendant  has  not  deduced  or  made  suoh  good  title 
to  the  said  premises  as  aforesaid.     . 

Particulars : — \_JEere  state  details  of  the  defects  in  title^  Sfc] 

6.  \^The  same  as  in  paragraph  6  of  the  preceding  form.] 
Particulars: — 

The  plaintifi  claims,  &o.  [as  in  the  preceding  form]. 


Schoolmaster. 
^SiaUmefU  of  Claim  by  a  Schoolmaster  for  Tuiiion^  Boardy  8fc. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  work  done  by  themaintiff,  as  a  schoolmaster, 
in  and  about  the  instructing  of  G*.  H.  [the  defendant's  son]  for 
the  defendant  at  his  request,  and  for  board,  lodging,  washing, 
books,  and  other  necessaries  and  goods  provided  by  me  plaintm 
for  the  said  G^.  H.  at  the  request  of  the  defendant. 

Particulars: — 


By  a  Schoolmaster  for  Removing  a  Pupil  without  previously  giving 

a  TemCs  Notice. 

1.  The  plaintiff  is  the  proprietor  of  a  school  at ,  and  on 

the  of  ,   18 — ,   at  the  request  of  the  defendant, 

received  the  defendant's  son  GF.  H.  at  the  said  school  under 
an  agreement  between  the  plaintiff  and  thQ  defendant  [con- 
tained in  letters  dated,  &c.,  or,  as  the  case  may  be]  that  the 
plaintiff  should  provide  the  said  G.  H.  with  education,  board, 
and  lodginfi^,  whilst  he  should  be  at  such  school,  and  that  the 

defendant  should  pay  the  plaintiff  therefor  £ per  term,  on 

the of ,  the of ,  and  the  of in 

each  year,  and  that  the  defendant  should  continue  the  said  G.  H. 
at  the  said  school  to  be  educated,  boarded,  and  lodged  as  afore- 
said until  the  expiration  of  a  term's  notice,  to  be  given  to  the 
jdaintifi  by  the  defendant  of  his  intention  to  take  the  said  G*.  H. 
away  from  the  said  school,  or,  if  he  should  take  the  said  G.  H. 
away  from  the  said  school  without  giving  such  notice  as  afore- 
said, should  pay  the  plaintiff  for  one  term  at  the  rate  aforesaid, 
in  addition  to  the  payment  for  the  terms  during  which  the  said 
G.  H.  had  continued  at  the  said  schooL 
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2.  The  said  G-.  H.  was  and  remained  at  the  said  school  und^ 

the  said  agreement  until  the of ,   18 — ,  when  the 

defendant  wrongfully  took  away  the  said  G-.  H.  from  the  said 
school  without  giving  the  plaintiff  any  such  notice  as  aforesaid, 
and  the  defendant  has  not  made  the  plaintiff  such  additional 
payment  for  one  term  as  aforesaid. 


Shares  {a). 


(a)  Shares  in  companies  were  held  not  to  be  '*  goods,  wares,  or  mer- 
chandises"  within  the  meaning  of  s.  17  of  the  Statute  of  Frauds  {Humble 
T.  Mitchell,  11  A.  &  E*  205;  Tempest  y.  KUner,  3  0.  B.  249 ;  Leake  on 
Contracts,  3rd  ed.,  p.  221 ;  Lindley  on  Companies,  5th  ed.,  p.  453) ;  and 
it  is  clear  that  they  are  not  *'  goods"  within  the  Sale  of  Gooos  Act,  1893, 
nor  are  they  an  ''  interest  in  land  "  within  the  meaning  of  s.  4  of  the 
Statute  of  frauds,  except  in  some  few  cases  where  they  are  such  as  to 
giye  the  shareholders  an  actual  interest  in  real  estate  {Humble  y.  MitckeU^ 
supra ;  Powell  y.  Jessopp,  18  C.  B.  336 ;  25  L.  J.  C.  P.  199 ;  WaiBon  v. 
SpraUey,  10  Ex.  222;  24  L.  J.  Ex.  53;  and  see  Leake  on  Contnds, 
3rd  ed.,  p.  217). 

By  B.  22  of  the  Companies  Act,  1862,  and  by  s.  7  of  the  Companies 
Clauses  Consolidation  Act,  1845,  shares  in  companies  within  the  proyi- 
sions  of  those  Acts  respectiyely  are  expressly  declared  to  be  personal 
estate. 

Contracts  relating  to  the  sale  and  purchase  of  shares  are  in  general 
regulated  by  the  usages  of  the  Stock  Exchange  or  market  in  whidi  they 
are  made.  {Grissell  y.  Bristowe,  L.  E.  4  C.  P.  36,  49 ;  38  L.  J.  C.  P.  10 ; 
Maxted  y.  Pains,  L.  E.  6  Ex.  132 ;  40  L.  J.  Ex.  57 ;  Nickalh  y.  Merrtf^ 
L.  E.  7  H.  L.  530 ;  45  L.  J.  Ch.  285.) 

Contracts  for  the  sale  of  shares,  or  of  any  interest  in  a  joint  stock 
banking  company  in  the  United  Kinedom  issuing  shares  transferable  by 
deed  or  writing,  must  set  forth  and  designate  in  writinc;  such  shues  or 
interest  by  the  numbers  by  which  they  are  distin^aishea  on  the  register 
or  books  of  the  company,  or,  if  there  is  no  register  showing  niunl36nr, 
then  they  must  set  fortn  the  names  of  the  persons  registered  as  pro- 
prietors thereof  at  the  time  of  the  making  of  the  contract,  otherwise  such 
contracts  are,  by  30  &  31  Vict.  c.  29,  s.  1,  null  and  yoid.  (See  Perry  v. 
BarneU,  15  a  B.  D.  388 ;  54  L.  J.  Q.  B.  466.) 

There  is  an  implied  contract  between  the  yendor  and  purchaser  of  shares 
that  the  yendor  shall  be  indemnified  against  the  payment  of  calls  made 
subsequently  to  the  time  fixed  for  the  transfer  of  the  shares,  and  that  the 
purchaser  shall  be  indemnified  against  the  payment  of  calls  made  pre- 
yiously  to  such  time.  {Walker  y.  BartUtt,  17  C.  B.  446;  18  C.  B.  845 : 
25  L.  J.  C.  P.  156,  263 ;  Rudge  y.  Bowman,  L.  E.  3  Q.  B.  689 ;  37  L-  J. 
a  B.  193.) 
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Statement  of  Claim  for  the  Price  of  Shares. 

The  plaintiS's  olaim  is  for  money  payable  by  the  defendant 

to  the  plaintiff  for  the  price  of shares  of  and  in  a  company 

called,  &c.  [^here  state  the  nams  of  the  company"]  sold  and  trans- 
ferred by  the  plaintiff  to  the  defendant. 

Particulars: — 


By  the  Vendor  of  Shares  against  the  Purchaser  for  not  accepting 

the  Shares  (6). 

1.  The  plaintiff  has  suffered  damage  by  the  defendant's 

breach  of  a  contract  [in  writing  dated  the of ,  18 — ], 

whereby  it  was  agreed  that  the  plaintiff  should  sell  to  the 

defendant shares  of  and  in  a  company  called,  &c.  [here 

state  the  name  of  the  company^y  at  the  price  of  £ per  share, 

and  should  do  all  things  necessary  on  his  part  to  transfer  the 

said  shares  to  the  defendant  on  the of ,  18 — ,  and  that 

the  defendant  should  purchase  the  said  shares  from  the  plaintiff 
at  the  price  aforesaid,  and  should  accept  the  transfer  of  the  said 
shares  at  the  last-mentioned  date,  and  pay  the  said  price  for  the 
said  shares  upon  the  transfer  thereof. 

2.  The  defendant  refused  to  accept  the  transfer  of  the  said 
shares,  and  did  not  pay  the  said  price  or  any  part  thereof  for  the 
same. 


(b)  In  an  action  for  not  accepting  shares  under  a  contract  of  sale,  the 
usoal  measure  of  damages  is  the  difference  between  the  contract  price  and 
the  price  at  the  time  appointed  for  acceptance,  or  upon  a  re-sale  if  re-sold 
by  the  yendor  within  a  reasonable  time  after  the  breach.  {Stewart  v. 
Canty,  8  M.  &  W.  160 ;  PoU  v.  Flather,  11  Jur.  736 ;  16  L.  J.  Q.  B.  366.  j 

The  usual  measure  of  damages  for  the  breach  of  a  contract  of  sale  oi 
shares  in  not  deliyering  or  transferring  the  shares  sold  is  the  difference 
between  the  contract  price  and  the  market  price  when  the  contract  was 
broken,  allowing  the  purchaser  reasonable  tune  for  the  purchase  of  the 
shares.  {Shaw  v.  Holland,  15  M.  &  W.  136;  Tempest  v.  KilneVy  3  C.  B. 
249 ;  and  see  Cockertlly.  Van  IHemtn'a  Land  Co.,  18  C.  B.  454.) 

On  a  contract  to  replace,  on  a  given  day,  stock  or  shares  which  have 
been  lent  by  the  plaintiff  to  the  defendant,  the  measure  of  damages  is  the 
difPerenoe  of  the  contract  price  and  the  market  price  at  the  time  appointed 
by  the  contract  for  replacing  the  stock  or  shares,  or  the  price  at  the  day 
of  the  trial,  at  the  option  of  the  plaintiff.  {Shepherd  y.  Johnson,  2  East, 
211 ;  If* Arthur  y.  Seaforth,  2  Taunt.  257 ;  Owen  y.  Eouthy  14  C.  B.  327  ; 
and  see  Qainsford  y.  Carroll,  3  B.  &  C.  625 ;  Shaw  y.  Holland,  15  M.  & 
W.  136,  145;  Cockertll  y.  Van  DiemenU  Land  Co.,  supra,) 
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Partioulars  of  damage : — 

18— ,  the of .  £    s.    d. 

DiJSerenoe  between  the  market  price  of  the  said 
shares  at  the  date  of  the  scdd  breach,  and 

the  said  agreed  price 

\_Add  any  special  damage  sustained  by  the  pUuntiffy  as^ 

for  instance^  18 — ,  the of ,  and  the of . 

Amount  of calls  of  £- each,  which 

the  plaintiff,  as  legal  holder  of  the  said 
shares,  became  liable  to  pay,  and  did  pay, 
upon  the  scdd  shares  subsequentlj  to  the 
said  breach, ] 


Against  a  Share-Broker  for  not  purchasing  Shares  according  to 

Order :  see  "  Broker j**  ante^  p.  167. 


Ibr  Forms  of  Statements  of  Claim  by  Companies  against  Shares 
holders  for  Allotment  Money  and  for  Calls  on  Shares^  see 
"  Company,^  ante^  p.  183, 


Shipping  (a). 


(a)  Common  carriers  of  goods  by  water,  in  the  absence  of  any  express 
contract,  are,  in  general,  subject  to  the  same  duties  as  common  carriers 
by  land.     (See  "  Carriers"  awfc,  p.  168.) 

Owners  or  masters  of  general  vessels,  whether  engaged  in  the  coasting 
trade  or  on  sea  voyages,  are  common  carriers  {Morse  v.  Slue,  2  Lev.  69  ; 
Benett  v.  P.  &  0.  Steamboat  Co,,  6  0.  B.  775;  Nugent  v.  Smith,  1  C.  P.  D. 
19  ;  45  L.  J.  C.  P.  19 ;  reversed  on  another  ground,  1  C.  P.  D.  423 ;  45  Ij. 
J.  0.  P.  897) ;  so  are  lightermen  and  bargemen  {MavingY.  Todd,  1  Stark. 
72 ;  Rich  v.  Kneeland,  Oro.  Jac.  330 ;  and  see  Liver  Alkali  Co.  v.  Johnson^ 
L.  R.  7  Ex.  267  ;  L.  R.  9  Ex.  338 ;  41  L.  J.  Ex.  110 ;  43  L.  J.  Ex.  216). 
It  has  been  doubted  whether  owners  and  masters  of  ships  other  than 
general  ships  are  common  carriers.  {Nugent  v.  Smith,  1  C.  P.  D.  425  ; 
45  L.  J,  C,r,  697,  per  Cockbum,  C.  J.)  It  is,  however,  usual  for  ship- 
owners to  make  special  contracts  respecting  the  carriage  of  goods  by 
charter-party,  bill  of  lading  or  otherwise;  and  then  t£eir  liability  is 
regulated  by  the  written  document. 

It  is  presumed,  in  the  absence  of  clear  provision  to  the  contrary,  that  a 
carrier  by  sea  remains  liable  for  the  nejgligence  and  default  of  himself,  his 
servants,  or  agents,  and  he  is  not  relieved  by  general  words  exempting 
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him.  from  liability  from  particular  causes,  where  those  causes  come  into 
operation  owing  to  such  negligence  or  default.  {Phillips  y.  Clark^  2 
C.  B.  N.  8.  156 ;  26  L.  J.  0.  P.  168;  Czech  y.  General  Steam  Nav.  Co,, 
L.  E,  3  0.  P.  14;  37  L.  J.  C.  P.  3  ;  Steel  v.  Staie  Line  Steam  Ship  Co.,  3 
App.  Gas.  72,  87  ;  Wilson  v.  Xawtho,  12  App.  Oas.  503,  510 ;  66  L.  J.  Adm. 
116;  Hamilton  y.  Pandorf,  12  App.  Oas.  618,  624,  626  et  sea. ;  57  L.  J; 
Q.  B.  24 ;  HiU  y.  Scott,  (1895)  2  Q.  B.  371 ;  Ih.  713 ;  64  L.  J.  a  B.  636 ; 
65  II.  87.) 

The  ordmary  exceptions  in  a  biU  of  lading  which  contains  no  express 
exception  of  loss  or  damage  by  ne&:ligence  of  the  owner  and  his  seryants 
or  crew,  do  not  exempt  from  liabuity  for  loss  or  damage  through  sudi 
negligence.  {Orxlly.  Gen,  Screw  Colliery  Co,,  L.  B.  3  0.  P.  476;  Hayn 
V.  Oulliford,  4  C.  P.  D.  182 ;  48  L.  J.  0.  P.  372 ;  Steinman  y.  Angier, 
(1891}  1  a  B.  619,  624 ;  60  L.  J.  Q.  B.  425;  and  cases  cited  siqfra,) 

It  IB  implied  in  contracts  of  affreightment,  whether  under  a  charter- 
party,  biQ  of  lading,  or  otherwise,  that  the  ship  shall  at  the  commence- 
ment of  the  yoyage  be  fit  to  carry  the  goods,  or,  as  it  is  usually  termed, 
**  Beaworthy."  (Lyon  y.  Mdls,  5  East,  428 ;  Richardson  y.  Stanton,  L.  E. 
7  0.  P.  421 ;  L.  E.  9  0.  P.  390 ;  43  L.  J.  0.  P.  230;  45  L.  J.  C.  P.  78; 
Kopitoff  y.  WiUon,  1  Q.  B.  D.  377 ;  45  L.  J.  Q.  B.  436 ;  Cohn  y.  David" 
son,  2  Q.  B.  D.  455 ;  46  L.  J.  Q.  B.  305 ;  Steel  y.  State  Line  Steam  Ship 
Co.,  3  App.  Cas.  72 ;  Hedley  y.  Pinkney,  (1894)  A.  0.  322 ;  63  L.  J.  Q,  B. 
419.) 

A  carrier  of  passengers  by  water  does  not,  it  would  seem,  impliedly 
warrant  to  his  passengers  that  his  ship  is  seaworthy,  or  warrant  their 
safety  any  more  than  a  carrier  of  passengers  by  land  (see  Peadhead  y. 
Mid.  By.  Co.,  L.  E.  4  Q.  B.  379,  390;  38  L.  J.  Q.  B.  169;  "  Carriers," 
ante,  p.  178^;  but  by  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
a.  458,  an  ooligation  is  imposed  upon  owners  of  ships  in  regard  to  the  sea- 
-vrorthiness  of  their  ships,  m  fayour  of  the  masters,  crews,  and  apprentices 
employed  by  them  on  ocean-going  ships.  It  is  there  enacted  that,  not- 
Tidtii standing  any  agreement  to  the  contrary,  the  obligation  is  to  be  implied 
that  the  owner,  ana  the  master,  and  eyery  agent  charged  with  the  loading 
of  the  ship,  or  the  preparing  of  the  ship  for  sea,  or  the  sending  of  it  to  sea, 
shall  use  all  reasonable  means  to  insure  the  seaworthiness  of  the  ship 
when  the  yoyage  commences,  and  to  keep  her  in  a  seaworthy  condition 
for  the  yoyage  during  the  yoyage,  subject  to  the  proyiso  that  the  owner 
is  not  to  be  liable,  under  the  section,  by  reason  of  the  ship  being  sent  to 
sea  in  an  unseaworthy  state,  where,  owmg  to  special  circumstances,  the 
so  sending  it  to  sea  is  reasonable  and  justifiable.  The  effect  of  tiiis  section 
is,  in  general,  and  subject  to  the  aboye  proyiso,  to  giye  an  action  to  the 
master,  or  any  of  the  crew,  or  apprentices,  sustaining  injury  from  an 
ocean-goin^  snip  being  thus  sent  to  sea  in  an  unseaworthy  condition,  or 
without  being  fitted  with  proper  appliances  for  its  safety  {Hedley  y. 
Pinkney,  (1892)  1  Q.  B.  58;  (1894)  A.  C.  222;  63  L.  J.  Q.  B.  419) ;  or,  it 
would  seem,  the  safety  of  the  crew  {lb,),  but  not  to  enable  an  action  to  be 
maintained  for  injury  due  to  the  negligence  of  the  master  in  not  making 
use  of  the  appliances  with  which  the  ship  was  fitted  {lb,).  A  seaworthy 
yessel  is  one  that  is  in  a  fit  state  as  to  repairs,  equipment,  and  crew>  and 
in  all  other  respects  to  encounter  ordinary  perils  of  the  yoyage.  {Per 
Parke,  B.,  Dixon  y.  Sadler,  5  M.  &  W.  405,  414 ;  ffedley  y.  Pinkney, 
supra.) 

In  general,  where  the  contract  is  not  by  deed,  either  the  master  or  tiie 
owner  may  sue  for  freight.    {Shields  y.  Davis,  6  Taunt.  65.)  - 
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Freight  paid  in  advance  cannot  be  recovered  back,  although  the  vessel 
is  lost  on  the  voyage.  {Bryne  v.  Schiller^  L.  R.  6  Ex.  20;  76.  319;  40 
L.  J.  Ex.  40;  lb,  177 ;  AUison  v.  Bristol  Marine  Ins,  Co,,  1  App.  Cas. 
209  ;  43  L.  J.  0.  P.  311.) 

Freight  j>ro  raid  itineria  maybe  recovered  where  the  goods  are  delivered 
short  of  their  destination,  when  the  circumstances  are  such  as  to  raise  a 
fair  inference  that  the  owner  of  the  goods,  having  an  option  in  the  matter, 
dispenses  with  their  further  carriage  {The  Sohlomaten,  L.  B.  1  Ad.  293  ; 
36  L.  J.  Ad.  6  ;  Vlierboom  v.  Chapman^  13  M.  &  W.  238 ;  HiU  v.  Wilson^ 
4  0.  P.  D.  329,  335 ;  48  L.  J.  0.  P.  764 ;  Christy  v.  Bow,  1  Taunt.  300 ; 
and  see  also  Acaios  v.  Burns,  3  Ex.  D.  282 ;  47  L.  J.  Ex.  666) ;  but  if  the 
master  justifiably  sells  part  of  the  cargo  at  an  intermediate  port  for  the 
necessary  repairs  of  the  ship,  freight  pro  raid  cannot  be  charged  {Hopper 
V.  Bumesa,  1  0.  P.  D.  137 ;  45  L.  J.  0.  P.  377  ;  Metcalfe  v.  Britannia  Iron 
Works  Co.,  1  Q.  B.  D.  613  ;  2  Q.  B.  D.  423 ;  45  L.  J.  a  B.  837 ;  46  L.  J. 
Q.  B.  443).  As  to  claims  for  freight  on  delivery  of  incomplete  cargo,  see 
Ritchie  V.  Atkinson,  10  East,  295. 

Limitation  of  Liability,'] — By  the  Merchant  Shipping  Act,  1894  (57  &  58 
Yict.  c.  60),  ss.  502 — 509,  the  liability  of  shipowners  for  loss  or  damage 
happening  without  their  actual  fault  or  privity  is  in  certain  cases  limited. 
By  s.  502,  "  The  owner  of  a  British  sea-going  ship,  or  of  any  share 
therein,  shall  not  be  liable  to  make  good  to  any  extent  whatever  any  loss 
or  damage  happening  without  his  actual  fault  or  privity  in  the  following 
cases,  namely : — 

(i.)  Where  any  goods,  merchandise,  or  other  things  whatsoever  taken 
in  or  put  on  board  his  ship  are  lost  or  damaged  by  reason  of  fixe 
on  board  the  ship ;  or 
(ii.)  Where  any  gold,  silver,  diamonds,  watches,  jewels,  or  predoua 
stones  taken  in  or  put  on  board  his  ship,  tne  true  nature  and 
value  of  which  have  not,  at  the  time  of  sidpment,  been  declared 
by  the  owner  or  shipper  thereof  to  the  owner  or  master  of  the 
ship  in  the  bills  of  lading  or  otherwise  in  writing,  are  lost  or 
damaged  by  reason  of  any  robbery,  embezzlement,  making  away 
with,  or  secreting  thereof.'* 
By  s.  503,  '*  (1.)  The  owners  of  a  ship,  British  or  foreign,  shall  not, 
where  all  or  any  of  the  following  occurrences  take  place  without  their 
actual  fault  or  privity ;  fthat  is  to  say,) 

(a)  Where  any  loss  ox  life  or  personal  injury  is  caused  to  any  person 

being  carried  in  the  ship ; 

(b)  Where  any  damase  or  loss  is  caused  to  an^  goods,  merchandise,  or 

other  things  whatsoever  on  board  the  smp ; 

(c)  Where  any  loss  of  life  or  personal  injury  is  caused  to  anyjperaon 

carried  in  any  other  vessel  by  reason  of  the  improper  navigation 
of  the  ship ; 

(d)  Where  any  loss  or  damage  is  caused  to  any  other  vessel  or  to  any 

goods,  merchandise,  or  other  things  whatsoever  on  board  any 
other  vessel,  by  reason  of  the  improper  navigation  of  the  ship ; 
be  liable  to  damages  beyond  the  following  amounts ;  (that  is  to  say,) 

(i.)  In  respect  of  loss  of  life  or  personalinjury,  either  alone  or  together 
with  loss  of  or  damage  to  vessels,  goods,  mercluuidise,  or  other 
things,  an  aggregate  amount  not  exceeding  fifteen  pounds  for 
each  ton  of  their  ship's  tonnage ;  and 

(ii.)  In  respect  of  loss  of,  or  damage  to,  vessels,  goods,  merchandise,  or 
other  things,  whether  there  De  in  addition  loss  of  life  or  perscmal 
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injury  or  not,  an  aggregate  amount  not  exceeding  eight  pounds 
for  each  ton  of  their  ship's  tonnage." 

The  usual  mode  of  obtaining  the  benefit  of  this  enactment  is  by  action 
in  the  Admiralty  Division,  paying  into  Court  the  amount  per  ton  specified 
in  the  statute  (see  a  form  of  claim  in  The  AndaltLsian^  3  P.  D.  182) ;  but 
the  relief  may  be  obtained  in  the  Queen's  Bench  Division  by  way  of 
counterclaim,  though  an  action  for  such  relief  would,  if  brought  in  that 
Division,  be  transferred  to  the  Admiralty  Division.  (See  the  Merchant 
Shipping  Act,  1894,  s.  604 ;  The  Clutha,  3  Asp.  Mar.  Law  Gas.  225 ;  45 
L.  J .  Ad.  108 ;  The  Rajah,  L.  B.  3  A.  &  E.  539  ;  Marsden  on  Collisions, 
4th  ed.,  p.  346,  and  B.  S.  C.  (Merchant  Shipping),  1894.) 

For  an  instance  of  a  defence  by  a  shipowner  on  the  ground  of  a  right 
on  his  part  to  have  his  liability  limited  under  the  above  Acts,  see  WahU 
herg  v.  Young ,  45  L.  J.  C.  P.  783. 

DamagesJ] — See,  generally,  **  Carriers  hy  Land,^^  "  DamageSy*^  note, 
ante,  p.  173.  In  the  case  of  breach  of  the  contract  for  carriage  of  goods  by 
ship,  damages  for  loss  of  market  are  not  in  e^eneral  recoverable,  even 
though  the  delay  be  due  to  defects  in  the  ship.    [The  Parana,  2  P.  D.  118.) 

The  measure  of  damages  for  not  loading  a  cargo  is,  in  general,  the 
freight  which  would  have  been  earned  had  the  cargo  been  carried,  less 
the  expenses  of  carrying  it  and  any  profit  which  the  ship  has  made  by 
being  otherwise  employed.  {Smith  v.  Maguire,  3  H.  &  N.  554 ;  27  L.  «f. 
Ex.  465 ;  M<yrrU  v.  Zcvmow,  1  C.  P.  D.  155,  158 ;  45  L.  J.  C.  P.  409.) 

Sea  Traffic  of  Railway  Companies.'] — A  railway  company  contracting  by 
through  booking  to  carry  animals,  luggage,  or  goods  partly  by  railway 
and  partly  by  sea,  may  be  exempted  from  liabmty  for  loss  or  damage 
during  the  sea  voyage  from  the  act  of  God,  the  king's  enemies,  fire, 
accidents  from  machinery,  boilers  and  steam,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  by  publishing 
in  a  conspicuous  manner  in  the  office  where  the  through  booking  is 
effected,  and  printing  in  a  legible  manner  on  the  receipt  or  freight  note 
given  by  the  company  a  condition  to  that  effect.  (See  s.  14  of  the  Begu- 
lation  of  Bailways  Act,  1868  (31  &  32  Vict.  c.  119).) 

A  railway  company  whose  special  Act  incorporates  Part  lY.  of  the 
Bailways  Clauses  Act,  1863  (26  &  27  Yict.  c.  92)  which  empowers 
them  to  own  or  employ  steam  vessels  for  carrying  pur^ses,  can  only  be 
relieved  from  liabihty  on  the  voyage,  or  in  the  receiving,  deHvenng, 
or  forwarding,  to  any  greater  or  other  extent  than  that  specified  in  the 
above  section  by  a  condition  of  exemption  which  is,  in  the  opinion  of  the 
Court,  just  and  reasonable,  and  which  is  signed  by  the  owner,  or  the 
person  delivering  the  animals,  luggage,  or  goods  to  the  company  as 
required  by  s.  7  of  the  Bailway  and  Canal  Traffic  Act,  1854  (17  &  18 
Vict.  c.  31).  (See  26  &  27  Vict.  c.  92,  ss.  30,  31 ;  34  &  35  Vict.  c.  78, 
8.  12;  and  Doolan  v.  Midland  Ry.  Co,,  2  App.  Cas.  792.) 

By  8.  28  of  the  Bailway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict. 
c  25),  the  provisions  of  s.  2  of  the  Bailway  and  Canal  Traffic  Act,  1854, 
requiring  reasonable  facilities,  and  forbidding  undue  preferences,  and  of  all 
enactments  amending  or  extending  the  latter  section,  including,  it  would 
seem,  the  provisions  having  that  effect  in  the  Act  of  1888  itself,  are  applied 
to  the  sea  traffic  of  railway  companies ;  and  by  s.  16  of  the  Begulation  of 
Bailways  Act,  1868,  equality  of  treatment  is  secured  in  respect  of  pas- 
senger traffic  on  steam  vessels  used,  maintained,  or  worked  by  a  railway 
oompaay  for  the  purpose  of  carrying  on  a  communication  between  any 
town  or  ports. 

B.L.  Z 
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Statement  of  Claim  for  Freight  (6). 

The  plaintifP's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintifP  for  freight  for  the  oonveyanoe  and  caniaj^  by 
the  plaintifP  for  the  defendant  at  his  request  of  goods  in  the 
ship  " "  from to . 

Partioulars: — 

The  likey  against  a  Consignee  named  in  a  Bill  of  Lading  (c). 

1 .  The  plaintiff's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  freight  for  the  carriage  of  goods  carried  in 

the  ship  " ,"  whereof  the  plaintiff  is  owner,  from to 

[under  a  bill  of  lading  dated  the of ,  18 — ^]. 

2.  The  defendant  was  the  consignee  of  the  said  goods  named 
in  the  bill  of  lading,  to  whom  the  property  in  the  goods  therein 
mentioned  passed  upon  or  by  reeison  of  such  consignment  [add^ 


The  limits  of  liability  for  horses,  cattle,  sheep,  and  pigs  mentioned  in 
8.  7  of  the  Eailway  and  Oanal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  would 
seem  applicable  to  their  carriage  by  a  railway  company  in  steam  vessels 
by  sea,  where  the  special  Act  incorporates  Part  lY.  of  the  Bailways 
Olanses  Act,  1863  (26  &  27  Vict.  c.  92).  (See  26  &  27  Vict.  c.  92,  ss.  30, 
31 ;  and  34  &  3d  Vict.  c.  78,  s.  12.)  See  furtiier  as  to  limitation  of  liability, 
8upra,ja.  336.     See  further  **  Carriers,**  ante,  p.  171,  post,  p.  670. 

{b)  The  above  form  is  applicable  to  an  action  for  freight  against  the 
shipper  or  consignor  of  the  goods,  or  in  an  action  for  freight  against  the 
consignee,  where  the  goods  have  been  shipped  for  him  by  the  shipper  as 
his  agent,  or  where  the  consignee  has  received  delivery  of  the  goods  from 
the  carrier.  In  the  latter  case,  however,  the  delivery  and  receipt  should 
be  expressly  aUeged  either  in  the  body  of  the  statement  of  claim  or  in 
the  particulars. 

Where  the  action  is  brought  under  the  18  &  19  Vict.  c.  3,  s.  1,  agamst 
the  consignee  named  in  the  biU  of  lading,  or  the  indorsee  of  the  bill  of 
lading,  the  subsequent  forms  should  be  used.     (See  the  next  note.] 

(c)  Bill  of  Lading.'] — The  biU  of  lading  represents  the  goods  snipped, 
ana  the  indorsement  and  delivery  of  the  bill  of  lading  by  tiie  shipper  or 
owner  of  the  goods  with  intent  to  transfer  the  property  in  the  goods, 
effects  a  transfer  of  the  property  to  the  indorsee.  {Lickbarrow  v.  Somojc, 
2  T.  E.  63  ;  6  East,  21 ;  1  Sm.  L.  0.,  10th  ed.,  p.  674 ;  SeweU  v.  Burdick, 
10  App.  Cas.  74  ;  64  L.  J.  Q.  B.  166.) 

If  tne  indorsement  and  delivery  of  the  bill  of  lading  is  proved  to  have 
been  intended  to  operate  only  as  a  pledge,  and  not  as  an  absolute  transfer 
of  property  in  the  goods,  it  will  nave  the  intended  effect  only,  and  the 
pledgee  will  not  thereby  become  liable,  either  at  common  Law,  or  under 
the  statute  18  &  19  Vict.  c.  Ill  (cited  infra),  to  pay  for  the  carriage  of 
the  goods  {Hewell  v.  Burdick,  supra),  though  it  would  seem  that  if  the 
indorsee  takes  delivery  of  the  ^ods  under  the  bill  of  lading,  he  may 
become  liable  to  pay  for  the  carnage  thereof  aooording  to  its  terms  (lb,  at 
p.  86). 
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if  the  fact  was  *o,  and  he  took  delivery  of  the  said  goods  in 

under  the  said  bill  of  lading]. 
Particulars: — 


2%^  likey  against  an  Indorsee  of  the  BiU  of  Lading  (p). 

1.  \The  same  as  in  the  preceding  JFbnw.] 

2.  The  defendant  was  the  indorsee  of  the  bill  of  lading  to 
whom  the  property  in  the  goods  therein  mentioned  passed  upon 
or  by  reason  of  the  indorsement  Jand  he  took  delivery  of  the 
said  goods  in  London  under  the  said  bill  of  lading]. 

P^tioulars : — 


A  Uke  Form  {c). 


1.  The  plaintiff's  claim  is  against  the  defendant  as  indorsee 
of  a  bill  of  lading,  dated  the of ,  18 — ,  for  freight 


The  indorsee  for  value  of  a  bill  of  lading  who  takes  it  bond  fide  and 
without  notice  that  the  goods  haye  not  been  paid  for,  and  that  the  oon- 
edgnee  is  insolyent,  has  a  right  to  the  goods  wnich  is  superior  to  the  right 
of  the  unpaid  vendor  to  stop  in  transit  (Lickbarrow  v.  Mason,  supra; 
Sale  of  (}^ods  Act,  1893,  s.  47);  but  if  the  indorsement  is  by  way  of  pledge 
only,  80  that  the  property  in  the  goods  does  not  pass  by  or  upon  the  in- 
dorsement, the  right  of  the  unpaid  vendor  to  stop  in  transit  is  not  liiereby 
defeated,  IJiough  that  right  is  subject  to  a  charge  on  the  goods  in  favour 
of  ^a»  indorsee  of  the  bill  of  lading  Ub,), 

Li  the  absence  of  notice,  the  indorsee  for  value  of  a  bill  of  lading  is 
liable  to  those  claims  only  on  the  goods  which  are  specified  or  referred  to 
in  the  bill  of  lading.  (See  Lickbarrow  v.  Mason,  and  other  cases  cited 
tuTpra;  FostUr  v.  Co%,  3  H.  &  N.  705;  28  L.  J.  Ex.  81;  8hand  v. 
Sanderson,  4  H.  &  N.  381 ;  28  L.  J.  Ex.  278 ;  Oumey  v.  Behrend,  3  E.  & 
B.  622,  633.) 

At  common  law  the  indorsement  of  the  bill  of  lading  transferred  only 
the  property  in  the  goods  and  not  the  contract ;  and  the  indorsee  could 
neither  sue  nor  be  sued  upon  it.  {Lickbarrow  v.  Mason,  supra  ;  Thompson 
v.  Daminy,  14  M.  &  W.  403 ;  Howard  y.  Shepherd,  9  0.  B.  297.)  But  if 
the  indorsee  accepted  the  goods  under  it,  this  might  be  evidence  of  a  new 
contract  to  pay  freight,  or  even  demurrage,  according  to  the  terms  of  it. 
{MoIUt  v.  Y(mng,  6  E.  &  B.  766 ;  25  L.  J.  Q.  B.  94 ;  Stindt  v.  Roberts,  5 
3).  &  L.  460;  17  L.  J.  Q.  B.  166 ;  SmUh  v.  Sieveking,  4  E.  &  B.  945 ;  5 
E.  &  B.  589 ;  Chappel  v.  Com/oH,  10  0.  B.  N.  S.  803 ;  31  L.  J.  0.  P.  68 ; 
JesBoa  v.  Sdby,  4  Taunt.  52 ;  White  v.  Fumess,  (1895)  A.  0.  40,  43 ; 
64  L.  J.  Q.  B.  161.)    By  18  &  19  Vict.  c.  Ill,  s.  1,  **Everv  consignee  of 

rNls  named  in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading, 
whom  the  property  in  the  goods  therein  mentioned  shall  pass  upon 
or  by  reason  of  such  consignment  or  indorsement,  shall  have  trans- 
ferred to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  tiie  same 
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payable  by  the  defendant  to  the  plamti£F  for  the  carriage  of 

goods  in  the  ahip  " ^,"  under  the  said  bill  of  lading,  from 

to . 

2.  The  said  goods  were  shipped  on  the  said  ship  at "by 

G.  H.,  and  were  by  the  said  bill  of  lading  made  deliverable  at 

to  him  or  his  assigns  [or,  to  order  or  assims],  and  the  said 

bill  of  lading  was  afterwards  indorsed  by  him  [to  I-  K.,  and  by 
the  said  I.  E!.]  to  the  defendant,  and  the  property  in  the  said 
goods  passed  [to  the  said  I.  E.  and]  to  the  defendant  upon  or 
by  reason  of  the  said  indorsement  [or,  of  the  said  indorsements 
respectively]. 

Particulars : — 


By  Shipper  against  Master  on  a  Bill  of  Lading  for  Damage  to 

Goods  (c). 

(iJ.  S.  C.  1883,  App.  C.  Sect.  V.  No.  4.) 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by 
bill  of  lading  of  goods  shipped  by  the  plaintiff  on  board  the 


liabilities  in  respect  of  such  goods  as  if  the  contract  contained  in  the  bill 
of  lading  had  been  made  witib  himself." 

This  section  does  not  apply  to  pledges  of  bills  of  lading.  {Per  Lopes, 
Ij.  J, y  Bristol  Bank  T,  Mid.  My,  Co.,  (1891)  2  Q.  B.  653,  664;  and  see 
iScwell  V.  Burdicky  supra.) 

By  s.  2  **  Nothing  herein  contained  shall  prejudice  or  affect  any  right 
of  stoppage  in  transitu^  or  any  light  to  claim  freight  against  the  original 
shipper  or  owner,  or  any  liability  of  the  consignee  or  indorsee  by  reason 
or  m  consequence  of  his  being  such  consignee  or  indorsee,  or  of  his  receipt 
of  the  goods  by  reason  or  in  consequence  of  such  consignment  or  indorse- 
ment." 

By  s.  3,  "Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee 
for  valuable  consideration  representing  goods  to  have  been  shipped  on 
board  a  vessel  shall  be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the  same,  notwithstanding  that  such 

foods  or  some  part  thereof  may  not  have  been  so  shipped,  unless  such 
older  of  the  bill  of  lading  shall  have  had  actual  notice  at  the  time  of 
receiving  the  same  that  the  goods  had  not  been  in  fact  laden  on  board.** 

The  owner  is  not  conclusively  bound  by  the  signature  of  the  master  for 
goods  not  in  fact  shipped  {Jessel  v.  Bath,  L.  E.  2  Ex.  267 ;  36  Ti.  J.  Ex. 
149 ;  Brotvn  v.  Powell  titeam  Coal  Co.,  L.  R.  10  0.  P.  662 ;  44  L.  J.  C.  1\ 
289) ;  but  the  onus  of  proving  that  goods  thus  signed  for  were  not  in  fact 
shipped  is  on  the  shipowner  {Smith  v.  Bedouin  Nav,  Co.,  (1896)  A.  C.  70 ; 
65  J  J.  J.  P.  0.  8).  The  section  only  makes  the  bill  of  lading  conclusive 
against  the  person  by  whom,  or  by  whose  authority,  it  is  signed;  in 
other  cases  it  may  be  shown  that  the  goods  were  not  shipped.  {McLean 
V.  Fleming,  L.  R.  2  H.  L.  Sc.  128 ;  and  see  Meyer  v.  Dresser,  16  C.  B. 
N.  S.  646 ;  33  L.  J.  0.  P.  289.) 
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^'  Jane,"  aigned  by  the  defendant,  dated  the  Ist  of  January, 
1882, 

2.  60  bales  of  ootton  were  delivered  in  a  damaged  condition. 

Partioulars  of  damage : — 

50  bales  at  £2        .        .        .  £100. 

The  plaintiff  daims  £100. 

Plaoe  of  tiial,  dty  of  Bristol. 

Delivered. 


3if  Shipper  against  Shipownef^  on  a  Bill  of  Lading  for  Damage  and 

short  Delivery  (c). 

[R.  S.  a  1883,  App.  a  Sect.  F.  No.  5.) 

1.  The  plaintiff  has  suffered  damage  by  breaoh  of  oontraot  by 
bill  of  lading  of  goods  shipped  by  me  plaintiff,  signed  by  the 


As  to  the  effect  of  an  innocent  mistake  in  the  statement  of  weight  in  a 
bin  of  lading,  see  Blanchet  v.  Powell's  Collieries  Co,y  L.  B.  9  Ex.  74 ; 
43  L.  J.  Ex.  50.  The  above  statute  transfers  the  contract  in  the  bill  of 
lading  to  the  indorsee,  but  the  liabililr  and  right  of  the  indorsee  under 
the  flftatute  does  not  continue  after  he  has  indorsed  it  away,  provided  he 
does  so  before  the  airival  and  delivery  of  the  cargo.  {Smurthivaite  v. 
Wilkiru,  11  0.  B.  N.  8.  842 ;  31  L.  J.  C.  P.  214 ;  The  Felix,  L.  B.  2  Ad. 
273;  37  L.  J.  Ad.  48.)  It  seems  that  the  indorsement  of  the  bill  of 
lading  transfers  to  the  indorsee  the  right  of  action  for  a  breach  of  the 
contiact  previously  accrued.  {Short  v.  Simpson,  L.  B.  1  0.  P.  248 ;  35 
L.  J.  C.  P.  147.)  An  indorsee  mav  recover  for  a  conversion  of  the  goods 
which  took  place  before  the  date  of  the  indorsement.  {Short  v.  Simpson, 
supra;  Bristol  Bank  v.  Mid.  By.  Co.,  (1891)  2  Q.  B.  653.)  The  indorse- 
ment of  the  bill  of  lading  does  not  relieve  the  ori^^inal  snipper  or  owner 
of  the  goods  from  his  liability  for  freight  under  it.  {Fox  v.  Notty  6  H. 
&  N.  630 ;  30  L.  J.  Ex.  259 ;  18  &  19  Vict  c.  Ill,  s.  2,  supra.) 

The  bill  of  lading  remains  in  force  until  the  goods  have  been  de- 
livered thereunder  to  a  person  having  a  right  to  take  such  delivery. 
(Ma/erstein  v.  Barber,  L.  B.  2  C.  P.  661 ;  L.  B.  4  H.  L.  317 ;  39  L.  J. 
C.  P.  187.)  Bills  of  lading  are  usually  drawn  in  sets  of  three,  and  the 
property  in  the  goods  in  general  passes  to  the  first  indorsee.  {Meyerstein 
Y.  harher,  supra.)  But  we  master  or  shipowner  is  justified  m  deliver- 
ing the  goods  to  the  indorsee  of  the  bill  of  lading  first  produced  to 
him  of  the  set,  whether  on  the  face  of  it  it  appears  to  be  the  first  of 
the  set  or  not,  provided  he  acts  bond  fide,  and  without  notice  of  any 
prior  title  in  any  indorsee  or  holder  of  one  of  the  other  bills  of  lading 
of  the  set.  {Olyn,  Mills  &  Co.  v.  East  India  Dock  Co.,  1  App.  Cas. 
591 ;  52  L.  J.  Q.  B.  146.)  As  between  shipowner  and  charterer, 
the  bill  of  lading  is  to  be  regarded  as  the  receipt  for  the  goods,  and  the 
charternor^  as  the  contract  for  their  carriat^e  {Rodocanachi  v.  Milhum, 
18  Q.  B.  P.  67;  56  L.  J.  Q.  B.  202),  whilst  as  between  a  shipper  of 
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master  of  the  ship  **  Mary,"  as  the  defendant's  agent,  dated  the 
1st  of  January,  1^82. 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  oon- 
dition,  and  100  quarters  were  not  delivered. 
Particulars  of  damage : — 

£ 
100  quarters  at  40s.       .         .        .200 
60  quarters  at  49 10 

210 
The  plaintiff  claims  £210. 
Place  of  trial,  Lancashire,  West  Derhy  Division. 

(Signed^ 

Delivered. 


-By  Indorsee  of  Bill  of  Lading  against  Shipoicner  for  not  delivering 

Goods  shipped. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by 

bill  of  lading,  dated  the of ,  18 — ,  of  goods  shipped  at 

on  board  the  defendant's  ship  "  Fanny,"  for  carriage  from 

to ,  signed  by  the  defendant's  agent  the  master  of  the 

said  ship. 


goods  under  a  bill  of  lading,  who  is  not  a  charterer,  and  the  shipownor 
Bie  bill  of  lading  contains  the  terms  of  the  contract  of  carriage  {Qlyn^ 
Mills  &  Co.  V.  JLuai  India  Dock  Co.,  7  App.  Cas.  591,  596;  52  L.  J.  Q,  B, 
146 ;  Leduc  v.  Ward,  20  Q.  B.  D.  475 ;  57  L.  J.  Q.  B.  379 ;  Margti3<m  v. 
Qlynn,  (1892)  1  Q.  B.  337  ;  (1893)  A.  C.  351 ;  62  L.  J.  Q.  B.  466). 

Where  by  the  bill  of  lading  freight  is  payable  **  aaper  charterparty,** 
the  indorsee  of  the  bill  of  lading  to  whom  property  in  the  goods  is 
transferred  by  the  indorsement,  or  who  takes  dehvery  thereunder, 
becomes  liable  to  pay  freight  according  to  the  terms  of  the  charterparty. 
{Fry  V.  Chartered  Bank  of  India,  L.  R.  1  C.  P.  669 ;  35  L.  J.  C.  P.  336  ; 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522 ;  40  L.  J.  Q.  B.  257 ;  Serraino  v.  Campbell^ 
26  a  B.  I).  501 ;  (1891)  1  Q.  B.  283 ;  60  L.  J.  Q.  B.  303.)  But  wher«  the 
bill  of  lading  expresses  that  ^*  freight  and  all  other  conditions  "  axe  **  as 
per  charter,  that  does  not  incorporate  into  the  bill  of  lading  the  negli- 
gence clause  in  the  charterparty  so  as  to  extend  the  excepted  perils,  Xh» 
words  being  construed  to  refer  only  to  those  conditions  of  the  charter  that 
are  to  be  performed  by  the  consignees  or  receivers  of  the  goods.  {Serraino 
V.  Campbell,  supra.) 

By  the  Sale  of  Goods  Act,  1893,  s.  19  (2^,  **  Where  goods  are  shipped, 
and,  by  the  bill  of  lading,  the  goods  are  aeliverable  to  the  order  of  the 
seller  or  his  agent,  the  seller  is  primd  facie  deemed  to  reserve  the  right 
of  disposal.'' 
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2.  The  bill  of  lading  was  indorsed  to  the  plaintiS,  to  whom 
the  property  in  the  goods  passed  by  suoh  indorsement. 

3.  The  goods  were  not  carried,  to or  there  delivered. 

Partioulars:— 


The  likey  with  an  attemative  Claim  for  Loss  through  a  Collision 
caused  hy  Negligent  Navigation :  see  Wilson  v.  Xantho^ 
12  App.  Oas.  503 ;  56  L.  J.  Ad.  116. 


By  Shipoumers  against  the  Indorsee  of  a  Bill  of  Lading  which 
expresses  that  Freight^  and  all  other  ConditionSy  are  to  be 
^^  as  per  Chaii^rparty^^  for  Freight  and  Demurrage. 

1.  The  plaintiff's  claim  is  for  freight  and  demurrage  payable 
"by  the  defendant  to  the  plaintiff  under  a  bill  of  lading,  dated 

the of ,  18 — ,  which  provided  that  the  goods  therein 

mentioned  should  be  carried  "  in  the  ship "  from to 

,  and  there  delivered  to  G.  H.  or  assigns,  he  or  they  paying 

freight  for  the  said  goods  and  all  other  conditions  as  per  charter- 
party  dated  the of ,  18 — . 

2.  By  the  terms  of  the  said  charterparty  freight  was  to  be 

paid  for  the  said  goods  in  cash  on  delivery  at  the  rate  of  £ 

per  [ton]  delivered,  and days  were  to  be  allowed  for  load- 
ing and days  for  discharging,  and days  were  to  be 

allowed  for  demurrage,  if  required,  at  £ per  day. 

3.  The  said  bill  of  lading  was  indorsed  by  the  said  G.  H.  to 
the  defendant,  and  the  property  in  the  said  goods  passed  to  the 
defendant  upon  [or^  by  reason  of]  the  said  indorsement. 

4.  The  said  goods  were  carried  in  the  said  ship  from to 

aforesaid,  and  there  delivered  to  the  defendant,  who  kept 

the  said  ship days  on  demurrage  at  that  port. 

Partioulars: — 

£   s.    d. 

Freight  of tons  of at  £ per  ton 

Demurrage  at for days,  from  the 

of ,  18—,  to  the of ,  18—,  at 

the  rate  of  £ per  day   .... 


Amoimtdue    .        .  £ 
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Against  the  Charterer  of  a  Ship y  for  Freight  due  under  a  Charter'^ 

party  (d). 

The  plamtifi's  olaim  is  for  money  due  from  the  defendant  to 
the  plaintifiE  under  a  oharterparty  [by  deed]  dated  the of 

{d\  CharterpartyJ] — ^As  to  what  are  oonditLons  precedent  to  the  liahility 
of  tne  charterer  to  load,  see  Leake  on  Contracts,  Srd  ed.,  pp.  673,  600; 
BenUen  y.  Taylor,  (1893)  2  Q.  B.  274 ;  62  L.  J.  Q.  B.  516 ;  and  as  to  what 
are  conditions  precedent  to  the  liability  for  freight,  see  lb,  575 ;  Inman 
Steamahvp  Co,  y.  Bischoffy  7  App.  Cas.  670;  52  L.  J.  Q,  B.  169;  and  see 
generally  as  to  the  mntual  rights  and  habilitles  of  frei^ter  and  ship- 
owner, Fostlethwaite  y.  Freeland,  5  App.  Cas.  599;  49  L.  J.  Ex.  630  ; 
Nelson  y.  Dahl,  12  Ch.  D.  568,  580;  6  App.  Cas.  38 ;  50  L.  J.  Ch.  411 ; 
Tharsis  Sulphvr  Co.  y.  Mord,  (1891)  2  Q.  B.  647 ;  CasUegaU  SteaiMhip 
Co,  y.  Dempsey,  (1892)  1  Q.  B.  854 ;  61  L.  J.  Q.  B.  620 ;  Good  y.  Isaacs^ 
(1892)  2  Q.  B.  655 ;  61  L.  J.  Q.  B.  649 ;  Hick  y.  Baymond,  (1893)  A,  C. 
22  ;  63  L.  J.  Q.  B.  98.     See  further  **  CondUions  Precedent,"  ante,  p.  188. 

Neglect  or  delay  in  the  performance  of  the  contract,  in  the  absence  of 
express  stipulation,  is  only  g^und  for  a  daim  for  damages ;  unless  it  be 
such  as  to  frustrate  the  object  of  the  cnarterparty,  in  which  case  the 
charterer  would  be  discharged.  (Freeman  y.  Taylor,  8  Bing.  124 ;  Jacksoft 
V.  Union  Marine  Insurance  Co,,  L.  E.  8  C.  P.  672 ;  L.  E.  10  C.  P.  125  ; 
42  L.  J.  C.  P.  284 ;  44  L.  J.  C.  P.  27 ;  Dahl  v.  NeUon,  6  App.  Cas.  88, 
53,  61 ;  50  L.  J.  Ch.  411.)  A  stipulation  that  the  ship  shall  sail  for  the 
port  of  loading,  or  be  ready  to  load  on  or  before  a  particular  day,  is,  in 
general,  a  condition  precedent  to  the  liability  of  the  charterer  to  load. 
Taiaholm  y.  ffays,  2  M.  &  G.  257 ;  Seeger  y.  Duthie,  8  C.  B.  N.  S.  46  ; 
29  L.  J.  C.  P.  253 ;  TuUy  y.  Howling,  2  Q.  B.  D.  182 ;  46  L.  J.  Q,  B. 

8830 

Where  the  contract  is  silent  as  to  time,  the  law  implies  that  the  act 
shall  be  done  within  a  reasonable  time,  that  is  to  say,  within  a  time  which 
is,  under  all  the  circumstances  of  the  case,  reasonable.  {Ellis  y.  Thomp- 
son, 3  M.  &  W.  445 ;  PosUethwaite  y.  Freeland,  5  App.  Cas.  599,  621  ; 
49  L.  J.  Ex.  630;  Hick  y.  Baymond,  (1893)  A.  C.  22;  62  L.  J.  Q.  B.98.) 
Under  charterparties  silent  as  to  the  time  in  which  unloading  is  to  bo 
completed,  each  party  is  bound  to  use  reasonable  diligence  in  performing^ 
that  part  of  the  deliyery  which  by  the  custom  of  the  port  falls  on  him. 
{Postlethtvaite  y.  Freeland,  4  Ex.  D.  155;  5  App.  Cas.  599;  49  L.  J.  Ex. 
630;  Hick  y.  Baymond,  supra.)  The  charterer  in  such  a  charterparty 
being  only  bound  to  use  proper  diligence  under  the  actual  ciroumstuicee, 
is  not  liable  for  delay  by  a  strike,  not  attributable  to  his  fault.  (75.  / 
CasUegate  Steamship  Co.  y.  Dempsey,  (1892^  1 Q.  B.  854 ;  61  L.  J.  Q.  B.  620.) 
Under  a  charterparty  which  specifies  a  limited  number  of  days  or  other 
time  within  which  the  unloading  is  to  be  completed,  the  charterer  is  hablo 
for  a  detention  by  a  strike,  or  otherwise,  beyond  the  specified  period, 
unless^  the  charteiparty  contains  a  stipulation  to  the  contrary,  or  the 
detention  is  the  fault  of  the  shipowner,  or  of  those  for  whose  conduct  he 
is  responsible.  {Budgett  y.  Binnington,  (1891^  1  Q.  B.  35 ;  60  L.  J.  Q.  B.  1 ; 
Castlcgate  Steamship  Co,  y.  Dempsey,  supra.)  A  charteiparty  in  which 
tiiere  are  stipulations  as  to  loading  or  mscharging  cargo  in  a  port  is  to 
be  construed  as  made  with  reference  to  the  custom  of  that  port.  {Postle- 
thwaite  y.  Freeland,  5  App.  Cas.  699 ;  49  L.  J.  Ex.  630,  per  Lord  Black- 
bum;  Smith  y.  Bosario  Co,,  (1894)  1  Q.  B.  174.) 
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,  18 — f  between  the  plamtiff  and  defendant,  whereby  the 

plaintiffB  ship  " "  was  chartered  by  the  defendant  for  the 

carriage  of  goods  from to . 

Particulars : — 

18—, . 

Freight  of tons  of at  the  rate  of 

£r- — per  ton        .        .        .        .        .  £ . 


The  Kke^for  Demurrage  due  under  a  Charierparty  (d). 

The  plaintrflTs  claim  is  for  demurrage  due  from  the  defendant 

to  the  plaintiff  under  a  oharterparty,  dated  the of , 

18 — f  between  the  plaintiff  and  the  defendant,  of  the  ship 
" "  [of  which  the  plaintiff  was  owner]. 


In  charterparties  it  is  usual  to  allow  a  certain  number  of  days,  termed 
lay  days,  for  loading  and  unloading,  witli  liberty  to  detain  the  ship  for  a 
specified  number  of  days,  at  a  specified  rate  of  payment. 

The  sums  agreed  to  be  paid  for  such  allowed  detention  during  the 
specified  days  are  properly  called  "  demurrage,"  and  are  recoverable  as  a 
debt,  but  compensation  for  any  detention  beyond  those  specified  days, 
wheore  there  is  no  agreement  as  to  the  payment  to  be  made  in  respect 
thereof,  is  not  "  demurrage  "  (though  sometimespopularly  called  so),  and 
is  recoverable  only  as  damages.  [Neilaen  y.  Wftty  16  Q.  B.  D.  67,  70  et 
«g.;  Clink  v.  Bad/ard,  (1891)  1  a  B.  625 ;  60  L.  J.  Q.  B.  388 ;  DurUop 
V.  Bal/aur,  (1892)  1  Q.  B.  607 ;  61  L.  J.  Q.  B.  334.) 

In  reckomng  demurrage,  in  the  absence  of  stipulation  to  the  contrary, 
a  fraction  of  a  day  is  reckoned  as  a  d&j,  {Commercial  Steamship  Co,  v. 
BouUon,  L.  E.  10  a  B.  346 ;  44  L.  J.  4  B.  219.) 

Whenever,  in  the  oharterparty,  it  is  agreed  that  a  specified  number  of 
days  shall  be  allowed  for  loading,  or  unloading,  as  the  case  may  be,  and 
l^t  it  shall  be  lawful  for  the  freighter  to  detain  the  vessel  for  that 
pnzpose  a  further  specified  time,  on  payment  of  a  daily  sum,  this  consti- 
tutes a  stipulation  on  the  part  of  the  freighter  that  he  will  not  detain  tiie 
ship  for  loading,  or  xmloading,  as  the  case  may  be,  beyond  those  two 
speafied  ueriods.  {Ford  v.  CotesivoHh,  L.  E.  4  GU  B.  127 ;  L.  E.  5  Q.  B. 
544 ;  39  1.  J.  a  B.  188 ;  NeUon  v.  Dahl,  12  Ch.  D.  668,  683,  684 ;  60  L.  J. 
Gh.  441 ;  6  App.  Gas.  38.) 

The  right  of  the  shipowner  as  to  unloading  is  that  the  liability  of  the 
charterer  as  to  his  part  of  the  joint  act  of  unloading  should  accrue  as  soon 
as  tiie  ^p  is  in  the  ^laoe  named  as  that  at  which  the  carrying  voyage  is 
to  end,  and  the  ship  is  ready,  so  far  as  she  is  concerned,  to  unload ;  and 
when  the  ship  is  at  the  named  place,  or,  where  there  is  a  stipulation  to 
that  effect,  so  near  thereto  as  she  may  safely  get,  and  is  ready  to  discharge, 
the  liabiHly  of  the  charterer  as  to  unloading  commences.  {I^eUan  v.  Dahl, 
supra;  Tharsis  Sulphur  Co.  v.  Mord,  (1891)  2  Q.  B.  647,  651 ;  61  L.  J. 
a  B.  11 ;  Good  V.  Isaacs,  (1892)  2  Q.  B.  665 ;  61  L.  J.  a  B.  649.) 

((2)  See  precoding  note. 
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PartioularB: — 

Demurrage  of  the  said  ship  at for 


days,  from  the of ,  18 — ,  to  the 

of ,  18 — ,  inelusive,  at  Ae  rate 

of  £ per  day £- 


Sh^fmoner  against  Charterer  for  Detention  beyond  the  Demurrage 

Days  {d). 

{R.  8.  C.  1883,  App.  C.  Sect.  V.  No.  3.) 

1.  The  plamtifi  has  suffered  dama^  by  breach  of  a  charter- 
party  dated  the  10th  of  March,  1882,  oetween  the  plaintiff  and 
the  defendant  of  the  ship  "  Mary." 

2.  The  ship  was  detained  at  me  port  of  loading. 
Particulars  of  damage : — 

1882,  Jan.  1    WO  days'  detention  beyond  the 
to        I      demurrage  days,  at  £25  per 

Jan.  10  )      day £250. 

The  plaintiff  claims  £260. 
Place  of  trial,  London. 

(Signed) 

Delivered. 


The  Uheyfornot  Loading purstmnt  to  the  Charterparty  (rf). 

1.  [The  same  as  paragraph  1  of  the  last  Precedent  J] 

2.  The  defendant  made  defai^t  in  loading  the  agreed  cargo. 
Particulars : — 


Societies. 

I.  Building  Societies  (a). 

Commencement  of  Statement  of  Claim  by  or  against  an  Incorporated 

Building  Society. 

The  plaintiffs,  who  are  a  building  society  incorporated  under 
the  Bunding  Societies  Acts,  claim,  &c.,  or,  The  plaintiff  olaimB 
against  the  defendants,  who  are,  &c.  [as  above"]. 

------  —  ^^  ■  ■  

id)  See  preceding  note. 
a)  The  prindpflLL   enactments  now  in   force  relating   to  BT7iu>nro 
Societies  are  the  Building  Societies  Acts,  1874  to  1894  (37  ft  38  Yict. 
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c.  42;  38  &  39  Vict.  c.  9;  40  &  41  Vict.  o.  63;  47  &  48  Vict.  o.  41 ; 
57  &  58  Vict.  c.  47),  whidi  may  be  cited  together  as  **  The  Building 
Societies  Acts."  Upon  obtaining  a  certificate  of  incorporation  under 
these  Acts  the  society  becomes  a  body  ooiporate  by  its  registered  name 
(see  37  &  38  Vict.  c.  42,  s.  9),  and  thereafter  sues  and  is  sued  by  that 
name  (see  **  Company,**  ante,  p.  182]. 

By  37  &  38  Vict.  c.  42,  s.  16,  the  rules  of  building  societies  thereafter 
estaoEshed  are  required  to  state  whether  disputes  between  the  society 
and  any  of  its  members,  or  any  person  claaming  by  or  through  any 
member,  or  under  the  rules,  are  to  be  settled  by  reference  to  the  County 
Court,  or  to  the  Begistrar  of  Friendly  Societies,  or  to  arbitration ;  and  by 
.8.  36,  the  determination  by  the  desi^ated  tribunal  of  such  disputes  is  to 
be  final  and  condusiye.  As  to  special  cases  stated  by  such  tribunal,  see 
the  last-cited  section  and  the  57  &  58  Vict.  c.  47,  s.  20. 

As  to  the  meaning  of  the  word  **  disputes,"  when  used  in  the  Building 
Sodeties  Acts,  see  47  &  48  Vict.  c.  41,  s.  2 ;  Western  Building  Society  v. 
Martin,  17  Q.  B.  D.  609 ;  Municipal  Building  Society  v.  Bicharda,  39  Gh. 
D.  372 ;  58  L.  J.  Ch.  8 ;  and  as  to  the  cases  in  which  the  Count^  Court 
hasjuiisdiction  to  hear  and  determine  such  disputes,  see  s.  35. 

The  effect  of  these  enactments  appears  to  be  that  the  ordinary  juris- 
diction of  the  Supreme  Court  is  usually  ousted  by  the  rules  in  cases  of 
disputes  arising  between  a  society  and  its  members  (or  representatives  of 
xnembers)  in  their  capacity  of  members,  that  is,  in  cases  of  disputes  arising 
out  of  the  social  contract;  and  further  that,  if  the  rules  make  express 
proyision  to  that  effect,  but  not  otherwise,  it  is  also  ousted  in  cases  of 
disputes  arising  between  them  collateral  to  the  social  conlract,  sudi  as 
those  on  mortgages ;  whilst  with  regard  to  disputes  entirely  extraneous 
to  the  social  contract,  such  as  one  arising  in  respect  of  work  done  for  the 
society  by  ar member,  the  jurisdiction  is  not  ousted.  {Western  Building 
Sodetjf  Y.  Martin^  supra;  Municipal  Building  Society  t.  Richards,  supra,) 

Building  societies  have  limited  powers  of  receiving  deposits  or  K)aiis 

S»  37  &  38  Vict.  c.  42,  s.  15 ;  and  57  &  68  Vict.  c.  47,  s.  14),  and  cannot 
rrow  or  receive  deposits  in  excess  of  those  powers  {Chapleo  v.  Brunswick 
Building  Society,  6  Ct  B.  D.  696 ;  50  L.  J.  Q.  B.  372  ;  Brooks  v.  Blackburn 
Building  Society,  9  App.  Cas.  857 ;  54  L.  J.  Ch.  376 ;  Wenlock  v.  Biver  Bee 
Co.,  10  App.  Cas.  354 ;  57  L.  J.  Ch.  946). 

By  s.  43  of  37  &  38  Vict.  c.  42,  it  is  provided  that  if  any  societjr  imder 
the  Act  receives  loans  or  deposits  in  excess  of  the  prescribed  limits,  the 
directors  or  committee  of  management  of  such  society  receiving  such 
loans  or  deposits  on  its  behalf  shall  bepersonally  liable  for  tiie  amount  so 
received  in  excess.  (See  Looker  v.  Wrigley,  9  Q,  B.  D.  397 ;  Cross  v. 
Fisher,  (1892)  1  a  B.  467.) 

As  to  the  personal  liability  at  common  law  of  directors  or  officers  of 
bnildxD^  societies  receiving  moneys  on  behalf  of  the  society  in  excess  of 
the  powers  of  the  society,  see  Chapho  v.  Brunswick  Building  Society, 
supra  ;  Cross  y.  Fisher,  supra, 

A  society  may  be  equitably  Hable  in  some  cases  to  repay  money  advanced 
beyond  its  borrowing  powers  where  it  can  be  shown  that  the  money  so 
advanced  has  been  applied  to  the  repayment  of  debts  properly  incurred 
by  the  society.  {Brooks  v.  Blackburn  Building  Society,  9  App.  Cas.  857 ; 
54  L.  J.  Ch.  376 ;  Blackburn  Building  Society  v.  Brooks,  29  Ch.  D.  902 ; 
Wenhdc  y.  River  Dee  Co.,  10  App.  Cas.  354;  57  L.  J.  Ch.  376;  S.  C, 
19  a  B.  D.  155  ;  36  Ch.  D.  674 ;  38  Ch.  D.  534 ;  Portaea  Island  Building 
BoeUty  y.  Barclay,  (1895)  2  Ch.  298.) 
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n.  Fribndlt  Societies  (J). 

Commencement  of  Statement  of  Claim  by  a  Friendly  Society, 

Between  A.  B.  and  C.  D.^  troflteeB  of  the Friendly 

Sodeiy, Plaintiffw, 

and 
E.  F., Defendant. 

< 

Statement  of  Claim. 

The  plaintiff Sy  who  are  the  trustees  of  the  Friendly 

Sodeiy ,  whioh  is  a  sooiely  registered  under  the  Friendly  Societies 
Acts,  daim,  &o. 


(5)  Fbiendly  Societies,  in  general,  are  regulated  by  the  Friendly 
BocietieB  Act,  1896  (59  &  60  Yict.  c.  25). 

As  to  what  societieB  can  register  under  this  Act,  see  s.  8  of  the  Act. 

The  Act  applies  to  existing  societies  the  rules  of  which  have  under  any 
ezistine  Act  relating  to  Friendly  Societies  been  registered,  enrolled  or 
certified.    (See  s.  101.) 

Property  belonging  to  a  registered  society,  that  is,  to  a  society  regis- 
tered under  the  Act,  or  a  societ]^  subsisting  on  the  1st  of  January,  1897, 
to  which  the  Act  applies,  vests  in  the  trustees  for  the  time  being  of  the 
society  (see  s.  49  (1) ),  and  the  property  of  a  registered  branch  of  a  society 
yests  m  the  trustees  for  the  tune  being  of  the  branch,  unless  the  rules 
Test  it  in  the  trustees  of  the  society  for  the  time  being  (see  s.  49  (2)  ). 

By  8.  51,  **In  all  legal  proceedings  whatsoever  concerning  any  pro- 
perty vested  in  the  trustees  of  a  registered  society  or  branch,  the  property 
may  be  stated  to  be  the  property  of  the  trustees  in  their  proper  names  as 
trustees  for  the  society  or  branch  without  further  description." 

By  s.  94,  *'(1.)  The  trustees  of  a  registered  sode^  or  branch,  or 
any  other  officers  authoiized  by  the  rules  thereof,  may  oring  or  defend, 
or  cause  to  be  brought  or  defended,  any  action  or  other  legal  proceeding 
in  any  Court  whatsoever,  touching  or  concerning  any  proj^erty,  right,  or 
claim  of  the  societv  or  branch,  and  may  sue  and  be  sued  m  their  proper 
names,  without  otner  description  than  the  title  of  their  office. 

*'(2.)  In  legal  proceedings  brought  imder  this  Act  by  a  member,  or 
person  claiming  through  a  member,  a  registered  society  or  brandi  may 
also  be  sued  in  l^e  name,  as  defendant,  of  any  officer  or  person  who 
receives  contributions  or  issues  policies  on  behalf  of  the  society  or  branch 
withm  the  jurisdiction  of  the  Court  in  which  the  legal  proceeding  is 
brought,  with  the  addition  of  the  words  *on  behalf  of  tne  society  or 
branch '  (naming  the  same). 

*'(3.)  A  legal  proceeding  shall  not  abate  or  be  discontinued  by  the 
death,  resignation,  or  removal  from  office  of  any  officer,  or  by  any  act 
of  any  su<m  officer  after  the  commencement  of  tne  proceedings." 

By  s.  9  (3),  and  the  1st  Schedule  (8),  the  rules  of  tiie  sodety  are  to 
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The  likey  where  the  Trustees  hare  died  since  the  Writ  was  issued^ 

and  new  ones  have  been  appointed. 

Between  E.  F.  and  G.  H.,  Trustees  of  the Friendly 

Society,      ....    Plaintifffl, 
and 
L.  M.y Defendant. 

This  action  was  commenced  by  A.   B.   and  C.   D.   (since 

deceased),  who  were  then  the  trustees  of  the  Friendly 

Booieiy,  and,  after  the  death  of  the  said  A.  B.  and  C.  D.,  the 
above-named  plaintiffs  were  duly  appointed  trustees  of  the  said 
friendly  society,  and  were,  by  an  order  in  this  action  dated  the 
of ,  18 — ,  made  plaintiffs  in  this  action. 

Statement  of  Claim. 
The  above-named  Friendly  Sodeiy  is  a  society  registered 


oontam  proyisioiis  Btatmg  the  maimer  in  which  disputes  are  to  be  settled ; 
and  hj  s.  68  of  the  Act,  "  ( 1 )  Every  dispute  between  (a)  a  member  or  person 
cUinnng  through  a  memlHBr,  or  imder  the  rules  of  a  registered  society 
or  Ivanch,  and  the  society  or  branch  or  an  officer  thereof ;  or  {b)  any 
person  aggrieved  who  has  for  not  more  than  six  months  ceased  to  be  a 
member  of  a  registered  society  or  branch,  or  any  person  claiming  l^ough 
such  person  aggrieved,  and  the  society  or  branch,  or  an  officer  thereof ; 
or  (c)  any  registered  branch  of  any  society  or  branch  and  the  society  or 
branch  of  which  it  is  a  branch ;  or  {d)  an  officer  of  any  such  registered 
branch  and  the  society  or  branch  of  which  that  registered  branch  is  a 
branch ;  or  (e)  any  two  or  more  registered  branches  of  any  society  or 
branch,  or  any  officers  thereof  respectively — shall  be  decided  in  manner 
directed  by  the  rules  of  the  society  or  branch,  and  the  decision  so  given 
shall  be  bmding  and  conclusive  on  all  parties  without  appeal,  and  shall 
not  be  removable  into  any  court  of  law  or  restrainable  oy  injunction ; 
and  application  for  the  emorcement  thereof  may  be  made  to  the  County 
Court/  The  same  section  contains  {inter  alia)  a  proviso  tiiat  **  Where 
Uie  roles  contain  no  direction  as  to  disputes,  or  where  no  decision  is 
made  on  a  dispute  within  forty  days  after  application  to  the  society  or 
branch  for  a  reference  under  its  rules,  the  member  or  person  aggrieved 
may  apply  either  to  the  County  Court,  or  to  a  court  of  summary  juris- 
diction, and  the  Court  to  which  application  is  so  made  may  hear  and 
determine  the  matter  in  dispute." 

The  effect  of  the  above  enactment  is  that  the  ordinary  jurisdiction  of 
the  Supreme  Court  is  in  general  ousted  as  regards  disputes  arising  out 
of  their  membership  between  members  or  persons  claiming  through 
members  of  a  friendly  society  and  the  society  or  its  officers,  but  disputes 
which  are  entirely  independent  of  membership  are  not  withdrawn  from 
the  cognizance  of  the  Court.  (See  Mulkem  v.  Lord,  4  App.  Cas.  182 ; 
47  L.  J.  Ch.  228.) 
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under  the  Friendly  SodetieB  Aots,  and  the  plaintifb  E.  F.  and 
G.  H.,  as  trustees  of  the  said  society,  olaim,  &o. 


m.  Industrial  and  Provident  Societies  (c). 


rV.  Loan  Societies  (d). 


V.  Trade  Unions  {e). 

Commencement  of  Statement  of  Claim  by  or  against  a  Trade 

Union. 

The  plaintiffs,  who  are  the  trustees  of  the  [state  the  title  of  the 
Union'\y  whioh  is  a  trade  union  registered  under  the  QArade 


(cj  The  law  as  to  Industrial  and  Provident  Societies  has  been  con- 
Bohoated  and  amended  by  the  Industrial  and  Provident  Societies  Acts, 
1893  to  1895  (56  &  57  Vict.  c.  39,  and  58  &  59  Yict.  c.  30),  which  are  the 
Acts  now  in  force  on  this  subject. 

By  s.  3  of  the  Act  of  1893,  incorporated  societies  then  existing  which 
had  been  registered  or  certified  under  former  Industrial  and  Provident 
Societies  Acts,  are  to  be  deemed  to  be  societies  registered  under  the  Act 
of  1893.  Witii  respect  to  the  registration  of  new  societies  imder  that  Act, 
see  ss.  5  to  9. 

By  s.  21,  the  registration  of  a  society  under  this  Act  renders  it  a  body 
corporate,  and  it  may  sue  and  be  sued  in  its  registered  name. 

By  s.  49,  provisions  are  made  for  the  settlement  of  disputes  between  a 
society  and  its  members,  similar  to  those  contained  in  the  Friendly 
Societies  Act,  cited  antey  p.  348. 

{d)  Loan  Societies  are  regulated  by  3  &  4  Vict.  c.  110,  repealed  in  part 
by  the  Statute  Law  Eevision  Acts,  1874  and  1890,  and  by  the  Friendly 
Societies  Act,  1875,  s.  10  (4).  These  societies  cannot  sue  or  be  sued  iu 
their  own  name.  The  trustees  in  whom  the  property  is  vested  must  sue 
or  be  sued  for  them.  (See  s.  8  of  3  &  4  Vict.  c.  110.)  By  s.  4,  the  rules, 
when  certified  (subject  to  the  confirmation  thereof  by  the  Counly  Ooundl, 
under  51  &  52  Vict.  c.  41,  s.  3  (xv.V),  are  binding  on  the  several  members 
and  officers  of  the  society,  and  the  oiorrowers,  and  sureties,  and  all  otiier 
persons  having  interest  tnerein. 

(e)  The  principal  acts  relating  to  Trades  Unions  are  the  Trade  Union 
Acts,  1671  and  1876  (34  &  35  Vict.  o.  31,  and  39  &  40  Vict.  c.  22). 
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Union  Acts,  1871  and  1876^  or,  the  plaintiff  claims  against  the 
defendants,  who  are,  &c.  [as  above]. 


Solicitors  (a). 


All  real  and  personal  estate  belonging  to  a  union  registered  nnder  these 
Acts  is  yested  in  trustees,  and  in  all  actions  the  same  must  be  stated  to  be 
the  property  of  the  trustees,  in  their  proper  names  as  trustees  of  such 
trade  union.    (34  &  35  Yiot.  c  31,  s.  8 ;  39  &  40  Yict  o.  22,  s.  3.) 

The  trustees  of  any  trade  union  so  registered,  or  any  oUier  officer  of 
such  trade  union  who  may  be  authorized  so  te  do  by  the  rules  thereof, 
are  empowered  te  bring  or  defend  any  action  concerning  the  property, 
right,  or  claim  te  property  of  the  trade  union ;  and  may  in  aU  cases 
concerning  the  real  or  personal  property  of  such  trade  union,  sue  and  be 
sued  in  their  proper  names,  witnout  other  description  than  the  title  of 
their  office ;  and  no  such  action  will  abate  by  the  death  or  remoyal  from 
office  of  such  persons,  or  any  of  them,  but  the  same  may  be  proceeded  in 
by  their  successors.    (34  &  35  Vict.  c.  31,  s.  9.) 

By  s.  3  of  the  Trade  Union  Act,  1871,  ^*The  purposes  of  any  trade 
union  shall  not,  by  reason  merely  that  they  are  in  restraint  of  trade,  be 
unlawful  so  as  te  render  yoid  or  yoidable  any  agreement  or  trust.''  But 
by  8.  4  it  is  provided  that  **  Nothings  in  this  Act  shall  enable  any  Court 
to  entertain  any  legal  proceedings  mstituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of  certein  specified  kinds 
of  agreements,  including  agreements  between  members  of  a  trade  union 
OS  such,  concerning  the  conditions  on  which  any  members  of  such  union 
shall  or  shall  not  sell  their  goods,  transact  business,  employ  or  be  em- 
ployed, for  the  payment  by  any  person  of  any  subscription  or  penalty  te  a 
traae  union,  or  for  the  apphcation  of  the  funds  of  a  trade  union  te 
provide  benefite  to  members."  (See  Winder  y.  Chuardians  of  Hull,  20 
O.  B.  D.  412;  Wolfe  y.  Mathews,  21  Ch.  D.  194;  51  L.  J.  Ch.  833.} 
The  members  of  a  trade  union  can  therefore  only  bring  before  the  civii 
courts  such  disputes  between  themselves  as  members,  or  between  them- 
selves and  theu:  union,  as  they  could  have  brought  prior  te  this  Act. 
{Stoaine  v.  Wilson,  24  Q.  B.  D.  252.)  Prior  te  this  Act  an  association 
whose  main  purposes  were  in  restraint  of  trade  was  an  illegal  association 
and  could  maintain  no  action  te  enforce  its  objects,  and  was  not  liable  te 
any  action  at  the  suit  of  a  member  as  such,  and  this  inability  te  sue  and 
freedom  from  being  sued  still  attaches  te  those  trade  unions  whose  main 
mupose  is  in  restraint  of  trade.  (Hornby  v.  Close,  L.  E.  2  Q.  B.  153  ;  30 
Ij.  J.  M.  C.  43 ;  Farrer  v.  Close,  L.  B.  4  a  B.  602 ;  38  L.  J.  Q.  B.  263 ; 
Rigby  v.  Cmnol,  14  Ch.  D.  482 ;  49  L.  J.  Ch.  328 ;  Swaine  y  WiUo7i, 
supra;  Crocker  v.  Knight,  (1892)  1  Q.  B.  702.)  But  where  the  main 
purposes  are  lawful,  such  as  those  ^of  a  friendly  society,  the  association 
may  maintein  actions  te  enforce  such  purposes,  and  is  liable  te  be  sued 
in  respect  of  them  by  its  members.  {Sumine  y.  Wilson,  supra,)  Associa- 
tions whose  main  purposes  are  legal  are  not  te  be  regardea  as  illegal 
merely  because  some  of  their  rules  or  objects  are  in  restraint  of  trade, 
(/ft.)    See  further  **  Illegality,'*  post,  p.  727. 

(a)  By  the  Judicature  Act,  1873,  s.  87,  the  name  ''soHoitor"  is,  in 
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Statement  of  Claim  for  Work  done,  Sfc,  by  a  Solicitor  (J). 

The  plaintiff's  olaim  is  for  money  payable  by  the  defendant 
to  the  plaintifE  for  work,  journeys  and  attendances,  done,  per- 
formed and  bestowed  by  the  plaintiff  as  the  defendant's  solidtor 
for  the  defendant  at  his  request,  and  for  moneys  paid  by  the 
plaintiff  [as  suoh  solicitor]  for  the  defendant  at  his  request. 

Partioulars : — 

Instate  particulars,  trhich  map  be  done  by  reference  to  the  bill  of 
costs  delivered,'] 


effect,  substituted  for  that  of  ''  attorney,"  as  regards  persons  practising  in 
.the  Supreme  Court,  and  by  the  Solicitors  Act,  1877  (40  &  41  Vict.  c.  25), 
6.  21,  the  enactments  in  force  relating  to  attorneys  are  to  be  construed  as 
if  the  expression  **  solicitor  of  the  Supreme  Court"  were  therein  sub- 
stituted for  the  expression  **  attorney." 

A  solicitor  suing  in  the  High  Court  is  subject  to  the  provisions  of  the 
County  Courts  Act,  1888,  as  to  costs.  (See  Blair  v.  Eisler,  21  Q.  B.  D. 
185 ;  57  L.  J.  Q.  B.  80 ;  County  Courts  Act,  1888,  ss.  116.  175,  188.) 

As  to  the  summary  jurisdiction  of  the  Court  oyer  solicitors  as  officers  of 
the  Court,  see  Ex  p.  Bayley,  9  B.  &  C.  691 ;  Dixon  v.  Wilkinson,  4  De  G. 
&  J.  508,  522 ;  Ex  p.  Edwards,  7  Q.  B.  D.  155 ;  50  L.  J.  Q.  B.  541 ;  In  re 
Danqar'a  Trusts,  41  Ch.  D.  178 ;  58  L.  J.  Ch.  315.  See  further,  as  to 
solicitors,  ** Notes  of  Cases  affecting  Solicitors"  Ann.  Pract.,  Vol.  II., 
Part  IV. 

(6)  An  unqualified  person  acting  as  a  solicitor  cannot  recoyer  profes- 
sional fees  or  disbursement.    (See  *^  Solicitors"  post,  p.  843.) 

An  untaxed  bill  may  be  the  subject  of  a  special  in(£)rsement,  and,  if  in 
such  case  an  application  is  made  thereon  under  O.  XTV.,  a  special  order 
may  be  made  providing  for  the  taxation  of  the  bill.  (See  Smith  y. 
Edwardes,  22  Q.  B.  D.  10,  16;  58  L.  J.  Q.  B.  227;  Lumley  v.  Brooks,  41 
Ch.  D.  323 ;  58  L.  J.  Ch.  494;  and  *' Special  Indorsements,"  ante,  p.  77.) 

As  to  when  the  absence  of  a  signed  biU  delivered  one  month  before 
action  is  a  defence  to  a  claim  for  costs,  see  **  Solicitor,"  post,  p.  844. 

As  to  what  special  agreements  a  solicitor  may  make  with  his  client  as 
to  costs,  see  **  Solicitor,"  post,  p.  845. 

There  is.  in  general,  no  privity  of  contract  between  the  client  and  the 
town  agent  of  the  client's  solicitor,  and  consequentiy  no  right  of  action  by 
the  client  against  such  town  agent  for  any  breach  of  his  contract  or  duty 
as  solicitor,  or  by  the  town  agent  against  such  client  for  his  charges. 
{Bobbins  v.  Fennell,  11  Q.  B.  248 ;  17  L.  J.  Q.  B.  77 ;  Cobb  v.  Becke,  6  Q.  B. 
930 ;  Scrace  v.  WhittingUm,  2  B.  &  C.  11 ;  Collins  y.  Griffin,  1  Barnes,  37.) 

But  when  the  town  agent  receives,  in  an  action  which  he  is  conducting 
for  the  solicitor,  payment  of  the  debt  or  damages  sued  for,  he  has  no  lien 
upon  or  right  to  retain  the  money  so  received  as  against  the  client, 
beyond  such  right  of  lien  as  the  coimtry  solicitor  may  have  on  it ;  and 
the  Court  may,  tmder  its  summary  jurisdiction,  order  him,  in  the  absence 
of  proof  of  such  lien  of  the  counhy  solicitor,  to  pay  over  the  money  to 
the  client,  although  there  is  no  privity  of  contract  oetween  them.  {Ex  p, 
Edwards,  7  Q.  B.  D.  155 ;  8  Q.  B.  D.  262 ;  50  L.  J.  a  B.  541 ;  51  L.  J. 
Q,  B.  108.) 
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By  a  Client  against  his  Solicitor  for  Negligence  {c). 
{See  R.  S.  C.  1883,  App.  C.  Sect.  V.  No.  8.) 

1.  The  plaintifi  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor, 
of  business  undertaken  by  the  defendant  on  the  plaintiff's 
retainer. 

2.  The  negligence  was  in  making  an  application  under 
O.  XIV.  r.  1,  in  the  case  of  A.  B.  (the  plaintiff)  v.  G.  D., 
where  the  case  was  one  of  unliquidated  damages  and  not  of 
debt 

Particulars  of  damage : — 

Taxed  oosts  paid  to  C.  D.  on  dimrn'ssal  of  summons,  £ . 


Tolls  (a). 


(c)  Actions  against  solicitors  by  their  clients  for  negligence  may  be 
framed,  in  general,  either  in  contract  or  in  tort.  (See  Blyth  v.  Fladgaie, 
(1891)  1  Ch.  at  p.  366.)  The  form  in  the  text,  though  apparently  treating 
the  negligence  as  a  breach  of  duty,  may  be  regarded  as  substantially  a 
claim  funded  on  contract. 

A  solicitor  impliedl^r  contracts  to  use  reasonable  skill  and  diligence  in 
the  performance  of  his  duty,  but  he  is  not  liable  for  a  mere  error  of 
judgment  upon  a  point  of  law  open  to  reasonable  doubt.  {Purves  v. 
Landell,  12  CI.  &  F.  91 ;  Hunter  v.  Caldwell,  10  Q.  B.  69,  83 ;  16  L.  J. 
Q.  B.  274;  Kemp  v.  Burt,  4  B.  &  Ad.  424;  Godefroyy.  Balton,  6  Bing. 
400 ;  Qodefroy  v.  Jay,  7  Bing.  413 ;  Whiteman  v.  Hawkins,  4  C.  P. 
D.  13.) 

A  solicitor  is  liable  to  his  client  in  an  action  for  damages  for  com- 
promising an  action  against  the  express  directions  of  the  client.  (Butler 
T.  Knight,  L.  R  2  Ex.  109 ;  36  L.  J.  Ex.  66 ;  Fray  v.  V(/wle8,  1  E.  &  E. 
839;  28L.  J.  a  B.  232.) 

(a)  Por  instances  of  declarations  for  market  tolls  and  stallage  before 
the  Judicature  Act,  see  Duke  of  Bedford  v.  Emmeit,  3  B.  &  Aid.  366 ; 
Lochvood  V.  Wood,  6  Q.  B.  31 ;  Mayor  of  Yarmouth  v.  Groom,  1  H.  &  C. 
102;  32  L.  J.  Ex.  74. 

As  toanchora^  tolls,  see  Gnnn  v.  Free  Fishers  of  Whitstahle,  11  H.  L.  C. 
192;  35  L.  J.  C.  P.  29;  Free  Fishers  of  WhitstahU  v.  Foreman,  L.  B. 
4  H.  L.  266. 

The  County  Courts  have  no  junsdiction,  unless  by  consent,  in  any 
action  in  which  the  title  to  any  toU,  fair,  market  or  franchise  is  in  question. 
(See  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  bs.  56,  61.) 
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Trade  («). 

By  the  Vendor  against  the  Purchaser  of  a  Business  to  recover  the 

agreed  Price. 

The  plaintiS's  claim  is  for  money  payable  by  the  defendant 
to  the  plaintiff  for  the  agreed  price  of  the  stock-in-trade  and 

goodwill  of  the  business  of  a ,  at ,  sold,  transferred, 

and  given  up  by  the  plaintiff  to  the  defendant  on  the of 

,  18—. 

Particulars: — 


Bt/  the  Purchaser  against  the  Vendor  of  a  Business  for  Breach  of 
Warranty  as  to  the  Takings  of  the  Business :  see  "  Fraud^^ 
note  (a),  posty  p.  434,  and  the  Formy  posty  p.  436,  and 
"  Warranty y^  post,  p.  355. 


By  the  Purchaser  of  a  Business  on  a  Covenant  by  the  Vendor  to 
pay  Liquidated  Damages  in  the  event  of  his  carrying  on  a  like 
Business  within  a  certain  Distance :  see  "  Liquidated  Damages^^ 
antCy  p.  280. 

(a)  The  sale  of  the  goodwill  of  a  business  does  not,  in  the  absence  of 
express  stipulation,  imply  any  contract  on  the  part  of  the  vendor  not  to 
set  up  a  similar  business  even  in  the  immediate  neighbourhood  of  the 
business  sold,  but  he  must  not  solicit  orders  from  the  former  customers 
of  that  business.  {Labouchere  v.  Dawacm,  L.  B.  13  Eq.  322  ;  41  L.  J.  Ch, 
427 ;  Trego  v.  Hunt,  (1896)  A.  C.  7 ;  65  L.  J.  Ch.  1.) 

Contracts  not  to  carry  on  a  particular  business  may  be  enforced  by 
action  for  damages  or  by  injimction,  provided  that  they  are  not  such  as 
to  operate  in  unreasonable  restraint  of  trade.  (See  the  cases  below  cited, 
and  **  Illegality ^^*  post,  p.  728  ;  and  see  **  Injunction,^*  post,  p.  446.) 

As  to  contracts  by  vendors  of  businesses  not  to  carry  on  a  like  business, 
see  HawMey  v.  Outram,  (1892)  3  Ch.  359;  61  L.  J.  Ch.  429;  Smith  v. 
Hancock,  (1894)  2  Ch.  377 ;  63  L.  J.  Ch.  477 ;  Nordenfeldt  v.  Maxim 
Norden/eldt,  &c.  Co.,  (1894^  A.  C.  535 ;  63  L.  J.  Ch.  908 ;  and  as  to  similar 
contracts  by  servants  witn  their  employers,  see  Baker  v.  Hedgecock,  89 
Ch.  D.  520;  67  L.  J.  Ch.  889;  Mills  v.  Dunham,  (1891)^1  Ch.  576;  60 
L.  J.  Ch.  367 ;  Reid  v.  Burroivs,  (1892)  2  Ch.  413 ;  61  L.  J.  Ch.  448 ; 
Duhawski  v.  Goldstein,  (1896)  1  Q.  B.  478 ;  65  L.  J.  a  B.  397. 

As  to  contracts  b^  lessees  or  purchasers  of  land  not  to  carry  on  particular 
trades  on  the  premises,  see  Tod-Heatly  v.  Benham,  40  Ch.  D.  80 ;  58  L.  J. 
Ch.  83 ;  Stuart  v.  Diplock,  43  Ch.  D.  343 ;  59  L.  J.  Ch.  142 ;  Bucklt  v. 
Fredericks,  44  Ch.  D.  244 ;  Fritz  v.  Iks,  (1893)  1  Ch.  77. 

The  purchase  of  the  goodwill  of  a  business  generally  carries  with  it  the 
right  to  use  the  trade  name,  but,  apart  from  express  agreement,  the 
purchaser  will  not  be  allowed  to  use  the  name  of  the  venaor  in  such  a 
manner  as  to  expose  the  latter  to  legal  liability  for  debts  contracted  in 
the  business  after  the  transfer.  {Thynne  y.  Shove,  45  Ch.  D.  577  ;  59  L.  J. 
Ch.  509.) 


Warranty.  866 

By  a  Master  against  a  former  Servant  for  Breach  of  an  Agreement 
not  to  carry  on  Business  teithin  a  certain  Distance :  see  Bavey 
Y.  Shannon,  4  Ex.  D.  81 ;  48  L.  J.  Ex.  459. 


Warranty  (a). 


J  a)  The  law  relating  to  warranties  on  the  sale  of  jroods  has  been 
lined,  and  in  some  respects  amended,  by  the  Sale  of  Goods  Act,  1893, 
56  &  57  Vict.  c.  71.  (See  "  Sale  of  Goodsr  anU,  p.  314,  and  the  follow- 
ingnotes.) 

Thie  term  "warranty,"  when  used  in  that  Act,  *'  unless  the  context  or 
subject-matter  otherwise  requires,"  means  **  an  agreement  with  reference 
to  ^:oods  which  are  the  subject  of  a  contract  of  stue,  but  collateral  to  the 
mam  purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damiLges,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract 
as  repudiated."    (Sale  of  Goods  Act,  1893,  s.  62.) 

By  8.  11  (1),  "  (a.)  Where  a  contract  of  sale  is  subject  to  any  condition 
to  l)e  fulfilled  by  the  seller,  the  buyer  may  waive  the  condition,  or  may 
elect  to  treat  the  breach  of  such  condition  as  a  breach  of  warranty,  and 
not  as  a  groxmd  for  treating  the  contract  as  repudiated. 

*'  (b.)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the 
breach  of  which  may  give  rise  to  a  right  to  treat  the  contract  as 
repudiated,  or  a  warranty,  the  breach  of  which  may  give  rise  to  a  claim 
for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract 
as  repuduited,  depends  in  each  case  on  the  construction  of  the  contract. 
A  stipulation  may  be  a  condition,  though  called  a  warranty  in  the  contract. 

"(c.)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has 
accepted  the  goods,  or  part  thereof,  or  where  the  contract  is  for  specific 
goods,  the  property  in  which  has  passed  to  the  buyer,  the  breach  of  any 
condition  to  be  fulfilled  by  the  seller  can  only  be  Seated  as  a  breach  of 
ipirarranty,  and  not  as  a  ground  for  rejecting  the  goods  and  treating  the 
contract  as  repudiated,  unless  there  be  a  term  of  the  contract,  express  or 
implied,  to  that  effect." 

By  s.  11  (3),  "  Notiiing  in  this  section  shall  affect  the  case  of  any  con- 
dition or  warranty,  fulnlment  of  which  is  excused  by  law  by  reason  of 
impossibility  or  otherwise." 

In  order  to  entitle  the  piLrcbaser  of  goods  to  treat  a  breach  of  a  condition 
of  the  contract  as  a  breach  of  warranty  under  the  above-cited  sections, 
there  must  be  a  binding  contract  by  the  vendor  to  perform  the  condition. 
A  stipulation  which  originally  amounted  to  a  condition  of  the  contract 
so  that  a  breach  of  it  would  have  justified  a  rescission,  may,  after  part 
performance  of  the  contract,  e.g,y  after  acceptance  of  part  of  the  goods  by 
the  buyer,  lose  the  character  of  a  condition  and  become  a  mere  collateral 
warranty,  in  which  case,  although  the  breach  thereof  may  give  a  claim  to 
damages,  it  cannot  be  treated  as  a  ground  for  rejecting  the  goods  and 
rescinding  the  contract.     (See  s.  11  (1)  (c),  supra;  and  see  Behn  v. 
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Burnes8y  3  B.  &  S.  751 ;  32  L.  J.  a  B.  204 ;  ffeilhutt  v.  Hickson,  L.  E. 
7  C.  P.  438,  460 ;  41  L.  J.  Ch.  228 ;  BenUen  v.  Taylor,  (1893)  2  Q.  B.  274  ; 
Leake  on  Contracts,  3rd  ed.,  p.  338.) 

By  8.  63  (1),  **  "Wliere  there  is  a  Dreach  of  warranty  by  the  seller,  or 
where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach  of  a  condition 
on  the  part  of  the  seller  as  a  breach  of  warranty,  the  buyer  is  not  by 
reason  only  of  such  breach  of  warranty  entitled  to  reject  the  goods ;  but 
he  may  (a)  set  up  against  the  seller  the  breach  of  warranty  in  diminution 
or  extinction  of  the  price ;  or  (b)  maintain  an  action  against  the  seller 
for  damages  for  the  breach  of  warranty."  (See  ^* Sale  of  Goods"  post, 
p.  813.) 

By  s.  63  (4),  *  *  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty 
in  diminution  or  extinction  of  the  pnoe  does  not  prevent  him  from  main- 
taining an  action  for  the  same  breach  of  warranty,  if  he  has  suffered 
further  damage."  The  word  '*  action  "  in  this  section  includes  counter- 
claim and  set-ofP.    (See  s.  62.) 

Notwithstanding  the  provisions  in  s.  53  (1),  above  dted,  the  contract 
may  be  made  conditional  upon  the  warranty  being  true  {Bannerman  v. 
White,  31  L.  J.  0.  P.  28 ;  10  0.  B.  N.  S.  844 ;  and  see  Dawson  v.  Collis, 
10  0.  B.  523) ;  or  it  may  expressly  provide  for  the  return  of  the  goods  if 
they  should  turn  out  to  be  not  according  to  the  warranty  {Adams  v. 
Richards,  2  H.  Bl.  673 ;  Head  v.  Tattersall,  L.  R.  7  Ex.  7 ;  41  L.  J.  Ex.  4 ; 
Einchdiffe  v.  Banvick,  6  Ex.  D.  177;  49  L.  J.  Ex.  495);  and  in  such 
cases  the  purchaser  may,  upon  a  return  of  the  goods,  recover  back  the 
price  (/6. ;  and  see  the  next  note). 

In  cases  where  the  purchaser  is  entitled  to  reject  goods  for  breach  of  a 
condition  of  the  contract,  and  there  is  no  provision  requiring  him  to 
return  them  if  rejected,  it  is  sufficient  for  him  to  give  notice  of  such 
rejection  to  the  seller  without  actually  sending  the  goods  back  to  him. 
(See  s.  36,  cited  **  Sale  of  Goods,"  ante,  p.  315.^ 

As  to  the  measure  of  damages  in  actions  tor  breach  of  warranty,  see 
s.  53  (2),  (3),  and  s.  64,  cited  in  the  next  note. 

Special  damages  arising  from  the  breach  of  warranty  are  recoverable 
onl^  by  action  or  counterclaim,  and  cannot  be  set  up  as  a  defence  to  on 
action  for  the  price  of  the  goods.  (See  **  Sale  of  Goods,"  post,  p.  813; 
and  as  to  claims  for  special  damages,  see  also  the  following  note.)  If,  in 
an  action  for  the  price,  the  purchaser  reduces  the  amount  of  the  claim  by 
proving  the  diminution  in  value  of  the  goods  by  reason  of  the  breach  of 
warranty,  he  is  to  that  extent  deemed  to  have  received  satisfaction  for 
the  breach,  and  is  therefore  precluded  to  that  extent  from  afterwards 
recovering  damages  on  a  cross-action  or  counterclaim  for  such  breach 
{Mondel  v.  Steele,  8  M.  &  W.  858) ;  but  this  does  not  prevent  him  from 
recovering  further  or  other  damages  on  such  cross-action  or  counterclaim 
(see  Ih,,  and  s.  53  (4),  supra). 

If  a  representation,  made  at  the  time  of  the  sale  of  goods,  is  made 
falsely  and  fraudulently,  and  with  the  intent  and  effect  of  inducing  the 
opposite  party  to  enter  into  the  contract  of  sale  or  purchase,  the  latter,  on 
discovering  the  fraud,  may  in  general  rescind  the  contract  and  bring  aa 
action  to  recover  any  damages  he  has  sustained  by  reason  of  the  fraud. 
(See  Leake  on  Contracts,  3rd  ed.,  pp.  291  et  seq, ;  and  ^^  Fraud," posty 
p.  434,  and  post,  p.  705.) 

A  fraudulent  conceaiment  of  defects,  which  it  is  the  vendor's  duty  to 
disclose,  is  equivalent  to  a  fraudulent  misrepresentation.  (See  '*  Fraud,^' 
post,  p.  434 ;  and  as  to  defects  of  title,  see  note  (/),  infra,) 
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StatemerU  of  Claim  for  the  Breach  of  a  Warranty  of  a  Horse  (6). 

1.  The  defendant  by  warranting  a  horse  to  be  then  sound 

and  quiet  to  ride  sold  the  said  horse  to  the  plaintiff  for  £ , 

which  the  plaintiff  then  paid  to  the  defendant. 


{h)  By  B.  14  of  the  Sale  of  Goods  Act,  1893,  "  Subject  to  the  provisions 
of  this  Act  and  of  any  statute  in  that  behalf,  there  is  no  implied  warranty 
or  condition  as  to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  supplied  under  a  contract  of  sale,  except  as  follows : — 

**(1.)  where  the  buyer,  expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are  required,  so  as 
to  show  that  the  buyer  mies  on  the  seller's  skOl  or  iudgment,  and  the 
goods  are  of  a  description  which  it  is  in  the  course  of  the  seller's  business 
to  supply  (whether  ne  be  the  manufacturer  or  not),  there  is  an  implied 
condition  that  the  goods  shall  be  reasonably  fit  for  such  purpose,  pro- 
Tided  that  in  the  case  of  a  contract  for  the  sale  of  a  specified  article  under 
its  patent  or  other  trade  name,  there  is  no  implied  condition  as  to  its 
fitness  for  any  particular  purpose. 

"  (2.^  Where  goods  are  bought  by  description  from  a  seller  who  deals 
in  goods  of  that  description  (whether  Jie  be  the  manufacturer  or  not),  there 
is  an  implied  condition  that  the  goods  shall  be  of  merchantable  quality ; 
provided  that  if  the  buyer  has  examined  the  goods,  there  shaU  be  no  im- 
plied condition  as  regards  defects  which  such  examination  ought  to  have 
revealed. 

'*  ^3.)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a 
particuW  purpose  may  be  annexed  by  the  usage  of  trade. 

"  (4.)  An  express  warranty  or  conmtion  does  not  negative  a  warranty 
or  condition  implied  by  this  Act  unless  inconsistent  therewith." 

Evidence  may  be  given  of  letters  or  conversations  prior  to  a  written 
contract  of  sale  in  support  of  the  allegation  that  the  buyer  had  made 
known  to  the  seller  the  particular  purpose  for  which  the  goods  were 
required.  {Gillespie  v.  Cheney,  (1896)  2  Q.  B.  69.^  Where  it  is  desired 
to  sive  such  evidence,  it  would  seem  advisable  to  msert  in  the  claim  that 
eaSi  roformation  had  been  given  by  the  buyer  to  the  seller,  or  to  give 
particulars  referring  to  the  letters  or  conversations  relied  on. 

By  s.  62  (1),  **  Quality  of  goods"  includes  their  state  or  condition. 

Warranties  of  quality,  or  fitness,  or  description,  are  in  certain  specified 
casea  implied  by  various  statutes,  e.g,^  the  Chain  Gables  and  Anchors 
Act,  1874  (37  &  38  Vict.  c.  51),  the  Fertilisers  and  Feeding  Stuffs  Act,  1893 
(56  &  67  Vict.  c.  d6\  and  the  Merchandise  Marks  Act,  1887  (50  &  51  Yict. 
c.  28).  By  s.  17  of  the  last-mentioned  Act,  **  On  the  sale  or  in  the  con- 
tract for  the  sale  of  any  goods  to  which  a  trade  mark,  or  mark,  or  trade 
description  has  been  applied,  the  vendor  shall  be  deemed  to  warrant  that 
the  mark  is  a  genuine  trade  mark,  and  not  forged  or  falsely  applied, 
or  that  &e  trade  description  is  not  a  false  trade  description  witmn  the 
meaning  of  this  Act,  unless  the  contrary  is  expressed  m  some  writing 
flignedby  or  on  behalf  of  the  vendor,  and  delivered  at  the  time  of  the  sale 
or  contract  to  and  accepted  by  the  vendee."  As  to  what  amounts  to  a 
false  trade  description,  see  further  s.  18  of  the  Act;  Storey  v.  Chilworth 
Giaypowder  Co.,  24  Q.  B.  D.  90. 

Upon  a  sale  of  a  specific  chattel,  or  of  specific  goods,  the  actual  condi- 
tiosis  of  which  may  be  ascertained  by  the  purchaser,  there  is,  in  general. 
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2.  The  said  horse  was  not  then  sound  and  quiet  to  ride. 
Particulars : — 

The  warranty  was  in  writing,  dated  the of  — .  18- 

[or,  as  the  case  may  he\. 


no  implied  warranty  of  soundness  or  quality  (see  s.  14,  supra ;  and  see 
Parkinson  v.  Lee,  2  East,  314;  Dickson  v.  Zizania,  10  C.  B.  602,  610; 
Jones  V.  Just,  L.  E.  3  Q.  B.  197,  202 ;  37  L.  J.  Q.  B.  89 ;  Smith  v.  Hughes, 
L.  E.  6  Q.  B.  597,  603 ;  40  L.  J.  Q.  B.  225 ;  Leake  on  Contracts,  3rd  ed., 
pp.  331,  332);  and  the  rule  is  the  same  in  cases  of  exchange  of  specific 
goods  {La  Neuville  v.  Campbell^  3  Camp.  351). 

In  order  to  create  an  express  warranty  it  is  not  requisite  that  the  word 
'*  warrant*'  should  be  used ;  any  affirmance  or  representation  made  at  tho 
time  of  the  sale  is  a  warranty,  if  it  appear  to  have  been  so  intended  and 
understood  by  the  parties.  {PasUy  v.  Freeman,  3  T.  E.  51,  57 ;  2  Smith's 
L.  C,  10th  ed.,  p.  64;  and  see  notes  to  Chandelor  v.  Lopus,  2  Smith's 
L.  C,  10th  ed.,  p.  53 ;  and  Leake  on  Contracts,  3rd  ed.,  pp.  330,  331.) 

An  agent  who  gives  a  warranty  in  selling  on  his  master's  behalf  bmds 
his  master  by  such  warranty  where  it  is  within  the  limits  of  his  authoritj 
to  warrant,  or  where  such  warranty  is  within  the  apparent  limits  of  his 
authority  and  position  as  employed  by  his  master,  so  that  the  person 
dealing  with  him  has  a  right  to  believe,  and  does  believe,  that  he  has  tho 
authority  to  warrant  which  he  assumes  to  have.  Thus,  the  servant  of  a 
horse  dealer  employed  in  the  ordinary  conduct  of  the  business,  may  bind 
his  master  by  sellmg  a  horse  with  a  warranty,  though  he  may  on  the 
particular  occasion  have  express  instructions,  unknown  to  the  buyer,  not 
to  warrant.  {Howard  v.  Sheward,  L.  E.  2  C.  P.  148 ;  36  L.  J.  0.  P.  42 ; 
Prady  v.  Todd,  9  C.  B.  N.  S.  592 ;  30  L.  J.  C.  P.  223 ;  Coleman  v.  Miches, 
16  C.  B.  104;  24  L.  J.  C.  P.  128.)  But  if  the  master  does  not  carry  on 
the  business  of  a  horse  dealer,  a  servant  employed  by  him  on  a  particular 
occasion  to  sell  a  horse  would  have  no  implied  authority  to  warrant  the 
horse,  and  the  master  would  not  be  boimd  by  a  warranty  given  by  the 
servant,  if,  in  fact,  he  had  no  authority  to  warrant.  {Brady  v.  Todd, 
supra,)  If  the  master  in  such  case  affirms  the  sale  he  must  affirm  it 
in  toto,  and  adopt  the  waiTanty.     {Ih.) 

It  is  ordinarily  to  be  implied  that  defects  apparent  at  the  time  of  the 
bargain  are  not  included  in  a  general  warranty ;  a  party  therefore,  who 
should  buy  a  horse  knowing  it  to  be  blind  in  both  eyes,  could  not  sue  on 
a  general  warranty  of  soundness.  {Per  Tindal,  (5.  J.,  in  Margetson  v. 
Wright,  7  Bing.  603 ;  and  see  Holliday  v.  Morgan,  1  E.  &  E.  1 ;  28  L.  J. 
Q.  B.  9.) 

If  at  the  time  of  tho  sale  of  a  horse  the  horse  warranted  to  be  then 
sound  has  any  disease,  or  congenital  defect,  or  malformation,  which 
diminishes  his  usefulness  so  as  to  make  him  less  fit  for  work,  or  which 
will  in  the  ordinary  course  diminish  his  usefulness,  or  if  he  has,  either 
from  disease  or  accident,  undergone  any  alteration  in  structure  that 
actually  does,  or  in  its  ordinary  effect  wdl,  so  diminish  his  usefulness, 
such  horse  is  unsound.  {Kiddell  v.  Burnard,  9  M.  &  W.  669 ;  Holliday 
V.  Morgan,  1  E.  &  E.  1 ;  28  L.  J.  Q.  B.  9 ;  Leake  on  Contracts,  3rd  ed., 
p.  332.) 

A  warranty  may  be  given  so  as  to  be  a  warranty  only  of  soundness  for 
particular  purposes,  or  otherwise  limited  in  its  effect,  and  where  the 
warranty  is  qualified,  it  should  be  stated  according  to  its  terms.    (Sea 
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The  horse  was  tinsound  in  the  following  respects  [state  same]. 
By  reason  of  ,the  said  breach  of  warrantv  the  said  horse  was 

of  no  use  to  the  plaintiff  [or,  was  worth  £— —  less  than  if  it 

had  been  as  warranted]. 


Jones  V.  Cowley y  4  B.  &  C.  443 ;  Chapman  v.  Givyther,  L.  K.  1  Q.  B.  463; 
35  L.  J.  Q.  B.  142 ;  and  "  The  Body  of  the  StaUment  of  Claim,''  aiUe,  p.  55.) 

By  8.  53  (2),  "The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty ; "  and  by  s.  53  (3),  **  In  the  case  of 
breach  of  a  warranty  of  quality,  such  loss  is  primd  facte  the  difference 
between  the  value  of  the  goods  at  the  time  of  delivery  to  the  buyer  and 
the  value  they  would  have  had  if  they  had  answered  to  tJie  warranty." 

By  8.  54y  '*  Nothing  in  this  Act  shall  affect  the  right  of  tiie  buyer  or 
the  seller  to  recM[>ver  interest  or  special  damages  in  any  case  where  by  law 
interest  or  special  damages  may  be  recoverable,  or  to  recover  money  paid 
where  the  consideration  for  the  payment  of  it  has  failed." 

The  loss  of  profit  on  a  contract  for  a  resale  at  an  advanced  price  cannot, 
in  general,  be  recovered  {Clare  v.  Maynard,  infra)  \  but  in  cases  where  it 
is  £aown  to  both  parties  at  the  time  of  the  bargain  that  the  purchase  is 
made  for  the  purpose  of  resale  at  an  advanced  price  the  loss  on  such 
contract  may  be  recovered  [Randall  v.  Eaper,  B.  B.  &  E.  84 ;  27  L.  J. 
Q.  B.  266^.  The  fact  of  such  resale  at  an  advanced  price  may  be  evidence 
of  what  tne  value  would  have  been  if  the  goods  had  been  as  warranted. 
(See  Clare  v.  Maynard,  6  A.  &  E.  519.) 

The  costs  of  defending  an  action  brought  for  breach  of  a  similar 
warranty  given  upon  a  resale  by  the  purchaser,  is  recoverable  if  the 
action  wae  reasonably  defended  in  reliance  upon  the  original  warranty, 
and  it  was  known  to  the  original  vendor  when  he  gave  the  warranty  that 
the  person  who  purchased  m)m  him  bought  for  the  purpose  of  reselling 
with  a  similar  warranty,  so  that  the  contract  was  made  upon  that  footing. 
{Hammond  v.  Btusey,  20  Q.  B.  D.  79 ;  57  L.  J.  Q.  B.  68 ;  and  see  **  Agent,'' 
ante,  p.  93.)  If  notice  of  such  action  is  given  to  the  original  seller,  and 
he  returns  no  answer,  or  still  insists  on  the  truth  of  his  warranty,  and 
declines  to  interfere  in  the  action,  that  affords  evidence  that  the  defence 
of  the  action  is  reasonable.  {Lewis  v.  Peake,  7  Taunt.  153 ;  Hammond  v. 
Bussey,  supra.)  A  liability  to  pay  such  costs  may  be  sufficient  without 
payment.  {Randall  v.  Raper,  supra ;  see  further,  Leake  on  Contracts, 
3rd  ed.,  pp.  918,  931,  and  "  Damages,"  ante,  p.  62.) 

If  a  horse  has  been  sold  with  an  imtrue  warranty  to  a  purchaser  who 
has  been  compiled  to  keep  it  for  a  time  before  he  could  reasonably  resell 
it,  he  may  clami  the  cost  of  so  keeping  it  as  special  damage,  at  any  rate 
where  he  has  given  the  seller  the  option  of  taking  back  the  horse  on  the 
discovery  of  the  breach  of  warranty.  (Caswell  v.  Coare,  1  Taunt.  566 ; 
Chesterman  v.  Lamb,  2  A.  &  E.  129,  132.) 

Where  a  person  sold  a  cow  with  a  warranty  of  soundness,  knowing 
that  it  would  in  the  ordinary  course  be  placea  by  the  purchaser  with 
other  cattle,  and  the  purchaser,  relying  upon  the  warranty,  placed  the 
cow  with  other  cattle,  to  which  it  communicated  an  infectious  disease 
from  which  it  was  suffering  at  the  time  of  the  sale,  it  was  held  that  the 
purchaser  could  recover  as  special  damage  in  an  action  upon  the  warranty 
the  loss  caused  to  him  by  such  commimication  of  disease.  {Smith  y. 
Qreen,  1  0.  P.  D.  92 ;  45  L.  J.  0.  P.  29.) 
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For  Breach  of  Wan^anty  of  the  Quality  of  Goods  sold  and 
delivered^  with  a  Claim  for  Costs  incurred  in  defending  an 
Action  brought  by  a  Sub-vendee  (6). 

1.  The  plaintifi  has  suffered  damage  from  breach  of  warranty 
of  the  quality  of  a  cargo  of  linseed  sold  by  the  defendant  to  the 
plaintiff  under  the  contract  hereinafter  mentioned. 

2.  The  said  contract  waa  in  writing,  dated  the of , 

18 — ,  and  was  for tons  of  linseed,  to  be  delivered  at  Hull 

ex  ArgoSy  at  £ per  ton,  and  the  said  linseed  was  thereby 

warranted  to  be  first  class  Calcutta  linseed. 

3.  The  linseed  was  delivered  at  Hull,  but  was  not  first  class 
Calcutta  linseed. 

4.  The  plaintiff,  who  was  a  dealer  in  linseed,  bought  the  said 
linseed  from  the  defendant  for  the  purpose  of  then  re-selling  it 
at  a  profit  with  a  similar  warranty,  as  the  defendant  knew  at 
the  time  when  he  sold  it  to  the  plaintiff. 

6.  The  plaintiff,  on  the of ,18 — ,  re-sold  the  said 

linseed  to  E.  P.  at  the  price  of  £ per  ton,  with  a  warranty 

that  it  was  first  class  Calcutta  linseed,  and  delivered  it  to  the 
saidE.  F. 

6.  The  said  E.  F.  afterwards  brought  an  action  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice  for  the  breach  of 
the  last-mentioned  warranty  against  the  now  plaintiff,  who 
thereupon  gave  notice  to  the  defendant  of  such  action,  and 
reasonably  and  properly  defended  the  same,  but  judgment  was 
given  therein  on  the of  ' ,  18 — ,  against  the  now  plain- 
tiff with  costs,  and  the  now  plaintiff  was  obliged  to  pay  to  the 
said  E.  F.  the  amount  of  the  said  judgment  and  costs. 

Particulars  of  damages : — 


Loss  of  profit  on  the  said  re-sale, 

Amount  of  the  said  judgment, 

Taxed  costs  of  the  said  £!.  F.  in  the  said  action, 

Plaintiff's  costs  of  defending  the  said  action,     . 


£ 


For  Breach  of  a  Contract  to  supply  Chads  of  a  specified 

Description  (c). 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  contract 
[made  orally,  or^  made  by  letters  dated,  &c.,]  between  the 


i 


h)  See  preceding  note. 

c)  By  8.  13  of  the  Sale  of  Goods  Act,  1S93,  '*  Where  there  is  a  contract 
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plaintiff  and  the  defendant  for  the  sale  and  delivery  by  the 

defendant  to  the  plaintiff  of  [ tons  of  best  selected  copper], 

to  be  supplied  and  delivered  by  the  defendant  to  the  plaintiff 
at ,  at  the  price  of  £ per  ton  [payable  on  delivery]. 

2.  The  defendant,  on  the  of  ,  delivered  to  the 

plaintiff  at aforesaid  [ tons  of  copper]  in  pretended 

performance  of  the  said  contract,  and  the  plaintiff  then  received 
the  same  [and  paid  the  said  price  thereof  to  the  defendant]. 

3.  The  [copper]  so  delivered  by  the  defendant  was  not  [best 
selected  copper],  and  was  of  a  different  and  inferior  description 
and  quality. 

Particulars  of  damage : — 

£ 
Difference  between  the  value  of  the  [copper] 
delivered  and  the  value  of  the  same  quantity 
of  [best  selected  copper],      .... 


The  Kkej  where  there  has  aho  been  a  Breach  by  Non-delivery  of 
Fart  of  the  Goods  sold  {c)  :  see  R.  8.  C.  1883,  App.  C, 
Sect,  r.,  No.  2,  set  out  "  Sale  of  Goods,''  ante,  p.  322. 

for  the  sale  of  goods  by  description  there  is  an  implied  condition  that  the 
goods  shall  correspond  with  the  description." 

This  section  applies  in  cases  where  unascertained  goods,  or  goods  which 
the  buyer  has  no  opportunity  of  inspecting,  are  sold  by  a  particular 
description  (see  Chanter  v.  Hopkins,  4  M.  &  W.  399,  404;  Wieler  v. 
Schilizzi,  17  C.  B.  619;  25  L.  J.  C.  P.  89 ;  Josling  v.  Kingsford,  13  0.  B. 
N.  S.  447 ;  32  L.  J.  C.  P.  94;  Jonea  v.  Just,  L.  E.  3  Q.  B.  197,  205; 
Bowes  y.  Sharid,  2  Apn.  Gas.  455 ;  46  L.  J.  Q.  B.  561) ;  and  by  s.  14  (2) 
above  dted,  if  in  such  cases  the  goods  are  supplied  by  a  person  whose 
business  it  is  to  manufacture  or  deal  in  such  goods,  it  is  also  a  condition 
of  the  contract  that  they  shall  be  of  merchantable  quality,  that  is,  they 
must  be  merchantable  under  that  description  {Jones  y.  Justf  supra). 

If  the  goods  deliyered  do  not  answer  the  description  under  which  they 
are  sold,  uie  buyer  may,  in  general,  treat  this  failure  to  comply  with  the 
contract  as  a  breach  of  condition  entitling  him  to  reject  the  goods,  or  if 
he  retains  the  goods  he  may  bring  an  action  for  the  breach  of  the  contract 
to  deHyer  goods  of  the  specified  description.  (See  s.  11  (1)  and  s.  53  (1), 
cited  note  (o),  supra;  HeilbuU  y.  ffickson,  L.  K.  7  0.  P.  438;  41  L.  J. 
C.  P.  228;  Leake,  Srd  ed.,  p.  338.) 

It  is  further  proyided  by  s.  13,  that  '*  if  the  sale  be  by  sample,  as  well 
as  by  description,  it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds 
with  the  sample,  if  the  goods  do  not  also  correspond  with  the  description.*' 

By  8.  30  (3),  '*  Where  the  seller  deliyers  to  the  buyer  the  fpoda  he 
contracted  to  sell  mixed  with  goods  of  a  different  description  not  mduded 
in  the  contract,  the  buyer  may  accept  the  goods  which  are  in  accordance 
with  the  contract  and  reject  tiie  rest,  or  he  may  reject  the  whole."  (See 
Levy  y.  Green,  27  L.  J.  Q.  B.  111.) 

(e)  See  preceding  note. 
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For  Brea<;h  of  Warranty  on  a  Sale  of  Ooods  hy  Sample  (d), 
1.  The  defendant,  by  warranting  to  the  plaintifi  that 


pookets  of  hops  were  equal  in  quality  to  a  sample  thereof  then 

shown  by  him  to  the  plaintiff,  sold  the  said pockets  of 

hops  to  the  plaintiff  for  £ ,  [and  the  plaintilE  afterwards,  in 

reliance  upon  the  said  warranty,  took  delivery  of  the  said 

pockets  of  hops  from  the  defendant  and  paid  him  the  said  price 
for  them]. 

2.  The  said pockets  of  hops  were  not  at  the  time  of  the 

said  sale  equal  in  quality  to  the  said  sample,  and  were  greatly 
inferior  thereto. 

Particulars  of  damage : — 


jFbr  Breach  of  an  Implied  Warranty  that  Ooods  sold  and  supplied 
by  the  Defendant  in  the  course  of  his  Business  for  a  particular 
Purpose  u:ere  reasonably  Jit  for  that  Pwpose  {e), 

1.  The  plaintiff  has  suffered  damage  from  the  breach  of  a 
warranty  by  the  defendant  that  certain  goods,  that  is  to  say 


{d)  As  to  sales  by  sample,  see  s.  15  of  the  Sale  of  Gk)ods  Act,  1893, 
posty  p.  812  ;  Benjamin  on  Sales,  4tli  ed.,  p.  640. 

Where  unascertained  goods,  or  goods  which  the  buyer  has  no  oppor- 
tunity of  inspecting,  are  sold  by  sample,  it  is  a  term  of  the  contract  that 
the  ^oods  to  be  supplied  under  the  contnust  shall  correspond  in  kind  and 
quahty  with  the  sample,  and  if  the  goods  delivered  or  tendered  do  not 
correspond  with  the  sample,  the  buyer  may  treat  this  failure  to  comply 
with  uie  contract  as  a  condition  entitling  mm  to  reject  the  goods  and  to 
recover  the  price,  if  already  paid,  for  them ;  or,  if  he  retains  the  goods, 
as  a  breach  of  contract  entitlmg  him  to  recover  damages.  (See  s.  11  (1), 
s.  53  (1),  cited  ante,  pp.  355,  356  ;  GrimoldhyY,  Welh.lj.  R.  10  C.  P.  391 ; 
44  L.  J.  C.  B.  203  ;  ffeilbutt  v.  Hickson,  L.  R.  7  C.  P.  438 ;  41  L.  J.  C.  P. 
228  ;  and  **  Sale  of  Goods,*'  ante,  p.  361.) 

Where  there  is  a  contract  for  the  sale  of  goods  **  by  sample,  as  well  as 
by  description,  it  is  not  sufficient  that  the  bulk  corresponds  with  the 
sample,  if  the  goods  do  not  correspond  with  the  description."  (See  s.  13; 
and  see  Nichol  v.  Qodts,  10  Ex.  191.) 

As  to  the  measure  of  damans  in  actions  for  breach  of  contract  to 
supply  goods  in  accordance  with  samples,  see  s.  53  (2)  and  (3),  cited 
note  (b),  supra. 

(c)  See  8.  14  (1),  cited  ante,  p.  357 ;  and  see  Brown  v.  Edgxngixm,  2  M.  & 
G.  279 ;  Jones  v.  Bright,  5  Bing.  533 ;  Jone^  v.  Just,  L.  R.  3  Q.  B.  197, 
203;  Randall  v.  Ntwson,  2  Q.  B.  D.  102;  46  L.  J.  Q.  B.  259;  J<meB  v. 
Padgett,  24  Q.  B.  D.  650 ;  59  L.  J.  U.  B.  267. 

This  implied  warranty  of  fitness  may  be  broken  by  the  existence  of 
even  latent  defects.  {Randall  y.  Newson,  supra  ;  Drumnumd  v.  Van  /n^ii, 
12  App.  Gas.  284 ;  56  L.  J.  Q.  B.  563.) 
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\%iate  the  goodsX  which  were  sold  and  supplied  by  the  defendant 

to  the  plaintin  on  the of ,  18 — ,  were  reasonably  fit 

for  the  purpose  for  which  the  same  were  required,  viz.  [^state  the 
jmrposey 

2.  The  warranty  was  implied  under  the  following  oircum- 
stanoes.  It  was  in  the  course  of  the  defendant's  business,  as  a 
,  at ,  to  sell  and  supply  goods  of  the  description  afore- 
said, and  the  said  purpose  for  whicn  the  said  goods  were  required 
was,  before  and  at  the  time  of  the  said  sale,  made  known  by  the 
plaintiff  to  the  defendant,  so  as  to  show,  as  was  the  f £ict,  that 
the  plaintiff  relied  on  the  defendant's  skill  and  judgment  to 
supply  goods  reasonably  fit  for  the  said  purpose. 

3.  The  said  goods  were  not  reasonably  fit  for  the  said  purpose. 
Particulars : — 


Statement  of  Claim  upon  a  Warranty  of  Title  and  quiet  Possession 

on  a  Sale  of  Ooods  (/). 

1.  The  defendant  on  the of ,  18 — ,  by  warranting 

that  he  then  hcul  good  right  and  title  to  sell  certain  goods,  that 


Where  a  purchaser  orders  goods  from  a  manufacturer  of  such  goods, 
who  is  not  otherwise  a  dealer  in  them,  it  seems  to  be,  in  generaJ,  an  im- 
plied term  of  the  contract  that  the  goods  supplied  shall  be  of  such  manu- 
facturer's own  make.  {Johnson  v.  Jtaylton^  7  Q.  B.  D.  438 ;  50  L.  J.  Q,  B, 
753 ;  Starty  v.  Chilworth  Gunpowder  Co.,  24  Q.  B.  D.  90.) 

(/)  By  8.  12,  **  In  a  contract  of  sale,  unless  the  circumstances  of  the 
contiBct  are  such  as  to  show  a  different  intention,  there  is — (1)  an  implied 
condition  on  the  part  of  the  seller  that  in  the  case  of  a  sale  ne  has  a  right 
to  sell  the  goods,  and  that  in  the  case  of  an  agreement  to  sell  he  will  have 
a  rieht  to  sell  the  ^oods  at  the  time  when  the  property  is  to  pass :  (2)  an 
implied  warranty  Qiat  the  buyer  shall  have  and  enjoy  quiet  possession  of 
the  goods :  (3)  an  implied  warranty  that  the  goods  shall  be  free  from  any 
charge  or  incumbrance  in  favour  of  any  third  party,  not  declared  or 
known  to  the  buyer  before  or  at  the  time  when  the  contract  is  made.** 

Previously  to  this  enactment,  the  rule  was  that,  on  the  sale  of  a  specific 
I  chattel  or  specific  goods  there  was,  primd/aciey  no  warranty  as  to  title  on 

i  the  part  of  the  seller,  but  such  a  warranty  might  be  inferred  from  the 

usage  or  nature  of  a  particular  trade,  or  from  uie  circumstances  of  the 
sale.  Thus,  upon  a  sale  of  goods  in  a  shop,  the  shopkeeper  was  considered 
as  warranting  that  the  goods  were  his  to  sell,  and  if  the  purchaser  was 
deprived  of  the  goods  by  reason  of  a  defect  of  title  he  could  recover  back 
the  price.  (EichhoIzY.  Bannister,  17  C.  B.  N.  S.  708  ;  34  L.  J.  C.  P.  105.) 
But  a  pawnoroker  who  had  sold  an  article  as  a  forfeited  pledge  was  held 
to  warrant  only  that  it  had  been  pledged  with  him  and  was  irredeemable, 
and  that  he  knew  of  no  defect  of  title,  and  was  not  Uable  for  breach  of  an 
implied  warranty  of  title  upon  the  article  being  claimed  by  the  true 
owner  (Morley  v.  Attenhorough,  3  Ex.  500) ;  and  it  was  held  that  a  sale  of 
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is  to  say, ,  [and  that  the  plaintiff  should  have  and  enjoy 

quiet  possession  thereof]  sold  the  said  goods  to  the  plaintiff  for 
£— —  [which  sum  the  plaintiff  then  paid  to  the  deiendantj. 

2.  The  defendant  at  the  time  of  the  said  sale  had  not  lawful 
right  or  title  to  sell  the  said  goods  or  any  of  them  [and  the 
plaintiff  did  not  have  or  enjoy  quiet  possession  of  the  said  goods 
after  the  said  sale],  and  the  plaintiff  was  afterwards  obliged  to 
deliver  up  the  said  goods  to  E.  F.,  who  had  the  lawful  right 
and  title  thereto,  and  the  plaintiff  has  lost  the  said  goods  [and 

the  said  sum  of  £ ,  which  he  paid  the  defendant  for  the 

same]. 

Particulars : — 

The  warranty  was  mcule  orally  at  the  time  of  the  sale  [or, 
was  contained  in  a  letter  dated,  &c.,  or,  was  implied  from  the 
following  circumstances,  viz.,  {here  state  same)']. 


Witness  (a). 


goods  taken  in  execution  imported  no  warranty  of  title  (see  Chapman  v. 
Speller,  14  Q.  B.  621 ;  19  L.  J.  Q.  B.  239). 

A  concealment  b^  the  vendor  of  defects  in  lus  title,  which  are  known 
to  him,  and  which  it  is  his  duty  to  disclose,  amounts  to  fraud,  and  is 
actionable  as  such.    (See  Early  v.  Oarret,  9  B.  &  C.  932.) 

(a)  A  witness  may  maintain,  an  action  for  his  expenses  against  the  party 
by  whom  he  is  subpoenaed,  and  this  is  so  even  where  he  was  not  examined 
at  the  trial  because  he  had  refused  to  give  evidence  unless  his  expenses 
were  paid.  {Hallett  v.  Mears^  13  East,  15 ;  and  see  HdU  v.  Baie»^  £.  B. 
&  B.  675 ;  28  L.  J.  Q.  B.  14 ;  Chamberlain  v.  8Umeham,  24  Q.  B.  D.  113.) 

It  would  seem  that  on  taxation,  compensation  for  loss  of  time  is  not  in 
general  allowed  in  the  case  of  an  ordiiuury  witness,  though  in  tibe  case  of 
a  professional  witness  it  is  otherwise  (dnitty*s  Prac.,  14th  ed.,  pp.  563, 
716;  Collins  v.  Godfrey,  1  B.  &  Ad.  950);  and  that  consequently  an 
ordinary  witness  cannot  usually,  in  an  action,  recoyer  compensation  for 
loss  of  time  in  addition  to  his  expenses  ( Ih, ;  but  see  Chamberlain  v. 
Stoneham,  supra,) 

An  action  for  money  received  is  maintainable  to  recoyer  back  conduct 
money  paid  to  a  person  upon  a  subpoena  to  attend  a  trial  as  a  witness, 
where  he  does  not  attend  upon  the  subpoena.    (Martin  v.  Andrews,  7 

E.  &B.  1.; 

The  sohcitor  in  an  action  is  not,  in  general,  nersonally  liable  to  a 
witness  for  his  expenses.  (Robins  t.  Bridge,  3  M.  &  W.  114;  Lee  y. 
Everest,  2  H.  &  N.  285 ;  26  L.  J.  Ex.  334 ;  and  see  FendaU  y.  Nokes,  7 
Scott,  647 ;  see  further  '*  Witness,**  post,  p.  542.) 
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Work. 

State fnent  of  Claim  for  Work  done  and  Materiah  provided  (a), 

(J2.  8.  C,  1883,  App.  JS.  Sect.  11.) 

The  plaintiff's  olaim  is  for  work  done  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request. 

Particulars : — 

1882.  January  1  to  31  May.— To  re-building       £  s.  d. 
house  at  Wigan,  as  per  oontraot  dated  the 

24th  December,  1881        ....  3,400  0  0 

To  extras  as  per  account  delivered                       243  0  0 

3,643    0    0 
Paid  on  account 3,000    0    0 


Balance  due  ....  £643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from  the  31st  May,  1882,  till  payment  or  judgment. 
Place  of  trial,  Lancashire,  Northern  Division. 

(Signed) 

Delivered  the  1st  of  January,  1883. 


(a)  Under  the  general  term  ''work"  any  species  of  labour  may  be 
given  in  eyidenoe  (Clark  v.  Muwfordy  3  Camp.  37),  whether  mental  or 
physical,  or  both  {Ura/ion  v.  Armxtage^  2  0.  B.  336 ;  Clay  v.  Yates^  1  H. 
&  N.  73 ;  25  L.  J.  Ex.  237) ;  but  it  is  usual  and  proper  to  describe  the 
kind  of  work  or  the  character  in  which  the  work  has  been  done,  as,  work 
done  by  the  plaintiff  as  a  solicitor,  an  auctioneer,  a  broker,  &c.  If  there 
is  a  claim  for  materials  provided  it  must  be  stated.  {Heath  y.  Freeland, 
1  M.  A  W.  543.) 

Where  the  work  has  been  done  by  the  plaintiff  upon  his  own  materials 
in  making  an  article  to  be  deliverea  to  the  defendimt  under  a  contract  of 
sale,  the  work  is  done  by  the  pleCintiff  for  himself,  and  not  for  the  pur- 
chaser, and  the  subject  of  the  contract  should  be  treated  as  ^toods  sold, 
and  not  as  work  and  labour.  {Atkinson  v.  Bell,  8  B.  &  C.  277 ;  Lee  y. 
Orijin,  1  B.  &  S.  272;  30  L.  J.  Q.  B.  252.)  Contracts  which  fall  under 
the  description  of  work  and  labour,  although  they  result  in  the  deHyery 
of  completed  goods,  are  not  within  the  17th  section  of  the  Statute  of  Frauds, 
or  the  4th  section  of  the  Sale  of  Goods  Act,  1893.  (See  Clay  y.  Yates,  1  H. 
&  N.  73 ;  25  L.  J.  Ex.  237 ;  Lucas  y.  Godwin,  3  Bmg.  N.  C.  737 ;  Grafton 
T.  Armiiage,  2  0.  B.  336.} 

Where  work  is  done  oy  one  party  under  a  special  contract,  but  not 
according  to  its  terms,  the  other  ma^  refuse  to  accept  it  {Ellis  y.  ffamlen, 
3  Taunt.  52) ;  but  if  he  does  accept  it  and  takes  the  benefit  of  it,  he  may 
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By  a  Servant  against  a  Master  for  Salary  or  Wages  due :  see 

*^  Master  and  Servant,^*  ante^  p.  286. 


For  other  Forms  of  Statements  of  Claim  for  RemuneraUoti  for 
Services  rendered  in  various  capacities^  see  ^*  Agent y^  ante^ 
p.  87 ;  ^^  Auctioneery^  ante,  p.  110 ;  *^ Broker,'*  ante,  p.  166 ; 
''Carrier,''  ante,  pp.  170,  174;  ''Medical  Attendance,''  ante, 
p.  288;  "Solicitors,"  ante,  p.  351. 


be  sued  for  the  value  of  it  {Bum  v.  Miller ^  4  Taunt.  745).  If,  however, 
the  work  is  of  such  a  nature  that  it  cannot  be  rejected,  so  that  the  party 
has  no  option  in  accepting  it,  he  is  not  necessarily  liable  for  the  value ;  as 
work  done  in  building  upon  the  defendant's  land,  but  not  according  to 
contract.  {Ellis  v.  Hamlen,  supra;  Milner  v.  Fields  6  Ex.  829 ;  Bum  v. 
Miller y  supra;  Munro  v.  Butt,  8  E.  &  B.  738.) 

Where  the  terms  of  the  contract  are  such  as  to  make  the  remuneration 
contingent  upon  the  completion  of  the  services,  a  partial  performance  will 
not  alone  give  any  claim  against  tiie  employer.  {Hulle  v.  Heightman,  2 
East,  145 ;  Cutter  v.  Powell,  6  T.  R.  320 ;  2  Sm.  L.  C,  10th  ed.,  p.  1 ;  6  T. 
R.  320;  Appleby  v.  Dods,  8  East,  300;  Jesse  v.  Boy,  1  0.  M.&  B.  316; 
Moffait  V.  Laurie,  24  L.  J.  C.  P.  56;  Sinclair  v.  Bowks,  9  B.  &  0.  92; 
Green  v.  Mules,  30  L.  J.  C.  P.  343.)  So  if  the  completion  is  prevented  by- 
some  accident  or  event  that  may  excuse  the  further  performance,  yet  if 
there  be  no  default  in  the  employer,  he  is  not  liable  for  the  value  of  the 
part  performed  where  by  the  contract  payment  is  contingent  on  comple- 
tion. {Appleby  v.  Myers,  L.  E.  2  C.  P.  651 ;  36  L.  J.  C.  P.  331 ;  Adiard 
V.  Booili,  7  C.  &  P.  108;  Oillett  v.  Mawman,  1  Taunt.  140;  Metcalfe  ▼. 
Britannia  Ironworks  Co.,  1  Q.  B.  D.  613 ;  45  L.  J.  Q.  B.  837 ;  2  Q.  B.  D. 
423 ;  Ilovper  v.  Burness,  1  C.  P.  D.  137 ;  45  L.  J.  C.  P.  377.) 

But  wnere  the  contract  is  to  do  work  or  render  services  to  be  paid  for 
on  completion,  and  the  employer  revokes  the  retainer  before  the  work  is 
completed,  or  prevents  the  completion  of  it,  he  must  nevertheless  re- 
imburse the  party  employed  for  his  labour  expended  in  pursuance  of  the 
employment,  unless  the  contract  is  such  as  to  admit  the  power  of  reroca- 
tion  in  the  employer  without  any  compensation  for  the  services  rendered, 
as  to  which  see  **Age7it,*^  ante,  p.  88. 

It  is  common  in  building  contracts  and  the  like  to  make  it  a  condition 
precedent  to  the  payment  of  the  price  that  the  architect  or  engineer  give 
his  certificate  of  approval ;  and  then  there  can  be  no  claim  for  payment 
under  the  contract  until  it  is  given  {Morgan  v.  Birnie,  9  Bing.  672 ;  Milucr 
V.  Field,  5  Ex.  829 ;  Richards  v.  May,  10  Q.  B.  D.  400 ;  52  L.  J.  Q.  B, 
272) ;  and  that  is  so  even  where  tho  certificate  is  wrongly  or  unreasonably 
withheld  {Clarke  v.  Watson,  18  C.  B.  N.  S.  278  ;  34  L.  J.  C.  P.  148;  Scutt 
V.  Corporation  of  Liverpool,  3  D.  &  J.  334;  28  L.  J.  Ch.  230;  JDs  Worm^ 
v.  Mellier,  L.  E.  16  Eq.  554).  There  may,  however,  be  a  claim  or  right 
of  action  on  the  ground  of  fraud  where  the  certificate  is  withheld  by  the 
procurement  of  the  employer  in  collusion  with  the  architect.    {BoUerbury 
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Against  a  Workman  for  tmng  Bad  Materials  and  Workmanship. 

The  plaintifi  has  suffered  damage  by  breach  of  oontraot  bj 
the   defendant  in  not  completing   the    roofing    of    a    house 

at in  a  good  and  workmanlike  manner,  and  with  materials 

of  the  best  description  and  quality. 
Particulars : — 

The  contract  was  made  [state  howy  e,  g,y  by  letters  dated,  &c.]. 
The  workmanship  was  bad  in  the  following  respects  [state 

same\ 
The  materials  were  not  according  to  contract  in  the  follow- 
ing respects  [state  same]. 
The  damage  sustained  was  as  follows  [state  same]. 


Against  a  Coachmaker  employed  to  repair  a  Caniage^  for  not  using 
reasonable  Care  and  Skill  in  repairing  it  (b). 

The  plaintiff  has  suffered  damage  from  breach  of  contract  of 
the  defendant,  who  carries  on  business  as  a  coachmaker,  to  use 
reasonable  care  and  skill  in  repairing  the  plaintiff's  carriage. 
Particulars : — 

The  contract  was  made  [state  howy  e.g.,  orally]. 
The  want  of  care  and  skill  consisted  in  [state  what,  e.g.y 
using  ironwork   of  inferior  quality,   and  placing  un- 
seasoned wood  in  the  body  of  the  carriage]. 

The  plaintiff  incurred  £ expense  in  having  the  said 

carriage  repaired  properly  in  accordance  with  the  said 
contract  by  another  coachmaker. 


V.  Vgae,  2  H.  &  C.  42 ;  32  L.  J.  Ex.  77 ;  M'lntoah  v.  G.  W.  B.  Co.,  2  Mac. 
&  G.  74 ;  Stevenson  v.  WaUon,  4  C.  P.  D.  148 ;  48  L.  J.  C.  P.  318.) 

(6)  A  person  who  carries  on  a  particular  trade  requiring  skill,  impliedly 
contracts  that  he  will  use  reasonable  skill  in  the  exercise  of  such  trade 
when  employed  in  such  trade.  {Harmer  v.  Cornelius^  5  C.  B.  N.  S.  236 ; 
28  L.  J.  0.  P.  85 ;  Jenkins  v.  Betham,  15  0.  B.  189.)  If  the  work  is 
useless  owing  to  the  workman's  improper  execution  of  the  work  he  con- 
tracted to  do  with  reasonable  skill  and  care,  such  workman  can  recover 
nothing  in  respect  of  it.  (Famsiuorth  v.  Garrard^  1  Camp.  38  ;  Montriou 
V.  Jefferys,  B.  &  M.  317  ;  Denew  v.  Daverell,  3  Gamp.  451 ;  Huntley  v. 
Bulwer^  6  N.  0.  Ill ;  Kannen  v.  McMullen,  Peake,  59.) 
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For  a  Statement  of  Claim  by  a  Client  against  his  Solicitor  far 
Negligence  in  his  Conduct  of  Work  undertaken  on  the  Clienfs 
Retainei\  see  ^^  SolicitorSy^  antCj  p.  353. 


Ibr  a  Statement  of  Claim  by  a  Patient  against  his  Medical  Atten- 
dant for  Negligence  in  the  Course  of  his  Employmentj  see 
**  Medical  PractitionerSj^  postj  p.  471. 
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CHAPTER  VI. 

Statements  op  Claim  in  Actions  for  Wrongs. 


Bailments  (a). 

Against  a  Bailee  for  Negligence  in  Keeping  Ooods. 

The  plaintiff  has  suffered  damage  from  the  negligence  of  the 
defendant  in  not  safely  keeping  and  taking  proper  oare  of 


(a)  See  **  Bailments"  ante,  p.  112 ;  **  Conversion,"  post,  p.  385 ;  "  Deten- 
Hon"  post,  p.  408. 

The  duty  of  a  person  who  lets  out  carriages  for  hire  appears  to  be 
to  supply  a  carriage  as  fit  for  the  purpose  for  which  it  is  hired  as  oare 
and  skill  can  render  it.  He  is  bound  to  take  the  same  care  as  railway 
companies,  or  carriers  who  provide  carriages  for  the  public  to  travel  in. 
{Ht/man  v.  Nye,  6  Q.  B.  D.  625 ;  see  **  Carriers,''  ante,  p.  179.) 

The  hirer  of  a  carriage  is  liable  for  an  injury  to  it  occasioned  by  the 
negligent  driving  of  his  servant,  even  if  the  servant  is  not  at  the  time 
acting  in  the  course  of  his  autiiorized  employment.  {The  Coupe  Co,  v. 
Maddick,  (1891)  2  Q.  B.  413;  60  L.  J.  Q.  B.  676.) 

Bankers  are  not  gratuitous  bailees  of  docimients  or  securities  deposited 
with  them  by  their  customers  in  the  ordinary  course  of  their  business  as 
bankers  under  circumstances  which  would  create  a  lien  on  them  for  the 
customers'  general  banking  accounts.  {In  re  United  Service  Co,,  L.  B.  6  Gh. 
212 ;  39  L.  J.  Ch.  730.) 

Upon  the  gratuitous  bailment  of  a  chattel,  lent  for  use,  the  lia- 
bilities and  duties  of  the  borrower  and  the  lender  have  been  laid  down 
as  follows : — The  borrower  is  not  responsible  for  reasonable  wear  and 
tear ;  but  he  is  for  negligence,  for  misuse,  for  gross  want  of  skill  in  the 
use,  above  all  for  anything  that  may  be  qualified  as  le^l  fraud.  So,  the 
lender  must  be  responsible  for  defects  in  the  chattel  with  reference  to  the 
use  for  which  he  Imows  the  loan  is  accei)ted,  of  which  he  is  aware,  and 
owing  to  which  directly  the  borrower  is  injured.  By  the  necessarily 
implied  purpose  of  the  loan  a  duty  is  contracted  towards  the  borrower  not 
to  oonc^  from  him  those  defects  which  may  make  the  loan  perilous,  or 
unprofitable,  to  him.  {Blakemore,  or  Blackmore,  v.  Bristol  and  Exeter  By, 
Co.,  8  E.  &  B.  1057,  per  Coleridge,  J. ;  27  L.  J.  Q.  B.  167 ;  MoffaU  v. 
Bateman,  L.  R.  3  P.  C.  115 ;  and  see  further  Heaven  v.  Pender,  11  Q.  B. 
D.  503.)  Accordingly,  it  was  held  that  a  gratuitous  lender  of  a  scaffold 
was  not  liable  for  an  injury  sustained  by  me  borrower,  which  was  caused 
by  the  defective  construction  of  the  scaffold  of  which  the  lender  was  not 

B.L.  6  B 
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certain  goods,   viz.    \_8tate  what  the  goods  were\  which  were 
entrusted  by  the  plaintiff  •  to   the  defendant    to  be  by  the 
defendant  safely  kept  and  taken  care  of  [for  reward  to  the 
defendant  in  that  behalf]. 
Particulars  of  damage  : — 

[^Staie  same."] 


By  a  gratuitous  Bailee  of  a  Horse  for  Injuries  caused  him. 

1.  The  defendant  lent  the  plaintifi  a  horse  to  ride  which 
was,  as  the  defendant  then  knew,  vicious,  and  in  consequence 
dangerous  to  ride. 

2.  The  plaintiff  did  not  know  that  the  horse  was  vicious  or 
dangerous  to  ride,  and  the  defendant,  though  aware  that  this 
was  unknown  to  the  plaintiff,  did  not  inform  him  thereof. 

3.  The  plaintiff  in  consequence  rode  the  horse  and  was  by 
reason  of  its  vice  aforesaid  thrown  from  it  and  severely  injured. 

Particulars : — 


Bankruptcy  ((j). 


aware ;  although  the  jury  found  that  he  had  been  guiltv  of  negligence 
in  the  construction,  and  that  the  injury  was  caused  by  that  negligence. 
[McCarthy  y.  Young,  6  H.  &  N.  329 ;  30  L.  J.  Ex.  227.)  So,  in  the  case 
of  a  gratuitous  deposit  for  safe  custody,  the  bailee  is  only  bound  to  take 
ordinary  care  of  the  thing  deposited,  and  is  only  liable  if  hiB  negligence  is 
such  that  an  ordinarily  prudent  man  would  not  be  guilty  of  with  regard 
to  his  own  property.  {Gihhin  v.  McMuUeti,  L.  R.  2  P.  0.  317 ;  38  £.  J. 
P.  0.  25.) 

ia)  See  **  Bankruptcy ,**  ante,  p.  118. 
)auses  of  action  for  wrongs  committed  against  the  bankrupt  previously 
to  the  bankruptcy,  where  such  wrongs  affect  the  bankrupt's  property, 
pass,  in  general,  to  the  trustee  in  the  bankruptcy ;  but  causes  of  action 
for  wrongs  which  are  personal  to  the  bankrupt  do  not,  in  general,  yest  in 
the  trustee,  and  can  only  be  sued  upon  by  the  bankrupt.  (See  ** Bankruptcy  f** 
ante,  p.  121.) 

The  statement  of  claim  in  an  action  by  the  trustee  should  state  the 
facts  in  such  a  manner  as  to  show  that  the  right  of  action  is  one  which 
has  yested  in  him  as  trustee. 

Where  a  bankrupt  has  acquired  property  after  the  adjudication  without 
interference  by  the  trustee  in  his  bankruptcy,  and  a  wrong  has  been  com- 
mitted in  respect  of  such  property,  the  bankrupt,  thou$rh  undischarged, 
ma^  maintain  an  action  in  his  own  name  against  the  tortfeasor,  unless  and 
unfii  the  trustee  intervenes  (see  *  'Bankruptcy,**  ante,  p.  120),  and  accordingly 
the  defendant  in  such  case  could  not  validly  plead  the  facts  of  the  bank- 
ruptcy, &c.,  as  a  defence,  unless  he  also  added  an  allegation  that  the  trustee 
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Statement  of  Claim  by  a  Trustee  in  Bankruptcy  to  recot>er 
Damages  for  a  Wrong  committed  before  the  Bankruptcy  and 
affecting  the  Bankrupfs  Estate, 

Between  [A.  B.],  the  Trustee  of  the  property  of 

0.  D.,  a  bankrupt        ....    plaintifi, 

and 
fl.  F. .        .        .        •        •        .        .    defendant. 

Statement  of  Claim. 

The  plamtLff,  who  is  trustee  of  the  property  of  C.  D.,  a 
bankrupt,  claims  as  such  trustee  against  the  defendant  for 
damages  suffered  by  the  said  0.  D.  before  he  became  bankrupt 
by,  &c.  [hei'e  state  the  u^'ohg  complained  of  as  having  been 
committed  against  the  bankrupt's  property  before  the  bankruptcy^ 
adding  particularSj  where  necessaryy  as  for  instance^  by  the 
defendant  wrongfully  depriving  the  said  C.  D.  of  two  casks 
of  oil  by  refusing  to  give  them  up  on  demand.  {See  "  Oon- 
versiony^*  postj  p.  390.)]. 
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had  intervened  (lb.).  An  assignment  for  value  of  such  rigM  of  action  by 
the  bankrupt  to  a  person  deeding  hand  fide,  though  with  knowledge  of 
the  circumstances,  if  made  before  such  intervention,  is  good  against  the 
trustee,    {lb,) 

An  action  will  lie  for  maliciously,  and  without  reasonable  or  probable 
csause,  presenting  a  bankruptcy  petition  against  a  person,  and  causing  him 
to  be  adjudged  l&nkrupt,  provided  that  the  adjudication  has  been  reversed 
or  annulled  before  action.  {Johnsan  v.  Emerson,  L.  E.  6  Ex.  329,  368 ;  40 
li.  J.  Ex.  201,  222;  Metropolitan  BankY,  Pooley,  lOApp.  Cas.  210;  Qiiartz 
Bill,  &c.  Co,  V.  Eyre,  11  Q.  B.  D.  674 ;  52  L.  J.  Q.  B.  488 ;  see  ''Malicious 
Prosecution,**  post,  p.  459.)  The  bankrupt  himself  might  sue  in  such 
case  for  the  annoyance  and  personal  injury  thereby  occasioned  to  him, 
but  it  seems  that  the  right  to  damages  in  respect  of  any  injury  thereby 
occasioned  to  his  property  would  pass  to  the  trustee.  {Metropolitan  Ba/fik 
▼.  Pooley,  supra.) 

(a)  Ajb  to  the  duties  and  liabilities  of  carriers  of  goods  by  land,  see 
•*  Carriers,**  ante,p,  170. 

A  common  earner  is  not  liable  as  an  insurer  after  the  carriage  of  the 
goods  to  their  destination,  though  they  are  not  accepted  by  their  con- 
sigoee ;  after  completion  of  the  carriage  the  carrier  is  liable  only  for 
negligence.  {Garside  v.  Trent  Nav,,  4  T.  E.  581;  and  see  Bourne  v. 
Oatliffe,  3  M.  &  G.  643;  7  M.  &  G.  850 ;  11  CI.  &  P.  45;  Crouch  v.  G,  W. 
By.  Co.,  2  H.  &  N.  491 ;  27  L.  J.  Ex.  345 ;  Shepherd  v.  Bristol  By.  Co., 
L.  B.  3  Ex.  189;  37  L.  J.  Ex.  113 ;   (/.  N.  By.  Co.  v.  Swaffield,  L.  B.  9 
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Against  a  Common  Carrier  for  refusing  to  carry  Goods, 

1.  The  defendant  is  a  common  carrier  of  goods  for  hire  from 
to ,  and  the  plaintiff  on  the of ,  18 — ,  duly 


tendered  to  the  defendant  as  such  carrier  certain  goods  [state 

whaf]   of  the  plaintiff  at  aforesaid  and  requested  the 

defendant  as  such  carrier  to  carry  them  for  him  from  

to aforesaid  for  hire  to  the  defendant,  and  the  plaintiff 

was  then  ready  and  willing  and  offered  to  pay  to  the  defendant 
his  reasonable  hire  in  that  oehalf. 

2.  The  defendant  had  then  sufficient  means  and  oonvenienoe 
to  carry  the  said  goods  for  the  plaintiff  as  requested,  and  he 
could,  and  as  such  carrier  as  aforesaid  ought  to  have  done  so, 
but  the  defendant  did  not  and  would  not  carry  the  same. 


Against  Carriers  for  losing  Goods, 

1.  The  defendants  were  carriers  of  goods  for  hire  from 

to ,  and  on  the of ,  18 — ,  the  plaintiff  delivered 

to  the  defendants,  and  the  defendants  received  as  such  carriers, 
certain  goods  of  the  plaintiff  to  be  by  the  defendants  taken  care 

of  and  safely  and  securely  carried  from to aforesaid, 

and  there  delivered  to  [or,  for]  the  plaintiff,  within  a  reasonable 
time  in  that  behalf  for  reward  to  the  defendants. 

2.  The  defendants  did  not  take  care  of  the  said  goods  and 
did  not  eafely  and   securely  carry  and  deliver  the  same  to 

Of*,  fori  the  plaintiff  as  aforesaid,  whereby   the  same  were 
ost  to  the  plaintiff. 
Particulars : — 


f, 


Ex.  132 ;  43  L.  J.  Ex.  89 ;  MiUMl  v.  L.  &  Y,  Ry.  Co.,  L.  B.  10  a  B. 
256 ;  44  L.  J.  Q.  B.  107  ;  see  **  Carriers,''  note  (d),  ante,  p.  177.) 

A  misdelivery  of  goods  by  the  carrier  to  the  wrong  person  amounts  to 
a  conversion.  (Stephenson  v.  Hart,  4  Bing.  483 ;  Youl  v.  Ilarbottle,  Peake, 
49 ;  Wyld  v.  Pick/ord,  8  M.  &  W.  443  ;  Deverettx  v.  Barclay,  2  B.  &  Aid. 
704 ;  Brutol  Bank  v.  Mid.  By,  Co,,  (1891)  2  Q.  B.  653.)  It  is  the  duty  of 
a  carrier  to  keep  goods  which  are  to  be  fetched  away  a  reasonable  time  for 
the  consignee  to  come  and  fetch  them.  {Bourne  v.  Oatlife,  supnt ;  Pat^ 
Bcheider  v.  O.  W.  By.  Co.,  3  Ex.  D.  153.)  But  if  the  consignee  delays  to 
take  the  goods  away  within  a  reasonable  time,  the  obligation  of  the  car- 
rier becomes  that  oi  an  ordinary  bailee,  and  is  confined  to  taking  proper 
care  of  the  goods  as  a  warehouseman  {Chapman  v.  O.  W.  By,  Co.,  5  Q.  B. 
D.  278 ;  49  L.  J.  Q.  B.  420) ;  and  this  is  so,  even  if  the  goods  are  consigned 
»*  to  be  left  till  caUed  for"  (76.). 
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Agamst  a  Carrier  for  Misdelivery  of  Chods, 

The  plamtiff  has  suffered  damage  from  the  defendant's  neg- 
ligence in  delivering  oontrary  to  the  plaintiff's  orders,  to  a 
person  or  persons  other  than  tiie  plaintiff,  the  plaintiff's  goods, 

viz.  [state  tchaf],  whioh  had  been  on  the of ,  18—,  by 

the  plaintiff  entrusted  to  the  defendant  for  carriage  from 

to [for  reward  to  the  defendant],  whereby  the  plaintiff 

has  lost  his  said  goods. 

Particulars: — 


JBjf  a  Passenger  against  a  Railway  Company  for  Damages  for 
Personal  Injuries  sustained  in  a  Collision  (6). 

{R.  S.  C.  1883,  App.  C  Sect.  V.  No.  7.) 

The  plaiutiff  has  suffered  damage  from  the  defendant's  neg- 
ligence in  carrying  the  plaintiff  as  a  passenger  by  railway  from 
London  to  Brighton,  causing  personal  injuries  to  the  plaintiff, 
in  a  collision  near  Hayward  s  JSeath,  on  the  15th  of  January, 
1882. 
Particulars  of  expenses : — 

£     s.  d. 
Loss  of  fifteen  weeks'  salary  as  clerk  at  21. 

per  week         .  .  .  .      .    30    0    0 

Dr.  Smith 10  10    0 

Nurse  for  six  weeks        .  .  ••      •      3    0    0 


£43  10    0 
The  plaintiff  claims  500/. 
Place  of  trial — Sussex. 


For  other  Forms  of  Statements  of  Claim  in  Actions  against  Rail' 
way  Companies  for  personal  Injuries  sustained  by  their 
Negligence  J  see  "  Negligencey*  posty  pp.  477  et  seq. 


Against  Carriers  by  the  Executor  or  Administrator  of  a  Passenger 
kitted  by  the  Negligence  of  the  Defendants^  under  9  ^  10 
Vict.  c.  93 :  see  **  Executors^^^  posty  p.  426. 


(&)  See  **  Carritr$;'  anU,  p.  178,  and  *'  Negligence,''  post,  pp.  474,  475. 
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Against  a  Railway  Company  for  Loss  of  Passenger* s  Luggage 

see  "  CarrierSy^  ante,  p.  181. 
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(a)  Bights  of  conunon  are  of  yarioiis  kinds  and  may  be  claimed  in 
various  ways  (see  Leake  on  Uses  and  Profits  of  Land,  pp.  332  et  8eq, ;  and 
Williams  on  Commons).  Where  the  claim  is  by  prescription,  it  may  be 
either  by  prescription  at  common  law  or  by  prescription  under  the 
following  statute. 

By  the  Prescription  Act,  1832  (2  &  3  Will.  IV.  c.  71),  s.  1,  "no  clwm  which 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  right  of  common  or  other  profit  or  benefit  to  be  taken  and 
enjoyed  from  or  upon  any  land"  of  any  "person  or  body  corporate, 
except  such  matters  and  things  as  are  herein  specially  provided  for,  and 
except  tithes,  rent,  and  services,  shall,  where  such  right,  profit,  or  benefit 
shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming  right 
thereto,  without  interruption  for  the  full  period  of  thirty  years,  bo 
defeated  or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit 
was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
but  nevertheless,  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ;  and  when  such  right,  profit,  or 
benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid,  for  the  full 
period  of  sixty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing." 

Provision  is  made  as  to  claims  of  rights  of  way  or  other  easements  by 
B.  2,  cited  "  Ways;'  poety  p.  993 ;  and  as  to  light  by  s.  3,  cited  *•  Lighu;' 
post,  p.  452. 

By  s.  4,  "  each  of  the  respective  periods  of  years  hereinbefore  mentioned 
shall  be  deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question,"  and  "  no  act  or  other  matter 
shall  be  deemed  to  bo  an  interruption,  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in 
for  one  year  after  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  be  made." 

By  s.  6,  "  in  the  several  cases  mentioned  in  and  provided  for  by  this 
Act,  no  presumption  shall  be  allowed  or  made  in  favour  or  support  of  any 
claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  bright  or  matter 
claimed  for  any  less  period  of  time  or  number  of  years  than  for  such 
period  or  number  mentioned  in  this  Act,  as  may  be  applicable  to  the  case 
and  to  the  nature  of  the  claim." 

By  s.  7,  "  the  time  during  which  any  person  otherwise  capable  of 
resisting  any  claim  to  any  of  the  matters  before  mentioned  snail  have 
been  or  shall  be  an  infant,  idiot,  non  compos  mentU^  ftmt  covert^  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have  been  pending,  and 
which  shall  have  been  diligently  prosecuted  until  abated  by  the  death  of 
any  party  or  parties  thereto,  shall  be  excluded  in  the  computation  of  the 
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periods  hereinbefore  mentioned,  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible." 

By  8.  8,  "  provided  always,  that  when  any  land  or  water  upon,  over,  or 
from  which  any  such  way  or  other  convenient  {sic)  watercourse  or  use  of 
water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shaU 
be  held  under  or  by  virtue  of  any  term  of  life  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of  the  enjoyment 
of  any  such  way  or  other  matter  as  herein  last  before  mentioned  during 
the  continuance  of  such  term  shall  be  excluded  in  the  computation  of  the 
said  period  of  forty  years,  in  case  the  claim  shall  within  three  years  next 
after  the  end  or  sooner  determination  of  such  term  be  resisted  by  any 
person  entitled  to  any  reversion  expectant  on  the  determination  thereof. 

The  interruption  under  ss.  1,4,  must  be  an  obstruction  by  some  adverse 
claimant,  and  not  a  mere  cessation  of  user  by  the  claimant  himself.  {^Carr 
y.  Foster,  3  Q.  B.  581.)  An  custion  or  legal  proceeding  is  not  essential  to 
show  non-acquiescence  in  such  interruption,  which  is  a  mere  question  of 
fact     {Bennieon  v.  Cartwrigkt,  o  B.  &  S.  1 ;  33  L.  J.  Q.  B.  137.) 

The  periods  prescribed  by  the  Act  are  required  to  be  next  before  some 
suit  or  action  wherein  the  claim  shall  be  brought  in  question  (see  s.  4) ; 
consequently  until  such  suit  or  action  the  period  is  not  complete,  and  the 
right  is  not  established  {Ward  v.  Hobins,  15  M.  &  W.  237);  but  the 
establishment  of  the  right  in  any  such  suit  or  action  is  conclusive  in  any 
subsequent  suit  or  action  between  the  same  parties  without  further  proof 
of  enjoyment  for  the  period  next  before  the  pending  suit  or  action  {Cooper 
y.  Bubbucky  12  C.  B.  N.  S.  456 ;  31  L.  J.  C.  P.  323). 

A  right  of  common  of  pasture  for  cattle  levant  and  couchant  cannot  be 
prescrioed  for  in  respect  of  a  messuage  only  without  land.  {Schulea  v. 
Hargrtaves,  6  T.  R  46 ;  Benscm  v.  Chester,  8  T.  R.  396.) 

"Cattle  levant  and  couchant'*  imports  such  number  of  cattle  as  the 
land  to  which  the  right  of  common  is  appurtenant  is  capable  of  main- 
taining; but  it  does  not  necessarily  import  that  the  cattle  using  the 
common  are  actually  maintained  on  the  land.  {Carr  v.  Lambert ,  3  H.  & 
0.  499 ;  L.  E.  1  Ex.  168 ;  34  L.  J.  Ex.  66 ;  35  lb,  121 ;  Robertson  v. 
Hartopp,  43  Ch.  D.  485,  517  ;  59  L.  J.  Ch.  553.) 

A  copyholder  cannot  claim  common  of  pasture  appurtenant  without 
fltint  in  respect  of  his  copyhold  tenement,  but  his  right  of  pasture  must  be 
for  cattle  levant  and  coucnant  in  and  upon  such  tenement,  or  be  ascertained 
by  the  court  rolls,  or  in  some  other  manner.  {Morley  v.  Clifford,  20 
Ch.  D.  753  ;  51  L.  J.  Ch.  687.) 

With  respect  to  the  mode  of  pleading  rights  of  common  or  other  pre- 
scriptive rights,  it  was  the  rule,  previously  to  the  Prescription  Act,  that  it 
was  sufficient  for  a  plaintiff  suing  in  respect  of  such  rights  to  allege  that 
he  was  entitled  to  Ihe  right  claimed  by  reason  of  his  possession  of  land, 
without  specifically  deducing  or  setting  out  his  title,  or  the  mode  in  which 
his  title  arose,  although  where  such  rights  were  set  up  by  a  defendant  as  a 
defence  to  actions  of  trespass,  &c.,  a  greater  amount  of  particularity  in  the 
statement  of  his  title  to  tne  rights  alleged  was  required  (^see  1  Wms.  Saund. 
1871  ed.  p.  623) ;  and  it  was  enacted  by  s.  6  of  the  Prescription  Act  "that  in 
all  actions  upon  the  case  and  other  pleadings,  wherein  the  party  claiming 
may  now  by  law  allege  his  right  generally,  without  averring  the  existence 
of  such  right  from  time  immemorial,  sucn  general  allegation  shall  still  be 
deemed  su&cient,  and  if  the  same  shall  be  denied,  all  and  every  the  matters 
in  this  Act  mentioned  and  provided,  which  shall  be  applicable  to  the  case, 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and 
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thskt  in  all  pleadings  to  custions  of  trespass,  and  in  all  other  pleadings 
wherein  before  the  passing  of  this  Act  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be 
sufficient  to  aUege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of 
the  tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such 
of  the  periods  mentioned  in  this  Act  as  may  be  applicable  to  the  case,  and 
without  claiming  in  the  name  or  right  of  tne  owner  of  the  fee,  as  is  now 
usually  done ;  and  if  the  other  par^  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disabilify,  contract,  agreement  or  other  matter 
herembefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law,  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming, 
and  shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation." 

The  last-cited  section  must  be  read  subject  to  the  Judicature  Acts  and 
the  Orders  thereunder  (see  O.  XIX.  rr.  1,  4  ;  Jud.  Act,  1875,  ss.  21,  33  (2^, 
and  it  would  seem  that  in  strictness  either  a  plaintiff  or  a  defendant  should 
state  in  what  manner  the  alleged  right  is  chumed  to  have  arisen.  {Harris 
V.  Jenkins,  22  Ch.  D.  481 ;  62  L.  J.  Oh.  437  ;  Sptdding  v.  Fiizpatrick, 
38  Ch.  D.  410;  58  L.  J.  Ch.  139;  and  see  Baylis  v.  Tysaen-Amhurst,  6 
Ch.  D.  500;  46  L.  J.  Ch.  718;  Rohimnn  v.  Duletno  Siiigh,  11  Ch.  D.  798, 
823 ;  48  L.  J.  Ch.  758 ;  Philipps  v.  Philipps,  4  Q.  B.  D.  127 ;  48  L.  J. 
Q.  B.  135;  Palmar  v.  Palmer,  (1892)  1  Q.  B.  319;  61  L.  J.  Q.  B.  236.) 
A  daim  which  does  not  show  how  the  right  arises  may  be  embarrassing, 
and  in  such  case  an  order  may  be  obtained  that  it  should  be  struck  out, 
or  for  particulars  showing  how  the  right  is  claimed.  {Harris  v.  Jenkins, 
supra ;  and  see  Palmer  v.  Palmer,  supra,)  The  right  should  be  described 
accurately  in  respect  to  its  extent,  with  all  the  restrictions  and  qualifica- 
tions, if  any,  to  which  it  is  subject.  It  is  immaterial,  however,  that  a 
right  is  alleged  more  narrowly  than  it  really  exists,  provided  the  allega- 
tion is  wide  enough  to  cover  the  disturbance  complained  of.  (See  Duncan 
V.  Louch,  6  Q.  B.  904;  TehhuU  v.  Selhy,  6  A.  &  E.  786.) 

A  right  of  common  was  held  to  be  well  laid  as  **  for  sheep  at  all  tibtnee 
of  the  year,"  though  it  was  proved  to  be  subject  to  folding  the  sheep  at 
night  on  a  certain  farm;  the  expression  bemg  held  to  mean  all  usual 
times.  {Brook  v.  Willett,  2  H.  Bl.  224.)  Where  a  dedaration  alleged  a 
right  of  common  for  all  commonable  cattle,  it  was  held  to  be  some 
evidence  in  support  of  it  that  the  plaintiff  was  shown  to  have  turned  on 
all  the  cattle  which  he  km)t,  although  he  had  never  kept  any  dieep. 
{Manifold  v.  Penninaton,  4  B.  &  C.  161.)  Where  the  declEu*ation  alleged 
a  right  of  common  by  reason  of  the  possession  of  a  messuage  and  la^d, 
proof  of  a  right  of  common  in  respect  of  land  only  without  any  messuage 
was  held  sufficient.  {Bicketts  v.  Salioey,  2  B.  &  iud.  360.)  If  the  allega- 
tion of  the  right  is  divisible,  it  seems  that  the  plaintiff  is  entitled  to  a  limited 
verdict  for  a  divisible  part  of  the  right  alleged,  though  he  fails  to  prove 
the  residue.  (See  Giles  y.  Groves,  12  a  B.  721 ;  1  Chit.  PL  7th  ed.  400.) 
Any  Division  of  the  High  Court  of  Justice  has  jurisdiction  to  grant  an 
injunction  against  a  wrongful  inclosure  or  other  interference  witii  rights 
of  common,  and  such  injunction  may  be  claimed  accordingly  in  addition 
to  claims  of  damages  or  other  relief.    (See  **  Injunction,^*  post,  p.  446.) 

One  freehold  tenant  of  a  manor  can  maintain  an  action  on  behalf  of 
himself  and  all  other  freehold  tenants,  or  freehold  and  copyhold  tenants 
of  the  manor  (if  numerous  and  having  the  same  interest),  to  obtain  a 
declaration  of  the  title  of  such  tenants  to  rights  of  common,  and  an 
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Claim  for  a  Disturbafice  of  a  Right  of  Common  of  Pasture  by 
Digging  up  Turf  and  Soil  and  Enclosing. 

1.  The  plamtiS  was  [and  is]  entitled  to  common  of  pasture 
for  all  the  commonable  cattle  levant  and  couchant  in  and  upon 

injunction  restraining  the  lord  of  the  manor  from  interfering  with  those 
rightsi  (See  O.  XVI.  r.  9 ;  Warrick  v.  Quern's  College^  Oxford,  L*  B.  6  Ch. 
716 ;  40  L.  J.  Ch.  780 ;  Hall  v.  Byr<m,  4  Ch.  D.  667 ;  46  L.  J.  Ch.  297 ; 
Commissioners  of  Sewers  v.  Glassey  L.  B.  19  Eq.  134;  Ih.  7  Ch.  466;  41 
L.  J.  Ch.  409;  Ih,  415 ;  and  see  Robertson  v.  Bartopp,  infra.) 

The  lord  of  a  manor  cannot  ordinarily  justify  inclosing  or  approving,  or 
taking  gravel,  marl,  loam  and  the  like  in  the  wastes  of  the  manor  to  such 
an  extent  as  to  interfere  with  the  rights  of  common  of  the  commoners 
appurtenant  to  their  tenements,  though  he  may  inclose  or  approve,  or 
take  gravel,  marl,  loam  and  the  like  so  long  as  he  does  not  thereby 
interfere  with  such  rights.  (Hall  v.  Byron,  4  Ch.  D.  667 ;  46  L.  J.  Ch.  297 ; 
Bobinson  v.  Dtdeep  Singh,  11  Ch.  D.  798,  831 ;  48  L.  J.  Ch.  758;  Robertson 
v.  Hartopp,  43  Ch.  D.  484,  498.)  The  onus  of  proof  that  in  approving  or 
enclosing  he  has  left  sufficient  pasture  for  the  commoners  is  on  the  lord. 
{Robertson  v.  Hariopp,  supra.) 

By  tiie  Statute  of  Merton  (20  Hen.  III.  c.  4)  and  the  Statute  of 
Westminster  the  Second  (13  Ed.  I.  st.  1,  c.  46)  the  lord  of  a  manor  might 
approve  or  inclose  a  part  of  the  wastes  of  the  manor,  if  he  left  sufficient 
common  for  the  commoners ;  "but  by  56  &  57  Vict.  c.  57,  cited  **  Common," 
post,  p.  865,  such  approvement  or  mclosure  made  after  September  22nd, 
1893,  is  invalid,  unless  made  with  the  consent  of  tlie  Board  of  Agri- 
culture. 

A  light  of  common  cannot  be  claimed  on  behalf  of  an  indeterminate  and 
fluctuating  body  of  persons,  such  as  the  inhabitants  of  a  parish,  unless  by 
virtue  of  a  grant  from  the  Crown  or  of  an  Act  of  Parliament.  {Gateward's 
Ca»e^  6  Co.  59b ;  Lord  Rivers  v.  Adams,  3  Ex.  D.  361 ;  48  L.  J.  Ex.  IX  47 ; 
Chilton  V.  Corporation  of  London,  7  Ch.  D.  735 ;  47  L.  J.  Ch.  433.) 

The  following  instances  of  dedarations  under  the  foimer  practice  may 
be  useful  for  purposes  of  reference,  viz. :— A  declaration  for  injury  to  a 
right  of  common  of  pasture  to  which  the  plaintifl'  claimed  to  be  entitled  as 
freeman  of  a  borough :  Beadsworth  v.  Torkington,  1  Q.  B.  782. 

The  like  by  an  owner  of  land  in  a  common  field  claiming  a  right  of 
common  over  the  whole  field :  Cheesman  v.  Hardham,  1  B.  &  Aid.  706. 

The  like  claiming  a  right  of  common  for  a  certain  number  of  cattle  of 
different  kinds :  Ifichols  v.  Chapman,  5  H.  &  N.  643 ;  29  L.  J.  Ex.  461. 

A  declaration  for  disturbing  a  right  of  common  by  surcharging :  Bowen 
V.  J€«ifef«,  6  A.  &  E*  911. 

A  declaration  for  disturbing  a  right  of  common  by  removing  the  manure 
of  the  cattle  and  so  impoverishing  the  common :  Pindar  v.  JVadsuwrth,  2 
East,  154. 

Declarations  for  disturbing  the  plaintiff's  right  of  common  of  pasture 
by  digging  up  the  soil  and  inclosing :  Carr  v.  Foster,  3  Q.  B.  581 ;  Ricketts 
Y.  ScUwey,  2  B.  &  Aid.  360. 

For  a  statement  of  claim  for  disturbing  a  right  of  pasturage,  see  Robinson 
T.  Duleep  Singh,  11  Ch.  D.  798 ;  48  L.  J.  Ch.  758. 

For  a  statement  of  claim  by  freehold  and  copyhold  tenants  of  a  manor 
on  behalf  of  themselves  and  other  tenants  for  disturbance  of  rights  of 
conunon  of  pasturage,  estovers,  &c.,  see  Robertson  v.  Hartopp,  43  Ch.  1).  485 : 
69  L.  J.  Ch.  553. 
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his  messuage  and  land  known  as Farm,  at ,  in  and 

over  a  waste  or  common  called  ,  in  tto  parish  of , 

at  all  times  of  the  year  as  to  the  said  messuage  and  l&nd 
appertaiuing. 

'2.  The  defendant  dlsturhed  and  injured  the  plaintiff  in  the  nae 
and  enjoyment  of  his  said  common  of  pasture  by  wrongfully 
digging  up  and  suhverting  the  soil  and  carrying  away  the  ttirf 
of  the  said  waste,  and  by  wrongfully  enclosing  a  part  thereof 
and  keeping  the  same  enclosed. 

Fartioulars : — 

The  right  is  claimed  [s(fj^e  how,  c.  g.,  under  the  Fresoription 
Act,  1832,  by  sixty  years',  and,  as  an  alternative,  by  thirty 
years'  uninterrupted  enjoyment  as  of  right].  The  pMtioulars 
of  the  acts  of  disturbaaoe  are  as  follows : — 

1^1/  an  injunction  is  chimed,  atld  a  paragraph  statitig  any  facts 
material  for  that  purpose :  see  "  Injunction,"  post,  p.  448.] 


Claim  for  a  Disturbance  of  a  Right  of  Common  of  Pasture  by 
WrongfitUy  putting  Cattle  on  the  Common. 


1.  \Aai, 

2.  The  d 


n  the  previous  fbrm.'] 
e  defendant  disturbed  and  injured  the  pl^tifl  in  the  use 
and  enjoyment  of  his  said  common  of  pasture  by  wrongfully 
putting  divers  horses,  oows  and  sheep  in  and  upon  the  said 
waste  and  keeping  and  depasturing  the  same  there  for  a  long 
time. 

Particulars  [tu  in  the  previous  Ibrm}. 


COMFANT  (rt). 


(a)  See  "Company,"  ante,  p.  182. 

Witli  respect  to  actions  by  and  Bgainst  incorporated  companiee  for 
wrongs  generally,  aee  "  Corporation,"  pott,  p.  397. 

A  person  indacod  by  tho  frQudulent  miereprosentatioiie  of  the  agents  of 
a  jotat-stock  company  to  become  a  shareholder  in  the  company  cajinot 
sue  the  company  for  damaees  for  the  fraud  whilst  he  remains  a  share- 
holder ;  aod,  therotore.  if  tno  resdssion  of  his  contract  with  the  company 
becomes  impossible,  by  the  winding  up  of  the  company  or  by  other  meaos, 
he  cannot  maintain  such  action,  though  he  may  sue  such  of  the  directors 
or  other  officers  or  agents  of  the  company  as  ore  peraonally  reeponaibls 
for  the  misrepresentatunie.  {Souldtuiofth  v.  Citjf  o/Oltugow  Bank,  i  App. 
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Cas.  317 ;  43  L.  T.  194 ;  see  Stona  v.  City  Bank,  3  C.  P.  D.  282 ;  47  L.  J. 
C.  P.  681 ;  Cargill  v.  Bowery  10  Oh.  D.  502,  617  ;  47  L.  J.  Ch.  649.) 

As  to  actions  to  rescind  contracts  by  which  a  person  has  become  a 
shareholder,  and  for  the  rectification  of  the  register,  see  Lynde  y.  Anglo- 
Italian  Spinning  Co.,  (1896)  1  Gh.  178  ;  65  L.  J.  Ch.  96. 

As  to  actions  against  the  directors  or  promoters  of  a  company  for  mis- 
representations  in  prospectuses,  &c.,  see  ** Fraud,**  post,  p.  436. 

An  action  wiU  lie  for  malidously  presenting  a  winding-up  petition 
a^^ainst  a  solvent  company,  without  proof  of  actual  damage.  {Quartz 
Hill  Co.  V.  Eyre,  11  Q.  B.  D.  674 ;  52  L.  J.  a  B.  488 ;  see  "  Malicious 
Prosecution" post,  p.  459.) 

Companies  whicn  are  constituted  by  Act  of  Parliament  incorporating 
the  Companies  Clauses,  &c.  Act,  1845,  or  containing  similar  proyisions, 
are,  in  general,  under  a  statutory  obligation  to  register  the  names  of 
ahaxeholders  in  the  company  on  proper  application  being  made  for  that 
purpose,  and,  if  they  wrong^Uy  refuse  or  neglect  to  pedorm  this  duty, 
the  person  aggrieved  by  such  neglect  may  sue  them  in  an  action  for 
damages.  {LkUy  y.  Thompsan,  10  M.  &  W.  309;  Norris  y.  Irish  Land  Co,, 
8  E.  &  B.  512 ;  27  L.  J.  Q.  B.  115 ;  Copeiand  y.  NoHh  Eastern  By,  Co., 
6  E.  &  B.  277  ;  Catchpole  y.  AmbergaU  By.  Co.,  1  E.  &  B.  HI ;  22  L.  J. 
Q.  B.  35) ;  and  for  a  mandamus  {Norris  y.  Irish  Land  Co. ;  and  Copeiand 
▼.  North  Eastern  By.  Co.,  supra ;  Ward  y.  South  Eastern  By.  Co.,  2  £.  &  E. 
812 ;  29  L.  J.  Q.  B.  177  ;  and  see  **  Mandamus,"  post,  p.  462.)  So,  also, 
an  action  for  mandamus  or  injunction  may  be  brought  against  such 
company,  if  they  wrongfully  remoye  a  shareholder's  or  stockholder's 
name  from  the  register  and  improperly  insert  another  name  in  its  place. 
(Eustace  v.  Dublin  By.  Co.,  L.  K.  6  Eq.  182 ;  37  L.  J.  Ch.  716;  and  see 
Barton  y.  L.  &  N.  W.  By.  Co.,  38  Ch.  D.  144;  BarUm  y.  North  Staff. 
My.  Co,  38  Ch.  D.  458 ;  57  L.  J.  Ch.  800.) 

As  to  actions  for  wrongfully  declaring  the  plaintifTs  shares  forfeited 
and  selling  them,  see  Catchpole  y.  Ambergate  By.  Co.,  supra. 

Companies  registered  under  the  Companies  Act,  1862,  are  under  a  like 
obligation  to  keep  a  r^^ister  of  their  shareholders  (see  s.  25),  and  if,  in 
cases  where  they  are  not  justified  by  their  Articles  of  Association  in  refus- 
ing to  register  a  transfer  of  shares,  they  wrongfully  refuse  or  neglect  to 
regiaXaT  the  transferee  as  a  shareholder  in  respect  of  the  shares,  or  if  they 
Tolase  or  neglect  to  replace  on  the  register  a  shareholder's  name  which 
has  been  wrongfully  removed  from  it,  the  person  aggrieved  may  sue 
them  for  damages,  and  for  a  mandamus.  (See  Swan  v.  North  British  Co., 
2  H.  &  C.  75;  32  L.  J.  Ex.  273;  Skinner  y.  City  his.  Corporation,  14 
Q.  B.  D.  882 ;  54  L.  J.  Q-  B.  437  ;  Tomph'nson  v.  Balkis  Co.,  (1891)  2 
Q.  B.  614;  (1893)  A.  C.  396;  In  re  Ottos  Mines,  (1893)  1  Ch.  618;  and 
**  Mandamus,"  post,  p.  463.) 

A  summary  remedy  is  provided  in  such  cases  by  s.  35,  as  regards  any 
company  registered  in  England,  by  motion  or  application  at  Chambers 
for  an  order  for  the  rectification  of  the  register,  and  for  the  pa3rment  by 
the  company  of  any  damages  the  party  aggrieved  may  have  sustained. 
{In  re  Ottos  Mines,  supra  ;  see  also  s.  98,  and  the  Companies  Act,  1867, 
8.  26.)  This  jurisdiction  will  not,  however,  be  exercised  in  complicated 
and  doubtful  cases  {Ex  p.  Shaw,  2  Q.  B.  D.  463  ;  46  L.  J.  Ex.  65 ;  Ex  p. 
Parker,  L.  B.  2  Ch.  685;  15  W.  R.  1217),  and  in  such  last-mentioned 
cases  an  action  may  still  be  necessary  (Buckley  on  Companies,  6th  ed., 
pp.  98—101).  
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Statement  of  Claim  against  a  Railway  Company  for  Negligence 
catuing  personal  If^juries  to  a  Passenger :  see  "  Garners" 
ante,  p.  373. 

By  an  Owner  of  Land  against  a  Company  for  a  Mandamus 
requiring  th«m  to  issue  their  Warrant  to  the  Sheriff  to 
summon  a  Jwy  in  a  disputed  Compensation  under  the  Lands 
Clauses  Consolidation  Act,  1815  (b). 

1.  The  plaintifl's  claim  is  for  a  mandamus  oommandiDg  the 
defendants  who  are  a  company  incorporated  hj  the Act 


(6)  A  notice  to  treat  for  the  sale  of  lands  under  s.  18  of  the  Lands 
Clauses  Coneolidatioii  Act,  lS4d  (8  &  9  Yict.  c.  18),  creates  wlkat  for  most 
puTpoaea  amounts  to  a  relation  of  vendor  and  purchaser  between  the 
Ljidowner  and  tlie  company  giving  the  notice,  even  where  tlie  land  has. 
not  been  actually  taken  by  the  company.  ( Tiuertoa.  Ry.  Co.  v.  Lootrmore,  9 
App.  Ca8.480.493;  63  L.  J.  Ch.  812;  Skrphtrd  v.  Nor<mch,WiC\i.'D.  iitS; 
M  L.  J.  Ch.  1030.)  The  company,  after  giving  Huch  notice,  may  be  com' 
palled  U>  have  tike  value  ol  the  laJid  asse^ed  in  the  statutory  manner  (see 
s.  68).  and  if  they  retuee  or  neglect  to  issue  their  warrant  to  the  sheriff  lor 
that  purpose,  after  the  proper  steps  have  been  taken  by  tha  landowner,  an 
action  may  be  brought  against  them  for  a  mandamus  ia  compel  them  to 
perform  that  duty,  and  the  landowner  may  also  claim  damages  in  such 
action.  (See  lb. ;  Folherby  v.  Mttropolitati  By.  Co.,  L.  B.  2  C.  P.  188 ;  36 
L.  J.  C.  P.  88  ;  Moryan  v.  Melrcpolitan  Ry.  Co.,  L.  B.  3  C.  P.  533;  4  lb. 
97  ;  37  L.  J.  C.  P.  26a ;  38  L.  J.  0.  P.  87  ;  Gti^l  v.  Pceh  ffy.  Co.,  L.  E. 
5  C.  P.  SS3 ;  39  L.  J.  U.  P.  329  ;  Widna  Alkali  Co.  v.  Shtffidd  Ry.  Co., 
37  L.  T.  131 ;  see  "  Mandamiu,"  pott,  p.  463.)  As  soon  as  the  valtM  of 
the  land  is  fixed  in  accordance  witli  tha  statute,  the  relation  of  vendor 
and  purchaser  becomes  complete.  (3ee  Bardi-ng  v.  MttropoHtan  By.  Ca., 
L.  E.  7  Ch.  154  ;  41  L.  J.  Ch.  371  ;   TiixHon  By.  Co.  v.  Lootemore,  lupra.) 

Whenever  land  has  been  actually  taken  by  dfie  company  or  injuiioualy 
affected  by  the  execution  of  thair  works,  and  the  compensation  claimed 
exceeds  50/.,  it  is  in  effect  enacted  by  e.  68  of  the  tast-mentioDed  Act 
that  where  notice  in  writing  has  bean  duly  given  by  a  party  entitled  to 
compensation  of  his  desire  to  have  the  amount  of  such  compensatioQ 
settled  by  the  verdict  of  a  jury,  and  the  company  have  not  paid  or  entered 
iut«  a  written  agreement  to  pay^  tha  amount  of  compensatiou  claimed, 
and  have  neglected  to  issue  within  due  time  their  warrant  to  tha  sheriff 
to  summon  a  jury  to  settle  the  amount  of  such  compensation,  the  cooi- 
pany  thereby  become  liable  to  pay  to  him  the  whole  amount  claimed  by 
him.  (See  BaiUtone  v.  Fork  By.  Co..  16  Q.  B.  404;  Burkiruhaic  v.  Bir- 
mingham Ry.  Co.,  6  Ex.  476;  Eattham  v.  Blackburn  By.  Co.,  9£x.  758; 
&lyn  V.  Abrrdan  Ry.  Co.,  6  C.  B.  N.  S.  369;   28  L.  J.  C.  P.  271 ;  Kfiapp 


V.  Liitdon,  0.  dk  D.  Ry.  Co..  2  H.  &  C.  212 ;  32  L.  J.  Ex.  236 ;  Barktr  t 
Met.  Ry.  Co.,  IT  C.  B.  N.  3.  786.)  But  so  tar  as  regards  railway  compauiea, 
the  provisions  of  the  last- mentioned  section  have  been  modified  by  the 


Begulation  of  Railways  Act.  1868  (31  &  32  Vict.  c.  1 19],  which  in  substance 
enacts,  by  s.  41,  that  in  every  case  of  lands  purchased  or  taken  otharwiae 
than  by  agreement,  aud  in  every  case  of  lands  injuriously  affected  »» 
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l^tate  the  company* s  special  Acf]  which  incorporates  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845  [or,  state  which  of 
smh  provisions  so  far  as  is  materiality  to  issue  their  warrant  to  the 

shenJS  of requiring  him  to  summon  a  jury  to  settle  and 

determine  by  their  verdict  the  question  of  disputed  compensation 
within  the  meaning  of  the  said  Act,  which  has  ansen  between 
the  plaintiff  and  the  defendants,  the  defendants  having  wrong- 
fully neglected  to  issue  such  warrant. 


therein  mentioned,  either  the  company  or  the  landowner  may,  at  any 
time  before  the  issue  of  the  company's  warrant  to  the  sheriff,  apply  for  a 
judge's  order  for  the  trial  of  the  question  of  compensation,  to  be  stated  in 
an  issue  which  is  to  be  tried  in  the  same  manner  as  any  issue  joined  in  an 
ordinary  action  (see  In  re  Edst  London  By.  Co.,  24  Q.  B.  D.  507) ;  and  i^e 
same  Act,  by  s.  42,  enacts  that,  whenever  the  company,  under  the  pro- 
visions of  the  Lands  Clauses,  &c.  Act,  are  bound  to  issue  their  warrant  to 
the  sheriff  to  summon  a  compensation  jiiry,  the  obtaining  by  the  com- 
pany of  such  judge's  order  as  above  mentioned,  shall  be  a  satisfaction  of 
such  duty  on  the  part  of  the  company. 

When  the  amount  of  compensation  is  assessed  by  a  jury  under  the 
provisions  of  the  Lands  Clauses,  &c.  Act,  1845,  the  verdict  of  the  jury  is, 
generally  speaking,  conclusive  as  to  the  amount  of  compensation  (unless 
it  is  for  an  entire  sum  which  includes  non-compensable  items),  but  it  is 
not  conclusive  as  to  the  right,  which  may  be  disputed  in  an  action  for  the 
amount.  {Bead  v.  Victoria  By.  Co.,  1  H.  &  C.  826;  32  L.  J.  Ex.  167; 
Mortimer  v.  South  Wales  By.  Co.,  1  E.  &  E.  375;  28  L.  J.  Q.  B.  129; 
In  re  East  Londoti  By.  Co.,  supra.)  So  it  is  also  with  the  award  of  an 
arbitrator  as  to  the  compensation  to  be  paid  under  the  Act.  {Beclcett  v. 
Midland  By.  Co.,  L.  B.  1  0.  P.  241 ;  35  L.  J.  C.  P.  163;  Bhod^s  v.  Aire- 
dale Commissioners,  L.  B.  9  C.  P.  508 ;  1  C.  P.  D.  402 ;  45  L.  J.  C.  P. 
861 ;  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  B.  5  H.  L. 
418;  41  L.  J.  Ex.  137;  and  see  Brierley  Hill  Local  Board  v.  Pear  sail,  9 
App.  Cas.  595.)  It  is  a  good  defence  to  an  action  on  such  award  that 
the  award  is  for  an  entire  sum,  including  compensation  for  non-compen- 
sable matters  which  cannot  be  severed  from  the  rest.  {Beckett  v.  Midland 
By.  Co.,  supra;  Bhodes  v.  Airedale  Commissioners,  supra.) 

As  to  the  application  of  the  Arbitration  Act,  1889,  to  such  arbitrations, 
see  **  Arbitration,^*  ante,  p.  103. 

To  entitle  a  party,  none  of  whose  land  has  been  taken,  to  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845,  for  injurious  affection 
of  land  or  buildings,  the  injury  must  be  such  as,  but  for  the  statute 
authorizing  the  acts  done,  would  have  supported  an  action,  and  the 
damage  must  be  damage  arising  from  the  construction  or  execution  of 
the  works,  and  not  from  the  authorized  use  of  the  railway,  &c.  after  its 
completion.  {Caledonian  By.  Co.  v.  Walker,  7  App.  Cas.  259 ;  Att.-Gen. 
V.  Met.  By.  Co.,  (1894)  1  Q.B.  384.) 

Ab  to  the  meaning  of  '*  injuriously  affected"  in  the  statute,  see  Beckett 
V.  Midland  By.  Co.,  L.  B.  3  C.  P.  82 ;  Hammersmith  By.  Co.  v.  Brand, 
L.  B.  4  H.  L.  171;  38  L.  J.  H.  L.  265;  McCarthy  v.  Met.  Board  of  Works, 
L.  B.  7  H.  L.  243 ;  43  L.  J.  C.  P.  385 ;  Ford  v.  Met.  By.  Co.,  11  Q.  B.  D. 
12;  Cowper  Essex  v.  Acton  Local  Board,  14  App.  Cas.  153;  London  & 
Tilbwry  By.  Co.  v,  Gower^s  Schools,  24  Q.  B.  D.  326. 
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2.  The  oompensatioii  claimed  by  the  plaintifl  exoeeded  £50, 
and  is  olaimed  by  the  plaintiff  in  respect  of  his  interest  as  owner 
of  landB  required,  by  ft  notice  to  treat  duly  given  by  the  defen- 
dants to  the  plaintiff,  to  be  taken  by  the  defendantA  for  their 
works  [and  mjuriously  affected  by  the  exeoution  of  the  defen- 
dant's works]. 

Particulars: — 


Cos  VERSION  (a). 


(o)  Hiifl  action  Tfts  called  trm^fr  from  the  original  form  of  Uie  declara- 
tion, when  it  was  applicable  only  to  the  case  of  goods  lost  and  fonnd, 
and  oonve)i«d  by  the  finder  to  his  own  use.  When  thie  form  of  action 
■was  eTtendcd  to  all  oonveraions  of  poods,  whether  ensuing  upon  a  loas 
and  finding  or  not.  the  averment  of  the  loss  and  finding  inserted  in  the 
count  become  fictitionB.  (1  Chit.  PI.  7th  ed.  163.)  Since  this  fictitious 
BTerment  was  abohshed  by  the  0.  L.  P.  Act. -1832  (16  &  16  Vict.  o.  76), 
s.  49,  the  cause  of  action  may  perhaps  be  more  correctly  designated  as  a 
amvertioa  o(  goods,  the  term  adopted  in  the  schedule  to  that  Act,  and 
in  App.  C.  of  the  B.  8.  C.  1883. 

A  conTarsion  ia  a  wrongful  interference  with  goods,  as  by  taking, 
using,  or  destroying  them,  inconsistent  with  the  owner's  right  of  possea- 
sion.  {Fouldti  v.  WtUoufihfn/,  8  M.  &  W.  640;  Thorogood  v.  Robitutm,  6 
Q.  B.  769;  Jona  v.  Brown,  25  L.  J.  Ex.  345;  Simmom  t,  LUli/atonr,  8 
Ex.  431 ;  HioH  v.  L.  <E  N.  W.  Rv.  Co.,  4  Ex.  D.  188 ;  48  L.  J.  Ex.  543 ; 
HoainiY.  Fowler,  h.  E.  7H.  L.  757;  44  L.  J.  a  B.  169;  Alrxandrr  y. 
Southty.SB.&Ald.  247;  Hmld  y.  CartT/,  11  C.  B.  977;  21  L.  J.  C.  P.  97; 
BurTOuiil-»  V.  Bfiyne,  5  H.  &  N.  296 ;  29  L.  J.  Ex.  185 ;  Pillolt  \.  WilHn- 
jmn,  2H.  &C.  72;  3 /J.  345;  32  L.  J.  Ek.  201;  34  26.22;  Hiort  v.  Bott, 
I..  E.  9  Ex.  86:  43  L.  J.  Ex.  81;  McEntire  t.  Potltr.  22  Q.  B.  D.  438.) 
To  constitute  this  injury  there  must  be  some  act  of  the  defendant  re- 
pudiating the  owner  a  right,  or  some  exercise  of  dominion  inconsiBtent 
with  it.  {lb.;  Jona  v.  Hmigh.  5  Ex.  D.  115;  49  L.  J.  Ex,  211;  Fiut 
Art  Sodtts  T.  Union  BaiJe,  17  Q,  B.  D.  70S ;  6fi  L,  J.  Q.  B.  70.) 

Any  person  who.  however  innocently,  obtains  possession  of  goods  the 
property  of  another  who  has  been  fraudulently  deprived  of  the  poseemioo 
ot  tiiem,  and  disposes  of  them,  whether  for  his  own  benefit  or  that  of  any 
other  person,  is  guilty  of  a  conversion.  {Prr  Lord  Chelmsford  in  HoUina 
X.  Fowler.  L.  E.  7  H.  L.  788.  795  :  44  L.  J.  Q.  B.  169,  190 ;  ffiort  v.  Bott, 
L.  R.  9  Ex.  86;  43  L.  J.  Ex.  81;  Coehrane  v.  Bymilt,  40  L.  T.  744; 
Nardmtn  v.  Booth,  1  H.  &  C.  803 ;  32  L.  J.  Ex.  103 ;  SUj.heva  v.  EltmU, 
4M.  &S.  269;  Barker  y.  Furlmig.  (1891)  2  Ch.  172;  60  L.  J.  Ch.  368.) 

A  mere  conbvct  of  sale  ot  goods,  not  in  market  overt,  without  debvery 
or  change  of  possession,  or  transfer  of  the  documents  of  title  by  whim 
possession  may  be  obtained,  as  it  does  not  afiect  the  property  in  the 
goods,  is  not  a  conversion  by  the  aeller.  [Lancathtrt  Waggon  Cn.  t, 
Fitzhvgh,  6  H.  &  N.  502 ;  30  L.  J.  Ex.  231 ;  and  see  Barter  v.  Furlong, 

Where  the  plaintiffs  sent  the  defendant  an  invoice  of  barley,  and  » 
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delivery  order  which  made  it  deliverable  to  the  order  of  the  consignor  or 
consignee,  the  defendant  having  in  fact  oidered  no  barley,  and  one  G. 
fraudulently  procured  the  defendant  to  indorse  the  delivery  order  to  him, 
and  80  procured  and  disposed  of  the  barley,  it  was  held  that  the  defendant 
by  so  mdorsing  ezercL^  dominion  over  the  barley  without  authority, 
and  was  guilty  of  a  conversion  thereof.  [Hiort  v.  Bott,  L.  B.  9  Ex.  86 ;  43 
L.  J.  Ex.  81 ;  per  Cotton,  L.  J.,  and  Thesiger,  L.  J.,  in  i/bnes  v.  Hough, 
ante,  p.  382.) 

The  purchase  of  goods  which  the  seller  had  no  right  to  sell,  accom- 
panied by  taking  possession,  is  a  conversion  by  the  nurchaser  against  the 
true  owner,  although  the  purchaser  did  not  luiow  the  sale  was  wrongful 
(Fine  Art  Society  v.  Union  Bank,  17  Q.  B.  D.  705,  712;  66  L.  J.  Q.  B. 
70^;  so  where  a  principal  ratifies  the  unauthorized  purchase  on  his 
beoalf  by  his  agent  of  a  chattel  which  the  vendor  had  no  right  to  sell,  he 
is  guilty  of  a  conversion  [Hilhery  v.  Hatton,  2  H.  &  C.  822 ;  33  L.  J.  Ex. 
190). 

"Where  the  plaintiff  placed  his  goods  on  board  the  defendant's  ship  to 
be  carried,  the  refusal  of  ihe  defendant  to  ^ve  the  plaintiff  bills  of  lading 
in  his  own  name,  and  the  denial  of  his  title  as  owner,  and  the  taking  c3 
the  goods  to  a  person  not  intended  by  the  owner  to  have  them,  was  held 
to  amount  to  a  conversion.  {Falk  v.  Fletcher,  18  C.  B.  N.  S.  403 ;  34  L.  J. 
C.  P.  146;  and  see  Jones  v.  Hough,  supra;  Peek  v.  Larsen,  L.  R.  12  Eq. 
378 ;  40  L.  J.  Ch.  763.)  But  a  mere  refusal  to  sign  bills  of  lading  con- 
taining a  certcun  clause  to  which  the  owner  was  entitled,  and  the  sailing 
with  me  cargo  on  board  without  anj  bills  of  lading  being  signed,  but 
without  any  denial  of  the  owner's  title  or  demand  by  the  owner  of  re- 
delivery, was  held  to  be  a  breach  of  contract,  but  no  conversion.  {Jones 
V.  Hough,  supra,) 

Where  the  secretary  of  a  company  improperly  paid  into  his  own  account 
at  the  defendants'  bank  post  office  orders  belonging  to  the  company, 
instead  of  into  the  company's  account,  the  defendants  were  held  guuty  of 
conversion  in  cashing  the  orders  at  the  post  office.  {Fine  Art  Society 
V.  Union  Bank,  supra,) 

A  banker  who  receives  from  his  customer  a  cheque,  post  office  order, 
or  bin  belonging  not  to  his  customer,  but  to  some  other  person,  may, 
by  getting  it  cashed,  collected  or  discounted,  be  liable  for  a  conversion  of 
it,  S  his  customer  is  acting  wrongfully,  and  without  the  authority  of  the 
true  owner,  in  cases  where  the  currency  or  negotiability  of  the  instru- 
ment does  not  afford  an  answer  by  giving  to  such  banker  or  customer  a 
good  title  as  a  bond  fide  holder  for  value,  or  where  the  banker  has  no 
Fpedal  protection  sudi  as  that  afforded  by  s.  82  of  the  Bills  of  Exchange 
Act,  1882,  cited  ante,  p.  154,  in  the  case  of  receiving  payment  of  a  crossed 
cheque.  {Fine  Art  Society  v.  Union  Bank,  supra  ;  Kleinwort  v.  Comptoir 
d'Fscampte,  (1894)  2  Q.  B.  167 ;  63  L.  J.  Q.  B.  674.) 

Where  the  conversion  cannot  be  proved  by  any  positive  act,  it  may  be 
inferred  from  proof  of  a  demand  of  the  goods  by  the  plaintiff,  and  a 
refusal  to  deliver  them  by  the  defendant,  he  having  the  control  over  them 
at  the  time.  {Philpott  v.  Kelley,  3  A.  &  E.  106 ;  Verrall  v.  Jiobinson,  2  C. 
M.  &  R.  496;  Caiterall  v.  Kenyon,  3  Q.  B.  310;  M'Kewen  v.  Cotching,  27 
li.  J.  Ex.  41 ;  Walker  v.  Clyde,  10  C.  B.  N.  S.  381 ;  France  v.  Gaudet, 
li.  R.  6  Q.  B.  199 ;  40  L.  J.  Q.  B.  121.) 

A  demand  and  refusal  is  always  evidence  of  a  conversion.  If  the  refusal 
is  in  disregard  of  the  plaintiff's  title,  and  for  the  purpose  of  claiming  the 
goods  either  for  the  defendant  or  a  third  person,  it  is  a  conversion.     {Per 
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Blackburn,  J.,  in  HoUins  v.  Fowler ^  L.  E.  7  H.  L.  757,  766 ;  44  L.  J. 
Q.  B.  169,  174.)    If  the  refusal  is  by  a  person  who  does  not  know  the 

Slaintiff's  title,  and  having  a  bond  fide  doubt  as  to  the  title  to  the  goods 
etains  them  for  a  reasonable  time,  for  clearing  up  that  doubt,  it  is  not  a 
conversion,  {lb, ;  Isaac  v.  Clarke^  2  Buls.  306,  312 ;  Vaughan  v.  WaUy 
6  M,  &  W.  492 ;  9  L.  J.  Ex.  272.)  So  a  finder,  or  an  involuntary  bailee 
of  goods  is  justified  in  taking  steps  for  their  protection  and  safe  custody 
until  he  finds  the  owner,  and  it  is  no  conversion  to  remove  them  bond 
fide  to  a  place  of  security.  (See  per  Blackburn,  J.,  Hollms  v.  Fowler ^ 
aupra;  and  Kirk  v.  Gregory y  1  Ex.  I).  55 ;  45  L.  J.  Ex.  186,  a  case  of 
trespaae,) 

A  warehouseman  with  whom  »)ods  have  been  deposited  is  not  guUty 
of  conversion  by  merely  keeping  tnem  or  restoring  them  to  the  depositor, 
though  that  person  turns  out  to  have  had  no  authority  from  tine  true 
owner  {per  Blackburn,  J.,  Ilollina  v.  Fowler ^  supra;  Healdy.  Carey ,  11 
C.  B.  977 ;  21  L.  J.  0.  P.  97 ;  Alexander  v.  SoiUhey,  5  B.  &  Aid.  247  ; 
Olyn  V.  East  &  West  India  Dock  Co,  6  Q.  B.  D.  475,  491) ;  but  he  becomes 
guilty  of  a  conversion  if,  after  demand  by  the  true  owner,  he  nevertheless 
persists  in  restoring  them  to  such  depositor,  the  assimiption  and  exercise 
of  dominion  over  a  chattel  inconsistent  with  the  title  of  the  true  owner 
being  a  conversion  (see /)cr  Brett,  J.,  in  Hollins  v.  Fowler ^  supra;  Hiort 
V.  BoUy  L.  R.  9  Ex.  86 ;  43  L.  J.  Ex.  81).  The  same  principle  would  seem 
applicable  to  carriers  and  the  like.  {lb. ;  Oreenuxiy  v.  Fisher^  1  C.  &  P. 
190,  as  to  which  see  per  Blackburn,  J,,  in  Hollins  v.  Fowler,  L.  B.  7  H.  L. 
768 ;  44  L.  J.  Q.  B.  175.)  If  a  man  steals  a  chattel  and  takes  it  to  a 
earner  to  be  carried  to  A.,  and  there  delivered  to  X.,  and  the  carrier 
takes,  carries,  and  delivers  the  chattel  accordingly,  it  is  clear  that  he 
would  not  be  guilty  of  a  conversion.  {Per  Bramwell,  L.  J.,  Olyn  v.  East 
and  West  India  Dock  Co.,  supra.) 

As  to  the  effect  of  a  qualified  demand  or  refusal,  see  Alexander  v.  Stmihey^ 

5  B.  &  Aid.  247 ;  Crunch  v.  White,  1  Bing.  N.  C.  414  ;  RushwoHh  v.  Taylor, 
3  Q.  B.  699 ;  Dairies  v,  Vernon,  6  Q.  B.  443 ;  Lee  v.  Bayee,  18  0.  B.  599 ; 
Clark  V.  Chamberlain,  2  M.  &  W.  78 ;  Burroughes  v.  Bayne,  5  H.  &  N. 
296 ;  29  L.  J.  Ex.  185. 

If  some  time  is  necessarily  taken  by  the  defendant  to  obtain  actual 
possession  of  the  ^oods,  and  deliver  them  up,  and  he  does  not  make  any 
unnecessary  delay  m  doing  so,  he  is  not  on  that  account  guilty  of  a  con- 
version.    {Towne  v.  Lewie,  7  0.  B.  608.) 

An  act  of  conversion  diifers  from  a  mere  trespass,  inasmuch  as  the 
former  must  amount  to  a  deprivation  of  the  possession  to  such  an  extent 
as  to  be  inconsistent  with  the  right  of  the  owner,  and  evidence  an  inten- 
tion to  deprive  him  of  that  right ;  whereas  the  latter  includes  every  direct 
forcible  injury  or  act  disturbing  the  possession  without  the  consent  of 
the  owner,  however  slight  or  temporary  the  act  may  bo.  {Fouldes  v.  FTtV- 
loughby,  8  M.  &  W.  540 ;  and  see  per  Parke,  J.,  Smith  v.  Ooodmn,  4  B. 

6  Ad.  420  ;  and  see  Burroughes  v.  Bayne,  supra.) 

Where  a  person  is  left  in  possession  of  his  goods,  he  cannot  sue  for 
a  conversion  thereof,  unless  his  dominion  over  the  property  has  been  in- 
terfered with  in  such  a  way  that  he  has  been  actually  deprived  of  the  use 
of  his  goods.  A  limited  interference  with  the  plaintifiTs  goods  where  all 
along  tibe  plaintiff  is  himself  in  possession,  does  not  constitute  conversion. 
{England  v.  Cowley,  L.  B.  8  Ex.  126 ;  42  L.  J.  Ex.  80.) 

If  a  pawnbroker,  with  whom  goods  are  wrongfully  pledged  without 
the  assent  of  the  owner,  refuses  on  demand  by  the  owner  to  restore 


Conversion.  385 


them  to  him,  this  is  a  conversion  by  such  pawnbroker,  the  indemnity, 
given  by  s.  25  of  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  o.  93),  to  the 
j>awnbroker  who  delivers  a  pledge  to  the  person  producing  the  pawn- 
ticket, applying  only  as  between  the  pawnbroker  and  the  pawnor  or 
owner  who  has  authorized  the  pledge.  (Singer  Co,  v.  Clark,  6  Ex.  D.  37  : 
49  L.  J.  Ex.  224.) 

If  a  bailee  of  chattels  deals  with  the  chattels  in  a  manner  inconsistent 
with  the  purpose  for  which  they  aro  held,  he  may  be  guilty  of  a  conver- 
sion, as  wnero  a  carrier  delivers  goods  to  the  wrong  person.  {Devereux  v. 
Barclay,  2  B.  &  Aid.  702 ;  Stephenson  v.  Hart,  4  Bmg.  476,  483  ;  Wyld  v. 
Piek/ard,  8  M.  &  W.  443 ;  Hiort  v.  Loiidon  and  North  Western  By,  Co,,  4 
Ex.  D.  188,  194 ;  48  L.  J.  Ex.  645,  546) ;  or  where  an  innkeper  having 
a  lien  upon,  but  no  power  to  sell,  goods  of  his  g^est,  sells  them  {MullinfT 
Y,  Florence,  3  Q.  B.  D.  484;  47  L.  J.  Q.  B.  700).  Now,  by  41  &  42 
Vict.  c.  38  (Innkeepers  Act,  1878 J,  innkeepers  may,  under  certain  con- 
ditions, realise  their  lien  by  a  sale  by  auction.  (See  **  Innkeeper y"  post, 
p.  905.) 

A  mere  omission  or  negligence  of  a  bailee,  or  person  entrusted  with  the 
possession  for  a  special  purpose  in  the  course  of  his  employment,  is  not  a 
conversion ;  thus,  the  loss  of  goods  by  a  carrier  is  not  a  conversion  (2 
Wms.  Saimd.  1871  ed.  103;  i?0M  v.  t/oA^wow,  5  Burr.  2825 ;  Williams  y. 
Oesse,  3  Bing.  N.  C.  849;  KirkmanY,  Hargreaves,  1  Selw.  N.  P.,  13th  ed., 
364) ;  nor  is  delivery  of  the  goods  in  the  ordinary  course  of  business  at 
the  place  directed,  although  they  are  delivered  to  someone  not  intended 
by  the  sender  {M'Kean  v.  M'lv&r,  L.  R.  6  Ex.  36 ;  40  L.  J.  Ex.  30).  But 
an  active  wrongful  disposal  by  a  bailee  of  property  bailed  in  a  manner 
inconsistent  with  the  bailment  is  a  conversion,  and  puts  an  end  to  tiie 
bailment.     {Mulliner  v.  Florence,  supra,) 

There  is  a  distinction  between  a  pledge  and  a  bailment  giving  a  lien 
without  power  of  sale.  In  the  latter  case  an  unauthorised  sale  or  pledging 
of  the  property  bailed  terminates  the  bailment,  and  is  a  conversion,  whilst 
in  the  former  case  a  sale  or  sub-pledge  is  not  so  inconsistent  with  the 
original  contract  or  pledge  as  to  terminate  the  pledge  or  amount  to  a 
conversion.  {Mulliner  v.  Florence,  3  Q.  B.  D.  484,  492 ;  47  L.  J.  Q.  B. 
700,  703;  Ualliday  v.  Holgaie,  L.  E.  3  Ex.  299;  37  L.  J.  Ex.  174; 
Dotiald  V.  Suckling,  L.  B-  1  Q.  B.  585 ;  35  L.  J.  Q.  B.  232.) 

A  right  of  lien,  properly  so  called,  is  a  mere  personal  right  of  detention, 
and  an  unauthorized  transfer  of  the  thing  does  not  transfer  that  personal 
right.  {Per  Blackburn,  J.,  in  Donald  v.  Suckling,  supra;  and  see,  also, 
Mulliner  v.  Florence,  stipra,) 

In  order  to  maintain  an  action  for  conversion  the  plaintiff  must  have 
the  right  to  the  immediate  possession  of  the  goods,  and  not  merely  a  pro- 
perty in  reversion,  or  future  property.  {Bradley  v.  Copley,  1  C.  JB.  685.) 
As  to  suing  for  injuries  to  reversionary  interests,  see  **£eversion,**  post, 
p.  504.  The  owner  of  goods  let  to  another  for  a  term  still  continuing  can- 
not maintain  this  action  {Cordon  v.  Harper,  7  T.  R.  9) ;  nor  can  the  owner 
of  goods  in  the  possession  of  another  who  is  entitled  to  a  lien  on  them 
{Milgate  v.  Kebble,  3  M.  &  G.  100) ;  but  any  special  or  temporary  owner- 
Bhip  with  immediate  possession,  as  under  a  lien  or  bailment,  is  sufficient 
to  maintain  the  action  {Legg  v.  Evans,  6  M.  &  W.  36 ;  Roberts  y.  Wyatt, 
2  Taunt  268;  Brierly  y.  Kendall,  17  a  B.  937).  Where  goods  are 
bailed  to  ano^er  for  hire,  the  bailee  is  the  proper  person  to  sue  for  a 
oomyeraion  by  a  third  party ;  but  where  the  bailee  terminates  the  bail- 
ment by  any  act  inconsistont  with  it,  as  where  the  bailee  of  goods  for 
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hiie,  or  a  bailee  having  a  mere  personal  lieu  without  power  of  sale,  sells 
them  to  &  third  party,  the  bailor  ma^  at  once  sue  the  purchaser  or  the 
bailee  for  a  conversion.  {Cooj/er-v.  Millomatt,  1C.B.672;  Fennv.  BMt- 
Oon,  7  Ex.   152;  Bryant  y.   Wardtll,  2  Ex.  479;  Midtintr  t.  Floraue, 

Upon  any  bailment  of  ^oda  which  doea  not  exclude  the  abeoluto 
owner's  right  to  the  immediat«  poseeeaion,  either  the  bailor  or  the  bailee 
may  maintain  an  action  for  conversion  by  a  third  party.  {Ificolls  t- 
Btutard,  2  C.  M.  &  E.  639 ;  Bo<it!i  t.  WiUon,  1  B.  &  Aid.  59.) 

The  purchaaor  of  goods  which  remain  in  Oie  vendor's  posseaaion  subject 
to  the  vendor's  lien  for  the  price,  cannot  maintain  this  action  against  a 
wrong-doer,    (Lord  v.  Prict,  L.  E.  9  Ex.  51.) 

A  joint  owner  of  goods  cannot  maintain  this  action  against  his  co- 
owner  in  respect  of  any  act  of  the  latter  consistent  with  hia  ownership ; 
but  if  the  latter  is  guilty  of  an  act  inconsistent  with  Joint  ownership,  as  ft 
complete  destruction  of  the  goods  or  a  sale  of  them  iu  market  overt,  it 
amounts  to  a  conversion  tor  which  the  Joint  owner  can  sue.  (2  Wms. 
Saund.  1871  ed.  pp.  1 1 1  et  «*/. ;  Higgina  v.  Tkomaa,  8  Q.  B.  908 ;  Jontt  v. 
Brown,  25  L.  J.  Ex.  345 ;  Mayhtw  v,  fferridc,  7  C.  B.  2^9.) 

Where  goods  were  pledged  by  four  joint  owners,  a  refusal  to  re-deliver 
upon  a  tender  of  the  amount  due,  mode  by  three  of  such  joint  ownere 
acting  on  their  own  behalf,  was  hold  not  to  be  a  conversion.  (Harper  v. 
Chditll,  L.  E.  5  Q.  B.  422  ;  39  L.  J.  Q.  B.  185  ;  and  see  Nybrrg  v.  Han- 
delaar,  (1892)  2  0.  B.  292  ;  61  L.  J.  U.  B.  709.) 

As  poasesaion  in  fact  is  evidence  of  the  right  of  possession,  it  is  eoffi- 
oient  to  maintain  the  action  against  the  wrongdoer  who  cannot  show  a 
better  title  in  himself,  or  authority  under  a  better  title.  (Elliott  v,  Krmp, 
7  M.  &  W.  312 ;  Nurlham  v.  Bowdm,  11  Ex.  70 ;  Ar^wry  v.  Dtlamirie,  1 
Smith's  li.  C,  10th  ed.  p.  343 ;  Bourne  v.  Fothrookr,  18  C.  B.  N.  S.  515 ;  34 
L.  J.  C  P.  164.)  But  i(  a  plaintiS  was  not  in  possession  at  the  time  of  the 
conversion,  and  has  to  rely  upon  his  right  only,  he  must  then  be  able  to 
prove  a  good  title  in  order  to  maintain  the  action,  the  defendant  being  in 
such  case  at  liberty  to  rebut  the  plaintiff's  title  by  showing  a  j'lu  lertii. 
(Oadtden  y.  Barrow,  9  Ex.  514 ;  Lfake  v.  Loveday,  4  U.  £  Q.  H72.)  A 
defendant  cannot  set  up  a  jiti  lertii  where  he  has  disturbed  the  actual 
poBseasion  of  the  plaintiff,  unless  he  can  justify  undor  the  authority  of  the 
third  party.  {Jcffriti  v.  Ormt  Wnttrn  By.  Co.,  5  E.  &  B.  802 ;  25  L.  J. 
Q.  B.  107;  White  v.  MalUtt,  6  Ex.  713;  and  see  T/ioi-ne  v.  Tilbury,  3 
H.  &  N.  534 :  27  L.  J.  Ex.  407  ;  Biddh  v.  Bmid,  G  B.  &  S.  225 ;  34  L.  J. 
Q.  B.  137  ;  Bogert  v,  Lambert,  (1891)  1  Q.  B.  316;  60  L,  J.  Q,.  B.  187.) 
Where  the  plaLitifE  had  obtained  possession  of  some  tallow,  part  of  the 
salvage  from  a  fire,  and  his  possessory  right  had  been  lawfully  diyested, 
he  was  held  not  entitled  to  maintain  trover  against  a  person  who  subse- 
quently purchased  it.  (Iliuklty  v.  Oroat,  3  B.  ft  S.  566 ;  32  L.  J.  Q.  B. 
129.)  An  unc«rtificat^  bankrupt  having  been  again  adjudicated  bank- 
rupt, it  was  held  that  the  second  assignees  mi^t  maintain  trover  for 
goods  acquired  by  the  bankrupt  after  his  first  bankruptcy  aniinst  all 
person e  except  the  first  assignees.  (Morgan  v.  Knight,  Is  C.  B.  N.  8.  669; 
331..  J.  C.  P.  168;  Exp.  Watson,  12  Ch.  D.  380.) 

Where  a  vendee  has  obtained  goods  by  fraud  or  false  pretences  from  a 
vendor  who  has  delivered  possession  to  him  with  the  intention  of  pasaing 
the  property  to  him,  the  property  vesta  in  the  vendee  until  the  vendor 
has  done  some  act  to  disaffirm  tne  transaction.  (See  the  Sale  of  Oooda 
Act,  1893,  a.  23,  cited  "  Drtcntion,"  poa,  p.  891,  and  King^ford  \.  Merry. 
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11  Ex.  677,  579;  25  L.  J.  Ex.  166,  168.)  If  the  vendor  does  not  treat 
the  sale  as  void  before  the  vendee  has  resold  the  goods  to  an  innocent 
purchaser,  the  property  passes  to  such  purchaser,  and  he  cannot  be  sued 
in  conversion,  or  otherwise  made  liable  to  the  original  vendor.  [Ih,; 
White  V.  Cktrden,  10  C.  B.  919 ;  20  L.  J.  0.  P.  166 ;  Eiggina  v.  Burtmiy 
26  L.  J.  Ex.  342 ;  and  see  further  per  Lord  Cairns  in  Cundy  v.  Lindsay, 
8  App.  Cas.  463,  464 ;  47  L.  J.  H.  L.  481 ;  Clough  v.  Z.  &  N,  W.  Ry.  Co., 
L.  K.  7  Ex.  26 ;  41  L.  J.  Ex.  17 ;  Stevensim  v.  Neumham,  13  C.  B.  285.) 

Where  certain  goods  were  pledged  with  the  plaintifPs  as  security  for  an 
advance,  and  the  pledgors  by  fraudulently  representing  that  they  had 
sold  them  to  the  defendants  and  would  hand  over  to  the  plaintifi's  the 
money  received  in  payment,  obtained  possession  of  the  goods,  and  then 
pledged  them  to  the  defendants  for  an  advance,  giving  tiiem  a  power  of 
sale,  it  was  held  that,  as  the  plaintifPs  had  parted  with  their  special  pro- 
perty to  the  pledgors,  they  could  not  recover  against  the  defendants,  who 
had  obtained  the  goods  hand  fide  and  for  good  consideration.  {Bahoock  v. 
Laiason,  4  Q.  B.  D.  394;  5  Q.  B.  D.  284;  48  L.  J.  a  B.  524;  49  Ih. 
408.) 

As  to  the  revesting  of  the  property  in  stolen  goods  upon  the  conviction 
of  the  offender  for  larceny,  see  the  Sde  of  Goods  Act,  1893,  s.  24  (1), 
cited  **  Detention,"  post,  p.  891. 

By  8,  25  of  the  Sale  of  Goods  Act,  1893,  it  is  enacted  that  **  (1)  Where 
a  person  having  sold  ^oods  continues  or  is  in  ^ssession  of  the  goods,  or 
of  the  documents  of  title  to  the  goods,  the  dehvery  or  transfer  by  tiiat 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  docu- 
ments of  title  under  any  sale,  pledge,  or  other  disposition  thereof,  to  any 
person   receiving  the  same  m  good  faith  and  without  notice  of  the 

Srevions  sale,  shall  have  the  same  effect  as  if  the  person  making  the 
elivery  or  transfer  were  expressly  authorised  by  the  owner  of  the  goods 
to  make  the  same. 

(2)  Where  a  person  having  bought,  or  agreed  to  buy,  goods,  obtains, 
with  the  consent  of  the  seller,  possession  of  the  goods,  or  the  documents 
of  title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a 
-mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title,  .under 
any  sale,  pleilge,  or  other  disposition  thereof,  to  any  person  receiving  the 
same  in  good  faith,  and  without  notice  of  any  lien  or  other  right  of  the 
original  seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  tiansfer  were  a  mercantile  agent  in  posses- 
sion of  the  ^ods  or  documents  of  title  with  the  consent  of  the  owner. 

^3)  In  this  section,  the  term  'mercantile  agent*  has  the  same  meaning 
as  m  the  Factors  Acts." 

A  person  having  *'  agreed  to  buy "  means  a  person  who  has  bound 
himself  to  buy,  not  one  who  has  merely  acquired  an  option.  (M*Intyre 
v.  Crossley,  (1895)  A.  C.  457;  64  L.  J.  P.  0.  129;  Helhy  v.  Matthews, 
(1895)  A.  C.  471 ;  64  L.  J.  Q.  B.  465.)  A  similar  enactment  is  contained 
m  68.  8  and  9  of  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45). 

Where  a  vendor  has  sold  goods  to  A.,  or  has  been  led  to  believe  th^t 
he  has  sold  them  to  A.,  and  the  person  who  induced  him  so  to  sell,  or  led 
him  into  that  belief,  receives  and  carries  off  the  goods  and  disposes  of 
them  to  another,  there  is  no  contract  between  the  vendor  and  such  person, 
and  the  latter  cannot,  unless  by  a  sale  in  market  overt,  confer  a  good 
title  on  anyone  else,  the  property  never  having  been  vested  in  him. 
{Nardman  v.  Booth,  1 H.  &  C.  803  ;  32  L.  J.  Ex.  105 ;  Lindsay  v.  Cundy, 
2  Q.  B.  D.  96,  100 ;  3  App.  Gas.  459 ;  45  L.  J.  Q.  B.  381 ;  46  Ih.  233 ; 
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47  lb.  481 ;  Mdlitu  v.  Fowler,  L.  E.  7  H.  L.  757 ;  44  L.  J.  Q.  B.  169  j 
Higgiat  T.  Burton,  26  L.  J.  £x.  342.) 

Tne  action  for  oonTeraioii  lies  only  in  respect  of  specific  peraonal  pro- 
pertj ;  it  will  not  lie  for  money,  though  certain  in  amount,  uolesa  it  be 
identified  in  specie.  {OrUm  t.  ButUr,  5  fi.  &  Aid.  652  ;  Hall  t.  Wood, 
Dyer,  22 ;  Cro.  Elii.  841 ;  Harrit'  mm,  Noy,  128  ;  and  see  FmUt  t. 
Qreen,  31  L.  J,  Ex.  138.)  It  does  not  lie  for  fixtures,  eo  nomine,  as  they 
form  part  of  the  land,  and  therefore  cannot  be  converted.  [Davifv.  Jontt, 
2  B.  a  Aid.  IttS  ;  Mimhall  v.  Lloyd,  2  M.  4  W.  460;  Heelon  t.  It'owf- 
cock,  5  M.  &  W.  587 ;  Mackintoih  y.  Tr-'tler,  3  M.  4  W.  184 ;  Wilde  t. 
Wateri..H  C,  B.  637  ;  24  L.  J,  C.  P.  193.^  Though  an  action  lies  for 
WTongrully  preventing  the  plaintiff  from  exercising  hie  rieht  to  remore 
them.  {Land.  c6  ^'atmimler  Loan  Co,  v.  Drake,  6  C.  B.  N.  8.  798  ;  28 
L.  J.  C.  P.  297.)  If  they  have  been  reduced  to  the  stat«  of  moveable 
giLiods  by  severance,  they  become  capable  of  being  converted,  though  they 
should  not  then,  strictly  speaking,  be  described  as  fixtures.  (See  Sheen  v. 
Ridae,  fl  M.  &  W.  175 ;  7  Dowl.  336 ;  and  see  Niblet  v.  Smith,  4  T.  H. 
504 ;  DaltoJi  V.  Whittem,  3  Q.  B.  961 ;  IfilUhear  v.  Cottretl,  1  E.  &  B. 
674.)  So  conversion  lies  for  soil  taken  up  from  the  laud  and  removed 
(Higyon  v.  Mortimer,  6  C  &  P.  616) ;  and  for  cools  or  minerals  wrongfttlly 
dug  from  the  plaintiffs  land  (Martin  v.  Porter,  5  M.  &  W.  351 ;  Morgan 
T.  JW»/i,  3  Q.  B.  278 ;  i-oiMJI  v,  ifw*,  7  A.  4  E.  426).  So,  too,  itliesfbra 
bank  note,  a  cheque,  or  the  like.  (Sum  v.  Morrie,  2  Cr.  &  M.  ST9  ; 
Matthiaien  v.  L<nid.  &  County  Bank.  5  C.  P.  I).  7  ;  48  L.  J.  C.  P.  529; 
Ogden  v.  Btm»,  L,  B.  9  C.  P.  513 ;  43  L.  J.  C,  P.  250 ;  Fine  Art  Society 
V.  Union  Bank.  17  Q.  B.  705 ;  56  L.  J.  Q.  B.  70.) 

The  goods  should  be  described  in  the  statement  uf  claim  with  sufficient 
certainty  to  inform  the  defendant  as  to  the  goods  taken,  and  particnlars 
-will  be  ordet«d  aa  to  the  specific  goods  taken  where  the  description  is 
only  general. 

The  measure  of  damages  for  a  conversion  is  primA  facie  the  vitlue 
of  the  goods  converted,  but  it  ia  not  necessanlv  so,  the  damages  being 
compensation  for  the  loss  actually  sustained  by  tne  wrongful  act.  [John- 
ion  v.  Lane.  A  Vorh.  By.  Co.,  3  C.  P.  D.  499  ;  Hiort  v.  L.  Jb  X.  W.  By. 
Co.,  4  Ex.  D.  188  ;  48  L.  J.  Ex.  545  ;  BHerly  v.  Kendall,  17  Q.  B.  937  ; 
Chinery  v.  Viall.  6  H.  &  N.  28S;  29  L.  J.  Ei.  180;  Mulliaer  v. 
Fhrence.  3  Q.  B.  D.  484 ;  47  L.  J.  Q.  B.  700.)  The  value,  where  that  is 
the  proper  measure  of  damages,  is,  in  general,  the  ^ce  at  the  dat«  of  tho 
conversion  for  which  the  owner  could  purchase  sunilai  goods  to  those 
converted,  {llendenon  v.  Williiinu.  (1893)  1  a  B.  521  ;  64  L.  J.  a  B. 
308 ;  nhodee  v.  Mouln.  (1895)  1  Ch.  236,  254 ;  64  L.  J.  Ch.  122 ;  and  see 
France  v.  daudet.  L.  E.  0  a  B.  199  ;  40  L.  J.  Q.  B.  121.)  If  the  gooda 
converted  have  been  returned  to  the  plaintiff,  he  recovers  the  damages 
sustained  by  the  wrongful  act,  and  not  their  fiill  value.  {Hiort  v.  L.  tt 
N.  W.  By.  Co.,  eu^.) 

The  plaintiff  claiming  goods  ia  assumed,  if  he  recover  the  full  value,  to 
be  in  a  position  to  convey  or  transfer  to  the  defendant  the  dominion  over 
and  property  in  the  goods,  so  far  as  regards  any  act  of  his  own.  {Per 
Theeiger,  L.  J.  in  Hiirrt  v.  L.  &  N.  R'.  By,  Co.,  tujira.) 

The  true  doctrine  is,  that  whenever  ^e  plaintiff  could  have  resumed 
the  property,  if  he  could  lay  hands  on  it,  and  could  have  rightfully  held 
it  when  recovered  as  the  full  and  absolute  owner,  he  ia  entitled  to  the 
value  as  damages  in  conversion.  (/*«- Williams,  J.,  in  JoAfuon  v.  HIear,  li 
0.  B.  N,  8.  330;  33  L.  J.  C.  P,  130,  approved  in  A/-n*>n  v.  ianc.  *  Tork. 
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By.  Co.,  9upray  and  in  MtUUner  y.  Florence^  supra,)  ThuB,  where  a  yendee 
sued  a  yendor  for  a  oonyersion  of  the  j^oods  sold,  the  goods  not  haying 
been  deliyered,  and  the  price  not  haying  been  paid,  and  not  being  reco- 
yerable  by  reaaon  of  the  oonyersion,  the  measure  of  damages  was  held 
to  be  the  difference  between  the  yalue  of  the  goods  and  the  contract  price. 
{Chinery  y.  Viall,  supra;  MartindcUe  y.  Smith,  1  Q.  B.  389;  Page  y. 
Eduljee,  L.  B.  1  P.  0.  127.)  A  person  haying  a  special  {property  in  the 
goods,  with  immediate  jpossession,  can  only  recover  against  the  abso- 
mte  owner  for  a  conversion  by  him  damages  in  respect  of  such  Umited 
interest  {BoherU  y.  WyaU,  2  Taunt.  268 ;  Brierly  y.  Kendall,  17  Q.  B. 
937) ;  but  in  an  action  against  a  stranger  who  is  guilty  of  a  conversion  he 
is  entitled  to  recover  the  full  yalue  of  the  goods  (Turner  v.  HardcasiUy 
11  C.  B.  N.  8.  683 ;  31  L.  J.  0.  P.  193).  Where  the  defendant,  haying 
obtained  a  judgment  against  the  plaintiff,  wrongfully  refused  to  give  up 
certain  goods  of  the  plaintiff  then  in  his  possession,  and  afterwanls  sold 
them  under  his  judgment,  the  plaintiff  was  held  entitled  to  recover  the 
full  value  of  the  g5)ds.  {Edmondaon  y.  NuUall,  17  C.  B.  N.  S.  280  ;  34 
L.  J.  G.  P.  102.)  So  where  the  defendant  haying  obtained  a  judgment 
against  the  plaintiff,  seized  his  goods  under  process,  but  in  a  place  where 
the  process  did  not  run,  l^e  plaintiff  was  held  entitled  to  recover  the  full 
yalue  of  the  goods.    {SoweU  v.  Champion,  6  A.  &  E.  407.) 

Special  damage  sustained  may  be  recovered,  if  stated  and  claimed* 
{MoonY.  Baphael,  2  Bing.  N.  C.  310;  Bodleu  Y.  Reynolds,  8  Q.  B.  779; 
France  v.  Qaudet,  L.  E.  6  Q.  B.  199;  40  L.  J.  Q.  B.  121.)  Thus,  where  the 
plaintiff  purchased  champagne  lying  at  the  defendant's  whad!  which  he 
resold  at  a  profit,  but  which  the  defendant  wrongfully  refused  to  deliver, 
it  was  held,  there  being  no  market  in  which  the  plaintiff  could  purchase 
similar  chainpajg;ne,  that  the  plaintiff  was  entitled  to  recoyer  as  damages 
the  price  at  which  he  had  so  resold  the  wine,  although  the  defendant  had 
no  knowledge  of  such  resale.    {France  y.  Oaudet,  supra). 

By  3  &  4  Will.  4,  c.  42,  s.  29,  in  all  actions  for  conyersion  the  jury 
may,  if  they  shall  think  fit,  give  damages  in  the  nature  of  interest  oyer 
and  above  the  yalue  of  the  goods. 

The  recovery  of  judgment  in  conyersion  or  detinue,  if  unsatisfied,  does 
not  change  tlie  property  in  the  goods  the  subject-matter  of  the  action. 
(Bnnmnead  v.  Harrison,  L,  R.  6  0.  P.  584;  L.  B.  7  0.  P.  547;  40  L.  J. 
C.  P.  281 ;  41  lb.  190 :  Ex  p.  Drake,  5  Ch.  D.  866.)  But  where  in  an 
action  for  conversion  the  full  yalue  of  the  goods  converted  has  been 
assessed  and  recovered  as  damages,  the  satisfaction  of  the  judgment  has 
the  effect  of  vesting  the  property  in  the  defendant.  (Brinsmead  y.  ffarri- 
son,  supra;  Ex  p.  Drake,  supra;  Morris  y.  Bobinson,  3  B.  &  0.  196,  206; 
MarsUm  y.  Phillips,  9  L.  T.  289 ;  Hiort  y.  London  <t  N.  W.  By.  Co.,  4 
Ex.  D.  168,  199 ;  48  L.  J.  Ex.  545 ;  see,  further,  **  Judgment  Becovered," 
poet,  p.  906.) 

In  this  action  the  Court  will  sometimes  exerdse  a  summary  juris- 
diction to  stay  proceedings  upon  a  return  of  the  goods  and  payment 
of  nominal  damages  and  costs,  and  on  such  other  terms  as  the  Court 
thinks  pTox>er  to  impose;  but  the  general  practice  as  to  such  applica- 
tions would  appear  to  be,  that  if  the  plaintiff  will  not  consent  to  accept 
a  return  of  the  soods  on  the  terms  considered  proper  by  the  Court,  he 
will  be  allowed  to  proceed  with  his  action,  but  if  he  lail  to  get  substantial 
damages,  and  so  justify  his  refusal,  he  may  be  made  to  pay  the  co^ts  of 
ihe  action  subsequent  to  the  application,  {if eon  v.  Baphael,  2  Bing.  N.  C. 
310.  314 :  Hiort  y.  London  and  North  Western  By.  Co.,  4  Ex.  D.  188, 195; 
4»  L.  J.  Ex.  546.) 
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Statement  of  Claim  for  Conversion  of  Qooda. 
{R.  S.   C.  1883,  App.  C.  Seel.    VI.  iVo.  1.) 
The  plaintiff  has  suifered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  two  casks  of  oil,  by  refusing  to 
give  them  up  on  demand  \_or,  by  throwing  thera  overboard  out 
of  a  boat  in  the  London  Docks,  Ac] 

\_Ifany  xpecial  danuige  in  claimed,  arfrf] — 
Particulars  '\_fiU  Ihem  m]  :— 

The  plaintiff  claims  £100. 
Place  of  trial — London. 


Against  an  Aitciiatwer  for  a  Convervion  of  the  Defendant's  Goods 
by  selling  them  for  a  Third  Person,  and  delivering  them  to  the 
Purchaser  (Ij). 

The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  a  pianoforte  [or,  goods,  or  as  ttii' 
ea«e  may  ?ic],  the  property  of  the  plaintiff,-  by  selling  the  same 
by  public  auction  on  behalf  of  and  us  the  property  of  E.  F.. 
and  deliveiiug  it  [or,  thera]  to  the  highest  bidder  at  the  said 
auction  as  the  purchaser  thereof. 

Particulars : — 

The  value  of  the  piano  \or,  goods]  was  £ . 


For  Trespass  to  the  House  of  the  Plaintiff,  and  tcrongftil  Seizure 
of  the  Goods  of  the  Plaintif  therein,  mih  a  Claim  for  Con- 
version of  the  Goods  seized:  see  "  Trespass," post,  p.  528, 


By  the  Grantee  of  a  BUI  of  Sale  of  Household  F^trnitu re  against  a 
Person  icho  has  token  Possession  thereof  under  a  wivngful 
Sale  by  the  Grantor  {r). 
The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of   the  household  furniture  and 

(6)  An  auctioneer  or  other  peraon  Helling  goods  under  the  iiiBtructions 
or  orders  of,  or  in  pui'suHiico  of  u  contract  mode  by  himaelt  with  a  person 
having  no  right  to  digjio^  of  audi  goods,  and  delivering  poassBsion  to 
the  pURihaaer,  ia  guilty  of  a  conversion,  (ffotlin*  v.  Fowler,  L.  R.  7  H.  L. 
757;  44L.  J.  Q.B.  169;  Duvii  v.  Artiiu/stall,  49  h.  J.  Ch.  609;  42  L.  T. 
a07;  BaH-fTV.  Furlong.  (1891)  2  Ch.  173;  60  L.  J.  Ch.  368;  Cotnoii- 
daUd  Co.  V.  ruTtii.  (1HH2)  1  Q.  B.  495  ;  61  L.  J.  a  B.  325.} 

(c)  A  person  who  takes  the  property  ot  another  by  asajgnment  from 
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effects  of  the  plaintiff,  which  were  in  No.  — , Street, 


by  refusing  to  give  them  up  on  demand  [or,  by  removing  them 

to  the  defendant's  shop  at ,  and  there  selling  them  as  the 

property  of  the  defendant,  or  as  the  case  may  be\ 
Particulars: — 


Statement  of  Claim  for  wrongful  Conversion  of  Cheques  a)id  Bills 
belonging  to  the  Plaintiffs  with  an  alternative  Claim  for  the 
Proceeds  thereof:  see  ^^  Money  Beceived^^  ante^  p.  800. 


Copyright  (a). 


a  third  party  who  has  no  right  or  authority  to  dispose  of  it  is,  in  general, 
gfuilty  of  conversion.  {McComhie  v.  Davies,  6  East,  538,  540 ;  I^ine  Art 
Society  v.  Union  Bank,  17  Q.  B.  D.  705,  712;  66  L.  J.  Q.  B.  70.)  An 
authority  to  dispose  of  another's  property  jnay  be  conferred  expresslv  or 
by  implication.  Thus,  a  bill  of  sale  of  stock  in  trade,  when  the  trade  is 
to  be  carried  on,  is  subject  to  an  implied  condition  that  the  grantor  shall 
have  liberty  to  deal  with  the  goods  m  the  ordinary  way  of  his  ti'ade,  and 
anv  bond  fide  purchaser  buying  from  him  in  such  way  obtains  a  good 
titie.  (National  Merc,  Bank  v.  Hampson,  5  Q.  B.  D.  177  ;  49  L.  J.  Q.  B. 
480;  Walker  v.  Clay,  49  L.  J.  C.  t.  560;  42  L.  T.  369.)  But  if  the 
disposition  of  the  goods  is  not  bond  fide,  and  in  the  ordinary  course  of 
business,  the  grantee  under  the  bill  of  sale  may  demand  such  goods 
from  such  purchaser,  and  upon  his  refusal  to  give  them  up  maintain 
an  action  against  him  for  their  conversion.  {Taylor  v.  M*Keand,  5  0.  P.  D. 
358 ;  49  L.  J.  0.  P.  563 ;  Payne  v.  Fern,  6  Q.  B.  D.  620.) 

A  person  who,  under  a  hiring  agreement  of  furniture,  has  an  option 
to  purchase,  is  not,  before  he  has  exercised  such  option,  a  person  having 
"  agreed  to  buy  "  goods  within  s.  9  of  the  Factors  Act,  1889,  or  l^e 
piTnilar  enactment  in  s.  25  (2)  of  the  Sale  of  Goods  Act,  1893,  and  there- 
fore a  fraudulent  sale  by  sudi  person  to  a  third  party  does  not  confer  a 
title  to  the  furniture  upon  such  party.  (See  Helhy  v.  Matthews,  cited 
ante,  p.  387.) 

(a)  Copyright  in  works  of  literature  and  art,  after  publication,  exists 
only  by  statute.  {Jefferys  v.  Boosey,  4  H.  L.  0.  876 ;  24  L.  J.  Ex.  81 ; 
Beade  v.  Conquest,  9  C.  B.  N.  S.  755 ;  30  L.  J.  0.  P.  209 ;  Tuck  v. 
Priester,  19  Q.  B.  D.  629 ;  56  L.  J.  Q.  B.  653.) 

As  to  the  right,  existing  independently  of  statute,  to  prevent  or  recover 
compensation  for  unauthorized  copying  before  publication,  see  lb, ;  and 
see  Prince  Albert  v.  Strange,  1  Mac.  &  G.  25 ;  Pollard  v.  Photographic  Co., 
40  Oh.  D.  345 ;  58  L.  J.  Oh.  '251 ;  Exchange  Telegraph  Co.  v.  (fregory  <fc 
Co.,  (1896)  1  a  B.  147 ;  65  L.  J.  Q.  B.  262. 

The  statutes  regulating  copyright  are  mentioned  respectively  under  the 
following  headings : — 

Literary  CopyHght.l—The  Oopyriffht  Act,  1842  (5  &  6  Vict.  c.  45), 
r^;u]ate8  the  copyright  in  books,  -wnioh  tenn  (by  s.  2)  indudes  "  every 
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volume,  part  or  diTimon  of  a  volume,  pamphlet,  Bheet  of  letterpreBS, 
sheet  of  muBLC,  map,  chart,  or  plan,  Beparately  publiehod." 

The  periods  of  copjright  are  defined  by  ss.  3  and  4 ;  and  a.  15  gives  to 
the  proprietor  of  the  copyright  an  action  tor  infringement. 

Sects.  11,  13,  and  19,  provide  for  the  registration  of  the  book  by  the 
proprietor  of  the  copyright ;  and  by  a.  24,  mch  registration  is  made  a 
condition  precedent  to  an  action  for  infringement  of  tiLe  copyright.  (Se« 
"  Copyright,"  potl.  p.  871.) 

Sect.  ^3  prorides  that  all  oopiea  of  the  book  vhich  shall  have  been 
unlawfully  printed  or  imported  without  the  written  consent  of  the  regis- 
tered proprietor  of  the  copyright,  shall  be  deemed  to  be  hia  property,  and 
that,  after  demand  thereof  in  writing,  he  may  sue  for  and  recover  the 
same,  or  damages  for  the  detention  or  conversion  thereof. 

Froviaian  is  made  by  s.  IS  as  to  the  copyright  in  articles  in  periodicals, 
Sk.  ;  and  by  s.  19,  registration  of  the  first  number,  or  part  of  a  periodical, 
is  sufficient  to  give  copyright  in  the  subsequent  numbers  or  porta  as  they 
come  out  (See  Himdertm  t.  MaxwtU,  4  Ch.  D.  163 ;  46  L.  J.  Ch.  59 ; 
Johtaon  T.  Newva,  Ld.,  (1694)  3  Ch.  663 ;  63  L.  J.  Ch.  TB6  ;  and  the 
cases  next  cited.)  These  enactments  of  ss.  18,  19,  apply  {inter  alia)  to 
newspapers.  {WalUr  v.  Hou:e,  n  Cii.  D.  106 ;  60  L.  J.  Ch.  621  ;  Trade 
Auailiarg  Co.  v.  Middlabroagh  Auociation,  40  Ch.  D.  425;  58  L,  J.  Ch. 
a93 ;   Cole  v.  Devoa  Newtpaper  Co.,  40  Ch.  D.  500 ;  68  L.  J.  Ch.  288.) 

As  to  the  limitation  of  time  within  which  actiona  may  be  brought  for 
infringement,  see  "  LimilaWont,"  pott,  p.  919, 

An  assignment  of  the  oopyright  may  be  made  either  by  antry  in  the 
register  under  ss.  11,  13,  or  by  an  assignment  in  writing  between  the 
psfftiee.  ( Wood  v.  Booiei/,  L.  E.  2  Q.  B.  340 ;  3  lb.  223 ;  Ltyland  v.  Stetmtrt. 
4  Ch.  D.  419  ;  46  L.  J.  Ch.  103.)  It  need  not  be  by  deed.  (Bhortt  on 
Oopyright,  2nd  ed.,  p.  168 ;  and  see,  as  to  artdstio  copyrigot,  Xondon 
Printing  Alliance  v.  Cox,  (1B91)  3  Ch.  291  ;  60  L.  J.  Ch.  707.) 

There  is  no  copyright  in  immoral  or  illegal  pubUcations.  (See  Botithey 
r.  ahenoood,  2  Mer.  435,  439 ;  StocMaU  y.  Onwhyn,  6  B.  ft  8.  173.) 

Aa  to  infringing  the  copyright  in  a  dictionary,  see  Spieri  t.  Brown,  6 
W.  B.  352 ;  in  a  directory,  Ktllg  y.  Morrii,  L.  K.  1  Eq.  697 ;  33  L.  J. 
Oh.  423 ;  Morrii  v.  Athba,  L.  JEt.  7  Eq.  34 ;  MorrU  t.  Wright,  L.  B.  6 
Ch.  279 ;  Kelty  v.  ByUi,  13  Ch.  D.  682 ;  49  L.  3.  Oh.  181  ;  in  a  telegraph 
code,  Agar  v.  I'minttUar,  Ox.  Co.,  26  Ch.  D.  637;  53  L.  J.  Oh.  589;  in 
statistical  returns,  SeoU  v.  Stanford,  L.  B.  3  Eq.  718;  36  L.  J.  Ch.  729; 
in  a  descriptive  catalogue  and  books  of  designs,  HotUa  v.  Arthur,  1  H.  ft 
M.  603;  32L.  J.  Ch.  771;  ffroce  T.^eiwnan.L.  E.  19  Eq.  623;  44  L.  J. 
Ch.  298  ;  Maph  v.  Junior  Storu,  21  Oh.  D.  369 ;  32  L.  J.  Ch.  67 ;  in 
articles  or  tales  published  in  periodicals.  Smith  t.  Johnton,  4  Oifl.  632 ; 
33  L.  J.  Ch.  137  ;  Htndtrion  v.  Maxw^i,  4  Ch.  D.  163 ;  6  /*.  892 ;  in 
information  as  to  circular  tours,  Lealie  v.  Young,  (1894)  A.  0.  534.  As 
to  copyright  in  newspapers,  see  Kdly  y.  Hutt-m,  L.  B.  3  C3i.  703 ;  37 
L.  J.  Oh.  917 ;  Piatt  v.  Walter,  17  L.  T.  157  ;  WaJier  t.  Hoim,  17  Ch.  D. 
706  ;  60  L.  i.  Ch.  621 ;  Trade  Auxiliary  Co.  v.  Middleibrough  Auoc,  40 
Ch.  D.  425  ;  58  L.  J.  Oh.  293;  Cote  v.  Devon  Newipaper  Co.,  40  Oh.  D. 
600;  68  L.  J.Ch.268;  Waller  y.  Steinkopff,  (1892)  3  Oh.  489;  61  L.  J. 
Ch.  521  ;  Lamh  t.  Evant,  (1893)  1  Oh.  216  ;  62  L.  J.  Oh.  404.  A  race 
card  giving  a  list  of  horses  selected  as  probable  winners  by  various  news- 
p^>erB  was  held  not  to  infringe  the  copyright  in  the  newspapers.  The 
statement  by  a  newspaper  of  its  selection  of  a  horse  as  a  pmbable  winner 
M  not  a  "literary  composition"  which  can  be  protected  by  the  Act. 
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[Chilton  T.  Froffrese  Printing  Co.,  (1895)  2  Oh.  29 ;  64  L.  J.  Oh.  610.)  Nor 
IB  a  dressmaker^s  pattern  card  with  scales  for  measurement  upon  it. 
{Bollinrake  v.  Truewell,  (1894)  3  Ch.  420 ;  63  L.  J.  Ch.  719.) 

A  copyiiglit  in  a  book  under  the  5  &  6  Vict.  c.  45,  may  be  infringed  by 
the  defendant's  gratuitously  printing  and  circulating  copies  among  a 
limited  class  of  persons  {Agar  v.  Peninsular ,  dtc,  Co,,  26  Gh.  D.  637  ;  53 
Ja.  J.  Ch.  509 ;  Trade  Auxiliary  Co,  y.  Middlesbrough  Assoc.,  40  Oh.  D. 
425;  58  L.  J.  Oh.  293);  or  even  by  his  making  and  distributing 
gratuitously  a  few  copies  of  it  in  manuscript  ( Warne  y.  Seebohm,  39  Oh. 
I).  73 ;  67  L.  J.  Oh.  689). 

llie  protection  of  copyright  in  a  work  giyen  by  5  &  6  Yict.  c.  45, 
extends  over  the  whole  of  £e  British  dominions  and  is  afforded  to  eyery 
author,  whether  an  alien  or  not,  who,  being  at  the  time  of  first  publica- 
tion a  resident  within  any  portion  of  the  British  dominions,  firstpublishes 
such  work  in  the  United  Kingdom  {Boutledge  y.  Low,  L.  R.  3  H.  L.  100 ; 
37  L.  J.  Oh.  454) ;  and  it  seems  probable  that  the  protection  of  the  statute 
is  giyen  to  every  author  who  first  publishes  in  the  United  Kingdom 
wherever  he  may  then  be  resident  {Ih,).  A  first  publication  in  a  foreign 
country  out  of  the  Queen's  dominions  deprives  the  author,  whether  a 
British  subject  or  a  foreigner,  of  any  copyright  here,  save  such  as  he 
may  acquire  under  the  International  Copyright  Acts  {Jefferys  v.  Boosey, 
4  M.  L.  0.  815 ;  24  L.  J.  Ex.  81 ;  Boucicault  v.  ChaUerUm,  5  Oh.  D. 
267;  46  L.  J.  Ch.  305).  As  to  books  published  in  parts,  see  Beid  v. 
Maxwell,  2  Times  £ep.  790. 

Oral  Lectures.^ — Copyright  is  regulated  as  to  oral  lectures  by  5  &  6 
WilL  IV.  c.  65.  (See  Caird  y.  8ime,  12  App.  Oas.  326 ;  57  L.  J.  F.  0.  2 ; 
Nicols  y.  Pitman,  26  Oh.  D.  374 ;  53  L.  J.  Ch.  552.) 

Dramatic  and  Musical  Copyright."] — The  rights  in  re8i>ect  of  the  x>ublic 
representation  or  performance  of  dramatic  pieces  and  musical  compositions 
are  r^ulated  by  the  3  &  4  Will.  lY.  c.  15,  as  extended  and  modified  by 
as.  20 — 22  of  the  Copyright  Act,  1842.  The  rights  in  respect  of  the  per- 
formance of  musical  compositions  have  been  further  modified  by  the 
Copyright  (Musical  Compositions)  Acts,  1882  and  1888  (45  &  46  Yict. 
c.  40,  and  51  &  52  Yict  c.  17). 

By  8.  3  of  3  &  4  Will.  lY.  c  15,  actions  for  any  offence  against  that  Act 
muii  be  commenced  within  twelve  months  after  the  committing  of  the 
offence. 

When  dramas  or  musical  compositions  have  been  printed  and  published, 
there  is  also  a  literary  copyright  in  them  as  ** books*'  under  the  Copyright 
Act,  1842,  as  to  which,  vide  supra. 

A  song  which  requires  neither  scenery  nor  dramatic  effect  for  its 
representation,  although  intended  to  be  sung  on  the  stage  of  music  halls 
in  appropriate  costume,  is  not  a  dramatic  piece.  {Fuller  v.  Blackpool 
Winter  Gardens  Co.,  (1895)  2  Q.  B.  429 ;  64  L.  J.  Q.  B.  699.) 

The  registration  of  dramatic  pieces  or  musical  compositions  is  not  a 
condition  pKreoedent  to  an  action  for  infringement  of  the  sole  right  of 
representation  or  x>erformance.  (See  the  Copyright  Act,  1842,  s.  24 ; 
Beiehardt  y.  BapU,  (1893)  2  a  B.  308.) 

To  oonstitute  an  mfringement  of  the  right  of  representation  of  a  drama, 
the  representation  complained  of  must  have  been  "  at  a  place  of  dramatic 
entertainment  *'  (3  &  4  Will.  lY.  c.  15,  s.  2 ;  see  Duck  v.  Bates,  13  Q.  B.  D. 
843 ;  53  L.  J.  Q.  B.  338) ;  but  these  words  are  not  incorporated  by  ss.  20, 
21  <xf  tiie  Copyright  Act,  1842,  which  extends  to  musical  compositions  the 
lemedies  given  as  to  dramatic  pieces  by  3  &  4  WilL  IY«  c.  15,  and  it  is 
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safficient,  tberefore,  to  oonetitute  an  infrmf^ement  of  the  sole  riglit  of  per* 
formsitoe  of  a  mimcal  oomposition,  if  there  is  an  anautborized  performance 
of  it  in  public,  e.  g.,  at  a  concert  or  toa-meeting  ( Wall  v.  Taylor,  9  Q.  B. 
D.  ■727 ;  11  lb.  102  ;  fil  L.  J.  a  B.  M7  ;  62  lb.  558). 

The  amount  of  "  not  less  than  forty  ahilliogs,"  recoverable  under  the 
3  &  4  Will.  IV,  c.  15,  e.  2,  for  infringement  of  the  exclusive  right  of 
representation  of  a  dramatic  piece,  is  in  the  nature  of  liqoidatad  damages 
and  is  not  a.  mere  penalty.  (Adam*  v.  Bailey,  18  Q,  B.  I).  S25  ;  G6  L.  J. 
a  B.  393.) 

In  an  action  for  an  unauthorized  performanoe  of  a  dramatic  piece  or 
musical  oomposition,  it  is  no  defence  that  the  piece  or  oomposition  was 
published  as  a  book  before  anTpuhlio  performance  or  representation 
thereof.    [Ghappdl  v.  Booaey,  21  Ch.  D.  232 ;  fil  L.  J.  Ch.  826.) 

DramatisiDg  and  representing  a  novel  on  the  stage  is  not  an  infringe- 
ment of  the  literarv  copnight  in  the  noveL  {Beade  v.  Conquttt,  9  C.  B. 
N.  S.  755 ;  30  L.  J.  0.  P.  209  ;  Toott  t.  Young,  L.  B.  9  Q.  B.  623 ;  43 
L.  J.  Q.  B.  170.)  But  making  and  distributing  in  print  or  manuscript, 
even  gratuitously,  copies  of  a  drama  in  vrhidi  the  scenes  and  langua^  of 
a  novel  are  copied,  is  an  infringement  of  the  copyright  in  the  latter.  ( Jlame 
T.  Setbohm,  39  Ch.  D.  73 ;  57  L.  J.  Ch.  689  ;  see  TiniUy  v.  Lacry,  1  H.  & 
M.  747 ;  32  L,  J.  Ch.  535.)  Where  the  plaintiff  wrote  a  drama  and  then 
turned  it  into  a  novel,  and  the  defendant  dnunatieed  and  represented  the 
novel,  without  knowing  of  the  plaintiff's  drama,  it  was  held  on  infrioso- 
mentof  the  dramatic  copyright  of  the  plaintiff.  (Btade  v.  Lacty,  1  J.  AH. 
524;  30  L.  J.  Ch.  633;  Rrude  v.  Conquaf,  11  C.  B.  N.  S.  479;  31  L.  J. 
C,  V.  153 ;  SdiUtinger  v.  Tarno-,  B3  L.  T.  764 ;  and  see  fioowy  v.  Kairlie, 

7  Ch.  D.  301  ;  4  App.  Cas.  711 ;  46  L.  J.  Ch.  728 ;  47  L.  J.  Ch.  186.) 
But  it  was  otherwise  where,  after  the  publication  of  o.  novel,  the  author 
dramatised  it,  and  the  defendant  represented  a  dramatised  version  of  the 
novel,  which  had  been  mode  direct  Irom  the  novel  and  in  ignorance  of  the 
dramatised  version  by  the  novolist.  {Toolt  v.  Yoitng,  »upra ;  Schletiogtr 
V.  Std/ord,  63  L.  T.  762  ;  see  also  Beichardt  v.  SapU,  antt.  p,  3(13.) 

In  order  to  constitute  an  infringement  nnder  3  4  4  Will.  IV.  c.  16,  by 
a  representation  of  part  of  any  production  of  which  another  has  the  sole 
right  of  performance,  the  part,  represented  must  be  a  material  and  sub- 
stantial part.      (ChatUrton-v.  Cav«,  3  App.  Cas.  483;  47  L.  J.  H.  L.  545.) 

Artittic  Copyright.'} — The  copyright  in  sculptures,  models,  and  casts  ia 
regulated  by  34  Qeo.  III.  o.  36. 

Copyright  is  regulated  as  to  engravings,  j^nte,  and  KthogTaphs.  by 

8  Geo.  XL  c.  13;  7  Geo.  III.  c.  38;  17  Geo.  III.  c.  37;  and  15 4  16  Vict 
o.  12,  s.  14.  Copies  thereof  made  by  photography  are  within  these  statutes. 
(Oambart  V.  Bait,  14  C.  B.  N.  S.  306;  32  L.  J.  C.  P.  166;  Orovav. 
^(A/urd,  L.  E.  2C.  P.  410;  30  L.  J.  C.  P.  139.)  Maps,  charts,  and  pUns 
are  "books"  within  the  Copyright  Act,  1842,  (See  s.  2,  cited  antr, 
p.  391,  and  Stannard  v.  Ler.  L.  E.  6  Ch.  346;  40  L.  J.  Ch.  489.) 

Copyright  in  paintings,  drawings,  and  photographs  is  regulatad  by  the 
Copyright  Act,  lb62  (25  &  26  Vict.  c.  (i8).  A  photographer  who  takes  a 
photograph  of  a  person  gratuitously  for  the  purpose  of  seUing  copies  is 
entitl^  lo  the  copyright.  {Ellii  v'  Marthatl,  11  Times  Rep.  522;  and 
see  also  Melville  v.  Mirror  On.,  (1895)  2  Ch.  331 ;  65  L.  J.  Ch.  41.) 

A  photograph  taken  from  a.  picture  is  an  original  photograph.  (Oram' 
OiM,  4  Q.  B.  715 ;  39  L.  J.  Q.  B.  31.) 

The  representation  of  a  picture  by  means  of  what  are  c«lled  "  kMraiix 
vivartU  "  on  the  stage  of  a  theatre  is  not  an  infringement  of  the  eopyrigl^ 
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Statement  of  Claim  for  Damages  for  tJie  Infringement  of 

Copyright  in  a  Booh. 

{It.  8.  C.  1883,  Ajpp.  C.  Sect.  VI  No.  7.) 

The  defendant  has  infringed  the  plaintifiE's  oopyiight  in  a 

book  entitled  "  The  History  of  Eome,    registered  on  the 

day  of . 

Partioulars  of  special  damage  are  as  follows : — 

Loss  of  sale  of  60  copies    ....    £50 
Loss  of  profit  in  the  copyright   ...      50 

£100 
The  plaintiff  daims  £100. 
Place  of  trial,  Surrey. 

(Signed) 


Delivered 


in  the  picture  under  the  Copyright  Act,  1862.  (Ran/ataengl  v.  Empire 
JhUace  Co.  Limited,  (1894)  2  Ch.  1 ;  63  L.  J.  Ch.  417 ;  Han/ataengl  v. 
Baines,  (1895)  A.  C.  20 ;  64  L.  J.  Ch.  81.) 

Designs  for  Manufactures,  &c.'] — ^The  copyright  in  designs  for  mann- 
factores  or  articles  of  trade  is  regulated  by  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &  47  Yict.  c.  57),  as  amended  by  ss.  6  and  7 
of  the  Patents,  &c.  Act,  1888  (51  &  52  Vict.  c.  50).  See  also  49  &  50  Yict. 
c.  37,  s.  3,  and  the  Desi^s  Bules,  1890. 

As  to  what  *'  designs  are  within  the  protection  of  the  first-mentioned 
Act,  see  ss.  47,  60 ;  Hecla  Foundry  Co.  v.  WdUcer,  14  App.  Cas.  550 ;  Blank 
▼.  Fooknan,  39  Ch.  D.  678 ;  59  L.  T.  507 ;  In  re  Bach,  42  Oh.  D.  661 ; 
Saunders  v.  Wiel,  (1893)  1  Q.  B.  470;  62  L.  J.  Q.  B.  341;  Harper  v. 
Wright,  (1896)  1  Ch.  142 ;  65  L.  J.  Ch.  161. 

By  s.  58  (as  amended  by  51  &  52  Yict.  c.  50,  s.  7  {2)},  a  penalty  is 
imnosed  for  every  infringement  of  the  copyright  in  a  register^  design, 
ana  is  recoverable  by  an  action  at  the  suit  of  the  registered  proprietor,  (see 
Saunders  v.  Wxd,  supra;  WoolUy  v.  Broad,  (1892)  1  Q.  B.  806;  61  L.  J. 
Q.  B.  259.)  This  remedy,  however,  is  alternative  only,  and  does  not 
interfere  with  the  right  of  the  proprietor  to  brinff  an  action  to  recover 
damages  for  such  infringements,  if  he  elects  to  bring  such  action  for 
damages,  instead  of  suing  for  penalties  under  s.  58. .  TSee  s.  59.) 

International  and  Colonial  Copy rie^/*^.]— International  copyright  is  regu- 
lated by  the  International  Copyright  Acts  (7  &  8  Yict.  c.  12 ;  15  &  16  Vict. 
c.  12 ;  25  &  26  Yict.  c.  68 ;  38  &  39  Yict.  c.  12 ;  and  49  &  50  Yict.  c.  33). 
See  also  the  Order  in  Council  of  28  November,  1887,  which  came  into 
operation  on  6  December,  1887,  and  Hanfstaengl  v.  American  Tobacco  Co., 

(1895)  1  a  B.  347;  64  L.  J.  a  B.  277,  and  Pitt  Pitts  v.  Getyrge  <k  Co., 

(1896)  2  Ch.  866. 

As  to  colonial  copyright,  see  10  &  11  Yict.  c.  95,  and  ss.  8,  9  of  the 
International  Copyright  Act,  1886.  See  also  as  to  Canada,  38  &  39  Yict. 
c.  53. 

As  to  international  and  colonial  cop3rright,  see  further,  Scrutton  on 
Copyright,  2nd  ed.,  pp.  183,  188. 


statements  of  Claim  m  Actions  fir  Wivnga. 


The  like. — A  fuller  Fornix  with  Claims  for  Delittert/  of  unautho- 
rized Copies  of  the  Book  and  for  an  Injunction  (i). 

1.  The  defeadant  has  infringed  the  plaintiff's  oopyiight  in  a 
book  entitled  " ,"  regist^^  on  the of ,  18 — . 

Particulars  of  infriDgement  and  of  special  damage  are  as 
follows : — [State  samel. 

2.  The  defendant  has  in  his  possession  a  large  number  of 
oopiea  of  the  said  book,  which  were  wrongfolfy  printed,  or 
caused  to  be  printed,  by  the  defendant  without  the  plaintiff's 
consent,  and  has  detained,  and  still  detains,  the  same  from  the 
plaintiff,  and  has  refused  to  deliver  the  same  to  the  plaintiff, 
although  the  plaintiff  demanded  the  same  from  the  defendant 
in  writing  before  this  action.  [If  the  defendant,  subiiequently  to 
such  demand,  has  tcrongfully  fold  or  disposed  of,  or  destt-oyed,  any 
of  the  unauthoriaed  copies  then  in  his  possession,  those  facts  should 
be  stated,  and  a  claim  should  be  inserted  for  concersion.'\ 

S.  The  defendant  threatens  and   intends  to   continue   and 
repeat  such  infringements  of  the  said  copyright  of  the  plaintiff. 
The  plaintiff  claims — 

1.  £ damages. 

2.  A  writ  or  order  for  delivery  to  the  pluntiff  of  alt  copies 

of  the  said  book  which  are  in  the  defendant's 
possession  as  aforesaid. 
S.  An  injunction  to  restrain  &e  defendant,  his  agents  and 
aerrants,  from  oontinuing  or  repeating  any  sach 
infringements  of  the  plamtiff*8  oopyrif^t  as  afore- 
said, and  from  doing  any  acts  to  infringe  or  injure 
the  said  copyright. 


(6)  As  to  injunctiona,  Bee  gonurally  "  Injunction,"  post,  p.  446. 

An  icjunction  to  reatrain  the  defendant  from  future  iufringemeata  of 
tbe  plaiutifTs  oopyright  may  be  obtained  without  showing  any  actual 
damage.     ( Tinelry  v.  Laey,  1  H.  &  M.  747 ;  32  L.  J.  Ch.  66.) 

As  to  claima  in  respect  of  copies  which  bavo  been  unlawfully  printed  or 
imported,  and  which  the  defendant  has  refused  to  deliver  after  a,  written 
demand  of  them  by  the  proprietor  of  the  oopyright,  seethe  Oopyright  Act, 
1812,  B.  23,  cited  antt,  p.  392 ;  ffofc  t.  Bradbury,  12  Ch.  D.  886 :  48  L.  J. 
Ch.  673 ;  and  Warm  v.  Sfebohm,  39  Ch.  D.  73 ;  57  L.  J.  Ch.  689. 

As  to  claiming  an  account  of  profits  in  lieu  of  damages,  see  Colbum  t. 
Simmi,  2  Ha.  643,  560  ;  Del/e  t.  DelamotU,  3  E.  A  J.  581. 


Corporation.  397 

Corporation  (a). 


(a)  An  action  will  in  general  lie  against  a  corporation  for  a  wrong 
wnidi  they  cause  to  be  committed,  as  a  nuisance,  a  trespass  to  the  person, 
or  to  land,  or  ^oods,  or  a  conversion  or  detention  of  goods;  and  the 
authority  of  their  agent  may  be  sufficiently  proved  against  a  corporation 
without  showing  an  appointment  under  seal.  {Yarborough  v.  Bank  of 
England,  16  East,  6;  iimxth  v.  Birmingham  Qa$  Co.,  1  A.  &  E.  526; 
Maundy,  Manmoutlishire  Canal  Co,,  2  Dowl.  N.  S.  113;  Ea»iem  Counties 
By,  Co.  V.  Broom,  6  Ex.  314  ;  Ooff  v.  Great  Northern  By.  Co,,  3  E.  &  E. 
672 ;  30  L.  J.  a  B.  148 ;  Mill  v.  Hawker,  L.  E.  9  Ex.  309 ;  lb.  10  Ex. 
92 ;  43  L.  J.  Ex.  129 ;  44  Ih,  49 ;  Met,  Asylum  District  v.  Hill,  6  App. 
Cas.  193 ;  50  L.  J.  H,  L.  353,  and  the  cases  below  cited.)  Such  authority 
may  be  inferred  from  the  nature  of  the  emplo^ent  of  the  ^ent  or 
servant,  and  generally  speaking  a  corporation  is  liable  for  the  acts 
of  an  agent  or  servant  acting  within  the  scope  of  his  employment. 
{Limpus  V.  London  Omnibus  Co.,  1  H.  &  0.  55t6;  32  L.  J.  Ex.  34;  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.  K.  2  Ex.  259 ;  36  L.  J.  Ex.  147 ; 
Mackay  v.  Commercial  Bank,  L.  B.  5  P.  C.  394 ;  Moore  v.  Metrop,  By.  Co., 
L.  B.  8  Q.  B.  36;  42  L.  J.  Q.  B.  23 ;  BayUy  v.  M,  S.  and  L.  By.  Co., 
L.  B.  8  C.  P.  148 ;  42  L.  J.  C.  P.  78 ;  Bank  of  New  South  Wales  v. 
Owstcn,  4  Am).  Cas.  270 ;  48  L.  J.  C.  P.  301 ;  Bichards  v.  West  Middlesex 
Waterworks  Co,,  15  Q.  B.  D.  660.)  Where,  however,  the  act  complained 
of  is  one  which  the  corporation  is  not  under  any  circumstances  authorized 
to  do,  no  such  authority  to  the  agent  will  ordinarily  be  implied.  {Povltwi 
V.  Londfm  and  South  Western  By,  Co.,  L.  B.  2  Q.  B.  534 ;  36  L.  J.  Q.  B. 
294 ;  see  Moore  v.  Metrop,  By.  Co,,  L.  B.  8  Q.  B.  36;  42  L.  J.  Q.  B.  23; 
Bichards  v.  West  Middlesex  Waterworks  Co.,  15  Q.  B.  D.  660.) 

An  agent  or  servant  has  in  general  an  implied  authority  to  do  all  those 
things  mat  are  necessary  for  tne  protection  of  the  property  entrusted  to 
him,  or  for  the  fulfilment  of  the  outy  that  he  has  to  perform.  (See  Allen 
V.  L,  &  S,  W.  By,  Co,,  L.  B.  6  a  B.  65,  69 ;  40  L.  J;  Q.  B.  55, 57 ;  Bank 
of  New  South  Wales  v.  Owston,  supra  ;  Abrahams  v.  Deakin,  (1891)  1  Q.  B. 
516;  60  L.  J.  Q.  B.  238.)  A  subsequent  ratification  by  a  corporation  of 
an  act  done  bv  a  servant  or  agent  on  their  behalf  may  be  equivalent  to 
a  prior  authonty.    (See  Eastern  Counties  By,  Co,  v.  Broom,  supra.) 

Among  the  cases  in  which  actions  for  wrongs  have  been  held  to  lie 
against  corporations  are  the  following : — an  action  against  a  company 
conducting  an  electric  telegraph  for  publishing  a  libellous  message  ( Whit- 
field V.  South  Eastern  By.  Co.,  E.  B.  &  E.  115;  27  L.  J.  Q.  B.  229);  an 
action  against  a  company  engaged  in  ninnipg  omnibuses  for  driving  them 
in  such  a  manner  as  to  obsbuct  the  plaintin  in  the  use  of  the  highway 
[Green  v.  London  Omnibus  Co.,  7  C.  B.  N.  S.  290;  29  L.  J.  0.  P.  13; 
Limpus  V.  London  Omnibus  Co.,  supra);  an  action  against  a  railway 
company  for  arresting  a  passenger  upon  a  false  charge  of  travelling  with- 
out having  paid  his  fare  (Ooff\,  Great  Northern  By,  Co.,  3  E.  &  E.  672;  30 
L.  J.  Ex.  148 ;  Moore  v.  Metrop.  By.  Co,,  supra) ;  an  action  for  infringing 
a  patent  {Belts  v.  De  Vitre,  L.  B.  3  Ch.  441) ;  an  action  for  knowingly 
keeping  a  mischievous  animal  {Stiles  v.  Cardiff  Steam  Co.,  33  L.  J.  Q.  B. 
310  ;  Filbum  v.  People's  Palace  Co.,  25  Q.  B.  D.  258 ;  59  L.  J.  a  B.  471) ;  " 
an  action  for  deceit  m  respect  of  the  fraud  of  their  agent  {Blake  v.  Albion 
Life  Assurance  Co.,  4  C.  P.  D.  94;  48  L.  J.  0.  P.  169  ;  Barwick  v.  Efiglish 
Joint  Stock  Bank,  supra ;  Mackay  v.  Commercial  Bank,  sujtra) ;  an  action 
against  a  local  board,  in  whom  sewers  Irere  vested,  for  injuries  caused  by 
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negligence  in  not  propedy  repairing  or  conetractins  an  iron  grid  forming 
part  of  Buch  Mwera  (Whik  v.  HindUy  Local  Board,  L.  E.  10  Q.  B.  219; 
44  L.  J.  Q.  B.  114  ;  we  Borough  of  Baihur»t  t.  Macpherton,  i  App.  Cka, 
256;  48L.  J.  P.  0.  61;  Blackmorev.  Veatry  of  MiU  End,  9  a  B.  D.  451 ; 
51  L.  J.  Q.  B.  496) ;  an  action  against  a  dietriot  council  for  damage 
canaed  by  negligence  in  constructing  a  sewer  {Hardaktr  v.  IdU  Ditinel 
Council.  (1896)  1  a  B.  335). 

An  action  will  in  general  lie  against  a  corporation  at  the  suit  of  a 
person  who  has  sustained  individual  injury  from,  the  non-pertomiance  of 
public  dutiea  imposed  upon  them  by  statute  {Dormonfv.  Ftimeta  Bail.  Co., 
1 1  Q.  B,  D.  496 ;  Balenuin  t.  Poplar  Board,  37  Ch.  D.  272  ;  Charman  t, 
■8.  E.  Bail.  Co.,  21  Q.  B.  D.  524 ;  Lymt  Rrgis  r.  ffenley,  1  B.  &  Ad.  77) ; 
provided  that  the  statute  renders  the  performance  of  such  duties  a  duty  to 
the  plaintiff  (see  Gorrit  v.  Scott,  L.  B.  S  Ex.  125;  Atkituon  y.  Nweattk 
WalfTworks  Co.,  2  Ex.  D.  441 ;  46  L.  J.  Ex.  175 ;  Sanitary  Committiontrt 
of  Oibrallar  v.  Orfila ,  1 5  App.  Cae.  400 ;  Hardaker  v.  IdU  I>ittriel  Council, 
tupra). 

A  corporation  is  liable  to  an  action  for  performing  its  statutory  duties 
ia  a  negligent  manner,  and  thereby  causii^  injury  to  the  plaintiff.  (See 
Mtrity  Dock*  Co.  v.  Oibb,,  L.  R.  1  H.  L.  93 ;  Coe  v.  Wit,  L.  E.  1  a  B. 
711;  GeddU  Y.  ProprirU^t  of  BannBaervoir,  3  A.'pp.  Cob.  430;  Oilbrrtr. 
Trinity  Houk,  17  Q..  B.  D.  793;  Evans  t.  M.  S.  *  L.  Ry.  Co.,  36  Ch.  D. 
626 ;  and  see  other  coses  cited,  "  Nuieance,"  pott,  pp.  483,  484.) 

A  corporatian,  apart  from  an;r  epecial  statutory  enactments,  is  aabiect 
to  the  ordinary  common  law  obligations  as  an  owner  of  property,  and  is 
liable  to  an  action  for  neglect  of  those  duties.  ( tfinch  t.  Thaiiut  Coa*rr- 
vatort,  L.  E.  7  C.  P.  458 ;  41  L.  J,  C.  P.  458  ;  Evant  v.  Jf.  8.  A  L.  By. 
Co.,  tupra.) 

A  local  authority  having  to  execute  the  office  of  surveyor  of  highways 
is  not  liable  to  a  private  person  who  is  injured  by  reason  of  an  omission 
on  its  part  to  repair  the  highway.  (Cowl-ry  v.  Neuimarket,  (1882)  A.  C. 
345 ;  62  L.  J.  ft.  B.  65 ;  Thompton  v.  Brighton  Corporation,  (1894)  1  Q.  B. 
332;  63L.  J.  Q.  B.  181.) 

It  was  formerljr  thought  that  an  action  wovdd  not  tie  against  a  corpo- 
ration for  a  malicious  prosecution,  but  it  seems  now  clear,  notwithstanding 
the  observations  in  Abmth  v.  Midland  Rail.  Co.,  11  App.  Cas.  341,  that 
such  an  action  is  maintainable.  {Edwards  v.  Midland  Ry.  Co.,  6  Q.  B.  D, 
287 ;  50  L,  J.  Q.  B.  281 ;  Bank  of  Neie  South  WaUi  v.  OwtUm,  4  App.  Om. 
■no  ;  48  L.  J.  P.  C.  25  ;  Madcay  v.  Commercial  Bank,  ante,  p.  397  ;  and 
see  BfiTwick  v.  EHgliah  Joint  Stock  Bank,  ante,  p.  397 ;  Metropolitan  Bank 
V.  Fooley.  10  App.  Cas,  210.) 

An  action  will  lie  at  the  suit  of  a  corporatjon  for  a  libel  causing  injury 
to  its  property,  «.  g.,  a  hbel  imputing  insolvency  to  a  trading  company. 
{Metropolilan  'Omnibus  Co.  v.  Hawkini,  4  H.  &  N.  87 ;  28  L.  j;  Ex.  201.) 

A  libel  calculated  to  inj  ure  a  corporation  in  tho  way  of  its  basiness  is 
actionable,  without  special  damages.  {South  Bttlon  Coal  Co.  v.  North 
Eoitern  Neui«  Attodation,  (1894)^1  Q.  B.  133.)  But  a  corporation  cannot 
sue  for  a  libel  imputing  on  onence  which  a  corporation  as  such  cannot 
commit,  and  accordingly  a  municipal  corporation  conld  not  sue  for  a  libel 
imputing  personal  oomiption.  {Mayor,  Ac,  of  Manchetter  v.  Williamt, 
(1891)  1  Q.  B.  94 ;  60  J..  J.  Q,  B.  23.) 

A  corporatioD  is  liable  for  the  negligence  of  its  servants,  npon  the 
same  principle  on  which  an  individual  is  liable  ;  and  it  makes  no  differ- 
ence iu  the  liability  that  the  corporation  is  appointed  to  perform  dntiM  of 
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Statements  of  Claim  by  and  against  Companies  and  Corporations  : 
see  "  Corporation,^^  ante,  p.  190 ;  "  Company, ^^  ante,  p.  182. 


County  Courts  (a). 


Defamation  (6). 


a  public  nature,  or  receives  no  profits  for  its  own  benefit  {MerBey  Docks 
Trustees  v.  Oibbs,  L.  E.  1  H.  L.  93;  Coe  v.  Wisey  L.  E.  1  a  B.  711; 
Winch  V.  Thames  Conservators,  L.  E.  9  0.  P.  178;  see  **  Negligence,**  post, 
•p.  476);  and  the  property  of  such  corporation  is  liable  to  executions 
against  them  (Wirral  Waterworks  Co,  v.  Lloyd,  L.  E.  1  C.  P.  719). 

{a)  The  County  Courts  Act,  1888  (61  &  62  Vict.  c.  43),  repealed  the 
previous  County  Courtd  Acts,  and  consolidated  and  amended  the  law 
relating  to  the  County  C'Ourts. 

With  resi)ect  to  actions  against  any  bailiff,  or  any  person  acting  by 
order  and  in  aid  of  any  bailiff,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  of  the  registrar  and  the  seal  of  the  Court,  sect.  64 
of  the  Act  contains  provisions  smiilar  in  effect  to  those  of  the  24  Geo.  2, 
c  44,  s.  6  (cited  **  Police"  post,  p.  943),  with  respect  to  actions  against 
constables  for  acts  done  in  obedience  to  warrants  of  justices. 

By  sect.  36  of  the  County  Courts  Act,  1888,  the  high  bailiff  of  a  County 
Court  is  responsible  for  aU  the  acts  and  defaults  of  himself  and  of  the 
bailiffs  appointed  to  assist  him  in  like  manner  as  the  sheriff  of  any 
county  is  responsible  for  the  acts  and  defaults  of  himself  and  his  officers. 
(See  ^"^ Sheriff,"  post,  p.  605 ;  and  see  Burton  v.  Le  Oros,  34  L.  J.  Q.  B.  91 ; 
Watson  V.  White,  ^1896)  2  Q.  B.  9 ;  65  L.  J.  Q.  B.  92.) 

By  sect.  32,  **  No  officer  of  a  County  Court  in  executing  a  warrant  of 
a  Court,  and  no  person  at  whose  instance  any  such  warrant  shall  be 
executed,  shall  be  deemed  a  trespasser  by  reason  of  any  irregularity  or 
informality  in  any  proceeding  on  the  validity  of  which  such  warrant 
depends,  or  in  the  form  of  such  warrant  or  in  the  mode  of  executing  it, 
•but  the  party  aggrieved  mav  bring  an  action  for  an^  special  damage 
which  he  may  have  sustained  by  reason  of  such  irregularity  or  informality 
against  the  party  guilty  thereof. 

{b)  Libel  and  Slander,'] — Libel  consists  in  the  publication  by  the  defen- 
dant, by  means  of  printing,  writing,  pictures,  or  the  like  signs,  of  matter 
defamatory  to  the  plaintiff  (3  Bl.  Com.  126),  and  is  always  actionable 
without  special  damage. 

Slander  consists  in  the  publication  by  the  defendant,  by  means  of  words 
spoken,  of  matter  defamatorv  to  the  }>laintiff  (3  Bl.  Com.  123),  and  is  only 
in  some  cases  actionable  without  special  damage. 

The  nature  of  the  defamatory  matter  which  is  actionable  in  a  written 
publication  or  libel,  and  that  which  is  actionable  when  spoken,  with  the 
distinction  between  them,  may  be  seen  from  the  following  descriptions. 

Matter  imputing  criminal  offences  is  actionable  equally  in  the  form  of 
libel  and  of  slander. 
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Matter  imputing  misconduct  in  the  discharge  of  a  public  office  is  also 
actionable  both  as  libel  and  as  slander. 

Matter  imputing  misconduct,  or  want  of  care  or  of  qualification  or  of 
skill  in  a  lawful  profession,  trade,  or  business,  is  also  actionable  both  as 
libel  and  as  slander. 

Matter  imputing  to  a  person  that  he  is  suffering  from  a  contagious 
disease  calculated  to  cause  his  exclusion  from  society,  such  as  leprosy  or 
the  pox,  is  also  actionable  both  as  libel  and  slander. 

Slanders  of  the  kinds  aboye  mentioned  are  actionable  without  special 
damage. 

Matter  not  falling  within  the  above  descriptions,  but  imputing  conduct 
or  qualities  tending  to  degrade  or  disparage  the  plaintiff,  or  exposing  him 
to  public  hatred,  contempt,  or  ridicule,  is  actionable  as  libel  when  pub- 
lished in  print,  writing  or  other  permanent  form,  but  not  as  slander  when 
merely  spoken,  unless  special  damage  is  shown.  (See  P Anson  y.  Stuart,  1 
T.  E.  748 ;  Thorley  y.  Kerry,  4  Taunt.  364  ;  Clement  v.  Chivi$,  9  B.  &  C. 
175;  Parmiter  y.  Coupland,  6  M.  &  W.  105,  108  ;  Fray  y.  Fray,  17  C.  B. 
N.  S.  603 ;  34  L.  J.  0.  P.  45 ;  Cox  y.  Lee,  L.  R.  4  Ex.  284 ;  38  L.  J.  Ex. 
219;  Ahxaivder  y.  Jenkins,  (1892)  1  Q.  B.  797;  61  L.  J.  Q.  B.  634.) 

By  the  Slander  of  Women  Act,  1891  (54  &  55  Vict.  c.  51),  s.  1,  words 
spoken  which  impute  unchastity  or  adultery  to  any  woman  or  girl  are 
made  thereafter  actionable  without  proof  of  special  damage,  subject  to  the 
proviso  that  for  words  thus  made  actionable  the  plaintiff  shall  not  recover 
more  costs  than  damans,  unless  the  judge  certifies  that  there  was  reason- 
able ground  for  bringmg  the  action. 

Defamatory  words  merelj  spoken,  and  not  actionable  under  any  of  the 
aboye  descriptions,  but  which  cause  special  damage  to  the  plaintiff,  are 
actionable  as  slander.     (See  Kelly  v.  Partington,  5  B.  &  Ad.  &i5.) 

Words  imputing  a  criminal  offence  punishable  corporally,  are  actionable 
per  ae  as  slander  without  special  damage ;  and  it  is  not  necessary  to  show 
that  they  impute  an  indictable  offence.  ( Wtbb  v.  Beavan,  11  Q.  B.  D.  609 ; 
52  L.  J.  Q.  B.  544.) 

Words  merely  imputing  unfitness  for  a  public  office  which  is  not  an 
office  of  profit,  where  they  do  not  amount  to  an  imputation  of  misconduct 
in  the  discharge  of  the  office,  and  would  not,  if  true,  be  any  ground  for 
dismissal  from  it,  are  not  actionable  as  slander  without  special  dam^e. 
{Alexander  v.  Jenkins,  (1892)  1  Q.  B.  D.  797 ;  61  L.  J.  Q.  B.  634.)  But 
words  imputing  misconduct  or  dishonest  conduct  in  the  discharge  of  such 
office  are  actionable  without  special  damage,  whether  there  is,  or  is  not, 
a  power  of  removal  therefrom  for  conduct  such  as  is  imputed.  {Booth  y. 
Arnold,  (1895)  1  Q.  B.  571 ;  64  L.  J.  Q.  B.  443.) 

Defamatory  words  spoken  of  a  person  engaged  in  a  profession,  trade,  or 
occupation  imputing  general  immorality,  are  not  a  sufficiently  specific 
injury  to  such  person's  profession,  trade,  or  occupation  to  be  actionable 
without  special  damage  [Lnmhy  v.  Allday,  1  Or.  &  J.  301 ;  Ayrt  ▼. 
Craven,  2  A.  &  E.  2 ;  (tallwey  v.  Marshall,  9  Ex.  294) ;  though  suc^ 
imputations  might  be  actionable  if  written  or  j^rinted,  and  published,  aa 
imputing  conduct  tending  to  degrade  or  bring  into  contempt  the  person 
so  chared.  A  shopkeeper,  whose  wife  assisted  him  in  his  shop,  was  held 
entitled  to  maintain  an  action  for  words  spoken  and  published  of  his  wife 
imputing  to  her  adultery  committed  at  the  shop,  followed,  as  the  natural 
consequence,  by  a  falling  off  in  his  business.  {Riding  v.  Smith,  1  Ex.  D. 
91 ;  45  L.  J.  Ex.  21.) 

A  profession,  trade,  or  occupation  must  be  a  lawful  one  in  order  to 
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entitle  the  plaintiff  to  recover  damages  for  defamation  in  respect  of  it. 
(M<yrTis  v.  Langdale,  2  B.  &  P.  284;  Hunt  v.  Bdl,  1  Bing;.  1.)  But  the 
business  need  not  necessarily  be  one  of  which  the  Court  will  ta^e  judicial 
notice.     {Fotdger  v.  Newcomh,  L.  E.  2  Ex.  327 ;  36  L.  J.  Ex.  169.) 

An  incorporated  trading  company  may,  without  proof  of  special 
damage,  bring  an  action  for  damages  for  a  defamatory  false  statement  in 
writing  or  print  reflecting  upon  the  character  of  the  company  as  regards 
the  management  of  their  business.  {South  Hetton  Colliery  Co,  v.  North 
Eastern  News  Association,  (1894)  1  Q.  B.  133;  63  L.  J.  Q.  B.  293.) 

Whether  matter,  written  or  spoken,  is  defamatory,  within  the  above 
descriptions,  is  a  question  for  the  jury.  It  is  for  the  judge  to  direct  the 
jury  what  constitutes  defamation  in  law,  and  for  the  jury  to  say  whether 
according  to  such  direction,  the  matter  in  question  is  defamatory.  {Par- 
miter  V.  Caupland,  6  M.  &  W.  105 ;  Baylis  v.  Lawrence,  11  A.  &  E.  920 ; 
Paris  V.  Levy,  9  C.  B.  N.  S.  342,  352  ;  and  see  Capital  <fe  Counties  Bank  v. 
ffenty,  6  C.  P.  D.  514;  7  App.  Cas.  741;  49  L.  J.  0.  P.  830;  52  L.  J. 
Q.  B.  232.)  The  judge  may  state  his  opinion  to  the  jury  whether  the. 
matter  is  defamatory.  {Ih,)  If  the  words  sued  on  are  reasonably  sus- 
ceptible of  a  libellous  or  slanderous  construction,  it  is  for  the  jury  to 
decide  wheither  they  bear  that  meaning.  {Hartv,  Wall,  2  C.  P.  D.  146;  46 
L.  J.  C.  P.  227 ;  JennerY.  A' Beckett,  L.  R.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14 ; 
BotterUl  v.  Whytehead,  41  L.  T.  588 ;  Simmons  v.  Mitchell,  6  App.  Gas. 
156.)  But  if  tney  are  incapable  of  such  construction,  the  defendant  may 
plead  an  objection  in  point  of  law,  or  the  case  may  be  withdrawn  from 
the  jury,  and  judgment  entered  for  the  defendant.  {MUler  v.  David, 
L.  E.  9  0.  P.  118 ;  43  L.  J.  0.  P.  84 ;  Capital  &  Counties  Bank  v.  Heivty, 
supra;  Mulligan  v.  Cole,  L.  E.  10  Q,  B.  549 ;  44  L.  J.  Q.  B.  153.) 

The  ordinary  rule  is  that  from  the  publishing  of  the  defamatory  matter, 
whether  written  or  spoken,  malice  is  inferred,  though  where  the  occasion 
is  privileged,  this  prima  facie  inference  is  rebutted,  and  actual  malice 
most  be  proved  in  order  to  maintain  the  action.  ( Wright  v.  Woodgate,  1 
C.  M.  &  E.  577  ;  Laughton  v.  Bishop  of  Sodor  &  Man,  L.  E.  4  P.  C.  495, 
505;  42  L.  J.  P.  C.  11 ;  Davies  v.  Smad,  L.  E.  5  Q.  B.  608;  39  L.  J. 
Q.  B.  2Q2 ;  WaXl^  v.  Loch,  7  Q.  B.  D.  619;  51  L.  J.  Q.  B.  274;  Jenmre 
▼.  Delmege,  (1891)  A.  C.  73 ;  60  L.  J.  P.  C.  11 ;  NeuiU  v.  Fhie  Arts  Ins. 
Co.,  (1895)  2  a  B.  156 ;  64  L.  J.  a  B.  681 ;  affirmed,  (1897)  A.  0.  68  ; 
13T.  Eep.  97.)  .      .         '        . 

As  to  what  amounts  to  publication  of  a  libel,  see  Forrester  v.  Tyrrell, 
9  Times  Eep.  257  ;  Emmens  v.  PoUle,  16  Q.  B.  D.  354  ;  55  L.  J.  Q.  B.  51 ; 
Wennhak  v.  Morgan,  20  Q.  B.  D.  635 ;  57  L.  J.  Q.  B.  241 ;  Pullman  v. 
Hill,  (1891)  1  Q.  B.  524;  60  L.  J.  Q.  B.  299;  Boxsius  v.  Goblet  Freres, 
(1894)  1  Q.  B.  842  ;  63  L.  J.  Q.  B.  401. 

False  statements  not  defamatory  or  libellous,  or  actionable  in  them- 
selves, may  eive  rise  to  an  action  if  they  are  intended  to  cause,  and  do 
cause,  actual  damage.  (See  Batdiffe  v.  Evans,  (1892)  2  Q.  B.  524;  61 
L.  J.  a  B.  535;  White  v.  Mellin,  (1895)  A.  C.  154;  64  L.  J.  Ch.  308  ; 
and  **  Slander  of  Title,''  post,  p.  512.) 

As  to  **  privileged  commumcations,"  see  **  Defamation,"  post,  p.  878. 

As  to  joinder  of  parties  in  an  action  for  libel,  see  *'  Parties,''  ante, 
pp.  19—23. 

The  Form  of  the  Statement  of  Claim.'] — ^The  defamatory  matter  must  be 
false,  and  must  be  so  charged  in  the  statement  of  claim ;  it  is  then,  unless 
it  appears  that  the  occasion  was  a  privileged  one,  presumed  to  have  been 
pabiiflhed  maliciously.    {Bromage  v.  Prosser,  4  B.  &  C.  247, 256 ;  Haire  v. 
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Wilion,  9  B,  &  0.  643 ;  ffuntl-ey  v.  Ward,  6  C.  B.  N.  S.  flU  ;  Daviet  y. 
Sntad,  L.  E.  5  Q.  B.  GOB,  611 ;  39  L.  J.  Q.  B.  202 ;  Toogood  t.  Spyring, 
1  C.  M.  &  E.  193;   Hamon  v.  Falh,  4  App.  Cm.  247,  251.) 

It  ia  uBuollf  allei^  that  the  worda  were  printed,  or  written,  or  spoken 
maliciouily,  but  this  is  not  strictly  necessary,  unless  it  appear  that  the 
occasioa  was  a,  privileged  one,  as  the  malice  ia  Hufficiently  implied  bcaa 
the  falseness  of  the  defamatory  words.  (Bromage  t.  Proster,  4  B.  &  0.  at 
p.  255;  ^nrni.,  Styles,  392;  Merrier  v.  Sparla,OwBa,  51;  Noy,  36;  Clarkv. 
Molyneux,  3  a  B.  D.  237,  247  ;  47  L.  J.  Q.  B.  230.)  Where  it  appaara 
that  the  occasion  is  a,  privile^^  one,  it  is  sufficient  to  allege  malict  as  a 
fact  without  setting  out  the  circumataDcea  from  which  it  ia  to  be  iufened. 

SO.  XIX.  rr.  4,  22,  cited  anU,  pp.  7,  10.)  Subsequent  libels  or  alan- 
[era  published  by  the  defendant  of  the  plaintiff  are  admissible  in 
evidence  to  prove  malice.  Evidence  of  actual  malice  may  in  all  cases 
be  given  to  increase  the  damages. 

It  must  appear  upon  the  statement  of  claim  that  the  defamatory  matter 
was  written,  pi'inted,  or  spoken  "  of  the  plaintitt,"  eitier  by  eipreas  aver- 
ment to  that  effect  or  by  necessaiy  implication.    (Clement  v,  FUher,  7 

B.  &  C.  459 ;  O'Brien  v.  Cfcmwit,  4  D.  &  L.  583.1  It  is  neceaaary  to  Bet 
out  the  wordfi  apoken  or  published  exactly ;  it  is  not  enough  to  sot  out 
their  effect,  the  words  brang  the  "  material  facte"  {IlarrU  t.  Warrt,  4 

C.  P.  D.  125 ;  48  L.  J.  C.  P.  310 ;  CapibU  A  CoujUite  Bank  v.  Henly,  7 
App.  Cas.  T41,  771  ;  52  L.  J.  Q.  B.  232 ;  OvUole  v.  Matheri,  I  M.  &  W. 
495  ;  Sohmm  t.  Lamon,  8  Q.  B.  823 ;  Wood  v.  Adatat,  6  Bing.  431  ; 
Wright  V,  CltmmU,  3  B.  &  Aid.  503) ;  nor  is  it  enough  to  set  out  the 
"  aubatance "  or  "  purport "  of  the  words  [Wright  v.  Clementi,  6upra  ; 
Wood  Y.  BTOwn,  6  Taunt.  169;  CookY.  Cox,  3  M.  &  S.  110;  Harrit -r. 
Warn,  avpra ;  Darbythire  t,  Leigh,  (1896)  1  Q,  B.  554,  537  ;  65 
L.  J.  a  B.  360). 

The  libel  or  slander,  if  in  a  foreign  language,  should  be  aet  out  in  the 
original  (ZfTioWo  V.  ^TtfH,  6  T.  E.  162;  Jenkimy.  Philli],i,9C.&'B.-,m), 
and  should  be  translated  with  allegations  of  its  actionable  meaning ;  and 
tho  statement  of  claim  should  aver  that  the  persona  in  whose  presence  it 
was  spoken,  or  to  whom  it  was  published,  understood  the  foreign  language- 
{Amann  v.  Damm,  8  C.  B.  N.  8.  597;  29  L.  J.  C.  P.  313.)  Where  the 
ground  of  action  is  that  the  words  impute  miBconduct,  or  want  of  quali- 
fication, or  skill,  in  a  lawful  profession  or  bumneaa,  or  in  a  public  office, 
it  must  appear  upon  the  atatement  of  claim  by  oxpreas  averment  or  by 
neceaaary  implication  that  the  words  were  spoken  of  the  plaintiff  in 
relation  to  such  profesaion,  business,  or  office.  {Miller  v.  David,  L.  R.  9 
C.  P.  118;  43L.  J.  C.  P.  84:  Booth  v.  Arnold,  (1895)  1  a  B.  571 ;  64 
L.  J.  U.  B.  443.) 

/«nu«Rdo.] — Espreemona  iriiich  are  aciionablo  in  their  plain  and 
ordinary  meaning,  as  calling  a  man  a  "thief,"  sa^ng  that  ho  has  com- 
mitted "perjury, '  fto.,  may  be  alleged  simply  without  any  explanation. 
(ffarvtt/Y.  French,  1  C.  &M.  U;  Day-v.Bobineon,  IA.  £E.  358;  Homer 
V.  Taunts,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318.)  But  where  tho  words  are 
innocent  oi  imcertain  in  their  natural  meaning,  and  are  actionable  only 
in  oonsequonce  of  the  peculiar  meaning  conreyed  by  them  on  the  particular 
occasion,  as  calling  a  man  a  "  lame  duck,"  a  "  black  sheep,"  or  saying 
that  he  is  "  forsworn,"  or  where  the  words  are  used  ironically,  it  is  neces- 
sary to  add  an  innuendo,  or  etatoment  of  the  meaning  intended  by  the 
words,  whereby  they  are  rendered  actionable.  (Svitetapplt  v.  Jeste,  5  B.  & 
Ad.  27;  Jaditonv.  Adami,2Bmg.ii.C.402i  Coi  v.  Cooper,  12  W.K.  75.) 

Whether  the  words  are  capable  of  the  meaning  alleged,  and  whether 
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Bach  meamng  is  actionable,  are  queetionB  for  the  Court ;  whether  they  in 
fact  were  used  with  that  meaning  is  a  question  for  the  jury.  {Blagg  y, 
Sturtf  10  Q,  B.  899 ;  Broome  v.  Oosden,  1  0.  B.  728 ;  Hemminge  v.  Qasaojiy 
E.  B.  &  B.  346;  27  L.  J.  a  B.  262;  Bamett  v.  Allen,  3  H.  &  N.  376 ; 
Hart  T.  Wally  2  0.  P.  D.  146 ;  46  L.  J.  C.  P.  227 ;  Jenner  v.  A' Beckett, 
L.  B.  7  a  B.  11 ;  41  L.  J.  Q.  B.  14 ;  Botterill  v.  Whi^head,  41  L.  T.  588 ; 
Shepheard  v.  Whitdker,  L.  E.  10  0.  P.  602 ;  Capital  &  Counties  Bank  v. 
Renty,  6  C.  P.  D.  614 ;  49  L.  J.  0.  P.  830 ;  7  App.  Cas.  741 ;  62  L.  J.  a  B. 
232 ;  Auetralian  Newajpaper  Co.  y.  Bennett,  (1894)  A.  C.  284 ;  66  L.  J. 
P.  0.  105.) 

Hie  Damofie,'] — "Where  defamatory  words  spoken  are  actionable  in 
themselyes,  it  is  not  necessary  to  state  any  special  damage,  unless  it  is 
intended  to  claim  it  in  addition  to  the  general  damages  resulting  from  the 
injury.  Where  defamatory  words  spoken  are  actionable  only  by  reason 
of  the  damage  caused  by  them,  the  special  damage  must  be  alleged  in 
the  statement  of  claim.  The  special  damage  must  be  the  natural  and 
proximate  consequence  of  the  defamation.  {Chamberlain  y.  Boyd,  11 
Q.  B.  D.  407 ;  62  L.  J.  Q.  B.  277.)  Illness  of  body  caused  by  defamatory 
words  not  actionable  in  tibemselyes  cannot  be  relied  on  as  special  damage, 
because  not  a  consequence  which  generally  happens  under  the  same 
circumstances.  {Allsop  y.  AlUop,  5  H.  &  N.  534 ;  29  L.  J.  Ex.  315.)  The 
loss  of  the  hospitality  of  friends  consequent  upon  slander  may  be  cmarged 
as  special  damage.  (Moore  y.  Meagher,  1  Taunt.  39 ;  Davies  y.  Solomon, 
L.  K.  7  Q.  B.  112.)  ±2xclusion  from  membership  of  a  con^gation  of 
Protestant  dissenters,  as  not  inyolying  temporal  or  pecuniary  loss,  is 
not  sufficient  special  damage.  {Boberts  y.  Boberta,  5  B.  &  S.  384;  33 
L.  J.  Q.  B.  249.) 

Except  under  the  proyisions  of  the  Slander  of  Women  Act,  1891 
(cited  anie,  p.  400),  a  wife  cannot  maintain  an  action  for  words 
imputing  unchaste  conduct  to  her  without  proof  of  special  damage 
occasioned  thereby  (Lynch  y.  Knight,  9  H.  L.  C.  577),  and  the  loss  of  l£e 
consortium  of  her  nusband,  if  due  to  her  own  repetition  of  the  charge 
against  her  to  her  husband,  is  not  such  special  damage  {Lynch  y.  Knight, 
supra  ;  Parkins  y,  Scott,  1  H.  &  0.  153 ;  31  L.  J.  Ex.  331).  Whether  the 
loss  of  the  consortium  of  her  husband  alone  without  other  damage  of  a 
pecuniary  or  material  nature  is  sufficient  special  damage  is  doubtful.  ( Lynch 
y.  Knight,  supra;  Davies  y.  Solomon,  supra,) 

Dama^  caused  by  an  unauthorised  repetition  of  defamatory  words 
spoken  by  the  defendant  cannot,  in  general,  oe  charged  as  special  damage. 
(Ward  V.  Weeks,  7  Bing.  211 ;  Dixon  y.  Smith,  5  fi.  &  N.  450;  29  L.  J. 
Ex.  125  ;  Bateman  y.  Lyall,  7  C.  B.  N.  S.  638 ;  Speight  y.  Oosnay,  60  L.  J. 
Q.  B.  231.)  But  where  there  is  a  duty  or  moral  obligation  to  repeat  such 
words,  then  it  would  seem  such  a  repetition  may  be  a  natuiul  conse- 
quence of  the  original  wrong,  and  charged  as  special  damage  against  the 
original  utterer.  {Derry  y.  Handley,  16 L.  T.  263;  Speight  y.  Gosnay,  supra,) 
A  defendant  who  publishes  defamatory  matter  with  the  knowledge  that 
it  will  be  repeated  or  republished  by  others,  may  be  charged  in  the  state- 
ment of  claim  with  so  publishing  the  same,  and  eyidence  may  then  be 
giyen  in  6ax>port  of  such  charge  in  agmtyation  of  damages.  {Whitney  y. 
Moignard,  24  Q.  B.  D.  630 ;  59  L.  J.  a  B.  324.] 

The  wrongful  acts  of  third  parties  cannot  be  cnarged  as  special  damage, 
unless  suoh  damage  is  the  immediate  ana  natural  consequence  of  the 
defamatory  words.  ( Vicars  y.  WilcockSy  8  East,  1 ;  but  see  Oreen  y.  BtUtun, 
2  C.  M.  &  R  713;  Lynch  y.  Knight;  supra,) 
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■When  a.  third  party  acta  upon  the  defamatory  words  to  the  prejudice  of 
the  plaintiff,  although  he  did  not  believe  them,  the  consequence  may  be 
oharged  as  ajwcial  dama^.     [KnigU  v,  Oibba,  1  A.  £  E.  43.) 

When  special  damage  la  claimed  it  must  be  alleged  in  the  statement  of 
claim  -with  sufBciont  particularity  to  inform  Uie  defendant  of  wbat  tlie 
plaintiff  intends  to  pnive. 

Where  it  is  intended  to  prove  that  particular  customers  have,  in  con- 
sequence of  the  dcfamatJon  complained  of,  ceased  to  deal  with  the  plaintifT, 
the  names  of  such  customers  should  be  slAl«d  in  the  statement  of  claim. 
Damages  may,  however,  be  recovered  for  a  general  lose  of  trade,  if  such 
general  loss  be  alleged,  without  stating  or  proving  the  ceasing  of  any 

ricular  customer  to  deal  with  the  plaintiff,  ^vant  v.  Barria,  1  H.  & 
251 ;  26  L.  J.  Ex.  31 ;  Bidivg  y.  Smith.  1  Ex.  D.  91 ;  45  L.  J.  Ex. 
361 ;  Baldiffe  v.  Evant,  (1892)  2  Q,  B.  Q24 ;  6t  L.  J.  Q.  £.  t>35 ;  see  ante, 
p.  61.) 

In  actions  for  defamation  oiproee  malice  may  be  proved  in  aggravatioii 
of  damages ;  and  for  this  purpose  subsequent  libels  published  by  the 
defendant  of  the  plaintiff  are  admissible  in  evideuce,  and  cannot  be 
excluded  on  the  ground  that  they  may  disclose  distinct  causes  of  action ; 
but,  if  thoy  disclose  distinct  cauHoa  of  action,  the  jury  cannot  give  damages 
in  respect  of  them.  (Chalmers  v.  Paynt,  2  C.  M.  &  E.  156,  157 ;  Pearton 
V.  Ltmailre,  5  U.  £  Q-.  TOO ;  and  see  fftmmingg  v,  Gassoji,  E.  B.  &  B.  346 ; 
27  L.  J.  Q.  B.  252.) 

The  whole  conduct  of  the  defendant,  from  the  time  of  the  publication  of 
the  defamatory  matter  to  the  time  of  finding  of  the  verdict,  may  bp 
considered  by  the  jury  in  assessing  damages.  {Prard  v.  Gmham,  24 
Q.  B.  D.  53 ;  59  L.  J.  Q.  B.  230.) 

The  Court  has  power  to  issue  an  injunction  to  restrain  a  defendant  from 
publishing  of  the  plaintiff,  to  the  injuryof  property  or  ti^e,  matterwhich 
has  been  decided  to  be,  or  which  clearly  is,  defamatorj'  {Saxhy  v.  Ea4lrr~ 
brook,  3  C.  P.  D.  339 ;  Lii'erpool  Ifoiuehotd  St-rra  v.  Smith,  37  Ch.  D.  170 ; 
67  L.  J.  Ch.  85;  Bon^trd  y.  Perry  man,  (18011  2  Ch.  269;  60  L.  J.  Ch. 
617 ;  Collard  v.  Marihall.  (1892)  1  Ch.  571),  but,  except  in  a  veiy  clear 
case,  this  jurisdiction  will  not  be  exorcised  W  granting  an  interlocutory 
injunction  {Qaarfz  Hill  Co.  v.  Stall,  20  Ch.  t).  501 ;  Salomont  v.  Knight. 
(1891)  2  Ch.  294;  CO  L.  J.  Ch.  743;  jtfoiwwiT.  Tiumud,  (1894)  1  a  B. 
671  ;  63  Ti.  J.  Q.  B.  454).  The  jurisdiction  exists  both  with  regard  to 
matter  written  or  printed,  and  matter  spoken,  though  the  Court  is  more 
reluctant  to  interfere  where  the  defamatory  matter  is  spoken  merely, 
f/.oog  V.  Bean,  2(J  Ch.  D.  306),  and  it  would  seem  that  it  is  not  necessarily 
limited  to  coses  where  injury  to  property  or  trade  is  shown  (see  prr  liOnl 
Halsbury,  Monion  v.  Tuasaud,  ivprn.) 

An  action  will  not  lie  without  special  damage  for  a  false  statement  by 
a  tradesman  disparaging  a  rival's  goods.  (^Evotis  v.  Harlowr,  5  Q.  B.  624  ; 
White  V.  Meltia,  (1895)  A.  C.  154  ;  64  L.  J.  Ch.  308.)  It  would  seem 
that,  where  actual  damage  is  proved,  an  action  would  be  held  to  lia 
for  maliciously  and  wantonly,  or  without  lawful  occasion,  publishing, 
either  by  words  spoken  or  in  writing  or  print,  a  false  and  defamatory 
statement  disparaging  the  goods  wherein  a  man  deals.  (See  lb.,  and 
Western  Cimntiet  Manure  Co.  v.  Laives'  Ckemioai  Manure  Co.,  L.  E.  9  Ex. 
218 ;  43  L.  J.  Ex.  171 ;  Bntchard  v.  Mege.  18  Q.  B.  D.  771 ;  56  L.  J. 
U.  B.  397.)     See  further,  "  Slaader  of  TiUt,"  post,  p.  612. 
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Statement  of  Claim  for  a  Libel  in  a  Newspaper. 

The  plamtifi  has  suffered  damage  from  the  defendant  falsely 
and  maliaiotisly  printing  and  publishing  of  the  plaintiff  the 
words  following,  that  is  to  say,  [set  out  the  defamatory  words 
verbatim^  and,  where  necessary^  add  an  innuendo^  or  explanatory 
statement  of  their  meaning^  e.g.^  "He  is  a  regular  prover  in 
bankruptcies/'  meaning  thereby  that  the  plaintiff  was  in  the 
habit  of  proving  a^nst  the  estates  of  bankrupts  debts  which 
he  knew  to  be  fictitious]. 

Particulars. 

The  words  complained  of  were  printed  and  published  in  a 

newspaper  called  " The y^  published  at on  the 

of ,  18—. 


For  sending  a  LiheUom  Letter  tOy  and  publishing  it  in  a 

Newspaper. 

1 .  The  plaintiff  has  suffered  damage  from  the  defendant  falsely 
and  maliciously  writing  and  publishing,  and  procuring  to  be 
printed  and  published  in  a  newspaper  of  and  concerning  the 
plaintiff  the  words  following,  that  is  to  say,  [set  out  the  defama- 
tory tpords  verbatim^  andy  where  necessary y  add  an  innuendOy  or 
explanatory  statement"]. 

Particulars  are  as  follows : — 

The  words  complained  of  were  written  and  published  by 
the  defendant  in  a  letter  addressed  and  sent  by  him  to  the 

editor  of  a  newspaper  published  at ,  and  called  "  The ," 

and  were  printed  and  pubHshed  in  that  newspaper  by  the 
defendant's  procurement  on  the of ,  18 — . 

2.  In  consequence  of  the  premises  the  plaintiff  has  been,  and  is, 
greatly  injured  in  his  credit  and  reputation.  [Add  particulars 
of  special  damagCy  ifany.'] 


For  a  Libel  imputing  a  Felony  to  the  Plaintiff. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant 
falsely  and  maliciously  writing  and  publishing  of  the  nlaintiff 

[in  a  letter  sent  by  the  defendant  to  A.  B.  on  or  about  the^ 

of ,  18—],  the  words  following,  that  is  to  say,  "  He  is  the 

Srson  who  took  my  horse,"  meaning  thereby  that  the  plaintiff 
loniously  stole  a  horse  of  the  defendant. 

2.  [The  same  as  paragraph  2  of  the  last  preceding  Form^l 
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For  a  Libel  in  a  Ibreign  Language, 

1.  The  plaintiff  has  sufiered  damage  from  ihe  defendant 
falsely  and  malioiouslj  writing  and  publishing  of  the  plaintiff 

{in  a  letter  addressed  to  ,  and  dated,  &*.]  in  the  Welsh 
anguage  the  words  following,  that  is  to  say,  \kere  set  out  the 
Ubel  verbatim  in  Wekh'\. 

2.  The  said  words  mean,  and  were  understood  by  the  penons 
to  whom  they  were  so  puhUahed  to  mean  [^here  set  out  a  literal 
translation  of  the  libel  in  English,  adding  any  necessary  innuendo, 
as  in  the  ordinary  form]. 

Fartioulais  of  specoal  damage : — 


Ibr  Slander  imputing  a  Criminal  Offence. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant 
falsely  and  maliciously  speaking  and  publishing  of  the  plaintiff 
the  words  following,  that  is  to  say,  "  He  is  a  thief." 

Farticnlors. 

The  defendant  spoke  the  words  complained  of  to  A.  B.  on 

the of ,  18 — ,  at ,  in    the    hearing  of    seTeral 

bystanders. 

\If  there  be  any  special  damage,  state  it,  as  for  instance.  The 

CintLS,  in  oonseqnenoe,  lost  his  situation  as to  A.  B.,  and 
since  been  unable  to  obtain  another  situation.} 


The  like,  with  an  Innuendo  that  the  Words  used  imputed  the 
Criminal  Offence  of  cheating  at  Cards  :  Gumming  v.  Green, 
7  Times  Rep.  408. 

The  like,  by  an  Agent  of  the  British  Museum  icith  an  Innuendo 
that  the  Words  complained  of  imputed  the  indictable  Offence 
that  he  had  ttrongfuUy  appropriated  Property  belonging  to  the 
Museum :  Saiaam  y.  Budge,  (1893)  1  Q.  B.  571. 


For  a  Slander  of  the  Plaintiff  in  his  Trade. 

1.  The  plaintiff  has  suffered  damage  from  the  d^endant 
falsely  and  malioiouely  speaking  and  poDlishing  of  the  plaintiff. 


Lefamaiim.  407 

in  relation  to  his  business  of  a ,  at ^  the  words  follow- 
ing, that  is  to  say  [%tate  the  tcordSy  with  innuendoesy  if  necessary^ 
aSyfor  instance y  meaning  thereby  that  the  plaintiff  cheated  and 
was  gtdlty  of  fraudulent  conduct  in  his  said  business]. 

Particulars. 

The  words  complained  of  were  spoken  to  A.  B.  on  the 

of ,  18 — ,  at . 

2.  The  plaintifi  in  consequence  was  injured  in  his  credit  and 

reputation  as  a ,  and  in  his  said  business  fa^  special  damagCy 

if  ant/y  e.  g,y  and  Jost  the  custom  of  A.  B.  and  U.  D.,  who  formerly 
dealt  with  him  in  his  said  business,  OTy  as  the  case  may  be"]. 


By  a  Jockey y  for  Words  charging  him  mth  unfair  and  dishonest 
riding  in  Races :  Wood  v.  Durhamy  21  Q.  B.  D.  501 ;  57 
L.  J.  Q.  B.  647. 


By  a  Wine  Merchanty  for  Words  contained  in  a  Notice  charging 
him  icith  fraudulently  using  in  his  Business  the  Trade  Mark 
of  another  Merchant :  Hatchard  v.  MigCy  18  Q.  B.  D.  771 ; 
66  L.  J.  Q.  B.  397. 


By  a  Tradesmany  against  the  Publishers  of  a  Newspaper  for  pub- 
Ushing  a  Statement  imputing  that  a  Judgment  previously 
recovered  against  him  remained  unsatisfied:  Williams  y. 
Smithy  22  Q.  B.  D.  134 ;  58  L.  J.  Q.  B.  21. 


[  JFbr  a  Slander  in  respect  of  Words  not  actionable  unthout  Special 

Damage. 

The  plaintiff  has  suffered  damage  from  the  defendant  falsely 
and  maliciously  speaking  and  publishing  of  the  plaintiff  the 
words  following,  that  is  to  say  \_here  state  the  words  verbatimy  and 
add  a  statement  of  the  special  damage  relied  upon"]. 

Particulars. 

The  words  were  spoken  by  the  defendant  to  A.  B.  on  the 

of ,  18—,  at — - — . 
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Detention  op  Goods,  or  DzriNirE  {a). 

[a]  Ad  action  lies  for  the  specific  recovery  of  peraonetl  chattels  wrong- 
fuOy  detained  from  the  poTson  entitled  to  the  possession  of  them,  and  also 
for  damages  occosioaed  oj|  the  wrongfol  detainer.  ^3  Bl.  Com.  151.)  The 
technical  name  of  this  action  is  "  Detinue."  The  gist  of  the  iLction  is  the 
wrongful  detention  of  goods,  and,  in  general,  therefore,  it  is  an  action  for 
B  wrong  independent  of  contract,  and  is  "founded  on  tort"  within  the 
meaning  of  8.  116of  the  County  Courta  Act,  1888.  (^  Bryant -v.  Herbert, 
3C.P.D.389;  47  L.  J.  C.  P.  670;  xair  "  Carriers."  ante,  p.  168.)  To 
BUpport  the  action,  the  plaintiff  muat  have  the  right  to  the  imm.ediate 
possession  of  the  goods  at  the  time  of  commencing  Die  action,  arising  out 
of  ut  absolute  or  a  special  property ;  an  interest  in  reversion  is  not  suffi- 
cient. The  Koods  must  be  sufficiently  ascertained  and  diBtinguishable  to 
be  capable  of  being  recovered.  Thus,  the  action  cannot  be  brought  for 
a  sum  of  money  or  a  quantity  of  corn,  unless  they  be  specifically  distin- 
guished from  otiier  property  of  the  same  kind,  as  by  being  in  a  oag  or  a 
sack.  (3  Bl.  Com.  152.) 
The  action  may  he  brought  for  tlie  title-deeds  of  a  real  estate ;  and,  in 

Ceral,  the  proper  party  to  sue  in  such  case  is  the  person  entitled  to  the 
il  interest  in  the  estate.  (See  Atkinson  v.  Baker,  4  T.  B.  229 ;  Pkilipt 
T.  Robinaon,  4  Bing.  106 ;  Plant  t.  Cutterill,  6  H.  &  N.  430 ;  29  L.  J.  Ei. 
198.)  Thus,  the  legal  tenant  for  life  may  maintain  an  action  of  detinue 
to  recover  the  title-deeds  against  the  remainderman.  {Lord  Backhurit't 
Cme.  ICo.Bep.  2  a;  JHitwxf  v.//pyi/.wd.  1  H.  ft  C.  745;  32  L.  J.  Ei.  163; 
LtathM  V.  Leathet,  5  Ch.  D.  221  ;  46  L.  J.  Ch.  562.)  On  the  death  of  the 
tenant  for  life  the  reversioner  may  recover  the  deeds  from  the  assignee  of 
the  t«nant  for  life  to  whom  they  have  been  asmzned  aa  eecnrity  for  an 
advance.  {Eaifon  v.  Limdon,  33  L.  J.  Ex.  34.)  The  lessor  is  not  entitled 
to  the  poeaeesion  of  a  lease  for  an  expired  term  as  against  the  leasee. 
(ffall  T.  BaU.  3  M.  &  G.  242 ;  Elworihy  y.  Sandford,  34  L.  J.  Ex.  42.) 
A  tenant  in  common  cannot,  in  general,  sue  for  the  detention  of  title- 
deeds  without  joining  his  co-tenant.  (3eetrrtgfl(T.Aj6o(ftam,33Ch.D.106.) 
A  mortgagor  cannot  sue  the  mortgagee  for  detention  of  the  deeds  while 
any  of  the  mortgage  money  remains  unpaid,  even  where  he  has  made  b 
tender  of  it.     (Bmwt  of  Ntw  South  Wales  v.  O'Connor,  14  App.  Caa.  273.) 

The  injurious  act  biing  the  wrongful  detention  of  the  goods,  and  not 
the  original  taking  or  obtaining  of  the  possession,  it  is  immaterial  whether 
they  were  obtained  by  the  defendant  by  lawful  means,  as  by  a  bailment 
or  finding,  or  by  a  wrongful  act.  as  by  a  trespass  or  converaion.  (1  Chit. 
PI.  7th  ed.  137.)  The  uaual  evidence  of  the  detention  is,  that  the  defen- 
dant, having  the  possession  or  control  over  the  goods,  does  not  deliver 
them  to  the  plaintifi  when  demanded.  [Jonei  v.  Dowk,  9  M.  £  W.  19 ; 
MiUer  v.  DeU,  (1891)  I  a  B.  468.)  The  defendant  cannot  excuse  himself 
from  such  delivery  by  reason  of  his  having  lost  the  possession  by  his  own 
wrongful  act,  as  where  the  defendant,  having  had  the  posaeasion  of  the 
plainttfi's  goods,  haa  wrongfully  aold  them  (Jvnri  v.  Douiie.  9  M.  &  W.  19) ; 
or  carelessly  lost  them  (fl^te  v.  Palmer.  6  C.  B.  N.  8. 84,  91 ;  27  L.  J.  C.  P. 
327 ;  28  lb.  168) ;  or,  if  he  ought  to  be  in  possession  of  the  goods,  by  proof 
that  he  wrongfully  parted  with  the  possession  before  the  plaintiS  became 
entitled  to  the  goods  {Bristol  Bank  v.  Mid.  By.  Co.,  (1891)  2  Q.  B.  633). 

The  goods  must  be  described  with  sufficient  certamty  and  accuracy  for 
the  purpose  of  identification,  because  the  judement  and  execution  are  for 
Uie  recovery  of  the  specific  goods.    (2  Wms.  Saund.  74  h.) 
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Statement  of  Claim  for  the  Detention  of  Goods. 
{E.  8.  0. 1883,  App.  a  Sect.  VL  No.  2.) 

The  defendant  detained  from  the  plaintiff  the  plaintiff's 
goods  and  chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 


The  judgment  for  the  plaintiff  in  this  action  is,  that  he  recover  against 
the  defendant  the  ^ods,  or  the  sum  assessed  by  the  jury  for  the  value  of 
them  if  the  plaintiff  cannot  have  his  goods  again,  and  also  his  damages 
assessed  by  the  jury  beyond  the  value  of  the  g^Dds,  and  his  costs.  (Chit. 
Forms,  12th  ed.,  p.  377.) 

The  defendant,  under  the  judgment  in  this  action,  had  formerlv  the 
option  of  x>aying  the  assessed  value  of  the  goods,  or  of  returning  them, 
but  now  bv  0.  XLVIII.  r.  1,  the  Court  or  a  jud^e  may,  upon  the  appli- 
cation of  the  plaintiff,  order  that  execution  shall  issue  for  the  deHvery  of 
the  property,  without  giving  the  defendant  the  option  of  retaining  the 
property  upon  paying  the  value  assessed.  It  would  seem  that,  as  under 
the  girmlftr  provisiou  contained  in  s.  78  of  the  Common  Law  Procedure 
Act,  1854,  such  an  order  will  only  be  made  under  this  rule  where  there 
has  been  an  assessment  of  the  value  of  the  property  detained.  (Corbett  v. 
Lewin,  W.  N.  (1884),  p.  62  ;   Winfield  v.  Boothroyd,  54  L.  T.  574.) 

If  there  are  oistinct  goods  or  parcels  of  goods  claimed,  the  vtdue  of  each 
should  be  separately  assessed.  ^Sandford  v.  Alcodc,  10  M.  &  N.  689.) 
Where  the  goods  have  been  re-delivered,  the  assessment  may  be  confined  to 
the  dejnagee  for  the  detention.  {WiUiama  v.  Archer ^  5  C.  JB.  318 ;  Cros8~ 
Jiddy.  Such,  8  Ex.  159.) 

The  damages  may  include  not  only  those  for  the  original  wrongful 
detention,  but  also  damages  for  all  subsequent  wrongful  detention  until 
re-deUvery.    {Serrao  v.  N^oel,  15  Q.  B.  D.  549,  559.) 

Special  damage  may  be  recovered  if  properly  claimed,  (lb.)  Where 
the  defendant  improperly  detained  photographs  belonging  to  the  plaintiff, 
and  had  taken  and  sold  copies  of  tnem,  the  plaintiff  was  held  entitled  to 
recover  the  photographs  or  their  value  in  detinue,  and  also  to  have  an 
injunction  to  prevent  the  defendant  taking  or  seUing  any  more  copies. 
{Mayall  v.  Highey,  1  H.  &  C.  148;  31  L.  J.  Ex.  329;  see  "  Injunction^' 
jtogtj  p.  446.) 

In  this  action  the  Court  will  sometimes  exercise  a  summary  jurisdiction 
to  stay  proceedings  upon  delivery  to  the  plaintiff  of  the  deeds  or  goods 
sought  to  be  recovered,  and  upon  payment  of  nominal  damages  and  costs, 
and  upon  such  other  terms  as  the  Court  thinks  proper  to  impose.  (2  Chit. 
Prac,  14th  ed.,  p.  367 ;  see  **  Conversion"  ante,  p.  389.) 

Metropolitan  police  magistrates  have  a  summary  jurisdiction  to  order 
the  delivery  up  of  goods  detained,  and  to  adjudicate  as  to  liens  upon  them, 
where  the  value  of  the  goods  is  not  greater  than  15^.  (2  &  3  Vict.  c.  71, 
s.  40 ;  see  Dover  v.  Child,  1  Ex.  D.  172 ;  45  L.  J.  Ex.  462 ;  Midland  By.  Co. 
Y.  Martin  A  Co.,  (1893)  2  Q.  B.  172.) 

The  value  of  the  goods  may  properly  be  taken  into  account  in  deter- 
mining the  amount  ^*  recovered^'  by  the  plaintiff  within  the  meaning  of 
8.  116  of  the  County  Courts  Act,  1888.  {Leader  v.  Bhys,  10  C.  B.  N.  S. 
369 ;  30  L.  J.  C.  P.  345.) 

A  judgment  for  the  plaintiff  in  detinue  does  not,  without  satisfaction  of 
the  assessed  value  of  the  chattel  detained,  change  the  property  in  the 
chattel.   {Ex  p.  Drake,  5  Ch.  D.  866 ;  and  see  *'  Conversion,''  ante,  p.  389.) 
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The  plaintiff  okims  a  ntum  of  tlie  said  goods  and  ohaMela  or 
their  T&Lue,  and  £10  for  their  detention. 
Flaoe  of  tnal,  linoolnAhire. 

^Tered. 


(Signed) 
XwiTeTed 


Bar  the  Detention  of  a  Lease,  with  Claims  for  Special  Damage. 

] .  The  defendant  detained,  and  still  detains,  from  the  plaintiff 

a  deed  of  the  plaintiff,  that  is  to  say,  a  lease  dated  the daj 

of ,  18 — ,  and  made  between  Q-.  H.  and  the  plaintiff, 

whereby  Q.  H.  demised  to  the  plaintiff  a  house  and  premises 
at for  an  unexpired  term  of  years. 

3.  In  oonseqaence  of  such  detention  the  pldntifi  vae  pre- 
ventdd  from  selling  the  said  lease  and  his  interest  in  the  said 

house  and  premises  to  J.  K.,  and  lost  £ ,  the  prioe  he  would 

have  reoeived  for  the  same,  and  incurred  expense  in  mtuutaininjf 
and  repairing  the  said  house. 

Fartioolara  are  as  follows : — 

The  plaintiff  claims  a  return  of  the  said  lease  or  its  value 
and  £ ,  damages  for  its  detention. 


Dilapidations  {a). 


(a)  The  iuoombent  of  a  benefice  is  boojid  to  keep  tlie  buildings  aad 
fsnoee  belonging  to  bie  benefice  in  good  and  substantial  repair,  and  also 
to  restore  and  rebuild  such  buildings  wben  neceeaory ;  tbough  he  is  not 
bound  to  muntoin  or  Bupply  mattors  of  ornament  or  luxury.  { Wite  t. 
Mfkal/e,  10  B.  ft  C.  299 ;  see  Bird  v.  Btlph,  4  fi.  &  A.  626 ;  2  A.  &  E. 
773 ;  and  Rou  v.  Adcxk.  L.  B.  3  C.  P.  655 ;  37  L.  J.  C.  P.  290.) 

By  the  common  law  of  England  [which  was  extended  to  'Wales  by  the 
27  Hen.  VIII,  c.  26),  the  non-fulfilment  of  this  obligation  subjected  the 
preceding  incumbent,  if  living,  and,  if  he  was  not  livmg,  hia  executors  or 
administrators  (having  assets),  to  an  action  at  the  suit  of  hie  successor,  or 
of  the  reprBsentatives  of  the  Huoceasor,  to  roooyer  the  value  of  the  dilapi- 
dations (whenever  tbev  may  have  bappeuod)  as  damans,  {lb. ;  and  see 
Radtliffey.  D'0t/ly,2t.  R.  630;  Afawnv.  iomieri,  12  0.3.  795;  Bunbury 
T.  HeiMon,  3  Ex.  558  ;  Brynn  v.  Clay,  1  E.  ft  B.  38 ;  Oleava  v.  Par/itt, 
7  C,  B,  N.  S.  838 ;  29  L.  J.  C,  P.  216.)  But  this  common  law  remedy  by- 
action  for  damages  has  been  in  the  great  majority  of  cases  taken  away  by 
the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  3S  Vict,  c  43),  which 
by  s.  34  empowers  the  bishop  of  the  diocese,  after  an  inspection  of  the 
buildings  and  fences  of  a  vacated  benefice  and  a  report  by  a  mrTeyor,  to 
maka  an  order  stating  the  repairs  and  their  oost  for  whioh  the  late  inooia- 
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bent,  his  executors  or  administrators,  is  or  are  liable,  and  by  s.  36  enacts 
that  the  sum  stated  in  the  order  as  the  coat  of  the  repairs  shall  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  administrators,  to  the  new 
incumbent,  and  shall  be  reeoyerable  as  such ;  while  by  s.  53  it  is  enacted 
that "  no  sum  shall  be  recoverable  for  dilapidations  in  respect  of  any 
benefice  becoming  vacant  after  the  commencement  of  this  Act,  and  to 
which  this  Act  uiall  be  applicable^  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  the  provisions  of  this  Act." 

Hence  in  nearly  all  cases  an  action  for  debt  ia  now  substituted  for  the 
former  action  for  damages  as  the  remedy  in  respect  of  dilapidations  of  the 
buildings  or  fences  of  tke  benefice  (see  Wriaht  v.  Davies,  1  0.  P.  D.  638 ; 
Ih.  649,  651 ;  46  L.  J.  0.  P.  41 ;  In  re  Mor^,  35  Oh.  D.  583 ;  56  L.  J.  Oh. 
809) ;  and  such  debt  is  now  recoverable  a^unst  the  estate  of  a  deceased 
mcambeat  pa/ri  pcwu  with  the  debts  of  his  other  creditors  {In  re  ManJe, 
supra). 

The  provision  of  s.  29  of  the  Act  with  reference  to  the  time  within  which 
tlie  bishop  is  to  direct  the  surveyor  to  inspect  and  report  upon  the  buildings 
of  a  benefice  after  its  avoidance,  is  directory  onlv  and  not  imperative,  and 
the  fact  that  such  direction  was  not  given  by  the  bishop  within  tiiie  time 
mentioned  by  the  Act,  is  no  defence  to  an  action  brought  to  recover  the 
amount  of  the  costs  and  repairs  specified  in  an  order  subsequently  made 
by  the  bishop  under  s.  34.  {Caldow  v.  Fixell,  2  0.  P.  D.  562 ;  46  L.  J. 
0.  P.  541 ;  Weaves  v.  Marriner,  I  Ex.  D.  107.) 

"Where  a  benefice  was  under  sequestration  at  the  death  of  the  incumbent, 
and  the  buildingB  were  afterwardis  inspected  by  the  surveyor,  and  an  order 
made  by  the  bimiop  statine  the  cost  of  the  repairs,  and  dechuing  the  exe- 
cutors or  administrators  of  the  incumbent  Cable  for  the  amount,  it  was 
hfild  that  the  sequestrator  was  not  liable  for  the  cost  of  the  repairs.  {Jones 
T.  Danaerfield,  1  Oh.  D.  438 ;  45  L.  J.  Oh.  161 ;  see  Kimher  v.  Paravicini, 

16  a  B.  I).  222 ;  54  L.  J.  Q.  B.  471.) 

An  agreement  between  two  incumbents,  with  the  consent  of  the  patrons 
of  their  livings  and  of  their  respective  diocesans,  to  exchange  the  livinffs 
in  their  then  state  and  condition,  and  without  any  payment  being  made 
for  dDapidation  on  either  side,  was  held  a  good  defence  to  an  action  by 
one  of  sudi  incumbents  against  the  other  for  the  amount  of  an  order  made 
by  the  bishop  for  the  cost  of  repairs  under  the  above  Act,  such  agreement 
not  being  necessarily  simoniaoal  or  contrary  to  the  policy  of  tke  Act. 
(Wright  V.  Daviee,  infra;  and  see  also  Goldham  v.  Edwards,  16  0.  B.  437 ; 

17  Ih.  141 ;  24  L.  J.  0.  P.  189 ;  25  lb,  223 ;  D<ywnes  v.  Craig,  9  M.  &  W. 
166.^ 

(a)  Wrongful  Distress,"] — ^In  actions  for  illegal  distresses,  as  for  a  distress 
where  no  rent  is  due,  or  after  tender  of  the  rent  due,  or  for  distraining 
things  privileged  from  distress,  the  particular  facts  may  be  alleged  in  the 
statement  of  daim,  showing  that  there  was  a  distress,  and  settmg  forth 
the  circumstances  under  which  it  was  levied,  and  which  made  it  illegal, 
or  the  wrongful  acts  merely  which  are  complained  of  may  be  set  forth  (as 
in  the  forms  given  under  the  titles  **  Trespass,"  post,  p.  523;  **  Conver- 


ab  initio  as  to  the  whole,  the  full  value  of  the  goods  taken  is  recoverable 
as  damages.    {Attack  v.  Bramwdl,  3  B.  &  S.  520 ;  32  L.  J.  Q.  B.  146.) 
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'.  Priat,  4  H. 
ha  goods  dia- 

tiained  are  privileKed,  the  lajiillord  is  a,  treHpaaser  ab  initio  only  os  to  such 
portion,  and  in  audi  a  case  where  the  tenant  paid  the  rent  and  costs,  and 
the  diabase  was  withdrawn,  it  was  held  that  only  the  actual  damage  aiu- 
tained  by  taking  the  particular  goods  pririleged  could  be  recovered,  and 
not  the  whole  amount  paid,     (ffarva/  t.  Pocock,  11  M.  &  W.  740.) 

An  action  for  an  excanvt  distress  Ges  under  tJie  Statute  of  Marlbridge, 
and  the  plaintifl  cannot  sue  for  trespass  or  conTsrsion. 

Actions  tor  irregvlaT  diatresaea  lie  onl^  in  respect  of  the  special  damage 
occasioned  by  iiregularitiee  in  conducting  distresses ;  and  the  statement 
of  claim  must  be  framed  upon  the  particular  description  of  irregularity 
complained  of.    (See  note  (^),  pott,  p,  420.) 

By  B.  7  of  the  Law  of  Distress  Amendment  Act,  1688  (51  &  S2  Viet, 
o.  21,  amended  by  58  &  59  Yict.  c  24),  no  person  may  act  as  a  bailiO  to 
levy  any  distress  for  rent  unless  be  has  a  certificate  authorizinK  him  ao 
to  act  granted  by  a  count?  court  judge  or  registrar ;  and  if  a  distress  is 
levied  by  a  person,  not  holding  sudi  certificate,  he  and  any  person  who 
has  authorized  him  so  t«  levy  are  deemed  to  have  conunittea  a  trespass. 
[Hogarth  t.  Jenningi,  (1892)  1  Q.  B.  907.) 

In  order  to  create  a  distress  it  is  not  necessary  that  there  should  be  aa 
actual  seizura;  it  is  enough  if  the  landlord  or  nis  bailiff  takes  effectual 
means  to  prevent  the  removal  of  the  article  from  the  premises,  on  the 
ground  of  rent  being  in  arrear,  as  by  declaring  that  it  shall  not  be  removed 
until  the  rent  is  paid,  and  prohibiting  removEil.  {CTamer  v.  Mott,  L.  B.  5 
Q.  B.  357  :  39  L.  J.  Q.  6.  1T2.)  Where  there  has  been  a  seizure  the  dis- 
tress is  not  invalidated  by  the  inability  of  the  distrainor  to  prevent  the 
removal  of  the  distress.  [Woodf.  fl"unn,  2  M.  ft  W.809;  Werthir.  London 
Loan  Co.,  a  Times  Bep.  320.) 

The  metropolitan  police  magistrates  have  a  sonunary  jurisdiction  in 
cases  ot  unlawful,  irregular,  and  excessive  distresses,  where  the  traiancy  is 
by  the  week  oi  month,  or  the  rent  does  not  esoeed  £15  a  year.  [2  ft  3 
Tict.  c.  71,  s.  39.)  In  the  case  of  the  bankruptcy  of  the  tenant  tiie  land- 
lord's  right  to  distrain  is  limit«d  to  six  months'  rent  accrued  due  prior  to 
the  date  of  the  order  of  adjudication.  (Bankruptcy  Act,  18S3,  s.  42 ; 
Bankruptcy  Act,  1890,  s.  28.) 

Jneticesof  the  peace  have  a  summary  jurisdiction  to  order  a  restoration 
of  goods  of  lodgers  distrained  oontrary  to  the  Act  to  protect  the  Goods  of 
Lodgers  {31  &  35  Vict.  o.  79,  8.  2).     (See  port,  p.  417.) 

Jurisdiction  is  given  by  sect.  46  of  the  Agricultural  Holdings  Act,  16S3 
(46  ft  47  Yict.  c  61),  to  justices  of  the  peace  or  the  county  oourt  to 
ctetennine  disputoa  as  to  distresses  for  rent  upon  holdings  to  which  that 
Act  applies  (see  sects.  54,  61),  and  to  order  restoration  of  live  stock  or 
things  unlawfully  distrained. 

By  B.  44  of  the  Agricultural  Holdings  Act,  1883  (46  ft  47  Tict  c.  61), 
"  It  shall  not  be  lawful  for  any  landlord  entitled  to  the  rent  of  any  hold- 
ing to  which  this  Act  applies  to  distrain  for  rent  which  became  due  in 
reemect  of  such  holding  more  than  one  year  before  the  making  of  sooli 
distress."    {Ex  p.  BuU,  18  Q.  B.  D.  642.J 

An  agreement  for  a  lease  under  which  the  tenant  has  entered,  and 
which  can  be  specifically  enforced  by  him,  is  in  general  equivalent  to  a 
lease  for  the  purpose  of  enabling  the  intended  lessor  to  distrain  according 
to  the  terms  of  the  intended  lease.  ( WaUh  v.  Lonidak,  21  Oh.  D.  9 ;  f>2 
L.  J.  Ch.  2.) 
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Statement  of  Claim  for  Distraining  and  Selling  where  no  Rent  was 
du€y  to  Recover  double  Value  of  the  Goods  sold,  under  2 
W,  8f  M.  sess,  1,  c.  6,  s.  5  (b). 

1.  The  plamtiff  was  tenant  to  the  defendant  of  a  messnage 

known  as at at  a  certain  rent,  and  the  defendant 

when  none  of  the  said  rent  was  due  or  in  arrear,  wrongfully 
distrained  in  the  said  messuage  certain  goods  of  the  plaintifP  as 
a  distress  for  pretended  arrears  of  the  said  rent,  and  wrongfully 
sold  the  said  goods  as  such  distress. 

2.  The  plaintiff  claims  to  recover  from  the  defendant,  by 
virtue  of  the  statute  in  such  case  made  and  provided,  double  the 
value  of  the  said  goods  so  distrained  and  sold  as  aforesaid. 

Particulars. 

The  distress  was  levied  on  the of ,  18 — . 

The  value  of  the  goods  distrained  was  £ . 

The  sale  took  place  at ,  on  the of ,  18 — . 

The  goods  were  as  follows: — [describe  the  goods  so  far  as 
practicable^. 


The  entry  into  a  houBe  for  the  purpose  of  distraining  must  be  made  in  a 
legal  manner  and  at  a  legal  time.  It  is  illegal  to  break  open  the  outer 
door  of  or  to  break  into  a  house,  or  stable,  or  building,  for  the  purpose  of 
distraining,  but  it  is  permissible  to  climb  over  t^e  wall  of  a  back  yard,  or 
the  fence  of  a  garden,  or  to  enter  through  an  open  window  for  l^at 
purpose.  {Brown  v.  Glenn,  16  Q.  B.  254 ;  20  L.  J.  Q.  B.  205 ;  Crab- 
tree  v.  Bobinson,  15  Q.  B.  D.  312;  Long  v.  Clarke,  (1894)  1  Q.  B.  119; 
63  L.  J.  Q.  B.  108.)  It  is  illegal  to  distrain  before  sunrise  or  after  sunset. 
{TutUm  V.  Darke,  6  H.  &  N.  647 ;  29  L.  J.  Ex.  271.) 

{b)  The  statute  2  W.  &  M.  sess.  1,  c.  5,  which  enables,  though  it  does  not 
compel  the  sale  of  goods  distrained  for  rent  {Hudd  v.  Eavenor,  2  B.  &  B.  662 ; 
5  Moore,  542 ;  PhilpoU  v.  Lehain,  35  L.  T.  855),  enacts,  by  sect.  5,  "  that 
in  case  any  such  distress  and  sale  as  aforesaid  shall  be  made  by  virtue  or 
colour  of  this  present  Act  for  rent  pretended  to  be  arrear  and  due,  where 
in  truth  no  I'ent  is  arrear  or  due  to  the  person  or  persons  distraining,  or 
to  him  or  them  in  whose  name  or  names,  or  right,  such  distress  shall  be 
taken  as  aforesaid,  that  then  the  owner  of  such  goods  or  chattels  dis- 
trained and  sold  as  aforesaid,  his  executors  or  administrators,  shaU  and 
may,  by  action  of  trespass,  or  upon  the  case,  to  be  brought  against  the 
person  or  persons  so  distraining,  any  or  either  of  them,  his  or  their  execu- 
tors or  administrators,  recover  double  of  the  value  of  the  goods  or  chattels 
80  distrained  and  sold,  together  with  full  costs  of  suit." 

Upon  the  trial  of  an  action  brought  upon  this  section  the  jury  ought  to 
be  directed,  if  they  find  for  the  plaintiff,  to  give  damages  to  double  the 
amount  of  the  yalue  of  the  goods.    (Masters  v.  Fariss,  1  C.  B.  715.) 
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For  Distraining  imce/or  the  same  Bent  (c). 

1.  The  plaintifFwaa  tenant  \a  the  defendant  of  a  house  No.  5, 

Street, ,  at  a  yearly  rent  of  £ payable  half-yearly 

W  equal  paymente  on  the  24th  of  June  and  the  25th  of 
Deoember  in  each  year. 

2.  The  defendfuat,  on  the  of  ,  18 — ,   distramed 

certain  goods  of  the  plaintiff  in  the  said  house  as  a  distieBS  for 
[one  half  year's]  arrears  of  the  said  rent. 

3.  At  the  time  of  making  the  said  distress  there  were  in  the 
said  house  goods  of  the  plaintiff  liable  to  the  said  distress  of 
more  than  sufGcient  value  to  have  satisfied  the  said  arrears  and 
the  charges  of  a  distress  for  the  same  and  of  the  sale  thereof, 
and  which  the  defendant  oould  then  have  distrained  to  satisfy 
the  same,  of  which  the  defendant  then  had  notice. 

4.  The  defendant  afterwards,  on  the  of  ,  18 — , 

wrongfully  made  a  second  distress  on  certain  goods  of  the 
plaiutifE  in  the  said  house  for  the  same  arrears  of  rent  for  which 
the  first  mentioned  distress  was  made  as  above  stated,  and  for 
the  charges  of  such  second  distress. 


(c)  An  action  for  treapaaa  or  oonveraioii  will  lie  for  the  wrongful  taldm^ 

or  oonversion  under  the  Becond  distress.  {Dawaon  v.  Cropp,  1  C.  B.  961 ; 
and  see  Baggt  v.  Mttwby,  8  Ex.  641 ;  22  L.  J,  Ex.  236.) 

If  tiiere  ha^  been  some  mistake  as  to  the  -value  of  the  goode,  and  the 
landloi'd  fairly  supposed  the  distresa  to  bo  of  the  proper  Tafue  at  tie  time 
of  levying  the  first  distreas,  and  he  afterwards  finds  it  to  be  insufficient,  he 
may  then  distrain  for  the  remainder  ;  or  if  the  tenant  has  done  anything 
equivalent  to  saying  "  forbear  to  distrain  now  and  postpone  your  totreaa 
to  some  other  time,"  the  landlord  may  distrain  a  second  time.  But,  if 
there  is  fair  opportunity,  and  there  is  no  lefial  cause  why  he  should  not 
work  out  the  payment  of  the  rent  by  the  first  distress.  Ma  duty  is  to 
work  it  out  by  the  first  distress,  and  he  cannot  distrain  again.  (See  ptr 
Farke.  B.,  Bagge  v.  Mawby.  lupra ;  Thwaitft  t.  WHdiitg,  12  Q,  B.  D.  4  ; 
53  L.  J.  Q.  B.  1.)  Where  by  misconduct  the  tenant  prerents  the  first 
distress  being  realized,  a  second  may  lawfully  be  made.  (Zee  t.  Cooke, 
a  H.  &  N.  584  ;  3  H.  &  N.  203  ;  27  L.  J.  Ex.  337.) 

Afl«r  a  distress,  and  before  the  sole  of  the  goods  distrained,  no  action 
can  be  maintained  for  any  rent  distrained  for,  whether  the  distress  is 
sufficient  or  not  {Lehaia  t.  PkUpott,  L.  B.  10  Ex,  242 ;  44  L,  J,  Ex. 
225],  though  after  the  sale  an  action  will  lie  for  any  balance  remaining 
due  after  giving  credit  for  ttis  proceeds  of  such  sale  {PhiipoU  t.  Lthaitt, 
35  L.  T.  855). 
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JFbr  Distraining  Beasts  of  the  Ploughj  contrary  to  51  Hen.  III. 

St.  4  {d). 

The  plamtifi  has  Buffered  damage  by  the  defendant,  to  whom 
the  plaintiff  was  tenant  of  a  farm  at ,  wrongfully  distraining 


(<2)  It  is  enacted  b^  51  Hen.  m.,  st.  4,  that  no  man  shall  be  distrained 
by  nis  beasts  that  gam  his  land,  nor  by  his  sheep,  so  long  as  the  distrainor 
can  find  other  chattels  sufficient  for  the  demand.  (2  Inst.  132.)  As  to 
what  are  such  beasts,  see  Keen  v.  Priest,  4  H.  &  N.  236 ;  28  L.  J.  Ex.  157. 

The  plaintiff  may  also  in  this  case  sue  as  for  a  trespass  or  conversion,  or 
replevy  the  goods  unlawfully  taken.  {Nargett  v.  Nias,  1  E.  &  E.  439 ;  28 
L.  J.  Q.  B.  143;  DayiesY.  Aston,  I  C.  B.  746.) 

Similar  to  this  action  is  the  action  for  distraining  implements  of  trade 
and  other  things  privileged  from  distress,  whether  absolutely  or  con- 
ditionally. (S^  uie  last-cited  cases,  and  Harvey  v.  Pocock,  11  M.  &  W. 
740.) 

Fixtores  are  absolutely  privileged  from  distress,  and  the  removal  of 
fixtures  under  a  distress  amounts  to  a  conversion.  {Dalton  v.  Whittem,  3 
Q.  B.  961 ;  Darby  v.  Harris,  1  Q.  B.  895 ;  Turner  v.  Cameron,  L.  B.  5 
Q.  B.  306 ;  39  L.  J.  Q.  B.  125.)  A  distrainor  is  not  liable  for  claiming  to 
take  fixtures  unless  he  actually  removes  them.  {Beck  v.  Denbigh,  29  L.  J. 
Ch.  273.) 

As  to  what  things  are  privileged  as  fixtures,  see  Duck  v.  Braddyll,  13 
Price,  455 ;  Hdlawelly.  Lastvx)od,  6  Ex.  295 ;  and  see  Holland  v.  Hodgson, 
L.  E.  7  C.  P.  328,  337 ;  41  L.  J.  C.  P.  146. 

Growing  crops  are  distrainable  by  statute  11  Gbo.  11.  c.  19,  s.  8,  and 
may  be  cut  when  ripe,  and  appraised  and  sold.  (See  Peacock  v.  Purvis, 
2  B.  &  B.  362  ;  Owen  v.  Legh,  3  B.  &  Aid.  470.) 

Trees  and  shrubs  Rowing  in  a  nursery  ground  are  not  distrainable. 
{Clark  V.  Gaskarth,  8  Taunt.  431 ;  2B.  Mowe,  491.) 

The  provisions  of  11  G^.  II.  c.  19,  s.  8,  apply  only  to  distresses  made 
by  the  lessor  or  landlord.    {Miller  v.  Green,  2  0.  &  J.  142.) 

Commodities  of  a  perishable  nature,  and  which  cannot  be  restored  in  the 
same  state  as  that  in  which  they  were  taken,  as  meat,  milk,  fruit,  &c., 
cannot  be  distrained.  (Morley  v.  Pincombe,  2  Ex.  101.)  Formerly  com 
and  hay  were  thus  privileged,  but  they  have  been  made  distrainable  by 
2  W.  &  M.  c.  5,  s.  3. 

Under  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict.  c.  21), 
8.  4,  the  wearing  apparel  and  bedding  of  the  tenant  or  his  family,  and  the 
tools  and  implements  of  his  trade  to  the  value  of  five  pounds,  are  protected 
from  distress  for  rent,  except  where  the  lease  or  tenancy  has  expired  and 
possession  of  the  premises  nas  been  demanded,  and  the  distress  is  made 
not  eeffHer  than  seven  days  after  such  demand. 

By  B.  4  of  the  Law  of  Distress  Amendment  Act,  1895,  justices  have 
jorifldiction  to  order  restoration  of  goods  protected  under  the  above 
section,  or  compensation  in  respect  thereof. 

Implements  of  trade  or  husbandry,  except  in  cases  within  the  last- 
mentioned  enactment,  are  privileged  from  distress  for  rent  conditionally, 
that  is  to  say,  if  other  sufficient  distress  can  be  found.  ( Gorton  v.  Falkner, 
4  T.  R  565 ;  Simpson  v.  Hartopp,  Willes,  512 ;  1  Smith's  L.  C.  lOth  ed. 
p.  421 ;  Nargett  v.  Nias,  supra/j 

Goods  necessarily  delivered  to  a  person  exercising  a  trade  for  the  pur- 


416  Statements  of  Claim  in  Actiom/or  Wrongs. 

upon  the  said  farm,  and  boldinff  as  a  distreee  the  pluntifTs  bea«ts 
of  the  plough  wherewith  he  tiUed  his  said  farm  at  a  time  when 

poee  of  having  them  dealt  with  ia  the  way  of  his  trade  are  absolutaly 
privileged  'whuat  on  the  prenuHes  where  such  trade  is  carried  on.  (Co. 
Lit.  47  a ;  Simpton  \.  Hartopp,  lupra;  Wood  v.  Clarht,  1  C.  &  J.  484  ; 
Lyoni  V.  Elliott,  1  Q.  B.  D.  210;  45  L.  J.  Q.  B.  159.)  Thus,  goode  sent 
to  an  auctioneer,  factor,  or  conimiBHion  agent,  to  his  premisee  to  be  sold 
{Adam,  v.  6Vane.  1  C.  &  M.  380;  Findon  v.  M-Laren,  6  Q.  B.  801; 
Thompson  v.  Maihiter,  1  Bing.  283;  Lyoris -v.  Elliott,  supra);  niat«rialB 
dcliTered  to  a  manufaotujer  to  be  worked  up  {Oibton  v.  Ireton,  3  Q.  B. 
39 ;  Bead  v.  Baxley,  Cro.  Eliz.  o66 ;  Lyona  v.  Elliott,  tupra) ;  on  animal 
sent  to  a  butcher  to  be  slaughtered  {Brown,  v.  ShevHl,  2  A.  &  E.  138) ; 
goods  pledged  with  a  pawnbroker  {Sviin  v.  Leach,  18  C.  B.  N.  8.  479 ;  34 
L.  J.  C.  P.  150);  gooda  of  guesta  at  a  oonunon  inn,  and  goods  in  a 
market  or  fair  (see  per  Parke,  B.,  Maepratt  t.  OTtyory,  1  M.  &  W.  633, 
654;  Ly<nie  t,  Elliott,  supra);  goods  sent  to  or  broujfnt  by  guests  at  a 
common  inn  as  part  of  their  baggage  and  bo  received  into  the  inn, 
whether  the  property  of  the  guests  or  not  {Robins  &  Co.  v-  Gray,  (1895) 
2Q.B.S01;  65L.  J.  Q.  B.  44);  goodsBtoredat  afumituredepoaitory  tobe 
taken  care  of  {Miks  v.  Furbtr,  L.  E.  8  a  B.  77;  42  L.  J.  Q.  B.  41);  goods 
in  the  bands  of  a  carrier,  or  being  taken  to  market,  are  privileged  abso- 
lutely, even  when  not  on  the  premises  of  the  carrier  or  person  taking  them, 
to  market  {Lyont  v.  Elliott,  supra;  Co.  Litt.  47  o;  Oisboume  v.  Hurst, 
1  Salk.  249V 

Where  a  norsewaa  sent  to  an  inn,  and  the  innkeeper  put  it  into  a  stable 
which  had  been  temporarily  lent  to  him,  at  a  distance  from  the  inn,  it  was 
held  that  the  horao  was  not  privileged  from  distress  by  the  landlord  of 
the  stable,  on  the  ground  that  the  privilege  did  not  extend  beyond  the 
privileged  premises,  [Crosier  v.  Tomkinson,  Barnes,  472;  2  Ld,  Ken. 
439;  Lyons  V.  Elliott,  su^.) 

The  gooda  are  not  privileged  in  such  cases  as  the  following : — A  boat 
sent  by  the  buyers  of  goods  to  the  manufacturers,  to  carry  away  the 
goods  bought  {Mitspratl  v.  Gregory,  I  M,  ft  W.  633 ;  3  /i.  677) ;  brewere' 
casks  sent  to  a  public-house  and  left  until  the  beer  is  consumed  {Joule  v. 
Jackson,  7  M.  &  W.  450) ;  goods  sent  to  an  auctioneer  to  be  sold  at  a  sale 
held,  not  on  the  auctioneer  s  premises,  but  at  a  private  house,  whilst  at 
such  private  house  {Lyons  v,  Elliott,  supra). 

It  has  been  held  that  horses  and  carriages  standing  at  livery  are  not 
privileged,  f  Parson*  v,  Gingell,  4  C.  B.  545 ;  see  as  to  this,  Swirt  t. 
Leach,  lupra.) 

Things  belonging  to  a  third  person,  which  ore  on  the  demised  premises 
for  the  purpose  of  being  wrought  up  or  manufactured  by  the  tenant  in 
the  way  of  hia  trade  are  not  privileged,  unless  they  have  been  sent  or 
delivered  by  such  third  person  to  the  tenant  for  that  purpose,  {Clarke  v. 
MiUwall  Dock  Co.,  17  Q.  B.  D.  494  ;  55  L.  J.  Q.  B.  378.) 

Things  in  actual  use  of  a  person  are  privileged  whilst  they  are  being 
used,  as  a  horse  on  which  a  person  is  rioing  [Storey  v.  Robinton,  6  T.  B. 
138);    a  loom  with  which  a  person   is  weaving  {Simpson  v.  Hartopp, 

By  sect,  1  of  34  &  35  Vict.  c.  79,  if  a  superior  landlord  distrains  on  the 
goods  of  a  lodger  for  arrears  of  rent  due  to  hi^  by  his  immediate  tenant, 
such  lodger  may  serve  the  superior  landlord,  or  Uie  person  employed  bv 
him  to  distrain,  with  a  declaration  in  writing  settmg  forth  that  suck 
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the  defendant  ootdd  and  ought  to  haye  found  on  the  said  farm 
other  distiainable  goods  sufficient  to  satisfy  the  rent  distrained 
for  and  all  charges  consequent  upon  such  distress. 


immediate  temuit  has  no  property  or  interest  in  the  goods  distrained,  or 
threatened  to  be  distrained  upon,  and  that  they  are  the  property,  or  in 
the  lawful  possession  of  such  lodger,  and  also  setting  forth  ^mether  any 
and  what  rent  is  due,  and  for  what  period,  from  such  lodger  to  his  imme- 
diate landlord,  and  to  such  declaration  a  correct  inventory  subscribed  by 
the  lodger  is  to  be  annexed  of  the  j^oods  referred  to  in  the  declaration, 
and  such  lodger  may  pay  the  superior  landlord,  or  the  person  employed 
by  him  to  distrain,  the  rent,  if  any,  so  due  as  last  aforesaid,  or  so  much 
thereof  as  shall  be  sufficient  to  discharg;e  the  superior  landlord's  claim. 

Section  2  provides  that  if,  after  service  of  such  declaration  and  inven- 
tory, and  after  payment  or  tender  by  the  lodger  to  the  superior  landlord, 
or  person  employed  to  distrain,  of  the  said  rent,  if  any,  wnich  by  the  pre- 
oemng  section  such  lodger  is  authorized  to  pay,  the  superior  Icuadlord  or 
bailiff,  or  other  person  employed  by  him,  snail  levy,  or  proceed  with  a 
distress,  on  the  lodger's  goods,  he  shall  be  deemed  guilty  of  an  illegal 
distress  and  liable  to  an  action  at  tiiie  suit  of  the  lodger,  or  the  lodger  may 
apply  to  a  justice  of  the  peace  for  an  order  for  the  restoration  of  the  goods 
distrained. 

Ab  to  who  ia  a  lodger  under  this  Act,  see  Phillips  v.  Henson,  3  C.  P.  D. 
26 ;  47  L.  J.  C.  P.  273  ;  Bradley  v.  Baylis,  8  a  B.  D.  195 ;  61 L.  J.  Q.  B. 
183;  Ness  v.  St^henson,  9  Q.  B.  D.  245;  Heawood  v.  B(yM,  13  Q.  B.  D. 
179 ;  51  L.  T.  125. 

The  protection  afforded  by  this  Act  is  limited  to  the  distress  in  respect 
of  which  the  lodger's  declaration  was  made,  and  does  not  extend  to  a 
distress  afterwards  made  for  subsequent  rent.  {Thiuaites  v.  Wilding ,  11 
Q.  B.  D.  421 ;  12  lb.  4 ;  62  L.  J.  a  K  734  ;  53  lb.  I,)  If  the  landlord 
sells  the  distress  before  the  expiration  of  the  re<]uired  period,  a  lodger 
who  IB  thereby  prevented  from  serving  a  declaration  for  the  purpose  of 
protecting  his  goods  is  entitled  to  maintain  an  action  against  the  landlord 
for  selling  the  goods  within  that  period.  {Sharpe  v.  Fowle,  12  Q.  B.  D. 
385 ;  53  L.  J.  Q.  B.  309.) 

By  the  Ghisworks  Clauses  Acts,  1847  and  1871,  gas-meters  and  fittings 
let  for  hire  hj  gas  companies  under  those  Acts  are  exempt  from  distress 
for  rent  due  in  respect  of  the  hirer's  premises.  A  gas  stove  is  within  this 
exemption.  (Gas  Light  Co.  v.  Hardy,  17  Q.  B.  D.  ^19 ;  56  L.  J.  Q.  B. 
168.) 

flimilar  exemption  is  given  to  water  pipes,  meters,  and  apparatus  of 
water  companies  by  10  &  11  Vict.  c.  17,  s.  44,  and  26  &  27  Yict.  c.  93, 
s.  14,  and  to  electrical  fittings  and  apparatus  of  electrical  companies  by 
45  &  46  Yict.  c.  56. 

By  B.  45  of  the  Agricultural  Holdiugs  Act,  1883  (46  &  47  Vict.  c.  61), 
machinery  upon  a  holding  witiiin  that  Act,  under  an  agreement  with  the 
tenant  for  its  hire  or  use  in  his  business,  and  live  stock  on  the  holding 
solely  for  breeding  purposes,  are  privileged  from  distress  for  the  rent  of 
such  holding,  if  the  property  of  some  person  other  than  the  tenant.  By 
the  above  section,  where  the  tenant  of  such  a  holding  takes  in  live  stock 
belonging  to  another  person  to  be  fed  at  a  fair  price  asreed  upon  between 
them,  such  stock  is  not  distrainable  for  the  rent  of  me  holdmg  if  other 
sufficient  distress  is  to  be  found,  and,  if  there  is  no  other  sufficient  distress. 
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For  refusing  to  restore  Goods  distrained  on  Tender  of  the  Sent  and 
Charges  before  impounding  {e). 

1.  The  plaintiff  bas  Buffered  damage  by  the  defendant,  to 
whom  the  plaintiff  was  tenant  ot  a  farm  at ,  wrongfully 


the  amount  recoverable  ui  limited  to  the  unpaid  poitioii  ot  the  price  of 
agistment;  but,  so  long  as  any  portion  of  the  stock  remains  on  the 
holding,  it  contmues  liable  to  distreBS  to  the  extent  of  eo  much  of  the 
price  as  remains  from  time  to  time  unpaid.  The  fair  price  mentioned  in 
the  section  need  not  neces^arilf  be  a  moner  payment  {_Loiidon  and  York- 
thire  Bank  t.  Bdton,  15  Q.  B.  D.  457 ;  54  L,  J.  Q-  B.  568) ;  but  it  must 
be  a  payment  for  the  agistment  merely  {Mattert  t.  Oreen,  20  Q.  B.  D. 
807  ;  69  L.  T.  476). 

By  the  Eoilway  Boiling  Stock  Protection  Act,  1872  (35  &  36  Vict. 
c.  50),  s.  3,  railway  rolling  stock  being  in  "  a  work"  (soe  s.  2)  is  not  liable 
to  distresa  for  rent  payable  by  a  tenant  ot  the  work,  if  such  rolling  stock 
is  not  the  property  of  the  tenant,  and  has  a  distinguialung  mark  con- 
epicuoualy  impressed  or  made  thereon,  sufficiently  indicattng  the  actual 
owner  thereof.  By  s.  6,  the  protectaon  from  distress  is  not  to  extend  to 
the  interest  which  such  tenant  may  have  in  the  rolling  stock,  and  by  s.  4, 
where  rolling  stock  is  distraiued  contrary  to  the  Act,  power  is  given  to 
justices  to  oraer  its  restoration  or  payment  ot  its  value. 

See  further,  as  to  what  thinge  are  privileged  from  distress,  notes  to 
Si'mMon  V.  Hartopp,  1  Smith's  L.  C.  10th  ed.  p.  426. 

(c)  Tender  before  the  distreaa  makes  the  distress  wrongful ;  tender 
after  the  distress  and  before  impounding  makes  the  detainer  and  not  the 
taking  wrong:ful ;  tender  after  the  impounding  makes  neither  the  taking 
nor  the  detainer  wrongful,  for  then  it  comes  too  lato.  {Per  Lord  Coke  in 
Six  CarpeTUert'  Com.  8  Co.  Eep.  147a;  citedby  Tindal.  C.  J.,  in  ffu/I.'ixr 
V.  Co»au,  1  C.  B.  788,  795 ;  Wat  t.  Nibbs,  4  C,  B.  172 ;  Singleton  v.  IFi7- 
liaTiimn,  7  H.  &  N.  747  ;  31  L.  J.  Ex.  287.)  Tender  m^  be  made  at  any 
time  before  the  impounding  is  oompleto  (see  Thomiu  v.  ffarria,  1  M.  ft  Q. 
695),  which  may  be  without  removal  of  the  goods  (lb.),  as  by  mere  agree- 
ment with  the  party  distrained  upon  to  consider  the  goods  aa  impounded 
{Washbornv.  Black,  llKast,  406,  n.  (o) ;  Tmnanty.  Field,  SB.  AB-ZSG). 
Tender  may  be  made  to  a  bailiff  authorised  to  make  a  distresB,  but  not  to 
a  man  put  in  by  the  bailiff  to  keep  possession.  {BouUon  v.  Ret/noldt,  29 
L.  J.  Q.  B.  11.)  Tender  before  actual  distreaa  need  not  include  the  ciMrta 
incurred,  although  tho  warrant  to  distrain  haa  been  delivered  for  execu- 
tion.    {Bennett  v.  Bayei,  a  H.  £  N.  391 ;  29  L,  J.  Ex,  224.) 

An  action  for  trespass,  detention,  conversion,  or  of  replevin  will  lie  for 
a  wrongful  distroae  made  after  tondor.  (See  Bransatmb  v.  Bridget,  1  B.  ft 
C.  145  ;  Holland  v.  Bird,  10  Bing.  15.)  Detinue  or  replevin  will  lie  for  a 
wrongful  detainer  after  tender  made  before  impounding  ((Tu'Iiver  v.  Coiene, 
1  C.  fi.  788  ;  Eva«»  v.  Elliott,  5  A.  &  E.  142) ;  and  an  action  for  trespan 
or  converaion  alao,  if  the  goods  have  been  afterwards  removed  by  tlie  dis- 
trainer ( Vertue  v.  Btaaley,  1  M.  &  Rob.  21).  An  action  for  conversion  or 
detention  will  he.  if  the  landlord  refuses  to  deliver  the  goods  after  tender 
and  acceptance  of  the  rent  in  arrear  and  tiie  expeneea  of  the  distress  after 
impounding.     {West  v.  l^ihbi,  4  C.  B.  172.) 

An  action  may  be  maintained  for  selling  after  a  tender  made  wiUiin  tha 
time  allowed  for  replevyiagbythe  statute  2  W.  ftl£.  sess.  1,  &  6,  s.  3,  u 
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refusmg  to  restore  to  the  plaintifi  certain  goods  of  the  plaintiff 
which  the  defendant  had  distrained  for  arrears  of  rent  of  the 
Baidfarm. 

2.  Whilst  the  defendant  was  in  possession  of  the  plaintiff's 
goods  nnder  the  said  distress  and  before  the  impounding  thereof, 
the  plaintiff  tendered  to  the  defendant  the  said  arrears  of  rent 
and  the  charges  of  the  said  distress,  and  requested  the  defendant 
to  restore  to  the  plamtiff  his  said  goods,  but  the  defendant 
wrongfully  refused  to  restore  the  same  to  the  plaintiff. 

Particulars : — 


Ibr  taking  an  Excessive  Distress^  contrary  to  the  Statute  of 

Marlbridge{f). 

1.  The  plaintiff  has  suffered  damage  by  the  defendant  levying 
an  excessive  and  unreasonable  distress  upon  the  goods  of  the 


amended  by  the  L$iw  of  Distress  Amendment  Act,  1888  (51  &  52  Vict. 
c.  21,  8.  6),  although  the  tender  is  made  after  impounding.  {Johnson  y, 
Upham,  28  L.  J.  Q.  B.  252 ;  2  £.  &  B.  250.) 

(/)  Excessive  distress,'] — ^This  action  lies  upon  the  Statute  of  Marlbridge, 
52  Hen.  IH.  c.  4,  which  enacts  that  *'  distresses  shall  be  reasonable,  and 
not  too  great."  (See  2  Inst.  107.)  If  any  rent  be  due,  no  action  will  lie 
for  a  distress  merely  because  it  is  made  under  a  claim  of  more  than  is  due, 
unless  it  be  followed  by  some  special  damage.  (Leyland  v.  Tancred^  16 
Q.  B.  669 ;  Lucas  v.  Tarletm,  3  H.  &  N.  116 ;  27  L.  J.  Ex.  246 ;  Sttvenson 
V.  Newnham,  13  0.  B.  285 ;  Olynn  v.  Thomas,  11  Ex.  870;  25  L.  J.  Ex. 
125 ;  French  v.  Phillips,  1  H.  &  N.  564 ;  26  L.  J.  Ex.  82.)  But  if  more 
goods  are  taken  than  are  reasonably  sufficient  to  cover  the  arrears  of  rent 
and  expenses,  an  action  will  lie  for  an  excessive  distress.  In  this  case  no 
action  will  lie  for  trespass  or  conversion.  {Lynn  v.  Moodvy  2  Str.  851 ; 
Butchins  V.  ChamberSy  1  Burr.  590 ;  Whitwarth  v.  Smith,  5  0.  &  P.  260.) 

If  a  larger  sum  than  is  due  for  arrears  is  paid  under  a  distress,  the  excess 
cannot  in  general  be  recovered  back  in  an  action  for  money  received. 
{Knihhs  v.  ffall,  1  Esp.  84 ;  Glynn  v.  Thomas,  11  Ex.  870 ;  25  L.  J.  Ex. 
125 ;  and  see  "  Money  Received,"  ante,  p.  293.) 

The  mere  distraining  of  the  goods  to  an  excessive  value  above  the  rent 
due,  without  sale  or  removal,  is  sufficient  to  support  this  action.  {Sells  v. 
Hoare,  I  Bing.  401 ;  Stvann  v.  Earl  of  Falmouth,  8  B.  &  C.  456 ;  and  see 
Bctyliss  V.  Fisher,  7  Bing.  153 ;  Chandler  v.  DoulUm,  3  H.  &  C.  553 ;  34 
li.  J.  Ex.  89.)  The  action  lies  for  the  excessive  taking  of  things  distrain- 
able  by  statute,  as  growing  crops,  as  well  as  things  dis&ainable  at  common 
law.  {Piggott  v.  Sirtles,  1  M.  &  W.  441,  449.)  The  excess  of  the  value 
of  the  goods  distrained  above  the  aiTears  of  rent  due  must  be  unreasonably 
great.  The  landlord  is  not  bound  to  calculate  very  nicely  the  value  of 
property  seized;  but  he  must  take  care  that  some  proportion  is  kept 
between  that  and  tiie  sum  for  which  he  is  entitled  to  take  it.  {Per  Bailey, 
J.,  Willoughby  v.  Backhouse,  2  B.  &  C.  821,  823 ;  Roden  v.  Eyton,  6  C.  B. 
427.)  The  landlord  is  not  bound  by  the  amount  of  rent  claimed  at  the 
time  of  distraining;  for  the  plaintiu  must  show  an  excess  above  the 
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plaintifE  at  No.  — , Street,  whereof  he  was  tenant  to  the 

defendant  at  a  certain  rent,  for  alleged  arrears  of  the  said  rent 
contrary  to  the  statute  in  such  case  made  and  provided. 

2.  The  said  goods  were  of  much  greater  value  than  the  amount 
of  the  said  arrears  and  of  the  charges  of  the  said  distress  and  of 
the  sale  thereunder,  and  a  part  of  them  of  sufficient  value  to 
have  satisfied  the  said  axrears  and  charges  might  then  have 
been  distrained  by  the  defendant  for  the  same. 

FartioularB. 

Bent  distrained  for  -        -        -        -    £ 

[Charges  of  distress  and  sale  £ ]  - 

Value  of  goods  distrained  -        -        - 


Ibr  selling  without  the  Statutory  Notice  (g). 

The  plaintifE  has  suffered  damage  by  the  defendant,  to  whom 
the  plaintiff  was  tenant  of  the  house  No.  — , Street, , 


amount  really  due.    (See  Tancred  v.  Leylajid,  16  Q.  B.  669 ;  PhiUip$  v. 
Whitsed,  29  L.  J.  a  B.  164.) 

The  ordinary  test  of  value  of  the  goods  seized  is  what  they  would  have 
sold  for  at  a  broker's  sale.  {Wdh  v.  Moody ^  7  0.  &  P.  59 ;  BapUy  v. 
Taylor,  1  0.  &  E.  150.)  But  an  actual  sale  made  under  the  cUstress, 
though  not  proved  to  be  unfair,  is  not  a  conclusive  test  of  value,  and 
an  action  may  be  maintained  for  an  excessive  distress,  if  the  excess  be 

f (roved,  thoueh  at  the  sale  the  goods  did  not  in  fact  realize  the  rent  due. 
Smith  V.  Ashforth,  29  L.  J.  Ex.  259.) 

The  measure  of  dam^^  in  this  action,  if  the  goods  are  removed  and 
impounded  off  the  land,  is  the  loss  of  the  use  and  enjoyment  of  the  surplus 
of  the  goods,  and  if  the  goods  are  not  restored  before  action,  the  plaintiff 
may  claim  the  full  value  of  the  surplus.  {PiggoU  v.  BirtUi,  1  M.  &  W. 
441,  448.)  The  plaintiff  mav  recover  substantial  damages,  although  the 
goods  are  not  remoyed  or  sold,  and  the  plaintiff  retains  the  use  of  them 
while  under  the  distress  {Baylm  y.  Fisher ,  7  Bing.  153) ;  and  the  plaintiff, 
upon  proof  of  an  excessive  distress,  is  entitled  to  nominal  damaces,  though 
he  cannot  prove  substantial  damages  {Chandler  v.  Douiton,  3  H.  &  C.  553; 
34  L.  J.  Ex.  89).  Upon  an  excessive  distress  of  growing  crops,  the 
measure  of  damages  was  held  to  be  the  compensation  for  the  adoitional 
expense  of  the  distress,  and  for  the  loss  of  ownership  and  power  of  disposi- 
tion, or,  if  the  tenant  replevied,  for  the  additional  expense  and  incon- 
venience of  replevying  to  a  larger  amount.  {Piggott  y.  Birties,  1  M.  &  W. 
441.J 

(jg)  Irregular  distresses,'] — By  the  common  law  goods  distrained  for  rent 
could  not  be  sold,  but  could  only  be  detained  as  a  pledge  for  enforcing 
payment  of  the  rent.  A  power  of  selling  the  goods  was  given  by  the 
statute  2  W.  &  M.  sess.  1,  c.  5,  subject  to  certain  restrictions  and  forma- 
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at  a  certam  rent^  wrongfollj  selling  goods  of  the  plaintiff  which 
the  defendant  had  distrained  for  rent  due  in  respect  of  the  said 

lities  which,  so  far  as  they  are  still  in  force,  must  be  strictly  complied 
with. 

By  sect.  2  of  that  statute  it  was  enacted  that  "  where  any  goods  or 
chattels  shall  be  distrained  for  any  rent  reserved  and  due  upon  any 
demise,  lease,  or  contract  whatsoever,  and  the  tenant  or  owner  of  the 
goods  so  distrained  shall  not  within  [five]  days  next  after  such  distress 
taken,  and  notice  thereof  (with  the  cause  of  such  taking)  left  at  the  chief 
mansion,  house,  or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same,  with  sufficient  security  to  he 
given  to  the  sheriff  according  to  law^  that  then  in  such  case,  after  such 
distress  and. notice  as  aforesaid,  and  expiration  of  the  said  [five]  days, 
the  person  distraining  shall  and  may,  with  the  sheriff  or  under-sheriff  of 
the  county  y  or  with  the  constable  of  the  hundred^  parish^  or  place  where  such 
distress  shall  he  taken  {who  are  hereby  required  to  he  aiding  and  assisting 
<Aerein),  cause  the  goods  and  chattels  so  distrained  to  he  appraised  by  two 
sworn  appraisers  {whom  such  sheriff y  under-sheriff,  or  constable  are  hereby 
empowered  to  swear),  to  appraise  the  same  truly,  according  to  the  best  of  their 
understandings;  and  after  such  appraisement  «AaZ/ a??^  may  lawfully  sell 
the  goods  and  chattels  so  distrained  for  the  best  price  that  can  be  gotten 
for  uie  same,  towards  satisfaction  of  the  rent  for  which  the  said  goods  and 
chattels  shall  be  distrained,  and  of  the  charges  of  such  distress,  appraise- 
ment, and  sale,  leaving  the  overplus  {if  any)  in  the  hands  of  the  said  sheriff, 
under-sheriff,  or  constable,  for  the  owner's  use,** 

The  shenff,  imder-sheriff,  and  constable  have  no  longer  any  powers  or 
responsibilities  as  to  distresses  or  replevins  (see  35  &  36  Vict.  c.  92,  s.  13 ; 
51  &  52  Yict.  c.  43,  s.  134),  and  the  perioa  of  five  days  allowed  by  the 
statute  2  W.  &  M.  sess.  1,  c.  5,  for  replevying  is,  by  the  Law  of  Distress 
Amendment  Act,  1888  (51  &  52  Yict.  c.  21),  s.  6,  to  be  extended  to  *'  a 
period  of  not  more  than  fifteen  days,"  if  the  tenant  or  owner  of  the  goods 
distrained  makes  a  written  request  to  that  effect  to  the  landlord  or  other 
person  levying  the  distress,  and  gives  security  for  any  additional  cost  that 
may  be  occasioned  bv  such  extension  of  time.  Appraisement  is  now,  by 
sect.  5  of  tibe  Law  of  Distress  Amendment  Act,  1888,  unnecessary,  unless 
the  tenant  or  owner  in  writing  requires  it ;  and  if  he  does  so  require  it, 
the  expense  of  it  is  to  be  borne  by  him ;  and  by  35  &  36  Yict.  c.  92,  s.  13, 
no  oath  is  to  be  required  from  such  appraiser.  The  provision  as  to  leaving 
the  overplus  in  the  hands  of  the  sheriff  would  seem  to  be  repealed  by 
necessary  implication,  the  sheriff  not  being  required  to  aid  or  assist  at 
any  distress  for  rent. 

At  common  law  an  irregularity  in  the  conduct  or  treatment  of  a 
distress  made  the  party  distraining  a  trespasser  ah  initio,  and  liable  to 
bo  sued  as  such.  {Six  Carpenters*  Case,  8  Co.  146,  a ;  1  Smith's  L.  0.  10th 
ed.  p.  127.)  This  doctrine  occasioned  great  hardship  in  cases  of  distress 
for  rent,  particularly  after  the  above  statute  of  2  W.  &  M.  had  allowed  the 
sale  of  tibe  distress  subject  to  the  formalities  mentioned  above;  and 
consequently  the  rule  was  altered  in  these  cases  bv  the  11  Geo.  II.  c.  19, 
8.  19,  which  enacted,  that  where  any  distress  shall  be  made  for  any  kind 
of  rent  justly  due,  and  any  irregularity  or  imlawful  act  shall  be  after- 
wards done  by  the  party  distrainmg  or  his  agent,  the  distress  itself  shall 
not  be  deemed  to  oe  unlawful  nor  the  party  making  it  be  therefore 
dsemed  a  trespasser  ah  initio;  but  the  parfy  aggrieved  oy  such  unlawful 
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house,  without  notice  of  the  said  distress  and  of  the  cause  of 
making  the  same  having  been  given  to  the  plaintiEE  or  left  at 
the  said  house  [five]  days  before  sale  of  the  said  goods,  contrary 
to  the  statute  in  sudi  case  made  and  provided.  \^If  the  statutory 
period  has  been  extended  by  a  imtten  reqtiest  of  the  tenant  under 
sect.  6  of  the  Law  of  Distress  Amendment  Acty  1888,  the  fact  of 
such  request  must  be  stated  in  the  pleading y  and  the  number  of  the 
days  must  be  altered  accordingly.'] 
Particulars : — [state  particulars  of  special  damage^  ^c] 


For  not  selling  for  the  Best  Price^  under  2  W.  8f  M.  sess.  1, 

c.  5,  s.  2  (A). 

The  plaintiJGF  has  suffered  damage  by  the  defendant  wrong- 
fully selling  goods  of  the  plaintm  which  the  defendant  had 


act  or  irregularity  shall  or  may  recover  full  satisfaction  for  the  special 
damage  sustained  thereby  and  no  more.  In  respect  of  distresses  other 
than  i6r  rent,  the  common  law  doctrine  still,  in  general,  prevails. 

An  action  for  any  irregularity  in  dealing  with  a  distress  cannot  be 
maintained  without  proof  of  actual  damage,  on  failure  of  which  the 
plaintiff  is  not  entitled  to  a  verdict  for  even  nominal  dams^spes,  but  the 
defendant  is  entitled  to  the  verdict  (Proudlove  v.  TwemloWy  1  C.  &  M.  326 ; 
Rogers  v.  Parker,  18  C.  B.  112;  25  L.  J.  0.  P.  220;  Lucaa  v.  TarUton,  3 
H.  &  N.  116 ;  27  L.  J.  Ex.  246) ;  and  it  would  therefore  seem  advisable 
to  set  forth  in  the  statement  of  claim  the  damage  sustained.  The  land- 
lord is  liable  for  the  irregularities  committed  by  his  bailiff  in  conducting 
the  distress ;  but  he  is  not,  in  general,  liable  for  acts  wholly  unlawfm 
committed  by  the  bailiff,  as  where  the  latter  distrains  on  the  wrong 
premises,  or  on  goods  priyiLeged  from  distress,  as  fixtures,  unless  he 
expressly  sanctioned  sucii  acts  by  prior  authority  or  subsequent  assent 
after  notice.  {Leivis  v.  Meed,  13  M.  &  W.  834 ;  Oauntlett  v.  King,  3  0.  B. 
N.  S.  69 ;  Ilaseler  v.  Lemoyne,  6  C.  B.  N.  S.  630 ;  28  L.  J.  C.  P.  103.) 
The  person  who  authorises  the  bailiff  is  liable,  although  he  is  onbr  an 
agent  of  the  landlord.  {Bennett  v.  Bayes,  6  R.  &  IS.  391 ;  29  L.  J. 
Ex.  224.) 

The  notice  required  by  the  2  W.  ft  M.  sess.  1,  c.  6,  s.  2,  must  be  in 
writing.  {Wilson  v.  Nightingale,  8  CI.  B.  1034.)  The  damages  for  selling 
without  appraisement,  where  appraisement  is  still  necessarv  {vide  tupra), 
would  seem  to  be  the  real  value  of  the  goods  sold  minus  tne  rent.  (See 
Knight  v.  Egerton,  7  Ex.  407,  408.) 

Where  the  distrainer  abuses  a  distress,  as  by  working  it,  it  is  considered 
as  no  longer  impounded  or  in  the  custody  of  the  law,  and  the  owner  may 
interfere  to  prevent  the  working  of  the  aistress  without  being  guilty  of  a 

S>und-breadi  or  rescue.    {Smith  v.  Wright,  6  H.  &  N.  821 ;  30  L.  J, 
X.  313.) 

Overcharges  extorted  by  bailiffs  may,  in  general,  be  recovered  back. 
(See  ''Money  Received,''  ante,  p.  293.^ 
{h)  A  sale  to  the  landlord  himself  at  the  appraised  price  is  not  a  sale 
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distroinecl  for  rent  due  in  respeot  of  [^describe  the  premises]^  of 
whioh  the  plamtiS  was  tenant  to  the  defendant,  for  less  than 
the  best  prioe  that  could  be  gotten  for  the  same,  contrary  to  the 
statute  in  such  case  made  and  provided. 

Particulars : — [^here  state  the  special  damage^  &o.] 


For  Pound-breachy  claiming  Treble  Damages,  under  2  W.  8f  Jf., 

sess.  1,  c.  5,  «.  4  (t). 

The  plaintifi  has  suffered  damage  by  the  defendant  [on  the 
of ,  18 — ]  breaking  a  pound  on  the  premises  known 


as ,  wherein  certain  goods  distrained  by  tne  plaintiff  for 

rent  due  to  him  as  the  lessor  of  the  said  premises  had  been 
and  were  impounded  by  him,  and  then  wrongfully  seizing  and 
carrying  away  the  said  goods,  whereby  the  plaintiff  lost  the 
benefit  of  the  said  distress,  and  has  sustained  £ damages. 

Particulars : — 

The  plaintiff  claims  under  the  statute  in  such  case  made  and 
provided  treble  the  amount  of  the  said  damages. 


within  the  statute,  and,  if  made  without  the  consent  of  the  owner,  it  does 
not  change  the  property  in  the  goods.  {King  y.  England,  4  B.  &  S.  782 ; 
33  L.  J.  Q.  B.  145.) 

Where  a  landlord  sells  hay,  &c.  of  his  tenant  under  a  distress  for 
rent,  he  cannot  lawfully  impose  upon  a  purchaser  a  stipulation  that  it 
is  to  be  consumed  or  used  oi^y  on  the  land  demised,  even  if  the  tenant 
is  hound  to  him  by  coyenant  so  to  consume  or  use  such  hay,  &c.,  the 
statute  requiring  the  best  price  to  be  gotten.  {Hawkins  y.  Walrond,  1 
0.  P.  D.  280;  45  L.  J.  C.  P.  772.) 

(t)  By  11  Geo.  11.  c  19,  s.  10,  any  distress  for  any  rent  may  now  be 
impounded  or  otherwise  secured  in  such  place,  or  on  such  part  of  the 
premises  char^;eable  with  the  rent,  as  shall  be  most  fit  and  conyenient  for 
such  impoundm^  and  securing.  Gk>ods  when  impounded  are  not  regarded 
as  in  the  possession  of  the  landlord,  but  are  treated  as  in  cuatodia  legis. 
(See  J?.  V.  Cottony  Parker,  121 ;  Cotsworth  y.  BeUison,  1  Salk.  247 ;  1  Ld. 
Baym.  105.)  The  proper  remedy  for  the  landlord  to  pursue  in  case  of  any 
wrongful  interference  with  the  goods  impounded  is  not  an  action  for  con- 
yersion  or  trespass,  but  an  action  for  pound-breach  or  rescue  founded 
upon  the  statute  2  W.  &  M.  sess.  1,  c.  5,  in  which  action  treble  damages 
are  recoyerable  b7  s.  4  of  that  statute.  {Moneux  y.  Ooreham,  2  Sel.  N.  P. 
10th  ed.  1351 ;  Turner  y.  Ford,  15  M.  &  W.  212.) 

For  the  purpose  of  sale  the  tenant  or  the  owner  of  the  goods  distrained, 
may  by  request  in  writing  require  the  remoyal  of  the  distress  to  a  public 
auction  room,  or  to  some  other  fit  and  proper  place  specified  in  such  request. 
(See  the  Law  of  Distress  Amendment  Act,  1888,  51  &  52  Yict.  c.  21,  s.  5.) 
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Executors  and  Administrators  (a). 


(a)  See  **  Executors  and  Administrators"  ante,  p.  198.  With  respect  to 
actionfi  for  damages  for  wrongs  independent  of  contract  done  either  to  or 
by  a  deceased  person  in  his  Inetime,  the  rule  of  the  common  law  was  actio 
personalis  moritur  cum  persond,  and  the  executor  or  administrator  could 
neither  sue  nor  be  sued.  (2  Wms.  Exs.,  9tii  ed.,  p.  697 ;  1  Wms.  Saimd., 
1871  ed.,  239;  Ftdling  v.  G,  E,  Ry.  Co,,  9  Q.  B.  D.  110;  51  L.  J.  a  B. 
453;  KirhT.  Todd,  21  Ch.  D.  484;  52  L.  J.  Ch.  224;  Phillips  v.  iToro- 
fray,  24  Ch.  D.  439 ;  52  L.  J.  Ch.  833 ;  Finlay  v.  Chimey,  20  Q.  B.  D. 
494 ;  57  L.  J.  Q.  B.  247  ;  Hatchard  v.  Mege,  18  Q.  B.  D.  771 ;  56  L.  J. 
a  B.  397  ;  Oakey  v.  Dalton,  35  Ch.  D.  700;  56  L.  J.  Ch.  823;  Story  v. 
Sheardf  (1892)  2  Q.  B.  515.)  This  rule  still  remains  in  force  with  reejpect 
to  actions  for  injuries  to  the  person,  as  assault,  battery,  false  imprison- 
ment, libel  and  slander  {lb.) ;  but  by  the  9  &  10  Vict.  c.  93  (Lord  Camp- 
bell's Act),  witii  respect  to  personal  mjuries  resulting  in  the  death  of  the 
deceased  from  the  wrongful  act,  neglect,  or  default  of  another,  an  action 
is  given  to  the  executor  or  administrator  of  the  deceased  for  the  benefit 
of  his  relatives.     (See  the  next  note.) 

For  injuries  to  the  personal  estate  of  the  testator  an  action  was  given 
to  the  executor  by  the  statute  4  £dw.  III.  c.  7,  which  was  afterwards 
extended  to  executors  of  executors  by  25  Edw.  III.  c.  5,  and  to  adminis- 
trators upon  their  institution  imder  31  Edw.  III.  c.  11.  Upon  the  con- 
struction of  this  statute  an  executor  now  has  the  same  action  for  any 
injury  done  to  the  personal  estate  of  the  testator  in  his  lifetime,  whereby 
it  has  become  less  beneficial  to  the  executor,  as  the  testator  himself  might 
have  had.  (1  Wms.  Exs.,  9th  ed.,  p.  698;  1  Wms.  Saund.,  1871  M., 
244 ;  Twycross  v.  Grant,  4  C.  P.  D.  40 ;  48  L.  J.  C.  P.  1 ;  Hatchard  v. 
Mege,  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  B.  397.)  In  such  actions  the  fact  of 
damage  to  the  personal  estate  of  the  deceased  is  usually  sufficiently  implied 
by  the  statement  of  the  wrong  complained  of,  but  where  that  is  not  so,  an 
express  allegation  of  it  should  be  inserted.  (See  Twycross  v.  Grant, 
supra,) 

Where  the  cause  of  action  sued  upon  is  a  pure  tort  to  the  person  inde- 
pendent of  any  contract,  the  mere  fact  of  some  incidental  damage  result- 
ing to  the  personal  estate  will  not  bring  the  case  within  the  last-mentioned 
statutes.    {See  Fulling  y,  G.  E,  By.  Co,,  supra,  and  the  next  note.) 

For  injuries  to  the  real  estate  of  the  deceased  in  his  lifetime  an  action 
is  given  to  the  executor  by  the  statute  3  &  4  Will.  IV,  c.  42.  By  s.  2, 
after  reciting  that  no  remedy  is  provided  by  law  for  injuries  to  the  real 
estate  of  any  person  deceased  committed  in  his  lifetime,  it  is  enacted  that 
an  action  may  be  maintained  by  the  executors  or  administrators  of  any 
person  deceased,  for  any  injurv  to  the  real  estate  of  such  person,  com- 
mitted in  his  lifetime,  for  which  an  action  might  have  been  maintained  by 
such  person,  so  as  such  ini  ury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person,  and  provided  such 
action  shall  be  brought  within  one  year  after  the  death  of  such  person, 
and  the  damages,  when  recovered,  shall  be  part  of  the  personal  estate  of 
such  person.     (See  Jones  v.  Simes,  43  Ch.  D.  607.) 

With  respect  to  injuries  done  by  a  person  deceased  in  his  lifetime 
to  another  in  respect  of  his  property  real  or  personal,  the  last-mentioned 
statute,  by  the  same  section,  after  reciting  that  no  remedy  is  provided  by 
law  for  such  injuries,  enacts  that  an  action  mav  be  maintamed  against 
the  executors  or  administrators  of  any  person  deceased,  for  any  wrong 
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Statement  of  Claim  by  an  Executor  or  Administrator  for  a  Wrong 
done  to  the  Property  of  the  Deceased  in  his  Lifetime. 

The  plaintifE,  as  executor  of  the  last  will  of  C.  D.,  deoeased 
[or J  as  administrator  of  the  personal  estate  of  C.  D.,  deceased], 
nas  suffered  damage  [here  state  the  tcrong  complained  of  aSyfor 
instance"]  from  the  defendant  wrongfully  depriving  the  said  C.  D. 
during  Lis  lifetime  of  two  casks  of  oil,  and  refusing  to  give  them 
up  to  the  said  C.  D.  on  demand. 

Particulars  of  special  damage : — [See  "  Conversion,^'  ante, 
p.  389.] 

The  plaintiff  claims  £ . 


committed  by  liim  in  his  lifetime  to  another,  in  respect  of  his  property, 
real  or  personal,  so  as  sach  injury  shall  have  been  committed  withm  six 
calendar  months  before  such  person's  death,  and  so  as  such  action  shall 
be  brought  within  six  calends^  months  after  such  executors  or  adminis- 
trators ^aU  have  taken  upon  themselves  the  administration  of  the  estate 
and  effects  of  such  person,  and  the  damages  to  be  recovered  in  such 
action  shall  be  payable  in  like  order  of  administration  as  the  simple  con- 
tract debts  of  such  person.  (See  Powell  y.  Bees,  7  A.  &  E.  426 ;  Richmond 
V.  Nicholson,  8  Scott,  134 ;  Morgan  v.  Bavey,  6  H,  &  N.  265 ;  30  L.  J.  Ex. 
131 ;  Woodhouae  v.  Walker,  5  Q.  B.  D.  404;  49  L.  J.  Q.  B.  609;  Kirk  v. 
Todd,  aupra;  Phillips  v.  Homfray,  supra,) 

In  actions  brought  under  this  section  the  statement  of  claim  should 
show  that  the  facts  brin^  the  case  within  these  provisions.  This  may  be 
done  either  incidentally  ui  describing  the  plaintiff  or  defendant,  and  in 
stating  the  injury,  or  by  a  distinct  afiegation.  Such  allegation  where  the 
execator  is  suing  may  be  as  follows : — **  The  injury  herein  complained  of 
was  committed  within  six  calendar  months  before  the  death  of  the  said 
C.  D.y  and  this  action  was  brought  within  one  year  after  his  death." 
"Where  the  action  is  brought  agamst  the  executor  the  allegation  may  be 
thus: — "The  injury  herein  complained  of  was  committed  within  six 
calendar  months  before  the  death  of  the  said  0,  H,,  and  this  action  was 
brought  within  six  calendar  months  after  the  defendant  took  upon  himself 
the  administration  of  the  estate  and  effects  of  the  said  G.  H,  No  such 
allegation  is  required  in  an  action  brought  under  the  above  statutes  of 
£dw.  m.  for  an  injury  to  the  personal  estate. 

Where  a  wroog  committed  by  the  deceased  against  the  real  or  personal 
property  of  another  is  shown  either  to  have  amounted  to  a  breach  of  con- 
tract (see  Batthyuny  v.  Walford,  33  Ch.  D.  624 ;  36  Ch.  D.  269),  or  to 
have  produced  an  ascertained  pecuniary  benefit  to  the  deceased's  estate 
{Powell  V.  Bees,  supra;  Wright  v.  Lee,  4  Times  Sep.  573;  see  Phillips  v. 
Horn/ray,  supra;  (1892)  1  Ch.  465,  479;  2  Wms.  Exs.,  9th  ed.,  p.  1602), 
an  action  will  lie  against  his  representatives  on  the  contract,  or  for  money 
received,  ftc,  even  where  an  action  in  respect  of  the  wrong  as  such  would 
not  lie  by  reason  of  the  case  not  falling  within  the  provisions  of  the  3  &  4 
WilL  IV,  c.  42,  8.  2,  above  cited  {lb.). 
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JBy  an  Executor  or  Administrator  for  a  Wrong  done  since  the 
Death  to  Property  vested  in  him  in  that  Character. 

The  plaintifE,  as  ezeoutor  of  [the  last  will  of]  C.  D.,  deceased 
ory  as  administrator  of  the  personal  estate  [and  eSeots]  of 
".  D.y  deceased],  who  died  intestate,  has  suffered  damage  by 
[here  state  the  wrong  complained  of  as^for  instance^  the  defendant 
wrongfully  depriying  the  plaintiff  as  such  executor  [or,  adminis- 
tratorj  of  two  casks  of  oil  belonging  to  the  plaintiff  as  such 
executor  [or,  administrator]  by  refusing  to  give  them  up  to 
the  plaintiS  on  demand.] 

Particulars : — \_8ee  the  preceding  Ibrm']. 

The  plaintiff,  as  such  executor  [oTy  administrator],  claims 
£ damages. 


Statement  of  Claim  against  Carriers  by  the  Executor  of  a  Passenger 
killed  by  the  Negligence  of  the  Defendants  (6). 

{R.  S.  C.  1883,  App.  C.  Sect.  VL  No.  4.) 

The  plaintiff,  as  executor  of  0.  D.,  deceased,  brings  this 
action  for  the  benefit  of  Eva,  the  wife,   and  William  and 


(&)  By  the  9  &  10  Yict.  c.  93  (Lord  Campbell's  Act)»  s.  1,  it  ia  enacted 
that  *'  whensoeyer  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  partv  injured  to  maintain  an 
action  and  recoyer  damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  would  have  been  liable  if  death  had  not  ensuea  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  felony." 

By  s.  2,  it  is  enacted  that  **  every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  child  of  the  person  whose  death  shall  haye 
been  so  caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased ;  and  in  every  such  action  the 
jury  may  ffive  such  damages  as  they  may  think  proportioned  to  the 
mjury  resmting  from  such  death  to  the  parties  respectiyely  for  whom 
and  for  whose  benefit  such  action  shall  be  brought ;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  diyided  amon^  the  before-mentioned  parties  in  such  shares  as 
the  jury  by  their  verdict  shall  find  and  direct.*' 

By  s.  3,  it  is  proyided  that  **  not  more  than  one  action  shall  lie  for  and 
in  respect  of  the  same  subject-matter  of  complaint;  and  that  every  such 
action  shall  be  commenced  within  twelye  calendar  months  after  the  death 
of  such  deceased  person.*' 

It  is  proyided  by  s.  4  (as  modified  by  the  Judicature  Acts  and  the  Rules 
thereimder),  that  the  plaintiff  in  every  such  action  shall,  with  the  state- 
ment of  claim,  deliyer  to  the  defendant,  or  his  solicitor,  "  a  full  particular 


Executors  and  Administrators,  427 

Margaret  and  Dorothea,  the  ohildren  of  C.  D.  [as  the  case  map 
be"],  who  have  Buffered  damage  from  the  defendant's  negligence, 

of  the  person  or  persons  for  whom  and  on  whose  behalf  such  action  shall 
be  brought,  and  of  the  nature  of  the  claim  in  respect  of  which  damages 
shall  be  sought  to  be  recovered."     ( Vide  infra,) 

By  s.  5,  the  word  ''person"  shall  apply  to  bodies  politic  and  corporate; 
and  the  word  '*  parent  shall  include  £imer  and  mother,  and  grandfather 
and  grandmother,  and  stepfather  and  stepmother ;  and  the  word  **  child  " 
shall  include  son  and  daughter,  and  grandson  and  granddaughter,  and 
stenson  and  stepdaughter. 

£7  27  &  28  Vict.  c.  95,  s.  1,  amending  the  above  Act,  it  is  enacted  that 
"  if  there  shall  be  no  executor  or  administrator  of  the  person  deo^wed,  or 
that,  there  being  such  executor  or  administrator,  no  such  action  as  in 
the  said  Act  mentioned  shall  within  six  calendar  months  after  the  death 
of  such  deceased  person  as  therein  mentioned  have  been  brought  by  and 
in  the  name  of  his  or  her  executor  or  administrator,  then  and  in  every 
such  case  such  action  ma^  be  brought  by  and  in  the  name  or  names  of 
all  or  any  of  the  persons  (if  more  than  one)  for  whose  benefit  such  action 
would  have  been,  if  it  had  been  brought  by  and  in  the  name  of  such 
executor  or  administrator ;  and  every  action  so  to  be  brought  shall  be 
for  the  benefit  of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure,  as  nearly  as  may  be,  as  if  it  were 
brought  by  and  in  the  name  of  such  executor  or  administrator." 

And  by  s.  2,  it  is  declared  that  **  it  shall  be  sufficient,  if  the  defendant 
is  advised  to  pay  money  into  court,  that  he  pay  it  as  a  compensation  in 
one  sum  to  all  persons  entitled  under  the  said  Act  for  his  wrongful 
act,  neglect,  or  default,  without  specifying  the  shares  into  which  it  is  to 
be  divided  by  the  jury;  and  if  the  said  sum  be  not  accepted,  and  an  issue 
is  taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury  shall  think 
the  same  sufficient,  the  defendant  shall  be  entitled  to  tne  verdict  upon 
that  issue." 

Bv  8.  3,  the  two  Acts  are  to  be  read  together  as  one  Act. 

The  particulars  required  by  the  9  &  10  Vict.  c.  93,  s.  4,  above  cited, 
should,  in  the  regular  course,  be  contained  in  a  separate  document  to  be 
deUvered  with  the  statement  of  claim  (see  R.  S.  0.  1883,  App.  0.  Sect.  VI., 
No.  4,  cited  in  the  text) ;  but  where  they  are  short  and  do  not  exceed 
three  folios,  there  seems  to  be  no  objection  to  inserting  them  in  the 
statement  of  claim.    (See  O.  XIX.  r.  6 ;  **  Particulars"  ante,  p.  37.) 

The  statement  of  claim  need  not  negative  the  existence  of  any  isolations 
entitled  to  compensation  other  than  those  named  therein.  (See  Barnes  v. 
Ward,  9  C.  B.  392.^ 

In  such  action  tne  position  of  the  executor  or  administrator  suing  is 
that  of  trustee  for  paiiicular  persons  designated  by  ihe  Act  of  the  action 
thereby  given.     (See  Bradshaw  v.  Z.  and  Y,  By.  Co,,  infra,) 

Where  the  action  is  in  the  names  of  the  persons  beneficially  entitled 
under  the  statute  (see  27  &  28  Vict.  c.  95,  s.  1,  supra),  if  any  of  such 
persons  are  under  a  disability  they  should,  it  would  seem,  sue  as  persons 
under  such  disability  do  in  other  cases;  for  example,  if  infants,  they 
should  sue  by  a  next  friend.    (0.  XYI.  r.  16.^ 

The  defendant  is  liable  to  an  action  imder  tnese  statutes  only  where  he 
would  have  been  liable  to  an  action  for  the  same  cause  at  IJie  suit  of  the 
deceased  had  he  survived.  (See  9  &  10  Vict.  c.  93,  s.  1,  supra ;  Senior  v. 
Ward,  1  £.  &  £.  385 ;  28  L.  J.  Q,  B.  139 ;  and  see  Bead  v.  O.  E.  By. 
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in  carrying  the  said  C.  D.  by  omnibus,  "whereby  the  said  C.  D. 
was  killed  in  Comhill  on  the  16th  of  January,  1882. 
Fartioulars  pursuant  to  statute  are  delivered  herewith. 
The  plaintiff  claims  £500. 
Place  of  trial,  London. 

(Signed) 

Delivered 


Co.,  L.  B.  3  Q.  B.  655;  Hedley  v.  Pinkney  Ac,  Co.,  (18»4)  A,  C.  222: 
63  L.  J.  a  B.  419.) 

Where  a  person  is  injured  by  the  negligence  of  another,  and  afterwards 
dies  in  consequence  of  such  injury,  the  death  does  not  create  a  new  cause 
of  action,  as  the  negligence  alone  is  the  cause  of  action ;  and  an  accord 
and  satisfaction  made  with  the  deceased  in  respect  of  such  cause  of  action 
would  be  a  good  defence  to  an  action  brought  under  the  above  Acts. 
{Read  v.  G.  E,  By.  Co.,  supra.) 

Where  a  person  is  killed  oy  negligence  amounting  to  a  breach  of 
contract  on  the  part  of  another,  the  executor  or  administrator  of  the 
deceased  may  maintain  an  action  for  the  loss  which  Uiereby  resulted  to 
the  personal  estate  of  the  deceased  in  respect  of  medical  expenses,  &c., 
incurred  by  him  in  consequence  of  the  negligence  of  the  defendant 
{Bradshaw  v.  L.  and  Y.  By.  Co.,  L.  E.  10  C.  P.  189;  44  L.  J.  0.  P.  148 ; 
Leggott  v.  G.  N.  By.  Co.,  1  Q,  B.  D.  599 ;  46  L.  J.  Q.  B.  557 ;  Pulling  v. 
0.  E.  By.  Co.,  9  Q.  B.  D.  110 ;  cited  ante,  p.  424);  and  it  is  no  defence  to 
such  action  that  damages  under  Lord  Campbell's  Act  have  been  recovered  in 
a  previous  action  under  that  statute  by  the  personal  representative  of  the 
deceased,  nor  do  the  findings  on  the  issues  joined  in  such  previous  action 
create  any  estoppel  {Leggott  y.  G.  N.  By.  Co.,  supra). 

The  measure  of  damages  is  the  pecuniary  loss  occasioned  to  the 
relatives  by  the  death;  and  in  estimatinff  the  dama^  the  reasonable 
expectation  of  pecuniary  advantage  which  the  relatives  had  from  the 
deceased,  and  the  probable  pecuniary  loss  sustained  by  his  death,  are  to 
be  taken  into  accoimt.  {Dalton  v.  Souih-Eastern  By.  Co.,  4  C.  B.  N.  S. 
296 ;  27  L.  J.  0.  P.  227  ;  Franklin  v.  South- Eastern  By.  Co.,  3  H.  &  N. 
211 ;  Pym  v.  Great  Northern  By.  Co.,  4  B.  &  S.  396 ;  31  L.  J.  Q.  B.  249 ; 
32  Ih.  377.)  Funeral  and  mourning  expenses  are  not  to  be  included.  {Ih.) 
The  pecuniary  loss  is  the  only  damage  recoverable.  {Blake  y.  Midland 
By.  Co.,  18  Q.  B.  93;  Grand  Trunk  By.  Co.  v.  Jennings,  13  App.  Caa, 
800.^  As  to  deductions  in  respect  of  amounts  received  on  insurances,  see 
the  last-cited  case. 

The  plaintiff  is  not  entitled  to  a  verdict  with  nominal  damages  on  proof 
merely  of  the  death  by  negligence,  without  further  proof  of  damage. 
{Duckworth  v.  Johnson, J^  H.  &  W.  653;  29  L.  J.  Ex.  25.) 

The  expectation  of  life  of  the  deceased  is  an  element  to  be  oonaidei^d. 
{Bowley  v.  L.  and  N.  W.  By.  Co.,  L.  R.  8  Ex.  221 ;  Phillips  v.  L.  and 
S.  W.  By.  Co.,  4  Q.  B.  D.  406;  5  lb.  78.)  Pecuniary  loss  arising  merely 
from  a  contract  with  the  deceased  cannot  be  taken  mto  consideration  in 
assessing  damages  under  the  above  statute.  {Sykes  v.  N.  E.  By.  Co.,  44 
L.  J.  0.  P.  1910 

The  word  *'  child  '*  in  the  Act  means  Intimate  child  only.  {Dickinson 
V.  N.  E.  By.  Co.,  2  H.  &  C.  735 ;  33  L.  «).  Ex.  91.)  It  includes  a  child 
en  venire  sa  mere,    {The  George  and  Bichard,  L.  B.  3  Adm.  466.) 
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Particulars  delivered  by  an  Executor  with  a  Statement  of  Claim 

under  Lord  Campbells  Act  (6). 

18—,  B.  No. . 

In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 
and 
G.  H.,  Defendant. 

The 'following  is  a  full  particular  of  the  persons  for  whom 
and  on  whose  oehalf  this  action  is  brought  by  the  ^aintiff 
as  executor  of  C.  D.,  deceased,  viz.,  Eva,  the  wife,  and  William 
and  Margaret  and  Dorothea,  the  children  of  the  said  C.  D.  [or, 
as  the  case  may  be"].  And  the  following  is  a  full  particular  of 
the  nature  of  the  claim  in  respect  of  wmch  damages  are  sought 
to  be  recovered  in  this  action,  viz.  [state  the  nature  of  the  claim 
according  to  the  facts']. 

Dated  the of ,  18—. 

E.  R, 

To  J.  £.,  Solicitor  for  the  plaintiff. 

Solicitor  for  the  defendant. 


Fences  {a). 


The  Act  applies  to  loss  of  life  arising  from  collisionB  at  sea,  but  subject 
to  the  limitation  of  liability  contained  in  the  Merchant  Shipping  Act, 
1894,  8.  503,  cited  **  Shipping,**  ante,  p.  336,  in  cases  within  that  section. 
(See  Giaholm  v.  Barker,  L.  R.  1  Ch.  223 ;  35  L,  J.  Ch.  259 ;  HedUy  v. 
Pinhney,  <tc.  Co.,«iipra.) 

As  to  actions  by  the  legal  personal  representatives  of  a  deceased  work- 
man under  tiie  Employers'  Liability  Act,  1880,  see  **  Matter  and  Servant** 
post,  pp.  468,  927. 

(b)  See  preceding  note. 

(a)  The  general  rule  of  law  is  that  the  owner  of  cattle  is  bound  to  take 
care  that  they  do  not  trespass  on  the  land  of  others.  But  the  owner  of 
land  may  be  bound  by  prescription,  contract,  or  by  special  statute  to 
TTift.infii.iTi  and  repair  a  fence  for  the  benefit  of  the  owner  of  the  adjoining 
land,  who  may  have  a  corresponding  right  to  have  the  fence  so  maintained 
and  repaired.  (1  Wms.  Saimd.,  1871  ed.,  559;  Churchill  y.  Evans,  I 
Taunt.  529 ;  DavatUm  t.  Payne,  2  H.  Bl.  527 ;  Boyle  y.  Tamdyn,  6  B.  &  0. 
329 ;  and  see  RiekOU  y.  Eati  and  West  India  Docks  By.  Co,,  12  0.  B.  160; 
Ersh'ne  y.  Adeane,  L.  B.  8  Ch.  756 ;  42  L.  J.  Ch.  836 ;  Lawrence  y.  Jen- 
kins, L.  R.  8  Q.  B.  274 ;  42  L.  J.  Q.  B.  147.) 

As  to  fences  between  common  land  and  ancient  enclosure,  see  Barber  y. 
Whiteley,  34  L.  J.  Q.  B.  212.    A  person  haying  the  right  to  dig  shafts  for 
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minerals  is  impliedly  bound  to  fence  the  shafts  for  the  protection  of  the 
owner  of  the  surface.  {Oroucott  y.  Williams^  4  B.  &  8.  149 ;  32  L.  J. 
Q.  B.  237 ;  and  see  Syhray  v.  Whiter  1  M.  &  W.  435 ;  Hawken  y.  Sheaver, 
66  L.  J.  a  B.  284.) 

Where  cattle  trespass  on  the  plaintifTs  land  through  a  defect  in  the 
fence  which  the  defendant  is  bound  to  repair,  the  plaintiff  may  maintain 
an  action  in  the  aboye  form  in  respect  of  the  damage  done,  or  he  may 
maintain  an  action  of  trespass  against  the  owner  of  the  cattle  Vsee  **  Tres- 

fa86"po8t,  p.  525,  and  Ellis  y.  Loftua  Iron  Co,,  L.  B.  10  C.  P.  10;  44 
i.  J.  0.  P.  24),  or  he  may  distrain  the  cattle  damage  feasant  (see  **  DiS' 
tress,**  post,  p.  894  ;  *^  Fences,**  post,  p.  897) ;  and  the  defendant  is  liable 
for  mischief  done  by  his  cattle  so  straying,  without  proof  that  he  knew 
they  were  of  a  mischieyous  disposition  {Lee  y.  Biley,  18  C.  B.  N.  S.  722 ; 
34  L.  J.  0.  P.  212 ;  see  **  Mischievous  Animals,**  post,  p.  471). 

Where  cattle  escape  from  the  plaintiffs  land  through  a  defect  in  the 
fence  which  the  defendant  is  bound  to  repair,  the  plaintiff  may  maintain 
an  action  for  not  repairing  the  fence  in  respect  of  any  damage  thereby 
occasioned  to  his  cattle,  or  even  to  cattle  not  his  own,  but  keptl)y  him  on 
his  land  for  another  person  to  whom  he  was  liable.  {Hooth  y.  Wilson,  1 
B.  &  Aid.  59;  and  see  Carruthers  y.  Hollis,  8  A.  &  E.  113;  Singleton  y. 
Williamson,  7  H.  &  N.  410 ;  31  L.  J.  Ex.  17;  Dawson  y.  Midland  By.  Co.^ 
L.  E.  8  Ex.  8 ;  42  L.  J.  Ex.  49.) 

Where  the  eyidence  showed  a  prescriptiye  obligation  on  the  defendant 
to  TTiftmta^iTi  a  sufficient  fence  at  all  times,  the  act  of  God  or  vis  major  only 
excepted,  the  fact  that  the  defendant  had  no  knowledge  or  notice  of  the 
fence  being  out  of  repair  did  not  relieye  him  from  liability,  and  it  waa 
held  that  damage  occasioned  by  the  death  of  the  plaintiff's  cows,  which, 
haying  escaped  through  the  defectiye  fence,  were  poisoned  by  eating  the 
leayes  of  a  yew  tree  felled  on  the  defendant's  land  was  not  too  remote. 
(Lawrence  y.  Jenkins,  supra;  and  see  Ellis  y.  Lo/tus  Iron  Co.,  supra; 
Powell  y.  Salisbury,  2  Y.  &  J.  391.) 

A  plaintiff  whose  cattle  tre8]>a8ded  on  the  land  adjoining  the  defendant's 
cannot  maintain  an  action  against  him  for  dama^  occasioned  to  them  by 
a  defect  in  the  fence,  although  the  defendant  is  bound  to  repair  it  as 
against  the  owner  of  the  adjoining  land.  {Ricketts  y.  East  and  JVest  India 
jSocks  Ry.  Co.,  12  C.  B.  160.)  So,  where  the  defendant  was  bound  to 
repair  the  fence  between  his  land  and  the  highway,  it  was  held  that  the 
plaintiff,  in  order  to  maintain  this  action,  must  show  that  his  cattle  were 
lawfully  using  the  highway.  (Dovaston  y.  Payne,  2  H.  Bl.  527,  cited  in 
Harrison  y.  Duke  of  Rutland,  (1893)  1  Q.  B.  at  p.  156 ;  and  see  Fawcett  y. 
York  and  North  Midland  Ry.  Co.,  16  Q.  B.  610.) 

The  action  must  be  brought  against  the  person  bound  to  repair  who  is, 
in  general,  the  occupier,  and  not  the  owner.  [Cheetham  y.  Ilampson,  4 
T.  E.  318.) 

With  respect  to  the  statutory  obligation  of  railway  companies  to  main- 
tain fences  oetween  the  railway  and  the  adjoining  land  under  ihe  Bail- 
ways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  68,  see  RicketU 
y.  East  and  West  India  Docks  Ry.  Co.,  12  C.  B.  160 ;  Bessant  v.  O.  W.  Ry. 
Co.,  8  C.  B.  N.  S.  368 ;  Mar/ell  y.  South  Wales  Ry.  Co.,  8  C.  B.  N.  S.  525 ; 
Roberts  y.  G.  W.  Ry.  Co.,  4  C.  B.  N.  S.  506 ;  27  L.  J.  C.  P.  266 ;  Sharrod 
y.  L.  &  N.  W.  Ry.  Co.,  4  Ex.  580;  Dawson  y.  Midland  Ry.  Co.,  L.  E.  8 
Ex.  8 ;  42  L.  J.  Ex.  49 ;  Child  y.  Beam,  L.  E.  9  Ex.  176 ;  43  L,  J.  Ex. 
100;  Wiseman  y.  Booker,  3  C.  P.  D.  184;  38  L.  T.  292;  Oorry  y.  G.  W. 
By.  Co.,  6  a  B.  D.  237;  7  Ih.  322;  50  L.  J.  0.  P.  313;  Ih.  386.    The 
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Claim  for  not  repairing  a  Fence  between  adjacent  Closes  of  Land. 

1.  The  plaintifE  has  suffered  damage  by  the  defendant  not 
repairing  and  keeping  in  repair  the  f  enoe  between  the  dose  of 

the  plaintiff  and  the  adjaoent  dose  of  the  defendant  at ,  in 

the  pansh  of ,  wmch  fence  the  defendant  was  bound  b^ 

prescription  [or^  as  the  case  may  be']  to  repair  and  keep  in  repair 
so  as  to  prevent  cattle  lawfully  being  in  flie  said  respective  closes 
from  escaping  from  and  out  of  the  one  into  the  other  of  the  said 
closes  through  defects  of  the  said  fence  [or,  as  the  case  may  be, 
stating  the  &kent  of  the  obligation]. 

2.  By  reason  of  the  said  default  divers  cattle  of  the  plaintiff, 
then  lawfully  being  in  the  plaintiff's  said  dose,  escaped  there- 
from into  the  defendant's  said  close  and  were  lost  [or,  injured, 
or^  as  the  case  may  be]^  and  divers  cattle  of  the  defendant,  then 
being  in  the  defendant's  said  dose,  escaped  therefrom  into  the 
plaintiff's  said  [close]  and  trod  down  and  consumed  the  grass 
therein. 

Particulars: — 


Perry  (a). 


obligation  created  by  that  section  exists  solely  between  a  railway  company 
and  adjoining  owners  and  occupiers,  and  does  not  impose  on  the  company 
any  duty  towards  their  passengers  to  keep  up  the  fences,  so  that  as  to 
passengers  the  company  are  merely  bound  hj  their  common  law  duty  of 
taking  reasonable  care  to  prevent  cattle  straying  on  to  the  line.  {Buxton 
▼.  N.  E.  By.  Co.,  L.  E.  3  Q.  B.  649;  37  L.  J.  Q.  B.  258.) 

With  respect  to  actions  against  railway  companies  for  not  maintaining 
sufficient  gates  or  stiles  on  a  level  crossing,  under  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  47,  61,  see  Elli$  v.  X.  and 
8.  W.  By.  Co.,  2  H.  &  N.  424 ;  26  L.  J.  Ex.  349 ;  Williams  v.  G.  W.  By. 
Co.,  L.  R.  9  Ex.  157 ;  43  L.  J.  Ex.  105 ;  Charman  v.  8.  E.  By.  Co.,  21 
Q.  B.  D.  524 ;  67  L.  J.  Q.  B.  697 ;  and  see  FawceU  v.  Yt/rk  and  North 
Midland  By.  Co.,  16  Q.  B.  610 ;  and  *'  Negligence,**  post,  p.  476. 

With  respect  to  the  statute^  duty  of  fencing  certam  machinery  in 
factories,  see  the  Factory  and  Workshop  Act,  1678  (41  Yict.  c.  16),  s.  6, 
OB  amended  by  the  Factory  and  Workshop  Act,  1891  (64  &  56  Yict.  c.  76), 
88.  6,  39,  and  the  Factory  and  Workshop  Act,  1896  (68  &  59  Yict.  c.  37), 
8.  7 ;  and  see  Castvell  v.  Worth,  5  E.  &  B.  849 ;  25  L.  J.  Q.  B.  121 ;  Doel 
v.  Skeppard,  5  R  &  B.  856 ;  25  L.  J.  Q.  B.  124 ;  Holmes  v.  Clarke,  6  H. 
ft  N.  349;  7  lb.  397;  30  L.  J.  Ex.  135;  31  lb.  356;  Brittony.  Great 
Western  Cotton  Co.,  L.  E.  7  Ex.  130 ;  Watling  v.  Oastler,  L.  E.  6  Ex.  73  ; 
40  L.  J.  Ex.  43;  Bedgrave  v.  Lloyd,  (1896)  1  Q.  B.  876;  64  L.  J.  M.  C. 
156. 

(a)  The  owner  or  lessee  of  an  ancient  ferry  or  franchise  by  which  he 
has  m  exclusive  right  of  carrying  passengers  across  a  river  is  in  general 


432  Statements  of  Claim  in  Actions  for  Wrongs. 

Claim  for  disturbing  the  Plaintiff* s  JFkrry, 

1.  The  plaintiff  was  possessed  of  an  anoient  feny  for  the 
oairiage    of    [foot    passengers    and    their    goods]   across  the 

river ,  from to ,  taking  for  the  oamage  of  [saoh 

passengers  and  goods]  certain  reasonable  freights  and  fenyages. 

2.  The  defendant  wrongfully  disturbed  the  plaintiff  in  the 
enjoyment  of  his  aaid  feny,  whereby  the  plaintiff  lost  the 
profits  of  the  said  ferry. 

Particulars : — 

[Oite  particulars  of  the  disturbances,  stating  the  dates  and 
nature  thereof  and  of  the  damage  or  loss."] 


Fishery  {a). 


bound  to  maintain  aud  keep  up  euch  ferry,  and  may  maintain  an  action 
for  disturbance  against  persons  carrying  passengers  for  hire  across  such 
river  along  or  in  proximity  to  his  ferry.  (IfewUm  v.  CubiU^  12  0.  B.  N.  S. 
32 ;  31  L.  J.  C.  P.  246 ;  Hopkins  v.  G.  N.  By.  Co.,  2  a  B.  D.  224 ;  46 
L.  J.  Q.  B.  265.)  To  support  such  action  it  is  sufficient  to  prove  that  the 
plaintiff  is  in  possession  of  the  ferry,  and  that  the  ferry  has  existed  for  a 
long  period  of  time.    (See  Peter  v.  Kendal,  6  B.  &  0.  703.) 

In  cases  of  substantial  and  continued  disturbance  of  a  ferry  where  there 
is  the  exclusive  riffht  of  carrying  by  it,  an  injunction  is  a  proper  remedy. 
(See  **  Injunctions^  post y  p.  446,  and  Attorney-Oeneral  v.  Bichards,  2 
Anstr.  at  p.  608 ;  Huzzey  v.  Field,  2  0.  M.  &  B.  432 ;  Letton  v.  Oooden, 
L.  R.  2  Eq.  123 ;  35  L.  J.  Gh.  427.)  But  a  corporation  empowered  by 
statute  to  establish  and  work  a  steam  ferry,  but  on  which  no  obli^tion 
was  imposed  to  maintain  it,  was  held  not  entitled  to  bring  an  action  to 
restrain  a  person  from  establishing  and  working  a  rival  ferry.  {London- 
derry  Commissioners  v.  M'Keever,  27  L.  B.  Ir.  462.) 

It  is  doubtful  whether  the  exclusive  right  of  the  owner  of  a  ferry 
extends  beyond  the  carriage  of  passengers  by  boat,  and  whether  the 
building  of  a  bridge  even  in  the  line  of  a  ferry  would  be  actionable  as  a 
disturbance.  {Hopkins  v.  Qreat  Northern  By,  Co,^  supra.)  And  it  would 
appear  that  the  owner  of  a  ferry  cannot  maintain  an  action  for  loss  of 
traffic  caused  by  a  new  highway  by  bridge  or  ferrjr  built  or  established 
near  to  the  old  ferry  in  order  to  provide  for  a  new  land  of  traffic  different 
from  that  which  was  accommcdated  by  the  old  ferrv.  {lb, ;  Newton 
V.  Cubitt,  supra.)  For  other  instances  of  actions  for  disturbance  of 
ferry,  see  Pirn  v.  Curell,  6  M.  &  W.  234 ;  Blacketer  v.  Gilldt,  9  C.  B.  26. 

(a)  A  *'  several  lishery'*  is  a  right  to  fish  in  certain  water  to  the  exdu- 
sion  of  all  other  persons.  (See  Co.  Lit.  122  a ;  Leake  on  Uses  and  Profits 
of  Land,  p.  175 ;  Hol/ord  v.  Bailey,  13  Q.  B.  426;  Foster  v.  Wright,  4 
0.  P.  D.  438.)  The  owner  of  a  several  fishery,  whether  owner  of  the  soil 
or  not,  may  maintain  an  action  for  trespass  where  the  defendant  has 
broken  and  entered  his  several  fishery.    {Hol/ord  v.  Bailey ,  8  Q.  B.  1000 ; 
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Claim  fm*  Treepass  to  the  Plaintiffs  Fishery, 

The  plaintifE  has  suffered  damage  from  the  defendants 
breaking  and  entering  the  several  fiahery  of  the  plaintiff  in  the 

river at ,  and  fishing  in  the  said  fishery  for  fish  and 

disturbing  the  fish  therein  and  oatchin^  and  carrying  away  and 
converting  to  his  own  use  large  quantities  of  the  plaintiff's  fish 
therein. 

Particulars: — 

For  other  Foi^tns  see  Blount  v.  Layardy  (1891)  2  Oh.  681,  n. ; 
and  Fhstei'  v.  Wright,  4  C.  P.  D.  438. 


13  Ih.  426;  18  L.  J.  Q.  B.  107  ;  see  also  Smith  v.  Andres,  (1891)  2  Ch. 
678.)  Long-continued  enjoyment  as  of  right  of  exclusive  fishing  in  tidal 
navigable  -waters  as  well  as  in  other  waters  affords  evidence  of  a  right  to 
a  several  fishery.  (See  Goodman  v.  Mayor  of  Saltaah,  7  App.  Gas.  633 ; 
52  L.  J.  Q.  B.  193;  Neill  v.  Duke  of  Devojishire,  8  App.  Cas.  135,  180; 
Smith  V.  AndrewSy  supra.) 

The  soil  of  arms  of  the  sea  and  of  navigable  rivers,  as  far  so  the  tide 
flows  and  reflows,  is  primd  facie  in  the  Crown,  and  the  right  of  fish- 
ing therein  is  primd  facie  m  the  pubHc.  {Malcolmson  v.  O^Bea,  10 
H.  L.  C.  618 ;  Smith  v.  Andrews,  (1891)  2  Oh.  678.J  The  public 
cannot,  by  prescription  or  otherwise,  obtain  a  legal  rignt  to  fish  in  a 
non-tidal  river.  (Smith  v.  Andrews,  supra;  and  see  *^ Fishery,*^  post, 
p.  898.)  Primd  facie  the  Crown  is  entitled  to  the  foreshore  between  nigh 
and  low  water-mark ;  but  proof  of  the  ownership  of  a  several  fishery  over 
the  foreshore  raises  a  presumption  against  the  Crown  that  the  ownership 
of  the  foreshore  is  in  the  owner  of  such  fishery.  {Att.^Oen,  v.  Emerson, 
(1891)  A.  C.  649.) 

Common  of  fishery  or  free  fishery  is  a  right  to  fish  in  the  water  of  another, 
but  so  that  the  owner  of  the  soil  is  not  excluded.  (Co.  Lit.  122  a ;  Leake 
on  Usee  and  Profits  of  Land,  p.  1 76.)  Where  the  plaintiff  had  an  exclusive 
right  of  fiahery  over  a  river  under  a  Crown  grant,  the  fact  that  the  river, 
by  a  gradual  change  of  its  course,  had  encroached  on  part  of  the  defen- 
dant's land,  and  that  the  defendant  had  fished  only  over  the  land  which 
was  so  submerged,  was  held  to  be  no  defence.  {Foster  v.  Wright,  4  C.  P.  D. 
438.)  But  it  is  otherwise  where  the  change  in  the  course  of  the  river  is 
not  gradual,  or  where  the  grant  is  so  expressed  as  to  restrict  the  ri^t  to 
the  original  channel.  {lb, ;  and  see  Mayor  of  Carlisle  v.  GVoAam,  L.  R. 
4  Ex.  363 ;  38  L.  J.  Ex.  226.)  The  Crown  has  no  dejure  right  to  the  soil 
or  fisheries  of  an  inland  non-tidal  lake,  and,  therefore,  a  Crown  grant  of 
a  several  fishery  therein  is  not  of  itself  sufficient  to  establish  Sie  title 
thereto.  (Bristow  v.  Cormican,  3  App.  Cas.  641.)  As  to  the  effect  of  a 
re-grant  of  a  fishery  which  had  been  resumed  by  the  Crown,  see  North- 
umberland  Y.  Houghton,  L.  R.  5  Ex.  127 ;  39  L.  J.  Ex.  66 ;  and  Fostw 
V.  Wright,  supra. 

For  instances  of  actions  for  trespass  to  fisheries  besides  the  cases  above 
cited,  see  Smith  v.  Kemp,  2  Salk.  637 ;  Mannall  v.  Fisher,  5  C.  B.  N.  S. 
856 ;  Marshall  v.  DUeswater  NavigaHon  Co,,  3  B.  &  S.  732 ;  32  L.  J.  Q.  B. 
139 ;  Ford  v.  Lacey,  7  H.  &  N.  151 ;  33  L.  J.  Ex.  351. 

B.L.  F  F 
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Fraud  (a). 

Sa)  An  action  to  recover  damages  arising  from  fraud  will  He  where  the 
endant  has  stated  or  represented  as  a  matter  of  fact  what  is  untrue, 
knowing  it  to  be  untrue,  with  intent  to  induce  the  plaintiff  to  act  upon  it, 
and  has  thereby  induced  the  plaintiff  to  act  upon  it,  to  his  loss.  (Pasley 
V.  Freeman,  3  t.  R.  61 ;  2  Smith's  L.  C,  10th  ed.  p.  64 ;  Smith  v.  Chadwick, 
9  App.  Cas.  187,  200 ;  63  L.  J.  Ch.  879 ;  Derry  v.  Peek,  14  App.  Gas.  337, 
374,  376 ;  68  L.  J.  Ch.  864.)  To  maintain  this  action  there  must  be  proof 
of  fraud  and  proof  of  damage.  A  misrepresentation  due  to  honest 
blundering,  or  even  negligent  carelessness  without  dishonesty,  will  not 
suffice  though  damage  is  proved.  (Derry  v.  Peek,  supra;  Angus  v.  Clif" 
ford,  (1891)  2  Ch.  449,  480;  60  L.  J.  Ch.  443;  Le  Lievre  v.  Gould,  (1893) 
1  Q.  B.  491 ;  62  L.  J.  Q.  B.  353.^  Such  action  will  not  lie  upon  a  state- 
ment made  by  the  defendant  witnout  an  intention  of  inducing  the  plain- 
tiff to  act  upon  it.  {Barley  v.  Walford,  9  Q.  B.  197 ;  Way  v.  Heam.  13 
0.  B.  N.  S.  292  ;  32  L.  J.  C.  P.  34 ;  Peek  v.  Qurney,  L.  B.  6  H.  L.  377  ; 
43  L.  J.  Ch.  19 ;  and  see  Freeman  v,  Cooke,  2  Ex.  654.) 

The  action  lies  where  the  defendant,  in  order  to  induce  the  plaintiff  to 
act  upon  his  representation,  fraudulently  or  recklessly  (».«.,  without 
caring  whether  his  representation  is  true  or  false)  represents  as  true  a 
matter  of  which  he  knows  nothing,  and  which  is,  in  reality,  untrue,  if  the 

f plaintiff  is  thereby  induced  to  act  upon  such  representation  to  his  loss. 
Evans  v.  Edmonds,  13  C.  B.  777;   22  L.  J.  0.  P.  211  ;  Derry  v.  Pedc^ 
supra ;  Le  Lievre  v.  Oould,  aupra.) 

It  is  not  enough  to  prove  that  tne  representation  was  made  without  any 
reasonable  ground  for  believing  it  to  be  true,  and  that  it  was  in  fact  false, 
but  it  must  be  proved  to  have  been  made  dishonestly.  {lb. ;  QloMer  v. 
RolU,  42  Ch.  D.  431 ;  68  L.  J.  Ch.  820;  and  see  Low  v.  Bouverie,  (1891) 
3  Ch.  82 ;  60  L.  J.  Ch.  694.) 

The  active  concealment  of  a  material  fact  may  operate  as  a  misrepre- 
sentation. {Schneider  v.  Ueaih,  3  Camp.  506 ;  Baglehole  v.  Walters,  lb,  154 ; 
Udell  Y,  Atherton,  7  H.  &  N.  172;  30  L.  J.  Ex.  337;  Peek\,  Gumey, 
supra . )  Thus,  where  a  vessel,  sold  *  *  with  all  faults,"  was,  previously  to  the 
sale,  placed  by  the  vendor  so  as  to  prevent  examination  of  her  bottom, 
which  he  knew  to  be  unsound,  it  was  held  that  this  was  a  fraud  en- 
titling the  buyer  to  avoid  the  contract.     {Schneider  v.  Heathy  supra.) 

Mere  non- disclosure  of  facts,  where  there  is  no  duty  to  disclose  them, 
will  not  give  a  cause  of  action.  (Fletcher  v.  Krell,  42  L.  J.  Q.  B.  55 ; 
Smith  V.  HugJies,  infra  ;  Beecheyv.  Brown,  E.  B.  &  B.  976 ;  29  L.  J.  Q.  B. 
105 ;  Ward  v.  ffobbs,  3  a  B.  D.  150 ;  4  App.  Caa.  13 ;  47  L.  J.  a  B.  90  ; 
48  L.  J.  Q.  B.  281.)  As  to  fraudulent  concealment,  see  further  Smith  ▼, 
Hughes,  L.  R.  6  Q.  B.  697 ;  40  L.  J.  Q.  B.  221 ;  Peek  v.  Oumey,  L.  R 
6  H.  L.  377 ;  43  L.  J.  Ch.  19 ;  Arkwright  v.  Neivbold,  17  Ch.  D.  318 ;  60 
L.  J.  Ch.  372 ;  Moncreiff  on  Fraud,  Chap.  XIY.,  and  cases  cited  infra. 

Where  there  is  an  express  warranty  given  on  a  sale,  or  where  tho 
contract  of  sale  implies  a  warranty,  the  statement  of  claim  may  be  framed 
either  upon  the  contract  or  upon  the  wrong.  (See  **  Warranty, ^^  ante, 
p.  366.^  Where  no  warranty  exists  in  the  contract,  but  the  contract  is 
mducea  by  false  representations,  known  by  the  seller  to  be  false,  tho 
action  is  grounded  on  the  fraud,  and  should  be  so  framed.  {Ormrod  v. 
Huih,  14  M.  &  W.  651 ;  Meyer  v.  Everth,  4  Camp.  22.)  It  may  in  somo 
cases  be  useful  to  join  with  a  claim  upon  a  warranty  an  alternative  daim 
upon  the  ground  of  fraud.    Where  it  is  intended  to  rely  upon  alternative 
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cases  the  facts  ought  to  be  distinctly  stated,  so  as  to  show  on  what  facts 
each  altematiye  of  the  relief  sought  is  founded ;  the  facts  ought  not  to 
be  mixed  up,  leaving  the  defendant  to  pick  out  the  facts  applicable  to 
each  case.     {Dam/  v.  Garrett,  infra,  per  Thesiger,  L.J.) 

Where  £raud  is  intended  to  be  diarged,  there  should  be  a  clear  and 
distinct  allegation  of  fraud  upon  the  pleadings,  and  though  it  is  not 
necessary  that  the  word  fraud  should  be  used,  &e  facts  must  be  so  stated 
as  to  show  distinctly  that  fraud  is  charged.  {Davy  v.  Garrett,  7  Ch.  D. 
473,  489;  47  L.  J.  Ch.  218;  Wallingford  y.  Mutual,  &c.  Society,  6  App. 
Oas.  697,  701,  709 ;  60  L.  J.  d.  B.  49 ;  Lawrance  v.  Norreys,  16  App.  Cas. 
210,  221 ;  50  L.  J.  Ch.  681.) 

It  has  been  held  that  where  the  title  to  relief  is  rested  in  the  pleadings 
entirely  upon  a  charge  of  fraud,  it  is  not  open  to  the  plaintifP,  if  he  faSs 
in  estaDlisning  the  charge  of  fraud,  to  pick  out  facts  which  might,  if  not 
put  forward  as  material  facts  in  support  of  the  charge  of  fraud,  have 
entitled  him  to  relief  apart  from  fraud.  {Hickaon  y.  Lombard,  L.  E.  1 
H.  L.  324 ;  London  Chartered  Bank  of  Australia  v.  Lempriere,  L.  B.  4 
P.  C.  672 ;  Noad  y.  Murrow,  40  L.  T.  100 ;  see  Connecticut,  &c.  Co.  y. 
Kavanagh,  (1892)  A.  C.  473,  479.)  The  rule  \inder  the  former  system  of 
pleading  at  common  law  was,  that  if  a  declaration  disclosed  a  state  of 
facts  upon  which  an  action  might  be  maintained  without  fraud,  the 
plaintiff  might  recoyer  upon  the  facts  disclosed,  though  fraud  was  alleged 
and  disproved.  {Swinfen  y.  Lord  Chelmsford,  5  H.  &  N.  890,  921 ;  Thorn 
▼,  Biyland,  8  Ex.  725,  per  Parke,  B. ;  see  Connectic^d,  dkc.  Co.  y.  Kavanagh, 
supra.)  Where  charges  of  fraud  are  made  which  are  not  sustained,  the 
judge  has  power  to  make  theparty  making  such  charges  pay  the  costs 
occasioned  thereby.  (0.  LXV.  r.  1 ;  Jud.  Act,  1890,  s.  5 ;  see  Parker  y. 
McKenna,  L.  R.  10  Ch.  96;  44  L.  J.  Ch.  426 ;  London  Chartered  Bank  of 
Australia  y.  Lempriere,  supra.) 

A  principal  is,  in  general,  responsible  civilly  for  the  fraud  of  his  autho- 
rized agent  acting  within  the  scope  of  his  authority.  {Barwick  y.  English 
Joint  Stock  Bank,  L.  B.  2  Ex.  259 ;  36  L.  J.  Ex.  174 ;  Mackay  v.  Com. 
Bank  of  New  Brunmoick,  L.  E.  5  P.  C.  394;  43  L.  J.  P.  C.  31 ;  Swire  y. 
Francis,  3  App.  Cas.  106 ;  47  L.  J.  P.  C.  18 ;  Houldsworth  v.  City  of 
Glasgow  Bank,  6  App.  Cas.  317,  326,  339;  **  Corporation,"  ante,  p.  397.J 
Bat  a  principal  is  not  liable  in  an  action  for  deceit  for  unauthorized  and 
fraudulent  acts  committed  by  his  agent,  not  for  the  benefit  of  his  principal, 
but  for  his  own  private  advantage.  {Barwick  v.  English  Joint  Stock  Bank, 
supra;  British  Banking  Co.  v.  Charnwood  By.  Co.,  18  Q,.  B.  D.  714;  56 
li.  J.  Q.  B.  449.)  The  agent  actually  committing  the  fraud  is  also  per- 
sonally responsible.  {Weir  v.  Bell,  3  Ex.  D.  238,  248 ;  48  L.  J.  Ex.  764 ; 
EaglesfUfld  y.  Marquis  of  Londonderry,  4  Ch.  B.  693,  708.) 

The  damages  recoverable  in  an  action  for  deceit  are  such  as  are  the  direct 
and  natural  consequence  to  the  plaintifP  of  acting  upon  the  faith  of  the 
fraudulent  representations  made  to  him  by  the  defendant.  {Mullett  v. 
Mason.  L.  E.  1  C.  P.  559 ;  35  L.  J.  C.  P.  299 ;  Waddell  v.  Blockey,  4 
Q.  B.  D.  678 ;  48  L.  J.  a  B.  517.} 

A  misrepresentation  of  matter  oi  law,  that  is  as  to  the  legal  consequences 
of  tme  facts,  does  not,  at  any  rate  in  tiie  absence  of  actual  fraud,  give  a 
right  to  relief.  {BeaUie  v.  Lord  Ebury,  L.  R.  7  Ch.  Ap.  777,  800;  41 
Ij«  J.  Ch.  804 ;  Eaglesfield  v.  Marquis  of  Londonderry,  supra ;  and  seo 
Hirsehfeld  v.  L.  B.  A  S.  C.  By.  Co.,  2  Q.  B.  I).  1 ;  46  L.  J.  Q.  B.  94;  and 
West  London  Bank  v.  Kitson,  13  Q.  B.  D.  362 ;  53  L.  J.  Q.  B.  345.) 
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Statement  of  Claim  for  Damages  for  Fraudulent  Misrepresentation 
on  the  Sale  of  the  Goodicill  and  Lease  of  a  Public  House. 

{R,  S.  a  1883,  App.  C,  Sect.  F/.,  No,  14.) 

The  plaintiff  has  suffered  damage  from  the  defendant  inducing 
the  plaintiff  to  buy  the  goodwill  and  lease  of  the  George  public- 
house,  Stepney,  by  fraudulently  representing  to  the  plaintiff  that 
the  takings  of  the  said  public-house  were  £40  a  week,  whereas 
in  fact  they  were  much  less,  to  the  defendant's  knowledge. 
Particulars  of  specied  damage : — 

The  plaintiff  claims  £ . 

(Signed) 
Delivered 


For  Fraud  in  Selling  an  unsound  Horse  hy  a  false  Representation 

that  it  was  sound. 

The  plaintiff  has  suffered  damage  by  the  defendant  inducing 
the  plainti:^  to  buy  from  the  defendant  a  horse  and  pay  him 

£ ,  the  price  thereof,  by  fraudulently  representing  to  the 

plaintiff  that  the  said  horse  was  sound,  whereas  in  fact  it  was 
unsound,  to  the  defendant's  knowledge. 

Particulars  of  special  damage : — 


Against  a  Director  of  a  Cofnpany  for  inducing  a  Person  to  take 
Shares  hy  Fraudulent  Statements  contained  in  a  Pro^ 
spectus  {b). 

{R.  S.  C.  1883,  App.  C.  Sect.  VI.  No.  13.) 

1.  On  the  yist  January,  1883,  the  defendant  issued  a  pro- 
spectus to  the  public  relating  to  the  A.  B.  Company,  Ijimited. 


(ft)  If  the  officers  or  promoters  of  a  company  fraudulently  publish  ^Ise 
and  deceitful  statements  of  fact  in  order  to  induce  persons  to  invest  in  the 
shares  or  securities  of  the  company,  and  such  persons  on  the  faith  of  those 
statements  do  so  invest  and  thereby  sustain  a  loss,  the  officers  or  pro- 
moters so  acting  are,  independently  of  any  statute,  responsible  for  damages 
in  an  action  for  deceit.  {CuUen  v.  Thompson,  4  Macq.  441 ;  Clarke  v. 
Dickson,  6  C.  B.  N.  S.  453 ;  28  L.  J.  C.  P.  225  ;  EagUfifield  v.  Marquis  of 
Londonderry,  4  Ch.  D.  693 ;  Edqington  v.  Fitzmaurice,  29  Ch.  D.  459 ;  55 
L.  J.  Ch.  650;  Angus  v.  Clifford,  (1891)  2  Ch.  449;  60  L.  J.  Oh.  443.) 

In  order  to  support  such  action,  it  is  necessary  to  show  t^e  *  financ- 
ing "  to  do  the  act  which  caused  the  loss ;  and  accordingly,  as  the  j»r%md 
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2.  On  February  1st,  1883,  the  plaintifE  received  a  copy  of  this 
prospectus. 

facie  object  of  a  prospectus  is  to  induce  persons  to  take  shares  or  deben- 
tures directlY  from  the  company,  and  as  it  is  not,  in  general,  addressed 
to  persons  bu3ring  them  in  the  market  from  previous  allottees,  the 
persons  so  buying  cannot,  in  general,  sue  the  officers  or  promoters  of 
the  company  for  deceit  in  respect  of  misrepresentations  contained  therein 
{Peek  V.  Gumey,  L.  R.  6  H.  L.  378 ;  43  h.  J.  Ch.  19 ;  and  see  Scott  v. 
j}txony  29  L.  J.  Ex.  62) ;  but  where  the  prospectus  is  used  to  induce 
persons  to  buy  in  the  market,  persons  so  buying  may  maintain  an  action 
against  those  issuing  it  for  that  purpose.     {Andrews  y.  Mockford,  (1896) 

1  a  B.  372.) 

One  officer  or  promoter  is  not,  by  reason  of  his  position,  the  agent  of 
the  others  so  as  to  render  them  responsible  for  his  frauds,  to  whicn  they 
have  neither  expressly  nor  tacitly  assented,  and  to  which  they  have  not 
been  party.  {Weir  v.  Burnett,  3  Ex.  D.  32 ;  Weir  v.  Bell,  3  Ex.  D.  238 ; 
47  L.  J.  Ex.  704;  Cargill  v.  Bower,  10  Ch.  D.  502;  47  L.  J.  Ch.  649.) 

The  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  38,  enacts  that  every 
prospectus,  and  every  notice  inviting  persons  to  subscribe  for  shares  in 
any  joint-stock  company,  shall  specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  the  company,  or  the  promoters, 
directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  or  notice, 
whether  subject  to  adoption  by  the  directors  or  the  company,  or  other- 
wise; and  any  prospectus  or  notice  not  specifying  the  same  shall  be 
deemed  fraudulent  on  the  part  of  the  promoters,  directors,  and  officers  of 
the  company  knowingly  issuing  the  same,  as  regards  any  person  taking 
shares  in  the  company  on  the  faith  of  such  prospectus,  unless  he  shall 
have  had  notice  of  such  contract.  This  statute  gives  to  shareholders  a 
remedy  against  the  person  making  the  omission.  {Cornell  v.  Hay,  L.  B. 
8  0.  P.  328;  42  L.  J.  0.  P.  136;  Qover's  case,  1  (3i.  D.  182;  \b  L.  J. 
Ch.  83.) 

As  to  what  contracts  are  required  to  be  stated,  see  Twycross  v.  Grant, 

2  C.  P.  D.  469 ;  46  L.  J.  0.  P.  636 ;  2  C.  P.  D.  491 ;  46  L.  J.  C.  P.  645 ; 
Oftver*$  case,  supra;  Cornell  v.  Hay,  supra;  Charlton y.  Hay,  31  L.  T. 
437 ;  Sullivan  v.  Mitcalfe,  5  C.  P.  D.  455;  49  L.  J.  C.  P.  815;  Arkwright 
T.  NewhoUl,  17  Ch.  D.  301 ;  49  L.  J.  Ch.  684. 

By  the  Directors*  Liability  Act,  1890  (53  &  54  Vict.  c.  64),  s.  3  (1),  an 
action  lies  for  damage  sustained  by  reason  of  any  untrue  statement  in  a 
prospectos  or  notice  which  invites  persons  to  subscribe  for  shares  in,  or 
debentures,  or  debenture  stock,  of  a  company,  or  in  any  report  or  memo- 
randum appearing  on  the  face  thereof,  or  by  reference  incorporated 
therein  or  issued  therewith,  at  the  suit  of  any  person  subscribmg  for 
shares,  debentures,  or  debenture  stock,  on  the  faith  of  such  prospectus 
or  notice,  against  every  person  who  was  a  director  of  the  companj  at  the 
tinie  of  the  issue  of  the  prospectus  or  notice,  or  who  authorized  the 
issue  thereof,  or  who  having  authorized  such  naming  of  him,  is  named 
in  the  prospectus  or  notice  as  a  director,  or  as  having  agreed  to  become 
a  director,  and  against  every  promoter  party  to  the  preparation  of  the 
prospectus  or  no&oe,  or  of  the  portion  thereof  containing  the  untrue 
statement,  unless  it  is  proved : — 

'*  (a)  With  renpect  to  every  such  untrue  statement  not  purporting  to  bo 
made  on  the  authority  of  an  expert,  or  of  a  public  official  docu- 
ment or  statement,  that  he  had  reasonable  ground  to  believe,  and 
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3.  The  plaintifE  subscribed  for  100  shares  in  the  company  on 
the  faith  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the 
following  are  particulars : — 

{a.)  The  prospectus  stated  " whereas  in  fact . 

(6.)  The  prospectus  stated  " whereas  in  fact . 

(c)  The  prospectus  stated  " whereas  in  fact . 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulars. 

6.  The  following  facts,  which  were  within  the  knowledge  of 


did  up  to  the  time  of  the  allotment  of  the  shares,  debentures,  or 
debenture  stock,  as  the  case  may  be,  believe,  that  the  statement 
was  true ;  and 
**  (b)  With  respect  to  every  such  untrue  statement  purporting  to  be  a 
statement  by  or  contained  in  what  purports  to  be  a  copy  of  or 
extract  from  a  report  or  valuation  of   an   engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the  state- 
ment made  by  such  engineer,  valuer,  accountant,  or  other  expert, 
or  was  a  correct  and  fair  copy  of  or  extract  from  the  report  or 
valuation.    Provided  always,  that  notwithstanding  that  such  un- 
true statement  fairly  represented  the  statement  made  by  such 
engineer,  valuer,  accountant,  or  other  expert,  or  was  a  oorrect 
and  fair  copy  of  an  extract  from  the  report  or  valuation,  such 
director,  person  named,  promoter,  or  other  person,  who  authorized 
the  issue  of  the  prospectus  or  notice  as  aforesaid,  shall  be  Hable 
to  pay  compensation  as  aforesaid  if  it  be  proved  that  he  had  no 
*reasonable  ground  to  believe  that  the  person  making  the  state- 
ment, report,  or  valuation  was  competent  to  make  it ;  and 
**  (c)  With  respect  to  every  such  untrue  statement  purporting  to  be  a 
statement  made  by  an  official  person  or  contained  in  what  pur- 
ports to  be  a  copy  of  or  extract  from  a  public  official  document, 
that  it  was  a  correct  and  fair  representation  of  such  statement  or 
copy  of  or  extract  from  such  document ; 
or  unless  it  is  proved  that  having  consented  to  become  a  director  of  the 
company  he  withdrew  his  consent  befoix)  the  issue  of  the  prospectus  or 
notice,  and  that  the  prospectus  or  notice  was  issued  without  his  authority 
or  consent,  or  that  the  prospectus  or  notice  was  issued  without  his  know- 
ledge or  consent,  and  that  on  bccomiug  aware  of  its  issue  he  forthwith 
gave  reasonable  public  notice  that  it  was  so  issued  without  his  knowledge 
or  consent,  or  that  after  the  issue  of  such  prospectus  or  notice  and  before 
allotment  thereunder,  ho,  on  becoming  aware  of  any  imtrue  statement 
therein,  withdrew  his  consent  thereto,  and  caused  reasonable  public  notice 
of  such  withdrawal,  and  of  the  reason  therefor,  to  be  given." 

In  cases  within  this  enactment  it  is  sufficient  for  the  plaintiff  in  an 
action  thereunder  to  state  simply  the  facts  which  brin^  fine  case  within 
t^e  earlier  part  of  the  section,  withoTit  alleging  fraud  or  knowledge  of  Uie 
falsity  of  the  statement  on  the  part  of  the  defendant,  as  the  burden  is  cast 
upon  the  defendant  of  alleging  and  proving  such  of  the  grounds  of  defence 
mentioned  in  the  section  as  he  may  rely  upon.  As  to  claims  for  indemnity 
and  contribution  bv  directors  inter  se^  see  ss.  4  and  5  of  the  above  Act. 
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the  defendants,  are    material,  and  were   not   stated   in  the 
prospectus : 
(a.) 
(6.) 
7.  The  plaintiff  has  paid  calls  to  the  company  to  the  extent 
of  £1,000. 

The  plaintiff  claims : — 

1.  Eepayment  of  £1,000  and  interest. 

2.  Indemnify. 

(Signed) 
Denvered 


Against  a  Director  of  a  Company ^  for  Compefisation  for  Loss  or 
Damage  from  untrue  Statements  in  a  Prospectus,  under  the 
Directors'  Liability  Act,  1890  {h). 

1.  On  the of ,  18—,  a  prospectus  was  issued  inviting 

persons  to  subscrihe  for  shares  in  a  company  called ,  being 

a  company  within  the  meaning  of  the  Directors'  Liability  Act, 
1890. 

2.  The  plaintiS  subscribed  for shares  in  the  said  com- 
pany on  the  faith  of  the  said  prospectus. 

3.  [The  same  as  paragraph  4  of  the  preceding  FormJ] 

4.  At  the  time  of  the  issue  of  the  scdd  prospectus,  the  defendant 
was  a  director  of  the  said  company. 

5.  The  plaintiff  has  by  reason  of  the  said  untrue  statements 
sustained  loss  and  damage,  of  which  the  following  are  par- 
ticulars:— 


For  Fraudulently  Representing  that  a  Third  Person  might  be  trusted 

unth  Goods  on  Credit  (c). 

The  plaintiff  has  suffered  damage  from  the  defendant  inducing 
the  pkmtiff  to  sell  and  deliyer  to  G-.  H.  certain  goods  [namely, 


(h)  See  preceding  note. 


[cj  By  the  9  Geo.  4,  c.  14  (Lord  Tenterden's  Act),  s.  6,  "  No  action 
shall  be  brought  whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or  relating  to 
character,  conduct,  credit,  ability,  trade  or  dealings  of  any  other  person, 
to  ike  intent  or  purpose  that  sucn  other  person  may  obtain  credit,  money, 
or  goods  upon  {^c),  unless  such  representation  or  assurance  be  made  in 
writiag,  signed  by  the  party  to  be  cnarged  therewith.** 

A  representation  partly  written  and  partly  yerbal  is  sufficient,  if  the 
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5  tons  of  hay]  on  credit,  by  fraudulently  representing  to  the 
plaintiff  that  the  said  G-.  H.  then  held  a  responsible  situation, 
and  was  then  in  good  ciroumstanoes,  and  might  safely  be  trusted 
with  goods  on  oredit,  whereas  in  fact  the  said  G-.  H.  did  not  then 
hold  a  responsible  situation,  and  was  not  then  in  good  oiroum- 
stances,  and  could  not  then  be  safely  trusted  with  goods  on 
oredit,  as  the  defendant  then  well  knew. 

Particulars : — 

Instate  same,  e.g.,  The  plaintiff  in  consequence  lost  £ ,  the 

price  of  the  said  goods.  The  said  representation  was  contained 
in  a  letter  dated,  &c.,  or,  as  the  case  may  be.'] 


Highways  (a). 


written  part  forms  a  material  part  of  the  representation.  {TaUon  y. 
Wade,  18  0.  B.  371;  25  L.  J.  0.  P.  240;  and  see  Clarke  y.  Dickstm, 
6  C.  B.  N.  8.  453 ;  28  L.  J.  C.  P.  225.)  The  representation  must  be  signed 
by  the  party ;  a  signature  by  his  agent  will  not  suffice.  {Swift  y.  Jeivsbury, 
L.  E.  9  Q.  B.  301 ;  43  L.  J.  Q.  B.  56 ;  Hosegood  v.  Bull,  36  L.  T.  617.)  One 
partner  of  a  firm  signing  such  a  representation  in  the  name  of  the  firm, 
with  the  authority  of  the  firm,  will  thereby  make  himself  only,  and  not 
his  partners,  Uaole  on  such  representation.  {Mason  y.  WiUiame,  28 
L.  T.  232.)    See  further,  **  Fraud,"  post,  p.  900. 

(a)  The  highways  in  England  are  mamly  regulated  by  the  Highway 
Act,  1835  (5  &  6  Will.  IV.  c.  50),  the  Highway  Act,  1862  (25  &  26  Vict, 
c.  61),  the  Highway  Act,  1864  (27  tSb  28  Vict.  c.  101),  which  Acts,  together 
with  certain  other  Acts  relating  to  highways,  may  be  cited  ooUectiyely  as 
"  The  Highway  Acts,  1835  to  1885"  (see  tiie  Short  Titles  Act,  1896,  59  & 
60  Vict.  c.  14),  and  by  the  proyisions  relating  to  highways  contained  in  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  144—149,  the  Metropolis 
Management  Acts,  the  Local  Goyemment  Act,  1888  (51  &  52  Vict.  c.  41), 
88.  11,  41  (4),  85,  and  the  Local  Gk>yemment  Act,  1894  (56  &  57  Vict, 
c.  73),  s.  25.  The  last-named  Act  establishes  district  coimcils,  urban 
and  rural,  and  (subject  to  a  power  of  postponement  giyen  to  County 
Councils)  transfers  to  the  rural  district  councils  the  powers,  duties  and 
liabilities  of  the  former  authorities  and  boards  in  regard  to  highways, 
other  than  such  mean  roads  in  the  county  as  the  County  Council  retain. 


(See  the  Local  Goyemment  Act,  1894,  ss.  21,  25,  84  (4);  Local  Goyem- 
ment Act,  1888,  s.  11 ;  Public  Health  Act,  1895,  s.  144.) 

By  s.  11  of  the  Local  Goyemment  Act,  1888,  all  roads  in  a  county 
which  are  main  roads  within  the  meaning  of  the  Highways,  &c.  Act,  1878, 
are  (except  where  the  urban  authority  of  the  distrid;  claims  to  repair  and 
maintain  them)  to  be  repaired  and  maintained  by  the  County  Council,  and 
are,  together  with  the  materials  thereof  and  drains  belongmg  thereto,  to 
yest  in  the  County  Council. 

Subject  to  the  above  provisions  as  to  main  roads,  by  s.  149  of  the  Public 
Health  Act.  1875,  all  **  streets"  in  any  urban  district  which  are  highway  h 
repairable  by  the  inhabitants  at  largo,  and  the  pavements,  stones,  and 
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other  materials  thereof,  and  all  buildings,  implements,  and  other  things 
provided  for  the  purposes  thereof,  vest  in  and  are  under  the  control  of  the 
urban  authority;  and  by  s.  4  of  that  Act  ** street"  includes  **  any  highway 
(not  being  a  tiumpike  road),  and  any  public  bridge  (not  being  a  county 
bridge),  and  any  road,  lane,  footway,  square,  court,  alley,  or  passage, 
whemer  a  thoroughfare  or  not." 

Under  the  aboye  sections  of  the  Public  Health  Act,  1875,  the  urban  autho- 
rity (now  urban  district  council)  has  in  such  **  streets,"  and  in  the  materials 
composing  them,  and  in  the  roadside  strips  or  wastes  forming  part  of  any 
such  **  streets,"  such  property  only  as  is  necessary  for  the  control,  pro- 
tection and  maintenance  of  them  as  a  highway  for  public  use,  and  not  the 
ownership  of  the  soil  beneath.  ( Wandsworth  y.  United  Telephone  Co,^  13 
a  B.  D.  904 ;  63  L.  J.  Q.  B.  449 ;  Mayor  of  Tunbridge  WdU  t.  Baird, 
(1896)  A.  0.  434 ;  66  L.  J.  Q.  B.  451 ;  Bradford  v.  Mayor  of  Eastbourne, 
(1896)  2  a  B.  205 ;  65  L.  J.  a  B.  671.) 

As  to  what  is  a  ''street,"  see  further,  Robinson  y.  Local  Board  of  Ba/rUm, 
«  App.  Oas.  798;  53  L.  J.  Ch.  226;  Fenwick  y.  Croyd/m  Union,  (1891)  2 
Q.  B.  216;  60  L.  J.  Q.  B.  161.  Boadside  wastes  do  not,  under  s.  11  of 
the  Local  Goyemment  Act,  1888,  become  the  property  of  the  County  Coun- 
cil.   {Curtis  y.  Kesteven  County  Council,  45  Ch.  D.  504 ;  60  L.  J.  Ch.  103.) 

As  to  actions  by  the  owner  of  the  soil  of  a  highway  for  trespassing 
thereon,  by  using  it  for  other  purposes  than  that  of  passing  and  repassing, 
see  **  TrwrpoM,"  post,  p.  526. 

By  8.  15  of  the  Public  Health  Act,  1875,  eyery  local  authority  is  bound 
to  keep  in  repair  all  sewers  belonging  to  it  (as  to  which  see  s.  ]  3),  and  is 
consequently  liable  to  persons  lawfully  using  a  highway  in  which  such 
sewers  are  placed  for  injuries  caused  to  such  persons  by  uie  sewers  b^g 
negligentl}'  allowed  to  remain  in  a  defectiye  and  dangerous  state.  ( White 
y.  Hindiey  Local  Board,  L.  E.  10  a  B.  219;  44  L.  J.  a  B.  114;  Blackmore 
y.  The  Vestry  of  Mile  End,  9  a  B.  D.  451 ;  61  L.  J.  a  B.  496.) 

A  soryeyor  of  highways  is  not,  nor  are  corporate  bodies  executing  that 
office,  liable,  as  such,  for  damages  caused  to  mdiyiduals  by  non-repair  of 
a  highway  within  the  district  for  which  they  hold  office.  ( Young  y.  Davis, 
7  H.  &  W.  760;  31  L.  J.  Ex.  250;  White  y.  Hindiey  Local  Board,  supra; 
Thompson  y.  Mayor  of  Brighton,  (1894)  1  Q.  B.  332 ;  63  L.  J.  Q.  B.  181 ; 
Municipal  Council  of  Sydney  y.  Bourke,  (l895)  A.  0. 433;  64  L.  J.  P.  C.  140.) 
But  a  person  is  not,  by  reason  of  his  holding  the  office  of  suryeyor,  ex- 
empted from  liability  for  the  consequences  of  nis  own  personal  ne^gence. 
{Pendleburu  \,  Oreenhalgh,  1  Q,  B.  D.  36;  45  L.  J.  Q.  B.  3.)  Nor  are 
corporate  bodies  executing  that  office  free  from  liability  for  injuries 
caused  by  their  negligence,  or  that  of  their  seryants  actiug  within  the 
scope  of  their  employment,  whether  in  discharging  obligations  imposed  on 
them  by  statute  or  otherwise.  {Borough  ofBathurst  y.  Ma^cpherson,  4  App. 
Cas.  256;  Cowley  y.  Newmarket  Local  Board,  (1892J  A.  0.  345.)  Thus 
where  the  seryants  of  a  corporate  body,  executmg  tne  office  of  suryeyor 
of  highwuys,  negligently  left  a  heap  of  stones  by  the  side  of  one  of  the 
highwajrs  within  their  district,  without  a  light  or  guard  at  night,  whereby 
the  plaintifE  droye  against  it  and  was  injured,  it  was  heM  that  such 
corporate  body  was  li&le  to  the  plaintiff  in  damages.  {Foreman  y.  Mayor 
of  Canterbury,  L.  B.  6  O.  B.  214 ;  40  L.  J.  Q.  B.  138.) 

Under  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  28,  29.  tram- 
way companies  are  bound  to  repair  that  portion  of  the  highway  which  is 
occupied  oy  their  lines,  but  are  not  liable  for  accidents  arising  from  non- 
repair thereof,  if  the  road  authority  has  bound  itself  by  contract  with 
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Husband  and  Wife  (a). 

Statement  of  Claim  hy  a  Married  Woman  suing  alone  in  respect 
of  a  Wrong  committed  during  the  Coverture  {a), 

\^The  statement  of  claim  may  be  in  the  ordinary  form^  as  though 
the  plaintiff  were  a  feme  sole,  but^  where  it  is  material  to  allege  the 

them  to  repair  that  part.  {Alldred  y.  West  Met,  Tramways  Co.^  (1891) 
2  Q.  B.  398 ;  60  L.  J.  Q.  B.  631.)  As  to  the  liability  of  tramway  oom- 
panies  haying  merely  running  powers  oyer  lines  belonging  to  other 
companies  for  accidents  arising  from  running  their  cars  on  such  lines 
while  in  a  defectiye  condition,  see  Sadler  y.  South  Staffordshire  Tramways 
Co.,  23  Q.  B.  D.  17 ;  68  L.  J.  Q.  B.  421. 

The  owner  of  a  locomotiye  engine  is  responsible  for  damage  done  by 
the  escape  of  sparks  from  such  locomotiye  wnile  passing  idong  the  high- 
way. [PoweU  y .  Fall,  5  a  B.  D.  597  ;  49  L.  J.  Q.  B.  428. )  Li^t  locomo- 
tiyes  on  hifi^hways  are  regulated  by  the  Locomotiyes  on  Highways  Act,  1896 
(59  &  60  Vict.  c.  36),  and  though  s.  12  of  28  tSb  29  Yict.  c.  83,  relied  on  in 
Powell  y.  Fall,  supra,  does  not  apply,  s.  13  of  24  &  25  Yict.  c.  70,  does. 

As  to  obstructions  to  highways,  see  ^*  Nuisance ,'*  post,  p.  480,  and 
*' Ways,"  post, -p.  5^1. 

{a)  A  married  woman  may  now  sue  and  be  sued  in  actions  for  wrongs 
as  ii  she  were  a  feme  sole  (see  ** Husband  aiid  IFi/if,"  ante,  p.  219),  and 
when  she  sues  or  is  sued  alone  in  such  an  action,  it  is  unnecessary  to 
describe  her  as  a  married  woman  in  the  writ  or  statement  of  claim. 

Although  the  husband  need  not  be  joined  with  the  wife  in  an  action 
for  a  wrong  to  her  person  or  property,  he  may  properly  be  joined  in  such 
action  as  a  co-plaintiff,  where  he  has  claims  of  his  own  agamst  the  defen- 
dant which  can  be  conyeniently  disposed  of  in  the  same  action,  whether 
arising  out  of  the  same  wrongful  act  or  not.  (See  0.  XVIII.  r.  4,  and 
rr.  1,  8,  9;  *' Husband  and  Wife,''  ante,  p.  220;  Beasley  v.  Botuy,  (1891)  1 
Q.  B.  509;  60  L.  J.  Q.  B.  408;  and  see  Hemstead  y.  Phofnix  Gas  Co.,  3 
H.  &  G.  745 ;  34  L.  J.  Ex.  108 ;  and  the  second  form  in  the  text.) 

In  an  action  by  a  married  woman  for  a  wrong  to  her  separate  property, 
it  is  suflBicient  to  aescribe  such  separate  property  simply  as  *'her  property^" 
without  expressly  stating  it  to  be  separate  property  (see  the  M.  W.  r.  Act, 
1882,  s.  12,  cited  *' Husband  and  Wife,"  ante,  p.  220);  but,  where  the  fact 
of  the  marriage  appears  on  the  statement  of  claim,  it  is  better  that  the 
property  should  be  stated  to  be  her  separate  property. 

Although  a  married  woman  may  be  sued  alone  under  s.  1  (2),  cited  ante, 
p.  219,  for  any  toils  committed  by  her  during  the  coverture,  the  M.  W.  P. 
Acts  do  not  exempt  the  husband  from  his  general  common  law  liability  to 
be  sued  for  such  torts,  and,  therefore,  in  such  case,  the  plaintiff,  instead 
of  suing  the  wife  alone,  may,  in  ^neral,  if  he  thinks  tit,  oring  the  action 
against  both  husband  and  wife  jointly.  {Seroka  v.  Kattenburg^  17  Q.  B.  D. 
177  ;  55  L.  J.  Q.  B.  375 ;  see  note  {b),  infra.)  But  the  husband,  where 
he  has  not  authorized  or  participated  in  such  torts,  can  only  be  sued  for 
them  jointly  with  the  wife  and  duiing  the  continuance  of  the  coverture, 
and,  therefore,  if  the  coverture  is  determined  by  the  wife's  death  or  bv 
a  divorce,  before  judgment  is  obtained  against  him  in  an  action  for  suck 
torts,  ho  is  no  longer  liable  for  them.  {Wright  v.  Leonard,  11  C.  B. 
N.  S.  258 ;  30  L.  J.  C.  P.  365 ;   Capel  v.  Powell,  17  C.  B.  N.  S.  743.) 

The  mere  fact  that  the  husband  and  wife  are  living  apart  from  each 
other  makes  no  difference  to  the  husband's  liability  {Head  y.  Briscoe^  5  C. 
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marriage  or  the  date  thereof ^  that  may  he  done  either  by  a  separate 
allegation  as  follows : — The  plaintiff  is,  and  was  at  the  time  [or, 
times]  hereinafter  mentioned,  the  wife  of  A.  B.,  [to  whom  she 
was  married  in  the  year  18—],  or^  by  commencing  the  statement 
of  claim  thus : — ^The  plaintiff,  who  is,  and  was  at  the  time  [or, 
times]  hereinafter  mentioned,  the  wife  of  A.  B.  [to  whom  she. 
was  married  in  the  year  18 — ]. 


Statement  of  Claim  in  an  Action  by  Hmhand  and  Wife  for 
Damages  for  Negligence  causing  Personal  Injury  to  the  Wife 
after  Marriage,  the  Husband  claiming  in  respect  of  the 
Damage  to  Himself  {a). 

Between  A.  B.  and  G.  B.,  his  wife,  .        .  Plaintiffs, 

and 
D.  E., Defendant. 

Statement  of  Claim. 

1.  The  plaintiff  C.  B.  is  and  was  on  the of ,  18 — 

[or,  at  the  time  of  the  grievanoes  hereinafter  mentioned],  the 
wife  of  the  plaintiff  A.  B. 

&  P.  484 ;  Capel  y.  Powell^  supra) ;  but  it  appears  that  the  husband  is  not 
liable  for  any  wrongs  committed  by  the  wiie  during  a  judicial  separation, 
or  while  aprotection  order,  or  order  under  the  Summary  Jurisdiction' 
(Married  Women)  Act,  1895,  is  in  force  against  him  (see  ^^  Husband  and 
Wife,''  ante,  p.  229). 

If  the  wife  survives  the  husband,  or  is  divorced  from  him,  she  alone  is 
liable  for  the  torts  committed  by  her  during  the  coverture.  {Capel  v. 
Powell,  supra,) 

It  would  seem  that  the  husband^s  liability  for  torts  committed  during 
the  coverture  by  the  wife,  "which  he  has  not  authorized  or  participate 
in,  is  confined  to  acts  of  the  wife  which  are  pure  torts  unconnected  with 
any  contract  made  by  her.  (See  Liverpool  Loan  Assodation  v.  Fair- 
hurst,  9  Ex.  422;  23  L.  J.  Ex.  163;  Wright  y.  Leonard,  11  C.  B.  N.  S. 
258  ;  30  L.  J.  C.  P.  36o.) 

A  wife  may  now  sue  her  husband  for  a  wrong  committed  by  him 
against  her  separate  property,  but,  with  that  exception,  no  husband  oi: 
wife  is  entitled  to  sue  the  other  for  a  tort  (see  the  M.  W.  P.  Act,  1882, 
8.  12,  cited  •'  Husband  and  Wife"  ante,  p.  220 ;  BuiJer  y.  Buthr,  14  Q.  B. 
D.  831  ;  16  Q.  B.  D.  374 ;  55  L.  J.  Q.  B.  55 ;  Ji,  v.  Lord  Mayor  of  Lorid^m, 
16  Q.  B.  D.  772 ;  55  L.  J.  M.  C.  118) ;  and  a  wife  cannot,  even  after  being 
divorced,  sue  her  husband  in  respect  of  a  tort  to  the  person  committed 
during  the  coverture  {Phillips  y.  Bamei,  1  Q.  B.  D.  436 ;  45  L.  J.  Q,  B. 
277). 

An  injunction  may  be  obtained  by  the  wife  to  restrain  a  husband  from 
entering  a  house  which  is  her  separate  property  or  in  her  sole  occupation, 
where  such  entry  is  for  some  other  purpose  than  that  of  obtaining  her 
society.  {Symonds  v.  Halleit,  24  Ch.  D.  346;  53  L.  J.  Ch.  60;  see  Weldon 
v.  De'Bathe,  14  a  B.  D.  339 ;  54  L.  J.  a  B.  113.) 

(a)  See  preceding  note. 
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2.  The  defendant  or  his  servant  on  the of ,  18 — , 

so  negligently  drove  a  horse  and  cart  in street, ,  that 

the  said  horse  and  cart  struck  and  knocked  down  the  plaintiff 
C.  B.,  as  she  was  crossing  the  roadway  and  caused  her  the 
following  personal  injuries.  [^Here  state  the  personal  injuries^ 
and  the  damage  to  the  plaintiff  C,  BJ] 

3.  By  reason  of  the  premises,  the  plaintiff  A.  B.  lost  the 

plaintiff  C.  B.'s  society  and  services  for  weeks,  and  was  put 

to  expense  in  nursing  her  and  for  medical  attendance,  and  was 
compelled  to  employ  for weeks  an  additional  servant. 

Particulars  of  expenses : — 

The  plaintiffs  daim  [or,  The  plaintiff  C.  B.  claims]  £ 

damages    in    respect  of  the  stdd  personal  injuries,  and  the 

plaintiff  A.  B.  further  claims  £ damages  in  respect  of  the 

matters  mentioned  in  the  above  3rd  paragraph. 


Against  a  Married  Woman  for  a  Wrong  committed  by  hef* 

during  the  Coverture. 

[  J%e  statement  of  claim  may  be  in  the  ordinary  form^  as  though 
t/ie  defendant  icere  a  feme  sole,  but  if  it  is  material  to  allege  the 
coverture,  that  may  be  dofie  as  mentioned  in  the  first  form,  and  an 
averment  of  hei^  possession  of  separate  property  may  be  added,  as  in 
the  next  following  form."] 


Against  Husband  and  Wife  for  Damages  for  a  Wrong  committed 

by  the  Wife  during  the  Coverture  (6). 

On  the of  ,  18 — ,  the  defendant  0.  B.,  who  then 

was  and  still  is  the  wife  of  the  defendant  A.  B.,  wrongfully 
seized  and  took  and  carried  away  a  diamond  ring  belonging  to 
thejplaintiff,  and  still  wrongfully  retains  possession  thereof. 

Tne  plaintiff  claims : — 

£ damages  against  both  defendants. 


{b)  As  to  the  liability  of  a  husband  to  be  sued  jointly  with  his  wife  for 
a  tort  committed  by  ner  during  the  coverture,  and  as  to  his  liability  at 
common  law  to  be  sued  jointly  with  his  wife  for  torts  committed  by  them 
jointly,  see  note  (a),  ante,  p.  442. 

The  husband  may  be  sued  alone  in  respect  of  torts  committed  by 
husband  and  wife  jointly,  or  in  respect  of  any  torts  committed  by  the 
wife  by  his  direct  instigation  or  authority.  (See  Vine  v.  Sander$,  4  Bing. 
N.  0.  96.) 
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Against  Husband  and  Wi/Sy  married  after  1882, /ar  a  Wrong 
committed  by  the  Wife  before  the  Matriage  (c). 

1.  The  defendant  C.  B.  is  the  wife  of  the  defendant  A.  B., 
to  whom  she  was  married  after  the  committing  of  the  wrongs 
[or,  grievances]  hereinafter  mentioned,  and  after  the  commence- 
ment of  the  Married  Women's  Property  Act,  1882  [or  state  the 
year  of  the  marriage ^  showing  it  to  have  been  subsequent  to  18821. 

2.  On  the  of  ,  18 — ,  the  defendant  C.  B.,  before 

her  said  marriage,  wrongfully  converted  to  her  own  use  and 
deprived  the  plamtiff  of  the  use  and  possession  of  the  plaintiff's 
g^oods,  that  is  to  say  [state  what  they  were\  by  &c.  [state  how"]  : 

3.  The  defendant  A.  B.,  upon  or  subsequently  to  the  said 
marriage,  acquired  from  or  through  his  said  wife,  and  became 
entitled  from  or  through  his  said  wife  to  property  belonging  to 
her,  which  was  and  is  more  than  sufficient  m  value  to  satisfy  the 
plaintiff's  claim  for  the  price  of  the  said  goods. 

The  plaintiff  claims  judgment  against  the  defendants  for  his 
damages  and  costs  under  the  15th  section  of  the  Married  Women's 
Property  Act,  1882. 


By  a  Husband  for  enticing  away  and  m'ongfully  harbouring 

his  Wife  {d). 

1.  The  plaintiff  has  suffered  damage  by  the  defendant 
wrongfully  enticing  and  procuring  the  plaintiff's  wife  C.  B., 
whom  the  defendimt  then  well  loiew  to  be  the  wife  of  the 
plaintiff,  unlawfully  and  against  the  will  of  the  plaintiff  to 
depart  and  remain  absent  from  [the  house  and  society  of]  the 
plaintiff,  [and  by  the  defendant  wrongfully,  and  with  know- 
ledge of  the  premises,  and  against  the  will  of  the  plaintiff, 
receiving  and  harbouring  and  detaining  the  said  C.  B.  at , 


(c)  As  to  actions  in  respect  of  wrongs  committed  by  the  wife  before 
marriage,  and  the  respective  liabilities  of  the  husband  and  the  wife  in 
respect  thereof,  see  "  Hitshand  and  Wife^"*  ante^  p.  222. 

ui)  Claims  for  wrongfully  enticing  away  or  wrongfully  harbouring  a 
wue  against  the  will  of  the  husband,  such  as  are  stated  in  the  above 
preoedent,  ore  qmte  distinct  from  the  old  action  for  criminal  conversation, 
whic^  was  abolished  by  20  &  21  Vict.  c.  Ho,  s.  69,  No  action  will  lie  for 
wrongfully  harbouring  the  wife,  if  she  was  justified  in  leaving  the 
husband  by  reason  of  his  misconduct,  and  if  the  defendant  has  harboured 
her  from  motives  of  humanity.  {Philp  v.  Squire,  1  Peake,  114;  Berthon 
▼.  CaHwrtghty  2  Esp.  480.) 

As  to  these  actions,  see  further  Winsmore  v.  Qreenhank,  Willes,  577 ; 
Addison  on  Torts,  7th  ed.,  p.  593. 
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from to ,  18 — ^  and  refusmg  to  deKver  her  to  the 

plaintiff  although  requested  by  the  plaintiff  so  to  do]. 

2.  The  plaintiff  has  thereby  lost  the  society  and  services  of 
his  said  wife. 


Infant  («). 


Injunction  (6). 


(a)  See  '*  Infant,''  ante,  d.  234,  and  **  Infancy,''  post^ja,  732. 

As  to  claims  by  or  on  benalf  of  infants,  under  Lord  Campbell's  Act,  or 
the  27  &  28  Vict.  c.  95,  amending  that  Act,  see  **  Executors"  ante,  pp.  426, 
427. 

(6)  The  Judicature  Acts  have  ^yen  to  every  division  of  the  High  Court 
of  Justice  the  powers  as  to  injunctions,  &c.,  formerly  possessed  by  the 
Court  of  Chancery,  and  also  those  formerly  possessed  by  the  superior  Courts 
of  common  law  under  the  C.  L.  P.  Act,  1854,  ss.  79,  81,  82  (now  repealed 
by  the  46  &  47  Vict.  c.  49),  and  have  somewhat  enlarged  the  previously 
existing  facilities  for  enforcing  or  protecting  legal  or  equitable  rights  by 
injunction.  (See  Jud.  Act,  1873,  ss.  16,  24,  and  s.  25  (8),  below  cited; 
Quartz  Hill  Gold  Co,  v.  Beall,  20  Ch.  D.  501 ;  51  L.  J.  Ch.  874 ;  Nwih 
London  By.  Co,  v.  Ot,  N.  By,  Co,,  II  Q.  B.  D.  30  ;  52  L.  J.  a  B. 
380;  and  see  Monson  v.  Tuasaud,  cited  **  Defamation,"  ante,  p.  404.) 
But  they  have  not  altered  the  principles  on  which  injunctions  are 
granted  or  refused  (Gaskin  v.  Balls,  13  Ch.  D.  324 ;  Beddoto  v.  Beddow, 
9  Ch.  D.  89 ;  47  L.  J.  Ch.  588 ;  Day  v.  Broumrigg,  10  Ch.  D.  294,  307 ;  48 
L.  J.  Ch.  173;  Aslatt  v.  Corporation  of  Southampton,  16  Ch.  D.  143,  148; 
50  L.  J.  Ch.  31 ) ;  and  they  have  not  given  power  to  the  High  Court  to  grant 
injunctions  in  cases  where  no  le^  remedy  could  have  been  awarded  by 
any  Court  previously  to  the  Judicature  Acts  (see  North  London  By,  Co. 
v.  Gt,  N,  By,  Co,,  11  Q.  B.  D.  30;  KittsY,  Moore,  (1895)  1  Q.  B.  253; 
64  L.  J.  Ch.  152). 

By  the  Judicature  Act,  1873,  s.  25  (8\  **  A  mandamus  or  an  injunction 
may  be  granted,  or  a  receiver  appointed,  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  con- 
venient that  such  order  should  be  made ;  and  any  such  oi^er  may  be 
made  either  unconditionally  or  upon  such  terms  and  conditions  as  the 
Court  shall  think  just ;  and  if  an  mjimction  is  asked  either  before,  or  at, 
or  after  the  hearing  of  any  cause  or  matter  to  prevent  any  threatened  or 
apprehended  waste  or  trespass,  such  injunction  may  be  granted,  if  the 
Court  shall  think  fit,  whether  the  person  against  whom  such  injunction 
is  sought  is  or  is  not  in  possession  under  any  claim  of  title  or  otnerwise,. 
or  (if  out  of  possession)  does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title ;  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or  equitable.'* 

It  is  provided  by  O.  L.  r.  12,  that  *'  In  any  cause  or  matter  in  which  an 
injunction  has  been  or  might  have  been  claimed,  the  plaintiff  may,  before 
or  after  judgment,  apply  for  an  injunction  to  restrain  the  defendant  or 
respondent  from  the  repetition  or  continuance  of  the  wrongful  act  or 
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breach  of  contract  oomplaiiied  of,  or  from  the  commission  of  any  injury 
or  breach  of  contract  of  a  like  kind  relating  to  the  same  property  or  right, 
or  arising  out  of  the  same  contract ;  and  the  Court  or  a  ]udge  may  grant 
the  injunction,  either  upon  or  without  terms,  as  may  be  just." 

The  Court  has  jurisdiction  by  injunction  to  protect  property  from 
wrong  threatened,  and  this  jurisdiction  is  especially  exercised  in  cases  in 
which  damages  given  for  the  injury  done  by  such  wrong,  if  the  threat  was 
carried  into  effect,  would  afford  no  adequate  remedy.  {Emperor  of  A  tutn'a 
V.  Day,  3  D.  F.  &  J.  217,  240 ;  30  L.  J.  Ch.  706 :  Hext  v.  Gill,  L.  E.  7 
Ch.  699 ;  41  L.  J.  Ch.  761 ;  Siddona  v.  Short,  2  C.  P.  D.  572 ;  46  L.  J. 

C.  P.  795 ;  Fletcher  v.  Beaky,  28  Ch.  D.  688 ;  54  L.  J.  Ch.  424.)  But 
if  the  action  is  brought  before  the  wrongful  act  threatened  has  been 
done,  the  onus  lies  upon  the  plaintiff  of  showing  the  threat  or  inten- 
tion of  the  defendant  to  do  the  act.  {lb. :  Proctor  v.  Bayley,  42  Ch.  D. 
390;  59  L.J.  Ch.  12.) 

The  Court  has  also  jurisdiction  by  injunction  to  restrain  persons  from 
continuing  wrongfully  to  induce  omers  to  break  contracts  entered  into 
by  them  with  tiie  plaintiff.  (TempertonY.  Russell,  (1893)  1  Q.  B.  715; 
62  L.  J.  Q.  B.  412  ;  Flood  v.  Jacksmi,  (1895)  2  Q.  B.  21 ;  64  L.  J.  Q.  B. 
665;  Eaxhange  Telegraph  Co.  v.  Gregory,  (1896)  1  Q,  B.  147;  65  L.  J. 
a  B.  262 ;  Lyons  v.  WiUcins,  (1896)  1  Ch.  811 ;  65  L.  J.  Ch.  601.)  See 
further,  Mogul  Steamship  Co,  v.  McGregor,  (1892)  A.  C.  25;  61  L.  J.  Q.  B» 
295. 

Although  a  division  of  the  High  Court  of  Justice  cannot  restrain  by 
injunction  proceedings  which  are  pending  in  another  division  of  the 
Court  (see  tiie  Judicature  Act,  1873,  s.  24  (5)),  it  may  by  injunction 
restrain  a  person  from  commencing  proceedings  in  another  division. 
{BesantY.  Wood,  12  Ch.  D.  at  p.  630;  Brooking  y,  Maud^lay,  38  Ch.  D. 
636;  57L.  J.  Ch.  1001.) 

The  21  &  22  Vict.  c.  27  (Lord  Cairns*  Act),  which  enabled  the  former 
Court  of  Chancerv  to  award  damages  in  Ueu  of  or  in  addition  to  an 
injunction  claimed,  has  been  repealed  by  the  46  &  47  Vict.  c.  49,  but  this 
repeal  is  subject  to  the  saving  contained  in  s.  5  of  that  Act,  and  the 
jurisdiction  conferred  by  the  repealed  Act  has  been  preserved  and 
extended  by  the  Judicature  Acts  and  may  be  exercised  by  any  division  of 
the  High  Court  of  Justice.  (See  Judicature  Act,  1873,  ss.  16,  24,  76; 
Fritz  V.  Hohson,  14  Ch.  D.  542 ;  49  L.  J.  Ch.  321 ;  Sayers  v.  Collyer,  28 
Ch.  D.  103 ;  54  L.  J.  Ch.  1 ;  Greenwood  v.  Hornsey,  33  Ch.  D.  471 ;  55 
L.  J.  Ch.  917  ;  Chapman  v.  Auckland  Union,  23  Q.  B.  D.  294 ;  58  L.  J. 
Q.  B.  504.) 

The  damages  which  may  be  given  in  Heu  of  an  injunction  are  not 
limited  to  such  as  may  have  accrued  at  the  date  of  l^e  writ.  {Fritz  v. 
Jlobson,  14  Ch.  D.  542 ;  49  L.  J.  Ch.  321 ;  Chapman  v.  Auckland  Union, 
supra.)  But  it  is  doubtful  whether  the  jurisdiction  extends  to  awarding 
damages  in  lieu  of  an  injunction  in  respect  of  an  injuiy  not  yet  com- 
mitted, but  only  threatened  and  intended.  {Martin  v.  Price,  (1894)  1  Ch. 
276.  284 ;  63  L.  J.  Ch.  209.) 

Where  the  plaintiff  has  made  out  a  substantial  case  entitling  him  as  of 
right  to  an  mjimction,  the  Court  will  not  substitute  a^dnst  his  will 
an  award  of  damages  in  lieu  of  an  injunction.     {Krehl  v.  Burrell,  11  Ch. 

D.  146 ;  48  L.  J.  Ch.  252  ;  Greenwood  v.  Hornsey,  supra  ;  Martin  v.  Price, 
supra;  Shel/er  v.  City  Electric  Co.,  (1895)  1  Ch.  287;  64  L.  J.  Ch.  216.) 
But  where  the  circumstances  are  such  as  to  render  damages  an  adequate 
remedy,  as,  for  instance,  cases  of  trivial  and  occasional  nuisances,  cases 
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Claim  of  Injunction  in  an  Action  for  Obstruction  of  Lights  :  see 
R.  S.  C.  1883,  App.  C.  Sect,  VI.  No.  10;  '' Lights,'' post, 
p.  456. 

The  like,  in  an  Action  for  Nuisance  by  Smells :  see  R.  S.  C.  1883, 
App.  C.  Sect.  VI.  No.  11 ;  " Nuisance,' post,  p.  484. 


The  like,  in  an  Action  foi"  Nuisance  by  Pollution  of  Water :  see 
R.  S.  C.  1883,  App.  C.  Sect.  VI.  No.  12 ;  "  Water,"  post, 
p.  540. 

The  like,  in  an  Action  for  Infringement  of  a  Patent :  see  R.  S.  C. 
1883,  App.  C.  Sect.  VI  No.  6 ;  "  Patents,"  post,  p.  488. 
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ITie  like,  in  an  Action  for  Infringement  of  a  Trade-Mark :  see 
R.  S.  C.  1883,  App.  C.  Sect.  VI.  No.  8 ;  "  Trade-Marks, 
post,  p.  520. 


For  Forms  of  Injunction  in  other  Cases,  see  "  Copyright,"  ante, 
p.  396 ; ' "  Support,"  post,  p.  514 ;  "  Trespass,"  post,  p.  527 ; 
"  Ways,"  post,  1^.  541. 


where  the  conduct  of  the  plaintiff  is  vexatious  and  oppressive,  the  power 
of  awarding  damages  in  lieu  of  an  injunction  is  frequently  exercised. 
{Shelf er  v.  City  Electric  Co.,  supra;  and  see  Sayers  v.  Cvllyer,  supra; 
Eapier  v.  LmcUm  Tramways  Co.,  (1893)  2  Ch.  588;  63  L.  J.  Ch.  36.) 

The  plaintiff  in  an  action  cannot  obtain  an  injunction  against  a  person 
who  has  been  added  as  a  third  party  under  0.  XVI.  rr.  48-52  (cited  post^ 
p.  592),  but  who  has  not  been  made  a  defendant  to  the  action,  and  has 
not  been  put  under  terms  to  abide  the  judgment  of  the  Court.  [Edison 
V.  Holland,  41  Ch.  D.  28  ;  58  L.  J.  Ch.  525.) 

Where  an  injunction  is  claimed,  the  material  facts  which  are  relied 
upon  as  entitling  to  such  injunction  should  be  stated  (0.  XIX.  rr.  2,  4  ; 
see  '*  Relief  other  than  Damages^''  ante,  p.  64),  and  the  statement  of  claim 
should  distinctly  show  against  what  descnption  of  acts  the  injunction 
sought  is  required  {lb,). 

A  defendant  may  claim  an  injunction  in  his  counterclaim.  (See  the 
Judicature  Act,  1873,  s.  24  (3),  cited  "  Counterclaims,*^  post,  p.  571 ;  Duke 
ofNwfolk  V.  Arhuthnot,  4  0.  F.  D.  291 ;  48  L.  J.  C.  P.  737.) 
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Innkeeper  (a). 


(a)  By  the  custom  of  the  realm  an  innkeeper  who  professes  to  entertain 
and  lodge  all  travellers  is  bound  to  receive  a  traveller  at  any  hour  of  the 
day  or  night,  provided  the  traveller  offers  himself  in  proper  condition  to 
be  received  into  the  inn,  and  is  ready  to  pay  for  his  accommodation,  and 
there  is  room  to  accommodate  him  (FeU  v.  Knight,  8  M.  &  W.  269 ;  B,  v. 
Ivens,  7  C.  &  P.  213 ;  Hawthorn  v.  Eammond,  1 0.  &  K.  404 ;  B,  v.  Bymer, 
2  Q.  B.  D.  136 ;  Gordon  v.  Silber,  25  Q.  B.  D.  491 ;  69  L.  J.  Q.  B.  607 ; 
Medaivar  v.  Grand  Hotel  Co.,  (1891)  2  Q.  B.  11 ;  60  L.  J.  Q.  B.  209) ;  but 
he  is  not  bound  to  receive  a  guest  who  is  not  a  traveller  (i?.  v.  Ludlin, 
12  Mod.  445 ;  R,  v.  Rymer,  2  Q.  B.  D.  136). 

As  to  what  constitutes  an  innkeeper,  see  Thompson  v.  Lacy,  3  B.  &  Aid. 
283;  iJ.  V.  Bymer,  supra;  Calye^s  Case,  1  Sm.  L.  C,  10th  ed.,  p.  115. 
Where  goods  were  lost  at  a  hotel,  of  which  a  company  were  proprietors, 
and  an  action  was  brought  to  recover  their  value  against  tne  paid 
manager  in  whose  name  the  justices'  licence  had  been  granted,  it  was 
held  that  the  company  were  the  real  '*  innkeepers,"  and,  therefore,  that 
the  action  was  not  maintainable.    {Diocon  v.  Birch,  L.  B.  8  Ex.  135.) 

An  innkeeper  at  common  law  is  not  an  insurer  of  the  goods  of  his 
guests,  but  IS,  imder  ordinary  circumstances,  liable  only  for  negligence 
or  default  in  keeping  the  gooos  by  himself  or  his  servants.  {Calyces  Case, 
supra;  Dawson  v.  Chamney,  6  Q.  B.  164;  Spice  v.  Bacon,  2  Ex.  D.  463; 
46  L.  J.  Ex.  713.)  The  loss  of  tibe  goods  is  presumptive  evidence  of  such 
negligence,  which  it  lies  upon  the  innkeeper  to  rebut.  (See  ^^ Innkeeper, ^^ 
note  (6),  post,  p.  903.) 

The  law  implies  a  promise  on  the  part  of  the  innkeeper  to  take  care  of 
the  goods  of  nis  guest  according  to  his  common  law  duty,  and  a  claim 
against  him  for  lose  of  the  goods  may  be  framed  either  in  toiii  or  upon 
such  promise.  {Morgan  v.  Bavey,  6  H.  &  N.  265  ;  30  L.  J.  Ex.  131  ;  see 
ante,  p.  168.)  Tne  liability  extends  to  goods  of  third  persons  which  are 
brought  to  tne  inn  by  the  guest  as  his  own  {Gordon  v.  Silber,  supra),  or 
under  such  circumstances  as  to  make  it  the  duty  of  the  innkeeper  to 
receive  them  {Bobins  v.  Gray,  (1896)  2  Q.  B.  601 ;  65  L.  J.  Q.  B.  44). 

By  the  Innkeepers  Act,  1863  (26  &  27  Vict.  c.  41),  s.  1,  it  is  enacted 
that  '*no  innkeeper  shall  be  liable  to  make  good  to  any  guest  of  such 
innkeeper  any  loss  of  or  injury  to  goods  or  property  brought  to  his  inn, 
not  bemg  a  horse  or  other  uve  animal,  or  any  gear  appeitaming  thereto, 
or  any  carriage,  to  a  ^ater  amoimt  than  the  sum  of  £30,  except  in  the 
following  cases  (that  is  to  say) : — 

(1.^  Where  such  goods  or  property  shall  have  been  stolen,  lost,  or 
injured,  through  the  wilful  act,  default,  or  neglect  of  such  innkeeper, 
or  any  servant  in  his  employ : 

(2.)  Where  such  goods  or  property  shall  have  been  deposited  expressly 
for  safe  custody  with  such  innkeeper : 

Provided  always,  that  in  the  case  of  such  deposit  it  shall  be  lawful  for 
such  innkeeper,  if  he  think  fit,  to  require,  as  a  condition  of  his  liability, 
that  such  goods  or  property  shidl  be  deposited  in  a  box,  or  other  receptacle, 
fastened  and  sealed  by  the  person  depositing  the  same.'' 

By  s.  2,  "if  any  innkeeper  shall  refuse  to  receive  for  safe  custody,  as 
before  mentioned,  any  goods  or  property  of  his  guest,  or  if  any  such  guest 
shall,  through  any  default  of  such  innkeeper,  be  unable  to  deposit  such 

foods  or  property  as  aforesaid,  such  innkeeper  shall  not  be  entitled  to  the 
enefit  of  this  Act  in  respect  of  such  goods  or  property." 

B.L.  G  G 
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By  a  Quest  against  an  Innkeeper  for  the  Loss  of  Goods. 

1.  The  defendant  is  an  innkeeper,  and  keeps  a  common  inn/ 
called  the ,  at ,  for  the  accommodation  of  travellers, 

2.  On  the of ,  18 — ,  the  plaintiff  as  and  being  a 

traveller,  was  received  into  the  said  inn  by  the  defendant,  with 
his  goods,  and  whilst  the  plaintiff  was  staying  there  as  such 
traveler  as  aforesaid,  the  defendant  did  not  keep  the  said  goods 
safely  and  without  diminution  or  loss,  and  the  said  goods  were 
then  wrongfully  taken  and  carried  away  from  the  said  inn  by 
some  person  to  the  plaintiff  unknown,  and  were  thereby  lost  to 
the  plaintiff. 

3.  The  said  goods  were  so  taken  and  carried  away  owing  to 
the  neglect  and  default  of  the  defendant  and  his  servants. 

Particulars : — [^Give  particulars  of  the  goods  and  their  value.'] 


For  like  Forms^  see  Spice  v.  Bacon^  2  Ex.  D.  463 ;  Strams  v. 

County  Hotel  Co.,  12  Q.  B.  D.  27. 


Judge  {a). 


Bj  8.  3,  *' every  innkeeper  shall  cause  at  least  one  copy  of  the  first 
section  of  this  Act,  printed  in  plain  type,  to  be  exhibited  in  a  conspicuous 
part  of  the  hall  or  entrance  to  his  inn,  and  he  shall  be  entitled  to  the 
oenefit  of  this  Act  in  respect  of  such  goods  or  property  only  as  shall  be 
brought  to  his  inn  while  such  copy  shall  be  so  exhibited." 

The  word  **  wilful"  in  s.  1  applies  only  to  the  word  "  act."  {Squire  v. 
Wheeler,  16  L.  T.  93,  per  Bylos,  J.) 

As  to  what  is  a  sufficient  "copy"  under  s.  3,  see  Spice  v.  Bacons  2  Ex.  D. 
463;  46L.  J.  Ex.  713. 

As  to  the  lien  of  an  innkeeper  upon  the  goods  brought  to  his  inn,  see 
**/ri7iA!6cpcr,"  vost^  p.  904. 

The  duty  of  an  innkeeper  to  take  proper  care  of  his  premises  for  the 
safety  of  his  guests  is  limited  to  those  parts  of  his  premises  to  which 
guests  may  reasonably  suppose  that  they  are  invited  to  go.  ( WaJJcer  v. 
Midland  Ry.  Co.,  55  L.  T.  489.) 

(a)  No  action  will  lie  against  a  judge  for  anything  done  or  said  by  him 
in  the  exercise  of  his  office  in  a  matter  which  is  within  his  jurisdiction, 
although  it  may  be  irregular  or  founded  on  an  erroneous  judgment. 
{Calder  v.  Balket,  3  Moore,  P.  C.  28 ;  Kemp  v.  Neville,  10  C.  B.  N.  S.  523 ; 
31  L.  J.  C.  P.  158;  ScoU  v.  Stanafield,  L.  E.  3  Ex.  220;  Haggard  v. 
Pelider,  (1892)  A.  0.  61;  61  L.  J.  P.  C.  19;  Anderson  y.  G(yrrie,  (1895) 
1  Q.  B.  668.)    But  a  judge  of  a  Court  of  limited  jurisdiction  is  liable  to  an 
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Justice  op  the  Peace  (a). 


action  of  trespass  for  an  act  done  by  his  authority  for  which  he  had  clearly 
no  jurisdiction  {Houlden  v.  Smith,  14  Q.  B.  841 ;  Oarratt  v.  Morleyy  1  Q.  B. 
18 ;  JBeaurain  v.  Scott,  3  Camp.  388 ;  Colder  v.  Halket,  3  Moore,  P.  0.  at 
p.  77),  and  such  jud&;e  is  responsible  for  mistakes  of  law  respecting  his 
jurisdiction,  though  he  is  justified  in  determining  his  jurisdiction  upon 
the  facts  as  they  appear  before  him,  althou^  they  may  subsequently  be 
found  to  be  isH^^Lowther  y.  Earl  Radnor ,  8  East,  113 ;  Houlden  v.  Smith, 
14  a  B.  841,  852 ;  and  see  Feaae  v.  Chaytor,  1  B.  &  8.  658 ;  3  B.  &  8. 621 ; 
81  L.  J.  M.  0.  1 ;  32  lb.  121). 

The  jud^e  of  a  Court  is  not  answerable  for  the  wrongful  acts  or  de&ults 
of  the  ministerial  officers  of  the  Court  in  executing  the  commands  of  the 
Court.  (Holroyd  v.  Breare,  2  B.  &  Aid.  473 ;  and  see  Tunno  v.  Morris,  2 
C.  M.  &  B.  298.) 

As  to  actions  against  a  judge  for  defamatory  words,  see  *'  Defamation,^^ 
post,  p.  880. 

It  seems  that  any  action  against  a  judge  for  acts  done  by  him  in  the 
execution  or  intended  execution  of  his  judicial  duties  would  be  subject  to 
the  provisions  of  the  Public  Authorities  Protection  Act,  1893,  cited  ** Public 
Authorities,^*  post,  p.  946. 

(a)  Justices  of  the  peace  are  not  liable  to  an  action  for  any  acts  done  by 
them  in  the  execution  of  their  duty  as  such  justices  in  matters  within 
their  jurisdiction,  unless  such  acts  were  done  maliciously  and  without 
reasonable  and  probable  cause,  and  the  statement  of  claim  in  any  such 
action  should  contain  an  allegation  to  that  effect.  (See  11  &  12  Vict. 
0.  44,  s.  1 ;  Somerville  v.  Mirehouse,  1  B.  &  S.  652 ;  Pease  v.  Chaytor, 

I  B.  &  8.  658 ;  3  lb.  621 ;  31  L.  J.  M.  C.  1 ;  32  lb.  121.)  But  they  are 
liable  to  an  action  for  acts  done  by  them  without  jurisdiction,  although 
not  done  maliciously  and  without  reasonable  and  probable  cause,  and  in 
such  last-mentioned  action  the  above  allegation  is  unnecessary.     (See 

II  &  12  Yict.  c.  44,  s.  2  ;  Pease  v.  Chaytor,  supra.) 

They  are  not  liable,  however,  for  deciding  erroneously  as  to  jurisdiction 
upon  me  facts  before  them,  unless  they  have  proceeded  without  reasonable 
and  probable  cause  {Pease  v.  Chaytor,  supra) ;  and  it  is  provided  by  s.  2, 
above  cited,  that  no  action  shall  be  brought  against  a  justice  of  the  peace 
for  anything  done  under  a  conviction  or  order,  until  the  conviction  has 
been  quashed,  or  for  anything  done  under  a  warrant  issued  to  procure  the 
appearance  of  a  party  which  has  been  followed  by  a  conviction  or  order, 
until  after  such  conviction  or  order  has  been  (Quashed,  or  for  anything 
done  under  a  warrant  to  compel  appearance,  if  a  summons  requiring 
appearance  has  been  previously  served  and  not  obeyed. 

It  is  also  provided  by  s.  7  of  the  last-mentioned  Act  that  the  Court  or  a 
judge  may  order  a  stay  of  proceedings  in  any  action  against  a  justice  of 
the  peace  which  is  brought  in  contravention  of  the  provisions  of  that  Act. 

It  seems  that  a  justice  of  the  peace  is  absolutely  privileged  as  regards 
defamatory  statements  made  by  him  in  the  course  of  exercising  his 
judicial  functions  in  respect  of  matters  within  his  jurisdiction.  (See 
Boyal  Aquarium  Society  v.  Parkinson,  (1892)  1  Q.  B.  431 ;  61  L.  J.  Q.  B. 
409 ;  and  other  cases  cited  **  Defamation**  post,  p.  880.) 

The  enactment  contained  in  s.  8  of  the  11  &  12  Vict.  c.  44  to  the  effect 
that  "  no  action  shall  be  brought  against  any  justice  of  the  peace  for 
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anytliing  done  by  him  in  the  execution  of  his  ofBce,  unless  the  same  be 
commenced  six  calendar  months  next  after  the  act  complained  of  has  been 
committed,"  is  repealed  by  the  general  proyidons  contained  in  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  but  is  in  effect 
reproduced  by  the  provisions  of  s.  1  of  that  Act.  (See  *  *  Public  Authorities,** 
post,  p.  946.)  Notice  of  action  is  no  longer  required  in  such  actions,  but 
the  defendant  is  entitled  to  the  protection  affoided  by  the  last-mentioned 
Act.    (See/6.) 

(a)  By  the  Prescription  Act,  1832  (2  &  3  Will.  IV.  c.  71),  s.  3,  it  is 
enacted  that,  '*  when  the  access  and  use  of  light  to  and  for  any  dwelling- 
house,  workshop,  or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without  interruption,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or  giycn 
for  that  purpose  by  deed  or  writing." 

As  to  the  period  here  prescribed,  and  as  to  what  constitutes  an  inter- 
ruption, see  s.  4  of  the  same  Act,  cited  **Commoti,^*  ante,  p.  374;  and 
Flight  V.  Thomas,  11  A.  &  E.  688;  8  CI.  &  F.  231 ;  Seddon  v.  Bank  of 
Bolton,  19  Ch.  D.  462 ;  Prtsland  v.  Bingham,  41  Ch.  D.  268 ;  60  L.  T. 
433. 

The  access  of  light  to  a  house  may  be  ** actually  enjoyed"  within  the 
above  section,  although  the  house  is  unoccupied  and  not  completed  iu- 
tomally  nor  fit  for  habitation,  if  windows  have  been  opened  in  it,  through 
which  the  light  in  fact  enters.  (Courtauld  v.  Legh,  L.  R.  4  Ex.  126;  38 
L.  J.  Ex.  45;   Collis  v.  Laugher,  (1894)  3  Ch.  659;  63  L.  J.  Ch.  851.) 

It  is  not  essential  that  there  should  have  been  a  continuous  user  of  the 
right.  A  right  may  be  acquired  for  a  building  with  moveable  shutters  if 
during  the  twenty  years  the  window  openings  have  remained  in  sub- 
stantially the  same  position,  and  the  shutters  covering  them  have  at 
intervals,  at  the  owner's  pleasure,  been  opened.  {Cooper  v.  Straker,  40 
Ch.  D.  21 ;  58  L.  J.  Ch.  26.) 

In  stating  a  claim  of  such  right  by  actual  enjoyment  under  the  statute, 
it  is  not  necessary  to  allege  such  enjoyment  to  have  been  **as  of  right," 
and  this  observation  applies  also  to  defences  on  the  ground  of  such  statutory 
right.  (See  Truscott  v.  Merchant  Taylors*  Co.,  infra;  Freiotn  v.  Phillips^ 
11  C.  B.  N.  S.  449;  30  L.  J.  C.  P.  356;  Gale  on  Easements,  6th  ed., 
p.  180.) 

No  right  can  be  acquired  under  the  statute  to  light  not  passing  in  any 
defined  channel.  [Harris  v.  De  Pinna,  33  Ch.  D.  238.)  A  right  to  light 
imder  the  Prescription  Act,  1832,  can  only  be  acquired  under  a.  3,  above 
cited,  for  s.  2  (cited  **  Ways,**  lyost,  p.  993)  does  not  apply  to  the  easement 
of  light.     [Perry  v.  Eames,  (1891)  1  Ch.  658 ;  60  L.  J.  Ch.  345;   Wheaton 
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Y.  Maple,  (1893^  3  Oh.  48 ;  62  L.  J.  Ch.  963.)  Consequently,  no  right  can 
be  acquired  unaer  the  Act  to  light  as  against  the  Crown.    (/&.) 

A  right  to  Hght  may  be  acquired  by  one  tenant  as  against  another 
tenant  of  land  under  the  same  landlord.  {Frewen  y.  Phillips,  1 1  C.  B. 
N.  8.  449;  30  L.  J.  C.  P.  356;  Mitchell  v.  Cantrill,  37  Ch.  D.  56,  61 ;  57 
L.  J.  Ch.  72;  Bohaon  y,  Edwards,  (1893)  2  Ch.  146;  62  L.  J.  Ch.  378.) 
But  the  acquiring  of  a  right  to  Hght  under  the  statute  is  suspended  during 
the  continuance  of  a  unity  of  possession  of  the  two  tenements.  {Ladyvnan 
V.  Orave,  L.  E.  6  Ch.  763 ;  Ecclesiastical  Commissioners  v.  Kino,  14  Ch.  D. 
213;  49  L.  J.  Ch.  529.) 

The  custom  of  the  city  of  London  authorizing  the  building  on  ancient 
foundations  so  as  to  obstruct  a  neighbour's  ancient  lights,  is  abolished  by 
8.  3,  above  cited,  in  cases  where  there  has  been  an  enjoyment  of  the  access 
and  use  of  light  for  the  statutory  period,  without  interruption.  {Baiters^ 
Co.  V.  Jay,  3  Q.  B.  109;  TrtucoU  v.  Merchant  Taylors*  Co,,  11  Ex.  856; 
25  L.  J.  Ex.  173;  Yates  Y.Jack,L.  E.  1  Ch.  295.) 

If  a  person  haying  ancient  lights  opens  new  Hghts,  or  enlarges  the 
ancient  ones,  the  adjoining  proprietor  is  entitled  to  obstruct  the  new 
lights  or  enlargements  only,  and  m  so  doing  he  is  not  entitled  to  obstruct 
the  original  lights,  though  he  cannot  otherwise  obstruct  1^  new  ones. 
ITapling  y.  J<mes,  11  H.  L.  C.  290 ;  34  L.  J.  C.  P.  342 ;  Aynsley  y.  Glover, 
L.  K.  10  Ch.  283 ;  44  L.  J.  Ch.  523 ;  and  see  Bames  y.  Loach,  4  Q.  B.  D. 
494 ;  48  L.  JT.  a  B.  756.) 

The  alteration  of  a  building  entitled  imder  the  statute  to  the  access  of 
light,  or  of  the  windows  in  it  through  which  such  light  has  been  enjoyed, 
does  not  extinguish  the  right  to  the  light,  unless  the  alteration  is  sudL  as 
to  manifest  an  intention  of  absolutely  abandoning  such  right.  {Tapling 
y.  Jones,  supra;  Scott  y.  Fape,  31  dh.  D.  654;  Greenwood  y.  Homsey, 
33  Ch.  D.  471.)  It  has  accordingly  been  held  that  puUing  down  and 
pettinjg  back,  or  putting  forward  such  a  building,  does  not  extinguish 
the  Hght,  where  the  new  windows  are  so  placed  as  to  receiye  the  same, 
or  a  substantial  portion  of  the  same,  li^bt  which  previously  passed  into 
the  original  building  through  the  ancient  windows  {Barnes  y.  Loach, 
Scott  y.  Pape,  Greenwood  y.  Homsey,  supra),  and  as  to  correspond  with 
some  defined  parts  of  the  ancient  windows  {Pendawea  y.  Monro,  (1892) 
1  Ch.  611 ;  61  li.  J.  Ch.  494 ;  and  cases  cited  svpra). 

Where  a  building  haying  ancient  lights  has  oeen  pulled  down  and  not 
re-erected,  an  injunction  may  be  obtained  to  prevent  a  neighbour  from 
buildinff  in  such  a  way  as  to  mterfere  with  the  ri^ht  to  such  lights,  pro- 
vided uat  the  pulling  down  was  with  the  intention  of  re-building  and 
having  the  benefit  of  such  light.  (Ecclesiastical  Commissioners  v.  Kino, 
14  Ch.  D.  213 ;  49  L.  J.  Ch.  529.) 

An  easement,  such  as  a  right  to  Hght,  may  be  extinguished  by  the 
owner  of  the  dominant  tenement  making  such  a  change  in  his  tenement 
as  to  cause  an  entire  cessation  of  the  enjoyment  of  the  easement,  if  such 
change  be  made  with  the  intention  of  permanently  abandoning  such 
easement.  {Stokoe  v.  Singers,  8  E.  ft  B.  31 ;  26  L.  J.  Q.  B.  257 ;  Ecdesi- 
astieal  Commissioners  v.  Kino,  Scott  v.  Pajf>e,  Ghreenwood  v.  Homsey,  supra.) 

Where  a  man  grants  a  house  in  which  there  are  windows,  neither  he 
nor  any  one  subsequently  claiming  under  him  can  block  up  the  windows  or 
destroy  the  Hght,  unless  the  right  so  to  do  is  expressly  reserved,  or  unless 
the  circumstances  of  the  grant  are  such  as  to  render  it  manifest  that  the 
intention  was  to  permit  such  blocking  up  or  destruction  {Palmer  v. 
Fletcher,    1    Lev.    122;    1    Sid.    167,    227;    Swansborough  v.  Coventry, 
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9  Bing.  305;  Allen  v.  Taylor,  16  Ch.  D.  355;  60  L.  J.  Ch.  178; 
Broon^eld  v.  Williams,  (1897)  1  Ch.  603;  and  see  Birmingham  Banking 
Co.  V.  Roes,  38  Ch.  D.  296,  308,  316 ;  67  L.  J.  Ch.  601 ;  Fhillips  v. 
Low,  (1892)  1  Ch.  47,  60 ;  61  L.  J.  Ch.  44) ;  but  if,  having  a  house 
and  land,  he  grants  the  land  and  retains  the  house  without  any  reser- 
vation of  the  right  to  light,  the  grantee  can  block  up  the  windows  of  the 

house  (/&.)' 

The  grant  of  part  of  a  tenement  ordinarily  implies  a  srant  of  all  those 
continuous  and  apparent  easements  (such  as  access  of  light)  over  the  other 
part  of  the  tenement  retained  by  the  grantor  which  are  necessary  to  the 
enjoyment  of  the  part  granted,  and  have  been  theretofore  used  therewith ; 
and  the  fact  that  the  part  retained  by  the  grantor  is  at  the  time  of  the 
grant  in  the  possession  of  a  lessee  aoes  not  prevent  the  presumption  of 
such  implied  grant  of  a  right  to  the  access  of  light.  {Barnes  v.  Loach,  4 
Q.  B.  D.  494 ;  48  L.  J.  Q.  B.  756;  and  see  Leech  v.  Schweder,  L.  E.  9  Ch. 
463 ;  43  L.  J.  Ch.  487 ;  Birmingham  Banking  Co.  v.  Boss,  38  Ch.  D.  295 ; 
57  L.  J.  Ch.  601 ;  Myers  v.  Cdttersofi,  43  Ch.  D.  470 ;  69  L.  J.  Ch.  315.) 
But,  except  in  the  case  of  ways  of  necessity  and  in  some  few  similar  cases, 
there  is  no  corresponding  implication  of  a  reservation  in  favour  of  the 
prsLntoT  of  part  of  a  tenement  m  respect  of  the  part  retained  by  him,  and 
if  he  desires  to  retain  a  right  of  access  of  light  to  that  part  over  the  part 
granted,  he  shotdd  expressly  reserve  such  right,  as  no  reservation  of  it 
will  ordinarily  be  imphed.  ( Wheeldon  v.  Burrows,  12  Ch.  D.  31 ;  48  L.  J. 
Ch.  853;  Allen  Y.  Taylor,  supra.) 

By  s.  6  of  the  Conveyancing  Act,  1881  (44  &  46  Vict.  c.  41),  conveyances 
of  land  having  houses  or  buildmgs  thereon,  made  since  the  31st  of  Decem- 
ber, 188 1 ,  operate  to  convey  therewith  all  lights  and  easements  appertaining, 
or  reputed  to  appertain  thereto,  or  enjoyed  therewith,  unless  a  contrary 
intention  is  expressed  in  the  conveyance.  (See  Broomfidd  v.  WiUiams, 
supra;  Gule  on  Easements,  6th  ed.,  pp.  67 — ^2.) 

To  maintain  an  action  for  obstructmg  Hght,  it  must  be  shown  that  the 
injury  is  sufficiently  substantial  to  render  the  occupation  of  a  house  un- 
comfortable, or  to  render  the  premises  to  a  sensible  degree  less  fit  for  the 
purposes  of  business.  {Parker  v.  Smith,  6  C.  &  P.  438 ;  Wells  v.  Ody,  7 
0.  &  P.  410 ;  Dent  v.  Auction  Mart  Co.,  L.  E.  2  Eq.  245 ;  36  L.  J.  Ch.  227; 
Kelk  V.  Pearson,  L.  E.  6  Ch.  809;  City  Brewery  Co.  v.  Tennant,  L.  E.  9 
Ch.  212 ;  43  L.  J.  Ch.  467 ;  Aynsley  v.  Olcver,  L.  E.  10  Ch.  283 ;  44  L.  J. 

Ch.  623.) 
The  plaintiff,  whether  tenant  or  reversioner,  may  maintain  repeated 

actions  for  damages  so  long  as  the  obstruction  continues.    {ShadweU  v. 

Hutchinson,  2  B.  &  Ad.  97 ;  BaUishill  v.  Beed,  18  C.  B.  696 ;  26  L.  J.  C.  P. 

290;  Spurr  v.  Hall,  2  Q.  B.  D.  616.) 
An  injunction  may,  in  a  proper  case,  be  claimed  either  alone  or  coupled 

with  a  claim  for  damages,  and  either  as  alternative  or  additional  relief. 

(See  Durell  v.  Priichard,  L.  E.  1  Ch.  244;  36  L.  J.  Ch.  228;  Robson  t. 

Whitiingham,  L.  E.  1  Ch.  442 ;  35  L.  J.  Ch.  227 ;  Dent  v.  Auction  MaH 

Co.,  L.  E.  2  Eq.  238 ;  36  L.  J.  Ch.  665 ;  Kelk  v.  Pearson,  L.  E.  6  Ch.  809 ; 

24  L.  T.  890 ;  Aynsley  v.  Olover,  supra;  MaHin  v.  Price,  (1894)  1  Ch.  276 ; 

63  L.  J.  Ch.  209;  and  see  "  Injundion,^^  ante,   p.  446.)    As  to  when  a 

mandatory  injunction  will  be  gi^anted  for  the  removal  of  a  building 

already  erected,  see  Durell  v.  Pritchard,  supra ;  Kelk  v.  Pearson,  sujrra  ; 

City  Brevjery  Co.  v.  Tennant,  supra ;  Myers  v.  CaUerson,  43  Ch.  D.  470 ; 

69  L.  J.  Ch.  315 ;  Daniel  v.  Ferguson,  (1891)  2  Ch.  27 ;  Von  Joel  v.  flbrtwy, 

(1895)  2  Ch.  774 ;  65  L.  J.  Ch.  102.    As  to  interlocutory  injunctions,  see 

Newson  v.  Pender,  27  Ch.  D.  43 ;  Daniel  v.  Ferguson,  Von  Jod  v.  Hornsey^ 
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iupra.  As  to  the  jurisdictioii  of  the  Court  in  oertain  cases  to  substitute 
damages  for  an  injunction,  see  Martin  v.  Prtcc,  supra;  and  ^^ Injunction, ^^ 
ante,  p.  447. 

An  injunction  may  he  granted  in  an  action  by  a  reversioner  where 
material  injury  to  the  reversion  is  proved.  (See  Kinx)  v.  Rudkin,  6  Ch.  D. 
160 ;  46  L.  J.  Ch.  807 ;  AynsUy  v.  Olover,  supra;  and  Jackson  v.  Duke  of 
NetvcoftU,  3  De  G.  J.  &  S.  276;  33  L.  J.  Ch.  698.) 

The  right  to  light  is  not  restricted  to  the  quantity  made  use  of  for 
present  purposes  where  a  right  to  a  greater  quantity  has  been  previously 
acquired;  and  the  possibility  that  the  premises  may  subsequently  be  used 
for  a  different  purpose  oueht  to  be  taken  into  account.  ( Yates  v.  «7acA;, 
L.  B.  1  Ch.  295;  3o  L.  f.  Ch.  639;  Dent  v.  Aucti<m  Mart  Co,,  supra; 
CorbeUY,  Jonas,  (1892)  3  Ch.  137 ;  62  L.  J.  Ch.  43.) 

The  right  to  Hght  may  sometimes  be  established  on  the  ground  of  pre- 
■cription  from  time  immemorial,  where,  by  reason  of  interruption  or  other 
causes,  a  prescription  under  the  Prescription  Act  cannot  De  made  out. 
rSee  AynsleyY,  Glover,  supra;  Wheaton  v.  Maple,  (1893)  3  Ch.  48 ;  62  L.  J. 
Uh.  963.)  But  ordinarily  a  claim  of  such  right  by  immemorial  prescrip- 
tion is  liable  to  be  negatived  by  the  known  aate  of  the  buildings ;  and  in 
such  cases,  where  proof  cannot  be  given  of  a  prescriptive  ri^ht  under  the 
statute,  the  right  to  light  may  sometimes  be  supported  on  tae  ground  of 
the  presumption  of  a  lost  grant  from  the  owner  of  the  servient  tenement. 

A  right  to  air  is  quite  distinct  from  a  rijght  to  li^ht,  and  evidence  which 
is  sufficient  to  estaolish  a  ri^ht  to  an  injunction  m  respect  of  light  does 
not  necessarily  entitle  the  plamtiff  to  an  injunction  as  to  air.  (See  City 
Brewery  Co.  v.  Tennant,  L.  E.  9  Ch.  at  p.  122 ;  Baxter  v.  Bower,  44  L.  J. 
Ch.  626.) 

A  claim  to  have  the  benefit  of  all  the  air  which  floats  over  the  whole 
surface  of  a  neighbour's  property  is  too  va^e  and  indefinite  to  be  the 
subject  of  prescription  under  the  Prescription  Act,  1832,  or  from  time 
inunemoriaf,  or  to  found  the  presumption  of  a  lost  grant.  (See  Chastey 
T.  Ackland,  (1896)  2  Ch.  389 ;  64  L.  J.  Q.  B.  623,  and  the  cases  next 
dted.)  Accordingly,  such  claims  were  held  not  maintainable  where 
they  were  made  for  the  access  of  air  to  the  sails  of  a  windmill  ( Webb  v. 
Bird,  10  C.  B.  N.  S.  268 ;  13  lb.  841 ;  30  L.  J.  C.  P.  384 ;  31  lb.  336) ;  or 
to  the  plaintiff's  chimneys  {Brvant  v.  Le/ever,  4  C.  P.  D.  172 ;  48  L.  J. 
C.  P.  380) ;  or  to  a  skeleton  timber-shed  {Harris  v.  De  Pinna,  33  Ch.  D. 
238;  62  L.  J.  Ch.  437).  But  a  ri^ht  to  the  access  and  passage  of  air 
through  defined  channels  over  adjoining  property  into  buildings  of  the 
person  claiming  the  right,  stands  on  a  different  footing,  and  may  be 
claimed  where  tnere  has  been  long  enjoyment,  by  lost  grant  or  covenant^ 
or,  it  seems,  by  prescription  under  s.  2  of  the  Prescription  Act,  1832,  or  at 
common  law.  (Harris  v.  De  Pinna,  supra;  Bass  v.  Gregory,  26  Q.  B.  D. 
481 ;  59  L.  J.  Q.  B.  674 ;  Aldin  v.  Clark,  (1894)  2  Ch.  437 ;  63  L.  J.  Ch. 
601.^  It  seems  also  that  an  obstruction  which  stopped  the  access  of 
BaluorioTZs  air  to  the  doors  and  windows  of  a  house,  and  thereby  rendered 
it  unwholesome,  would  be  actionable  as  a  nuisance  at  common  law  (see 
AldretTs  case,  9  Co.  Bep.  68  b;  Dent  v.  Auction  Mart  Co.,  L.  B.  2  Eq.  at 
p.  262;  jHoU  v.  Lichfield  Brewery  Co.,  49  L.  J.  Ch.  666;  43  L.  T.  380; 
Gale  on  Easements,  6th  ed.,  pp.  298 — 304),  and  miffht  in  some  cases  of 
d^iger  to  health,  &c.,  be  ground  for  an  injimction  (see  Gale  v.  Abbott,  10 
WTfi.  748;  and  City  of  London  Brewery  Co.  v.  Tennant,  L.  B.  9  Ch.  212, 
222). 
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Statement  of  Claim  in  an  Action  for  an  Injunction  to  restrain  a 
threatened  Obstruction  of  the  Plaintiff* s  Ardent  Lights,  tcUh 
a  further  Claim  for  a  Mandatory  Injunction  or  Damages  in 
lieu  thereof  {b). 

{R.  S.  a  1883,  App,  a,  Sect.  VL  No.  10.) 

1.  The  plaintiff  is  the  owner  [or,  lessee]  and  occupier  of  a 
house,  700,  Begent  Street,  in  whion  are  the  following  ancient 
lights : — 

(1.^  The  kitchen  window  in  the  basement  on  the  south  side. 
(2.)  The  two  back  dining  room  windoY^  on  the  ground  floor 

on  the  south  side. 
(3.)  The  landing  window  and  back  drawing  room  window  on 

the  south  side. 

2.  The  defendant  is  erecting  a  building  which  wiU,  if  not 
stopped,  materially  diniiniflh  the  light  coming  through  the  said 
windows. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  contractors,  servants,  and  workmen,  from  continuing  the 
erection  of  the  building,  so  as  to  obstruct  or  diminish  the  aooess 
of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said 
building  pulled  down,  or  damages  for  the  injury  he  will  sustain 
if  the  same  is  completed  and  not  pulled  down. 

(Signed) 

Delivered. 


Statement  of  Claim  in  an  Action  for  Damages  for  Obstructing  the 
Access  of  Light  to  a  House  where  the  Right  is  claimed  by 
Prescription. 

1.  The  plaintiff  was  [and  is]  possessed  of  a  dwelling-house, 

known  as  ,  at  ,  and  having  windows  on  the 

[west]  side  thereof,  and  was  [and  is]  entitled  by  prescription 

{h)  In  the  form,  above  cited  from  the  B.  S.  C,  1883,  the  all^;atioii  that 
the  windows  are  *'  ancient  lights  **  appears  sufficiently  to  import  that  the 
defendant  is  entitled  to  the  right  by  prescription ;  but  it  may  frequently 
be  proper  and  advisable  to  insert  an  express  allegation  to  that  effect,  as 
in  tne  next  form  in  the  text  (see  Harris  v.  Jenkins^  22  Oh.  D.  481 ;  62  L.  J. 
Ch.  437 ;  Sheddon  v.  Fitzpatrick,  38  L.  J.  Ch.  410;  58  L.  J.  Ch.  139 ;  and 
other  cases,  cited  ^^Cammati"  ante,  p.  376);  and  where  the  claim  to  the 
right  is  based  upon  express  or  implied  grant,  or  upon  a  lost  grant,  it 
would  seem  that  the  mode  in  which  the  claim  arises  should  be  distinctly 
stated. 
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tinder  the  Prescription  Act,  1832  [or,  by  prescription  from  time 
immemorial],  to  the  access  and  use  of  light  [and  air]  to  and  for 
the  said  house  through  the  said  windows  [which  were  ancient 
lights]. 

2.  The  defendant,  in ,  18 — ,  erected,  and  has  ever  since 

maintained  [and  still  maintains],  a  high  wall  near  to  the  said 
windows,  and  has  thereby  prevented  and  obstructed  [and  still 
prevents  and  obstructs]  the  light  [and  air]  from  entering  into 
the  said  house  by  the  said  wmdows,  whereby  he  has  rendered 
the  said  house  dark  [and  unwholesome]. 

Particulars : — [^State  particulars  of  the  obstruction  and  damage,'] 


Claim  by  a  Reversioner  for  Damage  for  Obstructing  his  Ancient 

Lights  {c). 

1.  The  plaintiff  was  and  is  the  owner  of  the  house  No. 


street, ,  now  in  the  occupation  of  A.  B.,  as  tenant 

thereof  to  the  plaintiff  under  a  lease  for  a  term  of  which 

years,  or  thereabouts,  are  still  unexpired. 

2.  There  are  in  the  said  house  the  following  ancient  lights 
[state  same]. 

3.  The  defendant  has  erected  a  building  of  a  permanent 
character  which  materially  diminishes  the  lig^t  coming  through 
the  said  windows,  and  diminishes  the  value  of  the  plaintin's 
reversion  of  and  in  the  said  house. 


Maintenance  (a) . 


Sc)  See  *^  Beueraian"  post,  p.  502. 
a)  Maintenance  is  **  an  ofiicioiLB  intermeddling  in  a  suit  that  in  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party,  with  money  or 
otherwise,  to  prosecute  or  defend  it."  (4  BL  Gomm.,  c.  10,  ss.  12,  13 ; 
Bradlaugh  v.  NewdegaU,  11  CI.  B.  D.  1 ;  52  L.  J.  Q.  B.  454 ;  Alabaster  v. 
Harness,  (1894)  2  Q.  B.  897 ;  (1895)  1  Q.  B.  339 ;  64  L.  J.  Q.  B.  76.) 
Champerty  is  a  species  of  mamtenance,  being  **the  unlawful  main- 
tenance of  a  suit  in  consideration  of  some  bargain  to  have  part  of  the 
thing  in  dispute  or  some  profit  out  of  it."  {Per  Tindal,  0.  J.,  Stanley  y. 
Jones,  7  Bing.  369;  James  v.  Kerr,  40  Ch.  D.  449;  58  L.J.  Ch.  355; 
Guv  V.  Churchill,  40  Oh.  D.  481 ;  58  L.  J.  Ch.  345.) 

Where  one  of  the  parties  to  an  action  has  been  illegally  maintained  and 
aadsted  in  it  by  a  person  who  has  no  interest  in  the  suit,  the  other  party 
to  the  suit  may  brmg  an  action  against  the  person  who  has  been  guilty 
ef  such  maintenance  to  recover  any  damages  thereby  sustained*    {Pechell 
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V.  WaUon,  8  M.  &  W.  691 ;  Bradlau^h  v.  Newdegate,  11  Q.  B.  D.  1 ;  52 
L.  J.  a.  B.  454 ;  Harris  v.  Brtsco,  17  Q.  B.  D.  504 ;  55  L.  J.  Q.  B.  423 ; 
Alabaster  t.  Harness^  supra.)  But  a  person  who  has,  or  who  reasonably 
believes  that  he  has,  an  interest  in  the  suit,  is  justified  in  assisting  one  of 
the  parties,  and  his  doing  so  will  not  amount  to  maintenance.  {Findon  y. 
Parker,  11  M.  &  W.  675;  Hunter  v.  Daniel,  4  Hare,  420,  431 ;  Hutleg  v. 
Hutley,  L.  B.  8  Q.  B.  112  ;  Bradlaugh  t.  Newdegate,  supra  ;  Alabaster  t. 
Harness,  sv^pra,)  So  also  in  the  case  of  master  and  servant,  or  husband 
and  wife,  or  of  father  and  son,  or  of  certain  other  near  relations  or  con- 
nections, such  assistance  does  not  amount  to  maintenance  (see  Bradlaugh 
V.  Newdegate,  supra;  Bac.  Abr.,  Maintenance,  A.);  though  the  mere 
fact  of  the  party  being  a  cousin  of  the  plaintiff  in  the  suit  is  no  justifi- 
cation for  maintenance  [Hutley  v.  HuUey,  supra).  It  is  a  good  defence  to 
an  action  for  maintenance  that  the  defendant  assisted  the  party  from 
charitable  motives,  believing  him  to  be  oppressed.  {Harris  v.  Briseo, 
supra;  Alabaster  y.  Harness,  supra.)  See  nurther,  ^^ Maintenance,^* post, 
p.  780. 

(a)  This  cause  of  action  consists  in  the  prosecution  by  the  defendant  of 
legal  proceedings,  of  a  civil  or  criminal  nature,  agunst  the  plaintiff, 
maliciously,  and  without  any  reasonable  or  probable  cause,  whereby  the 
plaintiff  is  injured,  as  by  being  arrested  and  imprisoned  or  put  to  expense 
[Johnstone  v.  Sittton,  1  T.  E.  493,  544;  Quartz  Hill,  <fcc.  Co.  v.  Eyre,  11 
Q.  B.  D.  674,  683,  689 ;  52  L.  J.  Q.  B.  488 ;  Rayson  v.  South  Land. 
Tramujays  Co.,  (1893)  2  Q.  B.  303 ;  62  L.  J.  593),  or  injured  in  credit  or 
chu^acter  {Savile  v.  Roberts,  1  Ld.  Eaymond,  374,  378 ;  Quartz  Hill,  (tc. 
Co,  V.  Eyre,  supra). 

The  statement  of  claim  must  show  the  legal  proceedings  instituted  by 
the  defendant  against  the  plaintiff,  and  the  termination  of  them  in  favour 
of  the  plaintiff,  where  the  proceedings  are  capable  of  such  a  termination 
(BasSbS  V.  Matthews,  L.  E.  2  C.  P.  684 ;  36  L.  J.  M.  C.  93 ;  Lees  v. 
Patterson,  7  Ch.  D.  866 ;  47  L.  J.  Oh.  616 ;  Met,  Bank  v.  Pooley,  10  App. 
Gas.  210,  216,  228],  the  absence  of  reasonable  or  probable  cause  for  insti- 
tuting the  proceeoings,  and  the  malice  of  the  defendant  in  so  doing,  and 
also  the  arrest  or  o&er  loss  or  injury  suffered  by  the  plaintiff  (Johnson 
V.  Emerson,  L.  E.  6  Ex.  329,  344,  372 ;  40  L.  J.  Ex.  201 ;  Saxon  v.  Castle, 
6  A.  &  E.  652 ;  De  Medina  v.  Orove,  10  Q.  B.  168 ;  Dimmock  v.  Bowlty, 
2  0.  B.  N.  S.  542;  Abrath  v.  N.  E.  Ry.  Co.,  11  Q.  B.  D.  440,  448,  455; 
11  App.  Gas.  247 ;  52  L.  J.  Q.  B.  352,  620 ;  Quartz  Hill,  &c,  Co.  v.  Eyre, 
supra;  Brown  v.  Hawkes,  (1891)  2  Q.  B.  718;  60  L.  J.  Q.  B.  3*32). 
Where  the  proceedings  were  ex  parte,  and  the  plaintiff  had  no  oppor- 
tunity of  preventing  an  imfavourable  termination,  it  was  held  that,  not- 
withstanding such  termination,  the  plaintiff  might  recover.  {Steward 
V.  GromeU,  7  G.  B.  N.  S.  191 ;  29  L.  J.  G.  P.  170;  GUding  v.  Eyre,  10 
0.  B.  N.  S.  592 ;  31  L.  J.  G.  P.  174.) 

The  absence  of  reasonable  and  probable  cause  is  a  question  of  law  for 
the  judge  to  determine ;  the  facts  and  inferences  of  fact  are  for  the  jury. 
{Lister  v.  Perryman,  L.  E.  4  H.  L.  521 ;  39  L.  J.  Ex.  177 ;  Brown  v. 
Haivkes,  (1891)  2  Q.  B.  718,  726,  727  ;  60  L.  J.  Q.  B.  332.) 

The  onus  of  showing  that  there  was  not  reasonable  and  probable  cause 
rests  upon  the  plaintiff.  {Lister  v.  Perryman,  supra;  Abrath  v.  N.  E, 
Ry.  Co.,  supra.)  **In  order  to  justify  a  defendant  there  must  be  a 
reasonable  cause — such  as  would  operate  on  the  mind  of  a  discreet  man ; 


Malicious  Prosecution.  459^ 


ihere  must  also  be  a  probable  cause — such  as  would  operate  on  the  mind  of 
a  reasonable  man ;  at  all  events  such  as  would  operate  on  the  mind  of  the 
party  making  the  charge ;  otherwise  there  is  no  probable  cause  for  him." 
[Per  Tindal,  C.  J.,  in  Broad  v.  Hamy  5  Bing.  N.  C.  726 ;  Lister  v.  Ferry- 
man,  L.  E.  4  H.  L.  621,  632,  540;  39  L.  J.  Ex.  177 ;  ShrosberyY.  Oamas" 
tan,  37  L.  T.  792.) 

As  to  what  constitutes  reasonable  and  probable  cause,  see  James  y. 
Phelps,  11  A.  &E.  483;  Haddrick  v.  Heslop,  12  Q.  B.  267;  Heslop  v. 
Chapman,  23  L.  J.  Q.  B.  49;  ffinton  v.  Heather,  14  M.  &  W.  131 ;  Busst 
T.  Gibbons,  30  L.  J.  Ex.  75 ;  Turner  v.  Ambler,  10  Q.  B.  252 ;  Lister  v. 
Perryman,  supra;  Johnson  v.  Emerson,  supra;  Hicks  v.  Faulkner,  infra; 
Abraih  y,  N.  E,  Ry.  Co.,  supra;  Quartz  Hill,  &c.  Co,  v.  Eyre,  supra. 

Malice  may  be  alleged  as  a  fact  without  setting  out  the  circumstances 
from  which  it  is  to  be  inferred.  (0.  XIX.  r.  22.^  The  malice  necessary 
to  support  this  action  consists  in  tne  defendant  being  actuated  by  spite  or 
by  inoU^Qct  or  improper  motives.  {Mitchell  v.  Jenkins,  6  B.  &  Ad.  588  ; 
Hicks  V.  Faulkner,  8  a  B.  D.  167,  174;  51  L.  J.  a  B.  268;  Abrath-  v. 
N.  E.  By.  Co.,  supra;  Brown  v.  Hawkes,  supra.)  Malice  is  a  question  of 
fact  for  the  jury,  and  the  absence  of  reasonable  and  probable  cause  affords 
in  general  some  evidence  for  the  jury  of  the  presence  of  malice.  {lb.) 
But  a  prosecution  instituted  with  mabcious  motives  does  not  give  a  cause 
of  action,  unless  there  was  also  a  want  of  reasonable  and  probable  cau.«ie 
for  it.  (See  Mitchell  v.  Jenkins,  supra ;  Musgrove  v.  Newell,  1  M.  &  W. 
582 ;  Hicks  v.  Faulkner,  supra.) 

In  an  action  for  malicious  prosecution  of  civil  proceedings,  special 
damage  must  be  alleged  and  proved  in  order  to  sustain  the  action 
(Catterdl  v.  Jones,  11  C.  B.  713 ;  Quartz  Hill,  dtc,  Co.  v.  Eyre,  supra) ;  but 
in  certain  cases,  e.g.,  malicious  and  unfounded  petitions  in  bankruptcy, 
or  for  winding  up  of  a  company,  damage  to  the  plaintiffs  credit  and 
reputation  wiU  be  presumed,  and  will  support  the  action  {Johnsmi  v. 
Emerson,  L.  R.  6  Ex.  329 ;  40  L.  J.  Ex.  201 ;  Quartz  Hill,  &c.  Co.  v.  Eyre, 
supra).  The  extra  costs  incurred  in  successfully  defending  a  civil  action, 
b^ond  the  amount  awarded  by  the  Court,  are  not  damage  sufficient  to 
•piMTifAiTi  this  action.  {Cotter AIt.  Jones,  supra;  Quartz  Hill,  &c.  Co.  y: 
Eyre,  supra.) 

As  to  the  distinction  between  malicious  prosecution  and  false  imprison* 
ment,  see  Austin  v.  Bowling,  L.  B.  5  0.  P.  534 ;  39  L.  J.  G.  P.  260,  and 
other  cases  cited  '*  Trespass,"  post,  p.  522. 

The  arrest  and  prosecution  of  offenders,  or  supposed  offenders,  not  being 
in  general  within  the  scope  of  employment  of  servants,  a  master,  in  the 
absence  of  proof  of  authority  for  or  ratification  of  an  arrest  or  prosecution 
by  the  servant  on  his  behalf,  is  not  ordinarily  responsible  for  such  arrest 
or  prosecution.  A  servant  in  charge  of  property  has,  in  ^neral,  an 
implied  authority  to  do  all  that  is  necessary  for  the  protection  of  such 
property,  but  no  implied  authority  to  punish  for  an  infringement  of  tho 
law.  (See  Allen  v.  L.  &  8.  W.  By.  Co.,  L.  R.  6  Q.  B.  65,  69;  40  L.  J\ 
Q.  B.  55;  Bank  o/Neio  South  Wales  v.  Owston,  4  App.  Cas.  270;  48  L.  J. 
P.  0.  25 ;  Abrahams  v.  Deakin,  a891J  1  Q.  B.  516;  60  L.  J.  Q.  B.  238.) 
Thus  it  has  been  held  that  neitner  tne  arrest,  nor  the  prosecution,  of 
offenders  is  within  the  ordinary  scope  of  a  bank  manager's  authority,  and 
that,  unless  there  is  express  evidence  of  such  authority,  or  evidence 
thereof  to  be  implied  from  the  exigency  of  the  particular  occasion,  his 
principals  are  not  responsible  for  his  action  in  arresting  or  prosecuting 
persons  for  stealing  me  bank  property.    {Bank  of  New  South  Wales  v. 
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For  a  Malicious  Prosecution  before  a  Justice  of  the  Peace  and  at 

Quarter  Sessions  (6). 

{R  S.  a  1883,  App.  a,  Sect.  VL,  No.  15.) 

The  defendant  malioiously  and  without  reasonable  and 
probable  cause  preferred  a  charge  of  larceny  against  the 
plaintiff  before  a  justice  of  the  peace,  causing  the  plaintiff 
to  be  sent  for  trial  on  the  charge  and  imprisoned  thereon,  and 
prosecuted  the  plaintiff  thereon  at  the  Middlesex  Quarter 
sessions,  where  the  plaintiff  was  acquitted. 

Particulars  of  special  damage : —  £ 
Messrs.  L.  &  L.'s  bill  of  costs       ....       65 
Loss  in  business  from  January  1st,  1883,  to  Feb- 
ruary 18, 1883 100 

The  plaintiff  claims  £500. 

Place  of  trial . 

(Signed^ 

Dehvered,  &c. 

The  like,  for  a  Malicious  Prosecution  at  Assizes  (ft). 

1.  The  defendant  maliciously  and  without  reasonable  and 
probable  cause  presented  to  the  grand  jury  at  the  assizes  holden 


Owgton,  supra.)  So  a  foreman  porter  in  the  eervioe  of  a  railway  company, 
who  is  left  in  charge  of  a  station,  has  no  implied  authority  to  give  in 
char^  a  person  whom  he  suspects  to  be  stealing  the  company's  property ; 
and  if  he  gives  an  innocent  person  in  charge  on  sucn  suspicion,  the 
company  are  not  liable.  {Edwards  y.  L.  A  N,  W.  By.  Co.,  L.  R.  5 
C.  P.  446  ;  39  L.  J.  C.  P.  241.) 

The  scope  of  employment  of  a  servant  may  in  some  particular  cases  be 
such  as  to  include  authority  to  arrest  or  prosecute  offenders  on  behalf  of 
his  master.  Such  authority  may  be  implied  where  the  employment  is 
such  that  its  duties  could  not  be  efBciently  performed  for  the  benefit  of 
the  employer  without  such  authority.  {Bank  of  New  South  Wales  v. 
Owtfton^  supra;  Moore  v.  Met,  By,  Co.,  L,  E.  8  Q.  B.  36 ;  42  L.  J.  Q.  B. 
23 ;  Edwards  v.  Mid,  By.  Co,,  6  Q.  B.  D.  287 ;  50  L.  J.  Q.  B.  281 ;  Allen 
V.  L,  Jb  8.  W.  By,  Co,,  supra,) 

As  to  actions  for  a  malicious  prosecution  against  a  corporation,  see 
**  Corporatioriy*^  ante,  p.  398. 

{h)  The  defendant  is  liable  if  he  maliciously  and  without  reasonable  or 
probable  cause  procures  the  prosecution  of  a  criminal  charge  against  the 
plaintiff,  notwithstandmg  that  he  has  also  procured  himself  to  be  TOund  over 
oy  recognizance  to  prosecute.  {Dubois  v.  Keats,  1 1  A.  &  E.  329 ;  see  Fitz- 
john  V.  Madcinder,  9  C.  B.  N.  S.  505.)  A  remand  is  the  act  of  the  magis- 
trate, and  may  be  sued  for  in  an  action  for  malicious  prosecution,  and  it 
cannot  be  charged  as  the  act  of  the  defendant  so  as  to  support  an  action 
for  false  imprisonment.    (See  Loch  v.  Ashton,  12  Q,  B.  871.} 
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in  and  for  the  county  of ,  on  the of ,  18 — ,  a  bill 

of  indictment  against  the  plaintifiPy  falsely  charging  him  with 
having  \_8tate  the  crime  or  ojfence  charged]^  and  mahcioudy  and 
i¥ithout  reasonable  and  probable  cause,  prosecuted  and  caused 
and  procured  the  plaintifF  to  be  tried  at  the  said  assizes  upon 
the  said  charge,  and  the  plaintifi  upon  such  trial  was  acquitted 
of  the  said  charge. 

Fartioulars  of  special  damage  are  as  follows : — 


For  a  Malicious  Arrest  under  s.  6  of  the  Debtors  Act^  1869  (c). 

The  defendant  maliciously  and  without  reasonable  and  prob« 
able  cause,  by  making  a  false  affidavit  on  an  application  under 
8.  6  of  the  Debtors  Act,  1869,  caused  and  procured  an  order  to 

be  made  by  the  Hon.  Mr.  Justice ,  on  the of , 

18 — ,  whereby  it  was  ordered  that  the  defendant  should  be 
arrested  and  imprisoned  as  therein  mentioned,  and  maliciously 
and  without  reasonable  and  probable  cause  procured  the  defen- 

(c)  By  the  Debtors  Act,  1869  (32  &  33  Yict.  c.  62),  s.  6:  "Where  the 

plaintiff,  in  any  action  in  any  of  her  Majesty's  superior  courts 

in  which,  if  brought  before  the  commencement  of  this  Act,  the  defendant 
would  have  been  liable  to  arrest,  proves  at  any  time  before  final  judg- 
ment, by  evidence  on  oath,  to  the  satisfaction  of  a  jud^  of  one  of  those 
courts,  that  the  plaintiff  has  good  cause  of  action  against  the  defendant 
to  the  amount  of  50/.,  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  Engird,  unless  he  be 
apprehended,  and  that  the  absence  of  the  defendant  from  England  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action,  such 
judge  may,  in  the  prescribed  manner,  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding  six  months,  unless  and  until 
he  has  sooner  given  the  prescribed  security,  not  exceeding  the  amount 
claimed  in  the  action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  court.**  This  section  somewhat  modifies  these  provisions 
in  actions  for  statutory  penalties.  As  to  the  practice  under  this  section, 
see  0.  LXIX. 

An  action  is  maintainable  for  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  making  or  procuring  an  affidavit  under 
the  above  pection,  and  thereby  obtaining  an  order  for  the  plaintiff's 
arrest.  (See  Banieh  v.  Fielding,  16  M.  &  W.  200 ;  Grainger  v.  Bill, 
4  Bing.  N.  C.  212;  and  Zec«  v.  Patterson,  7  Ch.  D.  866.)  A  person 
privileged  from  arrest  on  the  ground  that  he  is  attending  a  court  of 
justice  as  a  witness,  or  on  any  similar  ground,  if  arrested,  cannot  main- 
tain an  action,  although  the  arrest  was  made  maliciously  and  with  know- 
ledge of  the  privilege :  for  the  privilege  is  that  of  the  Court  granting  it, 
and  not  that  of  the  person,  and  it  is  discretionary  in  the  Court  to  allow 
the  privilege  even  if  claimed  by  the  plaintiff.  {Magnay  v.  Burt^  5  Q,  B. 
381 ;  Yearsley  v.  Heane,  14  M.  &  W.  322 ;  Fhilipa  v.  Naylor,  3  H.  &  N. 
14 ;  4  lb.  565 ;  27  L-  J.  Ex*  222 ;  28  lb.  225.) 
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dant  to  be  airested  on  the of ,  18 — ,  under  the  said 

order,  and  detained  in  oostody  for days  until  he  was  di»- 

ohar^ed  therefrom  by  an  order  of  the  Hon.  Mr.  Justice , 

dated  the of ,  18—,  whereby  the  said  first-mentioned 

order  was  rescinded. 
-   Particulars : — 

The  affidavit  was  false  in  the  following  particulars    [state 
same"]. 

[^State  special  damage^  if  anj/J] 


MLoDAMus  (a). 


(a)  By  the  C.  L.  P.  Act,  1854,  ss.  68—73,  the  superior  Courts  of 
conmion  law  were  empowered  to  grant  to  the  plaiutin  in  any  action 
(except  replevin  and  ejectment),  in  pursuance  oi  a  claim  to  be  made  in 
the  action,  a  peremptory  writ  of  mandamus  commanding  the  defendant  to 
fulfil  any  [public  or  ^uo^i'-public]  dut^  in  the  fulfilment  of  which  the 
plaintiff  was  personally  interested.  This  jurisdiction  was  transferred,  by 
s.  16  of  the  Judicature  Act,  1873,  to  the  High  Court  of  Justice,  and, 
although  the  above-mentioned  sections  of  the  C.  L.  P.  Act,  1854,  have 
been  repealed,  the  jurisdiction  thereby  given  has  been  preserved  by  s.  5 
of  the  repealing  Act  (46  &  47  Yiot.  c.  49),  and  also  by  s.  25  (8)  of  tJie 
Judicature  Act,  1873,  and  by  the  rules  of  the  B.  S.  C.  1883  (see  0.  UII. 
rr.  1—4  ;  O.  XLII.  r.  30.)  The  prerogative  writ  of  mandamus  will  not 
be  refused  in  all  cases  where  an  action  for  a  mandamus  might  have  been 
brought.  {R,  v.  L.  &  N,  W,  By,  Co.,  (1894)  2  a  B.  512 ;  63  L.  J.  Q,  B. 
695.)  A  mandamus  may  be  granted  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  such  order  should  be  made.  (See  the  Judicature  Act, 
1873,  s.  25  (8),  cited  **  Injunction,"  ante,  p.  446.) 

By  0.  LIII.  r.  4,  **  No  writ  of  mandamus  shall  hereafter  be  issued  in 
an  action,  but  a  mandamus  shall  be  by  judgment  or  order,  which  shall 
have  the  same  effect  as  a  writ  of  mandamus  formerly  had." 

Where  the  plaintiff  seeks  to  obtain  a  mandamus  m  any  action  he  must 
indorse  such  claim  upon  the  writ  of  siunmons.    (See  0.  LIII.  rr.  1,  2.) 

Hie  statement  of  claim  in  an  action  for  a  mandamus  should  distinctly 
claim  the  mandamus,  and  should  sufficiently  show  what  is  the  duty  of 
which  performance  is  sought  to  be  enforced,  and  should  state  the  material 
facts  relied  upon  in  support  of  the  claim,  and  allege  that  the  plaintiff  is 
personally  interested  in  the  fulfilment  of  such  duty,  and  that  he  sustains 
or  may  sustain  damage  by  the  non-performance  tiiereof ,  and  that  per- 
formance thereof  has  been  demanded  and  refused  or  neglected. 

A  mandamus  may  be  claimed  either  together  with  (uaims  for  damages 
or  other  relief,  or  separately,  and  it  is  not  necessary  that  the  plaintifiTin 
such  action  shotdd  show  a  cause  of  action  which  would  entitle  him  to 
recover  damages.  {Fotherhy  v.  Metrop.  Ry,  Co.,  L.  £.  2  C.  P.  188 ;  36 
L.  J.  C.  P.  88.)    The  duty  for  the  performance  of  which  a  mandamus  is 
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Statement  of  Claim  against  a  Company  which  has  given  Notice  to 
treat  for  the  Sale  of  Lands  under  the  Lands  Clauses  Con^ 
solidation  Act,  1845,  for  a  Mandamm  requiring  them  to  issue 
their  Warrant  for  a  Jury  to  assess  the  Value  :  see  "  Com^ 
pany,"  ante,  p.  380. 


Market  {a). 

claimed  in  an  action  must  be  one  of  a  public,  or  quasi-jpihlio,  nature,  as 
well  as  one  in  the  performance  of  which  the  plaintiff  is  personally 
interested.  (See  Benson  y.  Paul,  6  E.  &  B.  273 ;  25  L.  J.  Ct  B.  274 ; 
Narris  y.  Irish  Land  Co.,  8  E.  &  B.  512 ;  27  L.  J.  a  B.  115 ;  Fotherby  y. 
Met.  By.  Co.,  supra.)  Hence  an  action  for  a  mandamus  will  not  lie  for 
the  specific  performance  of  a  mere  personal  contract,  as  to  accept  a 
lease  under  an  agreement.  {Benson  y.  Patily  supra.)  Nor  will  an  action 
for  a  mandamus  lie  where  there  is  any  other  equally  eff ectxial  remedy, 
as  for  instance,  for  a  personal  debt  for  which  an  action  may  be  brought 
in  the  ordinary  manner.  {Bush  y.  Beavan,  1  H.  &  0.  500;  32  L.  J. 
Ex.64.) 

The  following  are  instances  of  actions  in  which  a  claim  for  a  mandamus 
has  been  held  to  lie,  yiz. :  an  action  against  a  public  company  for  a  man- 
damus requiring  them  to  register  the  plaintiff  as  a  shareholder  in  respect 
of  his  shares  {Nwris  v.  Irish  Land  Co.,  8  E.  &  B.  512  ;  27  L.  J.  Q.  B. 
115;  and  see  other  cases  cited  *'  Company,"  ante,  p.  379);  a  like  action 
for  a  mandamus  requiring  the  company  to  replace  on  the  register  the 
name  of  ^e  plaintiff  whica  had  been  wrongfully  remoyed  {Swan  y.  North 
British  Australasian  Co.,  7  H.  &  N.  603;  31  L.  J.  Ex.  425;  2  H.  &  C. 
175;  32  L.  J.  Ex.  273) ;  an  action  against  a  railway  company  for  a  man- 
damus requiring  them  to  issue  a  warrant  for  a  jury  to  assess  compen- 
sation for  land  which  they  had  giyen  notice  to  take  for  the  purposes  of 
their  undertaking  (see  **  Company,"  ante,  p.  380) ;  an  action  against  Im- 
proyement  Commissioners  for  a  mandamus  requiring  them  to  leyy  a  rate 
for  the  payment  of  a  debt  due  to  the  plaintiff  ( Ward  y.  Lowndes,  1  E.  &  E. 
940,  956;  28  L.  J.  Q.  B.  265 ;  29  lb.  40;  Worthington  y.  Hulton,  L.  E. 
1  Q.  B.  63) ;  an  action  a^inst  Improyement  Commissioners  to  compel 
them  to  apply  their  funds  in  payment  of  certain  bonds  in  compliance  with 
their  duty  ( Webb  y.  Heme  Bay  Commissioners,  L.  R.  5  Q.  B.  642 ;  39  L,  J. 
Q.  B.  221).  But  where  the  Qeneral  Council  established  by  the  Medical 
Act  (21  &  22  Yict.  c.  90),  acting  bond  fide  under  the  discretionary  powers 
giyen  them  by  that  Act,  had  expunged  the  plaintiff's  name  from  tiie 
register  of  medical  practitioners,  no  action  lay  against  them  for  a 
mandamus  to  restore  it.  {AUbtUt  y.  General  CouncU,  23  Q.  B.  D.  400 ; 
58  L.  J.  a  B.  606.) 

(a)  The  mere  grant  of  a  market  does  not  of  itself  confer  the  right  to 
preyent  persons  from  selling  on  market  days  in  their  priyate  houses, 
though  within  the  town  or  manor  where  the  market  may  be  held  {Mayor 
of  Macclesfield  y.  Chapman,  12  M.  &  W.  18;  Mayor  of  Penryn  y.  Best,  3 
Ex.  D.  292 ;  48  L,  J.  Ex.  103;  Corporation  of  Manchester  y.  Lyons,  22 
CIl.  D.  287) ;  but  such  right  may  be  acquired  by  immemorial  enjoy- 
ment or  prescription  {Mosley  y.  Walker,  7  B.  &  C.  40 ;  Mayor  of  MacdeS' 
field  y.  Pedley,  4  B.  &  Ad.  397 ;  Mayor  of  Penryn  y.  Best,  supra). 
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Statement  of  Claim  for  Disturbance  of  Market  and  Refusal  to  pay 
Tolls  (b) :  see  Mayor  of  Penryn  v.  Best,  3  Ex.  D.  292 ; 
48  L.  J.  Ex.  103. 


Master  and  Servant  {a). 


As  to  markets  authorized  by  statutes  incoiporatin^  the  Markets  and 
Fairs  Glauses  Act,  1847  (10  Yict.  c.  14),  see  the  provisions  of  that  Act, 
which,  by  s.  13,  exempts  sales  in  a  person's  own  dwelling-place  or  shop 
from  the  penalty  thereby  imposed  for  disturbance  of  such  markets.  (See 
Ashworth  v.  Heyworth,  L.  E.  4  Q.  B.  316 ;  38  L.  J.  M.  C.  91 ;  Fearon  v. 
Mitchell,  L.  E.  7  Q.  B.  690 ;  41  L.  J.  M.  C.  170 ;  Hooper  v.  Kenshole,  2 
Q.  B,  D.  127 ;  and  Abergavenny  Commissioners  v.  StraJcer,  42  Ch.  D.  83 ; 
58  L.  J.  Ch.  717,  where  see  as  to  injunctions  against  such  disturbance.) 

As  to  the  construction  of  grants  of  market,  see  Qrtat  Eastern  Ry.  Co., 
V.  Goldsmidy  9  App.  Cas.  927 ;  64  L.  J.  Ch.  162 ;  AU,~Gen,  v.  HomeTy 
14  Q.  B.  D.  245 ;  11  App.  Cas.  66 ;  54  L.  J.  Q.  B.  227 ;  55  11,  193 ;  and 
Corporation  of  Manchester  v.  Lyons,  supra,  where  see  as  to  the  effect  of  a 
re-grant  of  an  ancient  market  by  a  subsequent  statute. 

The  owners  of  a  cattle  market  are  bound  to  see  that  the  place  in  which 
they  hold  their  market  is  reasonably  safe  for  the  cattle,  and  if  a  person 
using  the  market  on  their  invitation  and  paying  them  tolls,  sustains 
damage  by  their  neglect  of  this  obligation,  he  may,  in  the  absence  of  con- 
tributory negligence  or  voluntary  acceptance  of  the  risk,  sue  them  for  the 
loss  so  sustained  by  him.  {Lax  v.  Corporation  of  Darlington,  5  Ex.  D.  28 ; 
49  L.  J.  Ex.  105.) 

(6)  As  to  what  acts  constitute  a  disturbance  of  a  market,  see  Mosley  t. 
Chadtvick,  7  B.  &  C.  p.  47,  n.  (a) ;  Mosley  v.  Walker,  7  B.  &  C.  40 ; 
Bridgland  v.  Shapter,  5  M.  &  W.  375 ;  Yard  v.  Ford,  2  Wms.  Saund. 
1871  ed.  p.  500 ;  Mayor  of  London  v.  Low,  49  L.  J.  Q.  B.  144 ;  42  L.  T. 
16 ;  Mayor  of  Dorchester  v.  Ensor,  L.  E.  4  Ex.  335;  Elwes  v.  Payne,  12 
Oh.  D.  468;  Corporation  of  Manchester  v.  Lyons,  supra;  Spurting  t. 
Bantoft,  (189n  2  Q.  B.  384 ;  60  L.  J.  a  B.  745. 

For  forms  oi  pleadings  before  the  Judicature  Acts,  see :  For  disturbing 
the  plaintiff^s  market  by  selling  goods  near  the  market :  Bridgland  v. 
Shapter,  5  M.  &  W.  376 ;  Mayor  of  Brecon  v.  Edwards,  1  H.  &  C.  51 ;  31 
L.  J.  Ex.  368 ;  for  disturbing  the  plaintijf^s  market  by  selling  goods  in 
private  shops  on  market  days :  Mayor  of  Devizes  v.  Clark,  3  A.  &  E.  506 ; 
Mosley  v.  Walker,  7  B.  &  0.  40 ;  Mayor  of  Macclesfield  v.  Chapman,  12 
M.  &  W.  18 ;  for  disturbing  the  plaintiff* s  right  of  holding  a  stall  in  a 
market  adjoining  his  house  by  removing  the  market:  Ellis  v.  Mayor  of 
Brid^oHh,  15  C.  B.  N.  S.  52 ;  32  L.  J.  C.  P.  273. 

It  is  no  defence  to  an  action  for  an  injunction  against  disturbance  of  a 
market,  that  the  accommodation  in  the  plaintiffs  market  is  insufficient. 
{Great  Eastern  Ry,  Co.  v.  Ooldsmid,  9  App.  Cas.  927 ;  54  L.  J.  Ch.  162.) 

(a)  A  master  may,  in  general,  sue  for  loss  of  services  caused  by  an 
injury  to  his  servant  inflicted  by  the  defendant  (see  the  cases  cited  infm, 
and  nodsoll  v.  Stallebrass,  11  A.  &  E.  301);  and  he  may  maintain  the 
action  although  the  injury  done  to  the  servant  was  not  direct,  but  conse- 
quential, and  one  for  wmch  the  servant  could  not  have  maintained  an 
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Statement  of  Claim  far  enticing  away  the  Plaintiff^ s  Servant  {b.) 

On  the of  ,  18 — ,  A.  B.  was  in  the  service  of  the 

plaintifi  [in  his  business  of  a ],  and  the  defendant  then 

wrongfully  entioed  and  procured  the  said  A.  B.  to  depart  from 
the  said  service  unlawfully  and  without  the  consent  and  against 
the  will  of  the  plaintiff,  whereby  the  plaintiff  was  deprived  of 
the  services  of  the  said  A.  B.,  and  was  put  to  great  inconvenience 
[in  his  said  business]. 

Particulars : — 


action  of  trespass  {Martinez  v.  Oerher,  3  M.  &  G.  88).  But  where  the 
injury  to  the  seirant  is  actionable  only  by  reason  of  a  contract  between 
the  seryant  and  the  defendant,  to  whioi  the  plaintiff  is  not  a  party,  the 
plaintiff  cannot  maintain  the  action,  as  where  the  seryant  became  a 
passenger  on  the  defendant's  railway,  and  was  injured  in  the  carriage  by 
the  defendant's  neglect  of  duty,  it  was  held  that  the  plaintiff  could  not 
recoyer  for  the  loss  of  seryices.  {Alton  y.  Midland  By,  Co.,  19  C.  li.  N.  S. 
213;  34  L.J.  0.  P.  292.) 

The  loss  of  service  is  essential  to  the  cause  of  action. 

It  has  been  held  that  a  master  cannot  maintain  an  action  for  loss  of 
services  caused  by  an  injury  which  resulted  in  the  immediate  death  of  his 
servant.  {Per  Kelly,  C.  B.,  and  Pigott,  B.,  Bramwell,  B.,  dissenting,  Oshom 
y.  OiUttt,  L.  E.  8  Ex.  88 ;  42  L.  J.  Ex.  63.) 

An  action  may  be  maintained  by  a  parent  for  the  loss  of  service  of  his 
child,  if  the  child  is  living  with  the  parent,  and  capable  of  performing  acts 
of  service ;  but  where  the  child  was  incapable  of  performing  any  service 
by  reason  of  his  tender  age,  the  action  was  held  not  maintainable.  {ffaU 
V.  Hollander,  4  B.  &  0.  660.) 

(6)  In  order  to  maintain  this  action  there  must  be  a  yalid  contract  of 
service,  or  an  actual  subsisting  service  ia  fact  {Sykes  y.  Dixon,  9  A.  &  E. 
693;  Hartley  y.  Cummings,  5  C.  B.  247;  Bowen  y.  Hall,  6  Q.  B.  D.  333; 
50  L.  J.  Q.  B.  305 ;  De  Francesco  y.  Bamum,  45  Ch.  D.  430 ;  60  L.  J.  Ch. 
631),  to  the  knowledge  of  the  defendant  {Fores  y.  Wilson,  Feake,  55 ; 
De  Francesco  y,  Bamum,  supra),  and  an  actual  loss  of  service  by  the  act  of 
the  defendant  (see  Eager  y.  Orimwood,  1  Ex.  61).  An  action  will  not  lie 
for  enticing  away  an  apprentice  if  the  indentures  of  apprenticeship  are 
yoid.  {Cox  y.  Muruxy,  6  C.  B.  N.  S.  375.)  The  seryices  of  a  daughter 
residing  at  home  are  sufficient  to  entitle  the  father  to  maintain  an  action 
for  enticing  her  away.  {Evans  y.  Walton,  L.  E.  2  C.  P.  615 ;  36  L.  J. 
0.  P.  307.)  "Where  the  defendant  has  enticed  away  the  plaintiff's  appren- 
tice, or  has  kept  him  after  notice,  the  plaintiff  may  waive  the  tort  and  sue 
as  upon  a  contract  for  the  value  of  his  services.  {Lightly  y.  ClousUm,  1 
Taunt.  112 ;  Foster  y.  Stewart,  3  M.  &  S.  191.) 

B.L.  H  H 
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For  a  Form  under  th£  old  Practice  for  maliciously  enticing  away  a 
Singer  andprocunng  her  to  break  lier  Engagements^  see  Lumley 
Y.  Gye,  2F.SfB,  216 ;  22  L.  J.  Q.  B.  463. 


For  Loss  of  Services  by  the  Seduction  of  the  Plaintiff* s  Servant  {c). 

{B.  S.  a  1883y  App.  C.y  Sect,  FZ,  iVb.  9.) 

The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  of  G.  H.,  the  [daughter  and] 
servant  of  the  plaintiff. 
Particulars  of  special  damage  are  as  follows : — 

£     «.   d. 
Loss  of  service  from  the  1st  of  March  to  the 

30th  of  November,  1882         .        .        .     100    0    0 
Nursing  and  medical  attendance         .        *      10  10     0 

110  10    0 
The  plaintiff  claims  500/. 
Place  of  trial,  Berkshire. 

(Signed) 
JDelivered 


(c)  In  order  to  maintain  an  action  for  seduction,  the  relation  of  master 
and  servant  must  subsist  between  the  plaintiff  and  the  seduced  person  at 
the  time  of  the  seduction  (Davies  v.  Williams^  10  Q.  B.  725 ;  Hedges  v. 
Tagg,  L.  B.  7  Ex.  283 ;  41  L.  J.  Ex.  169) ;  but  the  services  of  a  daughter 
to  her  parents  are  sufficient  for  this  purpose  {Ih),  Where  the  seduced 
woman  is  at  the  time  of  the  seduction  in  the  Bervice  of  her  seducer  and  not 
of  her  father,  her  father  can  maintain  no  action  in  respect  of  her  seduction 
notwithstanding  that  she  may  have  left  her  seducer's  service,  and  be 
performing  services  for  her  father  and  living  at  her  father's  expense  at 
the  time  of  the  birth  of  her  child.     {Gladney  v.  Murphy ^  26  L.  E.  Ir.  651.) 

A  father  can  maintain  an  action  for  the  seduction  of  his  daughter  only 
in  respect  of  his  loss  of  his  daughter's  semces  occasioned  by  the  seduction, 
and  not  in  respect  of  his  being  compelled  to  maintain  her  by  reason  of  the 
seduction.  {Grinnell  v.  Wells^  7  M.  &  G.  1033.)  The  loss  of  service 
must  be  alleged  in  the  statement  of  claim,  and  proved.  Any  loss  of 
service,  however  trifling,  would  seem  sufficient  for  the  purpose  of  main- 
taining this  action.  (See  Thompson  v.  Boas^  5  H.  &  N.  16 ;  29  L.  J.  Ex. 
1 ;  Manley  v.  Field,  7  C.  B.  N.  S.  96 ;  29  L.  J.  C.  P.  79 ;  Jiist  v.  Fafur, 
4  B.  &  S.  409 ;  32  L.  J.  Q.  B.  386 ;  Evans  v.  Walton,  ante,  p.  465;  Terry  v. 
Hutchimony  L.  E.  3  Q.  B.  599 ;  37  L.  J.  Q.  B.  257 ;  Hedges  v.  Tagg, 
supra.) 

The  loss  of  service  must  be  occasioned  by  the  act  of  the  defendant. 
Where  the  jury  found  that  the  defendant  seduced  the  plaintiff's  daughter, 
but  was  not  the  father  of  the  child  whose  birth  occasioned  the  loss  of 
service,  he  was  held  entitled  to  a  verdict.    {Eager  v.  Orrmwood,  1  Ex.  61.) 
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Against  a  Master  for  Injuries  caused  by  the  Negligent  Driving  of 
his  Servant  (d) :  see  R.  S.  C.  1883,  App.  C,  Sect.  FT., 
No.  3,  cited  "  Negligence,^'  post,  p.  477. 


{d)  The  master  is,  in  general,  liable  for  the  negligence  of  his  servant  in 
the  course  of  his  employment,  and  he  is  also  liable  for  wrongful  acts  done 
by  the  servant  wilfully  and  intentionally,  if  done  in  the  course  of  the 
employment  and  for  the  purposes  of  the  master.  {Limpus  y.  Lond,  Gen. 
Omnibus  Co,,  1  H.  &  C.  526 ;  32  L.  J.  Ex.  34 ;  Huzzey  v.  Field,  2  0.  M. 
&  B.  432 ;  Cro/t  v.  Alison,  4  B.  &  Aid.  690 ;  Patten  v.  Eea,  2  C.  B.  N.  S. 
606 ;  26  L.  J.  C.  P.  236 ;  Whatman  v.  Pearson,  L.  E.  3  C.  P.  422 ;  37 
L.  J.  C.  P.  156 ;  Bayley  v.  M.  S,  &  L.  Ry.  Co.,  L.  E.  8  0.  P.  148 ;  42  L.  J. 
C.  P.  78 ;  Dyer  v.  Munday,  (1895)  1  Q.  B.  742 ;  64  L.  J.  Q.  B.  448.)  He  is 
liable  for  every  such  wrong  of  his  servant  or  agent  as  is  committed  in  the 
course  of  his  service,  and  for  the  master^s  "^nefit,  though  no  express 
conunand  or  privity  of  the  master  be  proved,  because,  although  the  master 
may  not  have  authorized  the  particular  act,  he  has  put  the  agent  in  his 
place  to  do  that  class  of  acts,  and  he  must  be  answerable  for  me  manner 
m  which  that  agent  has  conducted  himself  in  doing  those  acts.  {Barwick 
V.  English  Joint  Stock  Bank,  L.  E.  2  Ex.  259 ;  36  L.  J.  Ex.  147,  per 
Willes,  J. ;  Mackay  v.  Commercial  Bank  of  New  Brunswick,  L.  E.  6  P.  0. 
394 ;  43  L.  J.  P.  0.  31 ;  Houldsworth  v.  City  of  Glasgow  Bank,  o  Anp. 
Cas.  317.)  The  master,  however,  is  not  liable  for  the  negligence  of  nis 
general  servant  whilst  acting  imder  the  orders  and  con^I  of  another 
person  {Rourke  v.  White  Moss  Coll.  Co.,  2  0.  P.  D.  205 ;  46  L.  J.  0.  P.  283; 
Swainson  v.  N.  E.  Ry.  Co.,  3  Ex.  D.  341 ;  47  L.  J.  Ex.  372 ;  Donovan  v. 
Laing,  &c.  Syndicate,  (1893)  1  Q.  B.  629;  63  L.  J.  Q.  B.  25) ;  nor  is  he 
liable  for  acts  done  bv  the  servant  beyond  the  scope  of  his  employment,  or 
for  acts  done  by  him  for  his  own  purposes  {Lyons  v.  Martin,  8  A.  &  E.  512 ; 
Mitchell  V.  Crassweller,  13  C.  B.  237 ;  22  L.  J.  0.  P.  100 ;  Storey  v.  Ashton, 
L.  E.  4  Q.  B.  476 ;  38  L.  J.  Q.  B.  223 ;  Rayner  v.  Mitchell,  2  C.  P.  D. 
357 ;  Stevens  v.  Woodivard,  6  Q.  B.  D.  318 ;  50  L.  J.  0.  P.  231 ;  British 
Banking  Co.  v.  Chamwood  Ry.  Co.,  18  Q.  B.  D.  714 ;  56  L.  J.  Q.  B.  449). 

The  master  is  not  in  general  liable  for  the  negligence  of  persons  em- 
ployed by  the  servant  to  do  his  work,  between  whom  and  the  master  the 
relation  of  master  and  servant  does  not  exist.  {Milligan  v.  Wedge,  12 
A.  &  E.  737 ;  Rapson  v.  CuhiU,  9  M.  &  W.  710 ;  Gwilliam  v.  Twist,  (1895) 
2  Q.  B.  84 ;  64  L.  J.  Q.  B.  474.)  The  hirer  of  a  carriage  and  horses,  to  be 
driven  by  the  servant  of  the  owner,  is  not  liable  for  the  negligent  driving 
of  the  servant.  {Laugher  v.  Pointer,  5  B.  &  0.  547  ;  Quarman  v.  Burnett, 
6  M.  &  W.  499;  Jones  v.  Corporation  of  Liverpool,  14  Q.  B.  D.  890;  64 
L.  J.  Q.  B.  345 ;  and  see  McLaughlin  v.  Pryor,  4  M.  &  Q-.  48.)  A  cab 
proprietor  under  the  statutes  relating  to  hacKney  carriages  is  liable  for 
the  negligence  of  his  driver.  {Poivles  v.  Eider,  6  E.  &  B.  207 ;  Venabhs 
v.  SmitJi,  2  Q.  B.  D.  279 ;  46  L.  J.  Q.  B.  470 ;  King  v.  Lond(m  Improved 
Cab  Co.,  23  Q.  B.  D.  281 ;  58  L.  J.  Q.  B.  456;  Keen  v.  Henry,  (1894)  1 
Q.  B.  293;  63  L.  J.  Q.  B.  211.) 

Where  a  person  employs  a  contractor  to  do  certain  work,  the  work 
being  proper  to  be  done  and  the  contractor  a  proper  person  to  do  it,  the 
employer  is  not  in  general  liable  for  injuries  caused  by  the  negligence  of 
the  contractor  or  of  the  servants  employed  by  the  contractor  in  the  per- 
formance of  the  work  {Reedie  v.  X.  ife  N.  W.  Ry.  Co.,  4  Ex.  244 ;  Overton 
V.  Freeman,  11  C.  B.  867;  Peachey  v.  nmrJand,  13  C.  13.  IH2 ;  Steel  v. 

II  II  2 
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Commencement  of  Statement  of  Claim  in  an  Action  under  tihe 
Employers'  Liability  Ad,  1880  (43  8f  44  Vict.  c.  42), 
removed  into  the  High  Court  by  Certiorari  {e). 

1.  The  plaintiff  entered  a  plaint  in  and  caused  a  summons  to 
be  issued  out  of  the  county  court  of ,  holden  at ,  against 


Sovth  Ea^em  Ry,  Co,,  16  C.  B.  650;  Allen  v,  Hayward,  7  Q.  B.  960; 
Pearson  v.  Cox,  2  C.  P.  D.  369;  Dalton  v.  Angus,  6  App.  Cas.  740,  829; 
50  L.  J,  Q.  B.  689 ;  Jones  v.  Corporation  of  Liverpool,  supra) ;  but  he  is 
liable  where  the  work  contracted  for  is  wrongful  and  causes  the  injury 
(Ellis  V.  Sheffield  Gas  Co,,  2  E.  &  B.  767  ;  Hole  v.  Sittrnghourne  By,  Co,,  6 
H.  &  N.  488 ;  30  L.  J.  Ex.  81 ;  Blake  v.  Thirst,  2  H.  &  C.  20 ;  32  L.  J. 
Ex.  188).  He  may  also  be  liable  where  he  retains  a  control  over  the 
contractor  or  personally  interferes  with  the  work  {Burgess  v.  Gray,  1 
C.  B.  578) ;  and  where  a  duty  is  incumbent  upon  a  person,  he  is  not 
excused  for  the  omission  or  imperfect  performance  of  tne  duty  by  reason 
of  his  haying  engaged  a  contractor  to  do  it  {Hole  v.  Sittingbourne  By,  Co., 
supra;  Tarry  y,  AsJiton,  1  Q.  B.  D.  314;  45  L.  J.  Q.  B.  260;  Bawer  v. 
Feate,  1  Q.  B.  D.  321 ;  45  L.  J.  Q,  B.  446 ;  Dalton  v.  Angus,  supra ; 
Hardaker  v.  Idle  District  Council,  (1896)  1  Q,  B.  335). 

Where  the  work  which  the  contractor  is  employed  to  do  is  such  that, 
in  the  absence  of  reasonable  care  and  precaution,  it  is  likely  to  involye 
injurious  consequences  to  a  neighbour,  the  employer  may  oe  liable  for 
the  negligence  of  the  contractor  in  doing  the  work.  {Ih. ;  Hughes  v. 
Fercival,  8  App.  Cas.  443;  52  L.  J.  Q.  B.  719;  Black  y.  Christchurch 
Fina7ice  Co,,  (1894)  A.  C.  48;  Hardaker  v.  Idle  District  Council,  supra.) 

(e)  Before  the  passing  of  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42\  a  master  was  not  in  general  liable  to  an  action  at  the  suit  of 
a  servant  for  an  injury  arising  from  the  negligence  of  a  fellow-servant  in 
the  course  of  a  common  employment.  {Priestley  v.  Fowler,  3  M.  &  W.  1 ; 
Hutchinson  v.  York  Ry,  Co,,  5  Ex.  343  ;  Degg  v.  Midland  Rt/,  Co,^  1  H.  & 
N.  773  ;  26  L.  J.  Ex.  171 ;  Searle  v.  Lindsay,  11  C.  B.  N.  S.'429 ;  31  L.  J. 
C.  P.  106;  Swainson  v.  N,  E,  Ry,  Co.,  3  Ex.  D.  341 ;  47  L.  J.  Ex.  372; 
Johnson  v.  Lindsay,  (1891)  A.  C.  371 ;  61  L.  J.  Q.  B.  90.)  This  is  still  the 
law  with  regard  to  actions  begun  in  the  High  Court  of  Justice ;  but  by  the 
above-mentioned  Act  (which  has  been  continued  from  time  to  time  by 
later  Acts)  a  special  action,  to  be  brought  in  a  county  court,  is  given  in 
respect  of  personal  injury  caused  to  a  workman  imder  the  circumstances 
therein  set  forth.  By  s.  6  of  the  above  Act,  upon  the  application  of  either 
plaintiff  or  defendant,  power  is  given  to  direct  the  removal  of  such  action 
mto  the  High  Court  by  certiorari.  This  power  is  discretionary,  and  will 
not  be  exorcised  in  the  absence  of  special  circumstances  plainly  rendering 
its  exercise  desirable.  {Munday  v.  Thames  Ironworks  Co,,  10  Q.  B.  D.  59; 
52  L.  J.  Q.  B.  119 ;  R,  y.  Judge  of  City  of  London  Court,  14  Q.  B.  D.  905; 
54  L.  J.  Q.  B.  330.)  After  removal,  the  action  is  conducted  in  all  respects 
as  if  it  had  been  originally  commenced  in  the  High  Court.  {Dairies  y. 
Williams,  13  Ch.  D.  550 ;  49  L.  J.  Ch.  352.) 

By  s.  8,  the  word  "workman"  is  defined  as  **a  railway  servant,  and 
any  person  to  whom  the  Employers  and  Workmen  Act,  1875,  applies." 
As  to  the  effect  of  this  definition,  see  Grainger  v.  Ainsley,  6  Q.  B.  D. 
182 ;  50  L.  J.  M.  C.  48 ;  Morgan  v.  London  General  Omnibus  Co,,  13  Q. 
B.  D.  832 ;  53  L.  J.  Q.  B.  352 ;  Jacks(m  y.  Hill,  13  Q.  B.  D.  618 ;  Coak  y. 
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the  defendants  in  respect  of  the  cause  of  action  hereinafter  set 

forth,  and  bv  a  writ  of  certiorari  duly  issued  on  the of , 

18 — ,  out  of  the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  directed  to  the  judge  of  the  said  County  Court,  the  said 
plaint,  with  all  things  touching  the  same,  were  sent  into  the  said 
Queen's  Bench  Diyision  of  the  said  High  Court  of  Justice. 
2.  &o.  Instate  the  facts  concisely^  shaicing  the  cause  of  action,'] 

^ — ~^— —    --      -  -  -  ■  ■    I      _ 

North  Met,  Tram.  Co,,  18  Q.  B.  D.  683  ;  56  L.  J.  Q.  B.  309 ;  Yarmouth  y. 
France,  19  Q.  B.  D.  647  ;  67  L.  J.  a  B.  7  ;  Hunt  v.  G,  N,  Ry,  Co,,  (1891) 
1  a  B.  601 ;  60  L.  J.  Q.  B.  498;  Wild  v.  Waygood,  (1892)  1  Q.  B.  783 ; 
61  L.  J.  Q.  B.  391. 

In  order  to  exempt  the  master  from  liability  iq  an  action  not  within 
the  Employers'  Liability  Act,  1880,  there  must  be  a  common  employ- 
ment and  a  common  master,  though  the  service  need  not  be  permanent  or 
for  any  defined  time.  {Johnson  v.  Lindsay,  (1891)  A.  C.  371;  61  L.  J. 
Q.  B.  90.)  Where  two  servants  are  servants  of  the  same  master,  and 
where  the  service  of  each  will  bring  them  so  far  to  work  in  the  same  pla^e 
and  at  the  same  time  that  the  negligence  of  one  in  what  he  is  doing,  as 
part  of  the  work  which  he  is  bound  to  do,  may  injure  the  other  wlulst  he 
IS  doincr  the  work  which  he  is  bound  to  do,  the  master  is  not,  at  common 
law,  liaole  to  the  one  servant  for  the  negligence  of  the  other.  {Per  Brett, 
Ij.  J.,  in  Charles  v.  Taylor,  3  C.  P.  D,  at  p.  496.)  Workmen  do  not  cease 
to  be  fellow- workmen  because  they  are  not  all  equal  in  point  of  station 
or  authority.  ( Wilson  v.  Merry,  L.  B.  1  H.  L.  Sc.  326 ;  Medley  v.  Pinkney 
iyteamship  Co,,  (1894)  A.  C.  222 ;  63  L.  J.  Q.  B.  419.) 

A  person  who  volunteers  to  assist  a  servant  in  his  work  is  in  the  same 
position  as  a  servant  in  respect  of  the  right  of  action  for  personal  injury 
against  tiie  master.  {Degg  v.  Midland  By,  Co,,  l'K,&ls,  773 ;  26  L.  J. 
Ex.  171 ;  Potter  v.  Favlkner,  1  B.  &  S.  800 ;  31  L.  J.  Q.  B.  30;  and  see 
Abraham  v.  Reynolds,  5  H.  &  N.  143.)  But  where,  while  a  person  is  on 
the  defendants'  premises  with  their  consent  for  the  purpose  of  assisting  in 
the  delivery  of  nis  own  goods,  an  accident  happens  to  him  through  the 
negligence  of  the  defen&nts'  servants,  the  defendants  are  liable  to  him 
for  the  consequences  of  their  negligence.    (Wrights,  L,  &  N,W,  Ry,  Co,, 

1  Q.  B.  D.  262 ;  45  L.  J.  Q.  B.  670 ;  and  see  Holmes  v.  JV^.  E,  Ry,  Co:, 
L.  B.  6  Ex.  123 ;  38  L.  J.  Ex.  161.)  Where  a  railway  station  was  used 
by  two  companies,  it  was  held  that  the  respectiye  servants  of  the  two 
companies,  in  the  course  of  their  ordinary  duties,  were  not  on  that  account 
engaged  in  a  common  employment.    {WarhurUm  y.  G,  W,  Ry,  Co.,  L.  B. 

2  jSx.  30 ;  36  L.  J.  Ex.  9.)  In  an  ordinary  contract  of  service,  there  is 
no  implied  promise  on  the  part  of  the  master  not  to  expose  the  servant  to 
extraordinary  risk  in  the  course  of  the  employment.  {Riley  y.  Baxendale, 
6  H.  &  N.  445;  30  L.  J.  Ex.  87.)  On  the  principle  of  volenti  non  fit 
injuria,  it  is  held  that  where  a  servant  or  workman  has  volimtanly 
accepted  and  undertaken  the  risk  of  a  danger  from  which  he  afterwards 
suffers  a  personal  injury,  he  has  no  right  of  action  in  respect  of  it  against 
his  employer ;  but  to  make  this  maxim  applicable,  it  must  be  shown  that 
he,  either  expressly  or  impliedly  by  his  conduct,  consented  to  accept  tiie 
risk  with  full  knowledge  of  the  danger,  and  that  the  mere  fact  of  his  con- 
tinuing in  tibe  service  with  knowledge  of  the  danger  is  not  necessarily 
oonclusiye  evidence  of  such  consent  on  his  part.  {Smith  y.  Baker,  (1891) 
A.  a  525;  60  L.  J.  a  B.  683.) 
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By  a  8e7*vant  against  his  Master  for  employing  him  to  work  upon 

an  unsafe  Scaffolding  (/). 

The  plaintiff  was  employed  [as  a  bricklayer]  by  the  defendant 
to  do  certain  work  for  the  defendant  upon  a  oertain  scaffolding 
constructed  by  the  defendant,  which  said  scaffolding  was,  by 
the  negligence  and  default  of  the  defendant,  constructed 
unsafely  and  with  defective  and  improper  materials,  and  was  in 
an  unsafe  condition  and  unfit  to  be  used  for  the  said  work,  which 
the  defendant  well  knew,  but  of  which  the  plaintiff  was  ignorant, 
and  by  reason  of  the  premises,  whilst  the  plaintiff  was  so 
employed  in  doing  the  said  work  upon  the  said  scaffolding,  the 
said  scaffolding  broke  and  gave  way,  and  the  plaintiff  was 
thereby  thrown  to  the  ground,  and  seriously  injured  and 
rendered  unfit  for  work,  and  put  to  great  expense. 

Particulars  are  as  follows  : — 


(/)  An  action  in  the  High  Court  will  lie  at  the  suit  of  a  servant  against 
his  master  for  knowingly  providing  bad  materials  or  instruments  for  the 
work,  whereby  injury  is  caused  to  the  servant,  unless  the  servant  under- 
took the  work  with  the  knowledge  of  the  state  of  the  materials  or  instni- 
ments.  It  is  the  master's  duty  to  be  careful  that  his  servant  is  not  induced 
to  work  under  a  notion  that  tackle  or  machinery  is  staunch  and  secure, 
when  in  fact  the  master  knows,  or  ought  to  know,  that  it  is  not  so ;  and 
if  from  any  negligence  in  this  respect  damaee  arises  to  the  servant  the 
master  is  responsible.  {Per  Lord  Oranworui,  C,  Paterwn  v.  WaUac, 
1  Macq.  H.  L.  C.  748 ;  Barlomhill  Coal  Co,  v.  Reid,  3  Macq.  H.  L.  C.  266, 
288;  RohtrU  v.  Smith,  2  11.  &  N.  213;  26  L.  J.  Ex.  319;  Mdl<yrs  v. 
AV/aw,  1  B.  &  S.  437 ;  30  L.  J.  Q.  B.  333 ;  Wilson  v.  Merry,  L.  R.  1 
H.  L.  Sc.  326;  Griffiths  v.  London  Docks  Co,,  13  Q.  B.  D.  259;  53  L.  J. 
Q.  B.  504  ;  Smith  v.  Baker,  (1891)  A.  C.  325 ;  60  L.  J.  Q.  B.  683.) 

The  statement  of  claim  must  not  only  affirm  the  master^s  knowled^ 
of  the  danger,  but  must  also  negative  the  servants'  knowledge  of  it. 
{Griffiths  V.  London  Docks  Co,,  supra.) 

An  action  will  lie  at  the  suit  of  a  servant  against  his  master  for  negli- 
gently employing  an  incompetent  fellow-servant,  through  whose  incom- 
petency the  plaintitt'  is  injured,  although  there  is  no  generally  implied 
warranty  by  the  master  of  the  competency  of  his  workmen.  {Tarrant  y. 
Wehh,  18  C.  B.  797 ;  25  L.  J.  C.  P.  261 ;  Wilson  v.  Merry,  supra;  AUen  v. 
New  Gas  Co,,  L.  R.  1  H.  L.  Sc.  326.) 

As  to  the  statutory  liability  of  a  master  with  regard  to  unfenced 
machinery  in  factories,  see  **  Fences,^*  ante,  p.  431. 
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Medical  Practitioners  (a). 

Statement  of  Claim  against  a  Medical  Practitioner  for  Negligence 
and  Umkilfulness  in  the  Treatment  of  a  Patient  (a). 

The  plaintiff  has  suffered  damage  from  the  negligence  and 
nnskilf ainess  of  the  defendant  as  a  medical  practitioner,  retained 
and  employed  by  the  plaintiff  for  reward  to  attend  and  treat 

the^  plaintiff  for  ^here  state  the  malady  or  ailment^  from 

vhioh  the  plaintiff  was  then  suffering. 

Particulars : — 

\^Here  state  particulars  of  the  negligence  and  unskUfulness  com- 
plained  of  and  the  damage  sustained  by  the  plaintiff .'] 


Mesne  Profits. 

See  "  Landlord  and  Tenant^^  antOy  p.  275  ;  "  Recovery  of  Landy^ 

posty  p.  494. 


Mines. 
See  "  Supporty*  posty  p.  512  ;  "  TrespasSj^  posty  p.  528. 


Mischievous  Animals  (6). 


(a)  See  Slater  v.  Baker,  2  Wils.  359 ;  Seare  v.  Prentice,  8  East,  348 ; 
Oladwell  v.  SteggaU,  6  Bing.  N.  C.  733 ;  Hancke  v.  Hooper,  7  0.  &  P.  81 ; 
Lanphier  v.  Phipos,  8  C.  &  P.  475  ;  and  see  **  Negligence,**  post,  p.  473  ; 
and  "  Medical  Attendance,**  ante,  p.  287  ;  **  Work,**  ante,  p.  367. 

{b)  Lions,  tigers,  elephants,  bears,  and  other  like  animals  of  a  savage 
nature,  are  presumed  by  law  to  be  dangerous,  and  a  person  who  keeps  an 
animal  of  this  kind  is  bound  at  his  j>eril  to  prevent  it  from  doine  injury, 
and  is  prima  facie  liable  for  any  injury  done  by  it,  whether  he  knew  the 
particular  animal  to  be  dangerous  or  not.  {Filburn  y.  People* a  Palace  Co,, 
25  a  B.  D.  258 ;  59  L.  J.  Q.  B.  471.) 

Ordinary  tame  or  domesticated  animals,  such  as  dogs,  horses^  bulls, 
oows  and  oxen,  belong  to  a  different  class,  and  are  not  presumed  by  law 
to  be  dangerous ;  but,  if  an  animal  of  this  kind  causes  injury  by  reason 
of  its  fierce  and  mischieyous  disposition,  the  person  who  kept  it  is  liable 
to  an  action  for  such  injury,  on  proof  that  he  knew  the  particular  animal 


1 


472  Statements  of  Claim  in  Actions  for  Wrongs. 

Statement  of  Claim  for  knomngly  keeping  a  Fierce  Dog  which 

injured  the  Plaintiff  (c). 

1.  The  plaintiff  has  suffered  damage  from  personal  injuries  to 
the  plaintm  caused  by  a  dog  which  was  kept  by  the  defendant, 
attacking  and  biting  the  pleuntiff  on  the day  of y  18 — . 


to  be  dangerous  or  mischieyous.  The  wrongful  act  in  such  cases  consistB 
in  insecurely  keeping  the  dangerous  animal  with  knowledge  of  its  pro- 
pensities, aud  it  IB  unnecessary  to  show  negligence  {^May  y.  Burdkt,  9 
Q.  B.  101  ;  see  *'  Mischievous  AnimaUy^  post,  p.  927),  or  that  the  defen- 
dant was  the  owner  of  the  animal  (McKone  y.  Wood,  5  C.  &  P.  1).  Where 
the  plaintiff  has  acted  in  such  a  manner  as  to  bring  the  injury  upon 
himself,  this  fact  would  constitute  a  defence  to  his  action.  ( Curtis  y .  Muls^ 
6  0.  &  P.  489 ;  Charlwood  y.  Oreig,  3  0.  &  K.  48 ;  Filburfi  y.  People's 
Palace  Co.,  25  a  B.  D.  258,  260 ;  69  L.  J.  a  B.  471.) 

As  to  trospasses  by  animals,  see  *'  I'respass,**  post,  p.  525 ;  *'  Fences" 
ante,  p.  429. 

As  to  distress  of  animals  damage  feasant,  see  **  Distress,"  post,  p.  894. 

(c)  The  ayerment  that  the  dog  was  of  a  fierce  and  mischieyous  nature 
and  accustomed  to  bite,  may  be  supported  by  eyidenoe  that  it  was  of  a 
fierce  disposition  and  attempted  to  bite,  to  the  knowledge  of  the  defendant, 
■without  proof  that  it  had  oyer  bitten  anyone  before  ( Worth  y.  CHUing, 
L.  B.  2  0.  P.  1) ;  but  it  is  not  sufficient  to  show  merely  that  the  dog  was 
of  a  fierce  disposition  and  usaally  tied  up  by  the  defendant  {Beck  y.  Dyson, 
4  Gamp.  198).  If  the  owner  of  a  dog  appoints  a  seryant  to  keep  it,  the 
seryant's  knowledge  ot  the  dog^s  fercocity  is  the  knowledge  of  the  master. 
{Baldwin  y.  Casella,  L.  B.  7  Ex.  325 ;  41  L.  J.  Ex.  167.)  A  complaint 
made  to  the  defendant's  wife  on  the  premises  for  the  piurpose  of  oeing 
communicated  to  the  defendant,  was  held  to  be  eyidence  of  defendeuit's 
knowledge.  (Oladman  y.  Johnson,  36  L.  J.  C.  P.  153.)  So  also  was  a 
complaint  made  to  defendant's  barmaids  on  the  premises.  {AppUhee  y. 
Percy,  L.  B.  9  0.  P.  647  ;  43  L.  J.  0.  P.  365 ;  per  Coleridge,  0.  J.,  and 
Keating,  J. ;  Brett,  J.,  dissenting.) 

With  respect  to  injuries  done  to  sheep  and  cattle  by  dogs,  it  is  enacted, 
by  28  &  29  Vict.  c.  60,  s.  1,  that  **  the  owner  of  eyery  dog,  shall  be  liable 
in  damages  for  injury  done  to  any  cattle  or  sheep  by  ms  dog ;  and  it  shall 
not  be  necessary  for  the  party  seeking  such  damages  to  show  a  preyious 
mischieyous  propensity  in  such  dog,  or  the  owner's  knowledge  of  such 
preyious  propensity,  or  that  the  injury  was  attributable  to  neglect  on  the 
part  of  such  owner.  Such  damages  shall  be  recoyerable  in  any  court  of 
competent  jurisdiction  by  the  owner  of  such  cattle  or  sheep  killed  or 
injured.  Where  the  amoimt  of  the  damages  claimed  shall  not  exceed  fiye 
pounds,  the  same  shall  be  recoyerable  in  a  summary  way  before  any  justice 
or  justices  sitting  in  petty  sessions." 

The  word  "cattle  includes  horses  and  mares.  {Wright  y.  Pearson, 
L.  B.  4  Q.  B.  582  ;  38  L.  J.  a  B.  112.) 

By  s.  2  it  is  proyided  that  **  the  occupier  of  any  house  or  premises  where 
any  dog  was  kept  or  permitted  to  liye  or  remain  at  the  time  of  such  injury 
shall  be  deemed  to  be  the  owner  of  such  dog,  and  shall  be  liable  as  such, 
unless  the  said  occupier  can  prove  that  he  was  not  the  owner  of  such  dog 
at  the  time  the  injury  complained  of  was  committed,  and  that  such  dog 
was  kept  or  permitted  to  liye  or  remain  in  the  said  house  or  promises 
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2.  The  said  dog  was  of  a  fierce  and  mischievous  nature,  and 
accustomed  to  attack  and  bite  mankind,  and  the  defendant 
wrongfully  kept  the  said  dog,  well  knowing  that  it  was  of  such 
fierce  and  misdiieyous  nature  and  so  accustomed  as  aforesaid. 

Particulars : — 

l^Herestaie  the  personal  injuries  and  ani/ special  damage  sustained 
hy  the  plaintiff.'\ 


Negligence  {a). 

i^thout  his  sanction  or  knowledge :  provided  always,  that  where  there  are 
more  occupiers  than  one  in  an^  house  or  premises  let  in  separate  apart- 
ments, or  lodgings,  or  otherwise,  the  occupier  of  that  particular  part  of 
the  premises  in  which  such  do^  shall  have  been  kept  or  permitted  to  Uve 
or  remain  at  the  time  of  such  injury  shall  be  deemed  to  be  the  owner  of 
such  dog.*' 

An  innkeeper  at  whose  inn  a  dog  is  kept  is,  under  this  section,  deemed 
to  be  the  owner  of  such  dog.     {^Gardner  v.  Hart^  44  W.  R.  527.) 

(a)  Negligence, — An  action  lies  for  the  omission  or  negligent  perform- 
ance of  any  duty  of  the  defendant  towards  the  ^laintijff,  whereby  the 
plaintiff  has  sustained  damage.  In  order  to  maintain  such  action,  it 
must  be  shown  that  there  was  a  duty  on  the  part  of  the  defendant  towards 
the  person  injured.  {Batchellor  v.  Fortescuef  11  Q.  B.  D.  474;  Tolhausen 
T.  Uavies,  68  L.  J.  Q.  B.  98;  Heaven  v.  Fender y  11  Q.  B.  D.  503,  607 
tt  seq.;  62  L.  J.  a  B.  702;  EllioU  v.  JIall,  15  Q.  B.  D.  315;  54  L.  J. 
Q.  B.  518;  Le  Lievre  v.  GotUd,  (1893)  1  Q.  B.  491 ;  62  L.  J.  Q.  B.  363; 
and  see  Memhrey  v.  G.  W,  By,  Co.,  14  App.  Cas.  179,  191;  68  L.  J. 
Q.  B.  663.) 

The  damage  sustained  must  be  sufficiently  connected  with  the  negli- 
gence, and  must  be  the  natural  result  of  it.  {Met,  By.  Co.  y.  Jackson^  3 
App.  Cas.  193;  47  L.  J.  C.  P.  303;  Cobb  v.  G.  W.  By.  Co.,  (1894)  A.  C. 
419;  63  L.  J.  Q.  B.  629;  Halestrapy.  Gregory,  (1895)  1  Q.  B.  561.) 

The  mere  happening  of  an  accident  is  not,  in  general,  primd  facie 
evidence  of  negligence,  but  the  plaintift*  must  ordinarily  give  affirma- 
tive evidence  of  negligence  on  the  part  of  the  defendant,  causing  the 
accident.  {CoUon  v.  Wood,  8  C.  B.  N.  S.  668;  29  L.  J.  C.  P.  333; 
Ilammack  v.  White,  11  C.  B.  N.  S.  688;  31  L.  J.  C.  P.  129;  Welfare  v. 
London,  Brighton  &  South  Coast  By.  Co.,  L.  E.  4  Q.  B.  693 ;  38  L.  J. 
Q.  B.  241;  Holmes  v.  Mather,  L.  E.  10  Ex.  261;  44  L.  J.  Ex.  176; 
Manzoni  v.  Douglas,  6  a  B.  D.  146 ;  60  L.  J.  C.  P.  289 ;  Wakelin  v. 
X.  <fe  8.  W.  By.  Co.,  12  App.  Cas.  41;  66  L.  J.  Q.  B.  229.)  Thus,  the 
mere  fact  of  the  defendants  omnibus  running  over  the  plaintiff  while 
cTOflsing  the  road  is  not  evidence  of  negligence  against  the  defendant 
{Cotton  V.  Wood,  supra);  and  where  the  defendant  rode  a  horse  in  the 
public  street  which  he  Imd  just  bought,  and  of  which  he  had  no  experience, 
and  which  became  unmanageable  and  knocked  down  the  plaintiff,  it  was 
held  that  these  focts  afforaed  no  evidence  of  negligence  {Hammack  v. 
White,  supra ;  and  see  Holmes  v.  Mather,  sitprd).  So  where  a  horse  drawing 
a  brougham  in  a  public  street  suddenly  and  without  any  explainable 
eanse  bolted,  and,  notwithstanding  the  utmost  efforts  of  the  defendant's 
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servant,  who  was  driving,  to  control  him,  swerved  on  to  the  footway  and 
injured  the  plaintiff,  it  was  held  that  there  was  no  evidence  of  negligence 
for  a  jury.     {Manzoni  v.  Douglas^  eupra.) 

But  in  some  cases  the  circumstances  of  the  accident  alone  raise  a  suffi- 
cient presumption  of  negligence ;  thus,  a  barrel  falling  from  the  defen- 
dant's warehouse  on  to  8ie  plaintiff  below  was  held  to  afford  prima  facie 
proof  of  negligence  against  the  defendant.  {Byrne  v.  Boadl^,  2  H.  &  C. 
722 ;  33  L.  J.  Ex.  13 ;  and  see  Pearson  v.  Cox,  2  C.  P.  D.  369 ;  36  L.  T. 
495.)  So  also  where  a  packing-case  of  the  defendant  on  his  premises  fell 
against  the  plaintiff.  {Briggs  v.  Oliver,  4  H.  &  G.  403;  35  L.  J.  Ex.  163.) 
So  where  goods  fell  upon  the  plaintiff  from  a  crane  fixed  over  a  doorway 
upon  the  defendant's  premises  under  which  the  plaintiff  was  passing,  no 
explanation  being  given  of  the  cause,  it  was  held  that  there  was  sufficient 
evidence  of  negligence.  [ScoU  v.  Londmi  Dock  Co,,  34  L.  J.  Ex.  17;  /6. 220; 
3  H.  &  C.  596.}  So,  where  a  brick  from  a  railway  bridge  fell  upon  the 
plaintiff  while  passing  on  the  road  underneath,  this  circumstance  was  in 
itself  held  to  furnish  sufficient  evidence  of  negligence.  {Kearney  v.  L,  B, 
^  S,  C.Ry,  Co,,  L.  R.  6  Q.  B.  759;  40  L.  J.  Q.  B.  285.) 

Negligence  has  been  described  as  being  the  omission  to  do  something 
which  a  reasonable  man  would  do,  or  the  doing  of  something  which  a 
reasonable  man  would  not  do.  {Per  Alderson,  B.,  Blyih  v.  Binning^ 
ham  Waterrvorh^  Co.,  11  Ex.  781,  784;  25  L.  J.  Ex.  212.)  On  the  point 
generally  as  to  what  is  evidence  of  negligence,  see  also  Met,  By.  Co, 
V.  Jackson,  3  App.  Gas.  193;  47  L.  J.  G.  P.  303;  DuUin  By.  Co.  v 
Slattery,  3  App.  Gas.  1165;  Wakelin  v.  L.  &  S.  W.  By.  Co.,  supra. 
Smith  V.  S.  E.  By.  Co.,  (1896)  1  Q.  B.  178.  Whether  there  is  reasonable 
evidence  of  negligence  to  be  left  to  the  jury  is  a  question  for  the  judge  to 
decide,  whilst  it  is  for  the  jury  to  say  whether,  and  how  far,  the  evi£mce 
is  to  be  believed ;  in  other  words,  it  is  for  the  Court  to  say  whether,  on 
the  facts,  negligence  can  legitimately  be  inferred,  and  for  the  jury  to  say 
whether  negligence  ought  to  be  inferred.  {Bridge4  v.  N.  L.  By.  Co.,  L.  B. 
7  H.  L.  213;  43  L.  J.  Q.  B.  151 ;  explained  in  Met.  By.  Co.  v.  Jacksott^ 
eupra.) 

The  omission  to  guard  against  extraordinary  accidents  is  not  negligence ; 
thus,  a  water  company  whose  pipes  were  constructed  with  reasonable 
care  with  reference  to  ordinary  frost  was  held  not  to  be  liable  for  the 
breaking  of  the  pipes  by  an  extraordinary  frost.  (Blyth  v.  Birmingham 
Waterworks  Co.,  U  Ex.  781 ;  26  L.  J.  Ex.  212 ;  and  see  Nichols  v.  Mars- 
land,  2  Ex.  D.  1 ;  46  L.  J.  Ex.  174;  Thomas  v.  Birmingham  Canal  Co., 
49  L.  J.  a  B.  851 ;  43  L.  T.  436.)  The  law,  as  it  is  said,  provides  for 
that  which  is  common,  not  for  that  which  is  unusual.  {Per  Parke,  B., 
Hawiayne  v.  Bourne,  7  M.  &  W.  595,  598.) 

The  iollowing  cases  have  been  decided  as  to  accidents  on  railways : — 
Bail  way  companies  are  not  liable  for  accidental  fires  occasioned  by  their 
engines,  if  they  have  taken  all  possible  precautions,  and  are  not  guilty  of 
some  negligence  in  fact  ( Vaughan  v.  Taff  Vale  By,  Co.,  5  H.  &  N.  679 ; 
29  L.  J.  Ex.  247 ;  Hammersmith  By.  Co.  v.  Brand,  L.  R  4  H.  L,  171 ; 
38  L.  J.  H.  L.  265 ;  Lord  Shaftesbury  v.  L.  A  S.  W.  By.  Co.,  11  Times 
Rep.  126),  provided  the  use  of  such  en^es  is  authorized  by  their  Acts 
{Jones  V.  Festi7iiog  By,  Co.,  L.  R.  3  Q.  B.  733;  37  L.  J.  Q.  B.  214 ;  and 
see  Smith  v.  L.  *  S.  W.  By,  Co.,  L.  R.  6  G.  P.  14 ;  40  L.  J.  C.  P.  21 ; 
Groom  v.  O.  W,  By.  Co.,  8  Times  Rep.  253;  see  also  Powell  v.  Fall,  5 
Q.  B.  D.  697 ;  49  L.  J.  Q.  B.  428).  Where  two  trains,  both  belonging  to 
the  same  company,  came  into  ooUision  upon  their  railway,  it  was  held  that 
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this  alone  showed  a  primd  facie  case  of  negUgence  (Skinner  y.  L,  B,  A  8, 
C.  By,  Co,,  5  Ex.  787^ ;  and  so,  too,  where  an  accident  occurred  to  a  train 
on  a  railway  while  the  train  and  the  railway  were  under  the  exclusive 
management  of  the  defendants  {Carpue  y.  L,  B,  db  8,  C.  By,  Co,,  5  Q.  B. 
747  ;  and  see  Ayhs  y.  8,  E.  By.  Co,,  L.  E.  3  Ex.  146 ;  37  L.  J.  Ex.  104). 
Where  an  accident  occurred  owin^  to  some  empty  waggons  running  oif 
the  line,  it  was  held  that,  in  the  aosence  of  eyidence  as  to  the  cause  of 
their  so  doing,  the  jury  were  at  liberty  to  find  that  it  was  caused  by  negli- 
gence, such  an  occurrence  not  being  usual  where  due  care  is  exercised. 
(Flannery  y.    Waterford  and  Wicklow  By,    Co,,  Ir.   E.    11  C.  L.  30.) 
Though,  as  such  an  occmrence  is  possible  where  due  care  is  exercised, 
the  happening  thereof  is  not  conclusiye,  but  merely  affords  primd  facie 
eyidence  of  negligence.    {Bird  y.  O.N,  By,  Co,,  28  L.  J.  Ex.  3.)    The  fact 
of  a  train  running  oyer  a  child  without  eyidence  how  the  child  got  upon 
the  railway  is  not  evidence  of  negligence  against  the  company.    {SingleUtn 
T.  JSasteni  Countiea  By.  Co,,  7  C.  S.  N.  S.  287.)    So  wnere  a  man  had 
been  run  oyer  and  killed  by  a  train  near  a  level  crossing,  and  there  was 
no  evidence  to  show  whether  the  accident  occurred  through  the  negligence 
of  l^e  railway  company  or  that  of  the  deceased,  it  was  held  that  there  was 
no  case  to  go  to  the  jury.    {Wakelin  y.  L.  &  8,  W.  By,  Co,,  12  App.  Gas. 
41 ;  56  L.  J.  Q.  B.  229.)    As  to  negligence  in  insufficiently  lighting  a 
station,  see  Jfar^iw  v.  Q,  N,  By,  Co,,  16  C.  B.  179;  24  L.  J.  C.  P.  209; 
Nicholson  y.  L,  &  J.  By,  Co.,  3  H.  &  C.  534;  34  L.  J.  Ex.  84.    As  to 
negligence  in  respect  of  precautions  necessary  where  dangerous  works 
are  being  constructed  on  the  line,  see  Daniel  v.  Met,  By,  Co,,  L.  B.  5  H. 
L.  45 ;  40  L.  J.  0.  P.  121.    The  mere  fact  of  a  carriage,  forming  part  of 
a  train,  being  pulled  up  either  short  of,  or  beyond  the  platform  at  a 
station  is  not  m  itself  evidence  of  negligence  {Siner  y.  G,  W,  By,  Co., 
L.  K.  4  Ex.  117 ;  40  L.  J.  Ex.  67;  Cockle  v.  8,  E.  By,  Co,,  L.  E.  7  C.  P.  321 ; 
41  L.  J.  C.  P.  140;  Bridges  v.  N.  L,  By,  Co,,  L.  E.  7  H.  L.  213 ;  Bobeon 
y.  N.  E.  By.  Co.,  2  Q.  B.  D.  85 ;  46  L.  J.  Q.  B.  50 ;  Boee  v.  N,  E,  By,  Co,, 
2  Ex.  p.  248 ;  46  L.  J.  Ex.  374 ;  Beven  on  Negligence,  pp.  1193—1200) ; 
but  railway  companies  are  bound  to  find  reasonable  means  for  their 
passengers  to  alight,  and  the  bringing  up  of  a  train  to  a  finid  standstill 
at  a  station  amoimts  to  an  invitation  to  them  to  alight,  at  all  events,  after 
such  a  time  has  elapsed  that  they  may  reasonably  mf er  that  it  is  intended 
that  they  should  alight  {CockU  v.  L.  &  8.  E,  By,  Co.,  L.  E.  7  C.  P.  p.  326 ; 
Bobson  v.  N.  E.  By,  Co,,  supra;  and  see  Wharton  v.  L,  <fc  Y.  By,  Co.,  6  Times 
Eep.  142).    When  railway  companies  are  bound  by  statute  to  place  gates, 
fences,  or  other  protections  at  level  crossings  on  their  lines,  and  to  keep 
sach  gates  closed  upon  the  approach  of  the  trains,  the  omission  to  do  su 
amounts  to  negligence,  and  if  an  accident  ensue  in  consequence  of  such 
omission,  the  company  may  be  liable.     {8tapley  v.  L.  B,  &  8,  C,  By.  Co., 
L.  E.  1  Ex.  21 ;  35  L.  J.  Ex.  7 ;  Williams  v.  G.  W.  By.  Co.,  L.  E.  9  Ex. 
157;  43  L.  J.  Ex.  105;  N,  E,  By.  Co,  y.  Wanless,  L.  E.  7  H.  L.  12; 
Charman  y.  8.  E.  By.  Co.,  21  Q.  B.  D.  524;  57  L.  J.  Q.  B.  597.)    See 
also  as  to  liability  for  accidents  at  level  crossings : — Stuhley  v.  L,  i  N.  W. 
By,  Co.,  L.  E.  1  Ex.  13;  35  L.  J.  Ex.  3;  Cliff  t.  Mid.  By.  Co.,  L.  E.  5 
Q.  B.  268;  Ellis  v.  G.  W.  By.  Co.,  L.  E.  9  0.  P.  551 ;  43  L.  J.  C.  P.  304  ; 
Clarke  y.  Mid.  By.  Co.,  43  L.  T.  381 ;    Dvhlin  By.  Co,  y.  8lattery,  3 
App.  Gas.  1165 ;  8mith  y.  8,  E,  By.  Co.,  (1896)  1  Q.  B.  178 ;  65  L.  J.  Q.  B. 
219 ;  arid  *  *  Fences,''  ante,  p.  430. 

Ab  to  liability  for  leaving  a  level  crossing  in  an  improper  or  defective 
state,  see  Oliver  y.  N.  E.  By.  Co.,  L.  E.  9  Q.  B.  409;  43  L.  J.  a  B.  198 ; 
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and  as  to  liability  to  a  passenger  inrured  at  a  level  crossing  in  a  station, 
see  Crowther  v.  L,  <fc  Y.  By.  Co.,  6  Times  Rep.  18;  Cobuni  v.  G.  N.  Ry. 
Co.,  8  lb.  31 ;  Dallas  v.  O.  W.  By.  Co.,  9  lb.  344. 

Partners  are  liable  jointly  for  the  negligence  of  one  of  them  acting  in 
the  ordinary  course  of  the  partnership  business.  (See  the  Partnership 
Act,  1890,  B.  10;  '*  Partners,'*  post,  p.  488;  Ashworth  v.  Stanim'x,  30 
L.  J.  a  B.  183 ;  Mellors  v.  Shaw,  1  B.  &  S.  437 ;  30  L.  J.  a  B.  333.) 

Corporate  bodies,  trustees,  and  commissioners,  carrying  on  public  works 
or  pe^orming  public  duties,  are  liable  for  negli^nce  upon  the  same 
principles  as  those  upon  which  individuals  are  hable,  notwithstanding 
they  undertake  such  duties  gratuitously  or  derive  no  profit  from  them. 
(Mersey  Docks  Trustees  v.  Oibbs,  L.  R.  1  H.  L.  93 ;  Coe  v.  Wise,  L.  R.  1 
Q.  B.  711  ;  Winch  v.  Conservators  of  the  Thames,  L.  B.  9  0.  P.  378.)  So 
they  are  liable  for  the  acts  of  their  servants  in  the  same  manner  as  an 
individual  is  liable,     {lb. ;  see  **  Corporation,'*  ante,  p.  397.) 

Officers  of  government  performing  public  duties,  as  the  postmaster- 
general,  commissioners  of  customs,  military  and  naval  officers,  are  not 
responsible  for  the  negligence  or  misconduct  of  inferior  officers  in  their 
several  departments,  although  they  appoint  and  may  dismiss  them. 
( Whitfield  V.  Lord  Le  Despencer,  2  Cowp.  754 ;  Lane  v.  Cotton,  1  Ld. 
Raym.  646 ;  Nicholson  v.  Mouncey,  15  East,  384 ;  and  see  Tobin  v.  The 
Queen,  16  C.  B.  N.  S.  310 ;  33  L.  J.  C.  P.  199.) 

The  plaintiff  in  an  action  for  negligence  cannot  succeed  if  he  has 
himself  been  guilty  of  any  negligence  or  want  of  care  which  contributed 
to  cause  the  injury,  unless  the  defendant  could,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  causing  the  mischief  which 
happened.  {BuUerfield  v.  Forrester,  11  East,  50  ;  Davies  v.  Mann,  10  M. 
&  W.  546 ;  Tuff  v.  Warman,  5  0.  B.  N.  S.  573 ;  27  L.  J.  C.  P.  322 ; 
Badley  v.  L.  cCr  N.  W.  By.  Co.,  1  App.  Cas.  754;  46  L.  J.  Ex.  573; 
Wakelin  v.  L.  &  8.  W.  By.  Co.,  12  App.  Cas.  41,  51 ;  56  L.  J.  Q.  B.  229.) 

The  contributory  negli^nce  of  a  plaintiff,  disentitling  him  to  succeed, 
is  relative  to  his  condition,  age,  Imowledge,  &c. ;  thus,  an  act  which 
would  be  contributory  negligence  in  a  grown  person  might  not  amount  to 
it  in  a  child  of  tender  years.  (Lynch  v.  Nurdin,  1  Q.  B.  29;  Crocker  v. 
Banks,  4  Times  Rep.  324  ;  see  **  Negligence**  post,  p.  928.) 

A  statement  of  claim  merely  alleging  that  the  defendant  acted  *'  negli- 
gently," and  that  damage  ensued  to  tne  plaintiff,  does  not  alone  show  a 
cause  of  action,  unless  it  is  also  shown,  or  can  be  inferred  from  the  facts 
alleged,  that  the  negligence  amounted  to  a  breach  of  duty  or  wrong. 
{Duttmy.  Bowles,  2  B.  &  S.  174;  31  L.  J.  Q.  B.  191,  192;  Gautret  v. 
EqerUm,  L.  R.  2  C.  P.  371 ;  36  L.  J.  C.  P.  191 ;  Jones  v.  Egertofi,  ib. ; 
Metcalfe  v.  Hetherington,  11  Ex.  257  ;  CoUis  v.  Selden,  L.  R.  3  C.  P.  495; 
37  L.  J.  C.  P.  233.)  Where  the  cause  of  action  is  founded  on  contract, 
or  arises  out  of  a  relation  created  by  bailment  or  retainer,  it  is  neces- 
sary to  show  expressly  the  creation  of  the  duty  alleged  to  have  been 
broken ;  and  where  it  arises  independently  of  contract,  the  statement  of 
the  facts  must  show  that  the  defendant  was  bound  to  do  or  not  to  do  what 
he  is  alleged  to  have  negligently  omitted  or  committed,  or  that  he  was 
bound,  as  regarded  the  plaintiff,  not  to  do  negligently  what  he  did.  An 
express  allegation  of  duty  on  the  part  of  the  defendant  is  a  mere  inference 
of  law.  If  the  facte  stated  do  not  raise  the  duty,  the  express  allegation 
will  not  supply  the  defect ;  and  if  the  facts  sufficiently  show  the  duty,  the 
express  allegation  is  unnecessary,  and  therefore  ought  not  to  be  intro- 
duced.   {Cane  v.  Cliapman,  5  A.  &  E.  647  ;  Seymour  v.  Maddox,  16  Q«  B. 
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Statement  of  Claim  for  Injuries  done  by  the  Negligent  Driving  of 

the  Defendant  or  his  Servant. 

{R.  S.  C.  1883,  App.  Cy  Sect,  VL,  No.  3.) 

The  plaintiff  has  suffered  damage  from  personal  injuries  to 
the  plaintiff  and  damage  to  his  carriage,  caused  hy  the  defendant 
or  his  serrant,  on  the  15th  of  January,  1882,  negligently  driying 
a  cart  and  horse  in  Fleet  Street. 
Particulars  of  expenses,  &c. : — 

£  s.  d. 
Charges  of  Mr.  Smith,  sureeon  .  .  .  10  10  0 
Charges  of  Mr.  Jones,  coadimaker  .     14    5     6 


The  plaintiff  claims  £150. 
Place  of  trial,  London. 


£24  15    6 


(Signed.) 

Delivered. 


-By  a  Passenger  against  a  Railway  Company  for  Damages  for 
Personal  Injuries  sustained  in  a  Collision :  see  R.  S.  C.  1883, 
App.  a,  Sect.  F.,  No.  7,  cited  "  Carriers,''  ante,  p.  373. 


For  negligently  driving  a  Train  against  the  Plaintiff. 

1.  The  plaintiff  has  suffered  damage  from  personal  injuries 

to  the  plaintiff  caused  hy  the  defendants  on  the of  , 

18 — ,  so  negligently  and  unskilfully  driving  aud  managing  a 

326 ;  and  see  per  Cotton,  L.  J.,  Hurdman  v.  N.  E,  By.  Co.,  3  C.  P.  D.  168 ; 
47  L.  J.  C.  P.  368  ;  see  ante,  p.  ol.J 

As  regards  damages,  the  defendant  is  responsible  for  all  the  conse- 
quences which  he  could  reasonably  foresee  as  the  result  of  his  negligent 
act«  or  which  are  the  natural  result  of  it,  and  such  as  might,  in  the 
ordinary  course  of  things,  be  expected  to  flow  therefrom.  {Scott  v.  Shepherd, 
2  W.  Bl.  892;  Hill  v.  New  River  Co.,  9  B.  &  S.  303;  ddlina  v.  Middle 
Level  Commissioners,  L.  R.  4  C.  P.  279;  38  L.  J.  C.  P.  236;  Sneesby  v.  X. 
&  r.  By.  Co.,  1  Q.  B.  D.  42 ;  45  L.  J.  Q.  B.  1 ;  Clark  v.  Chambers,  3  Q. 
B.  D.  327 ;  47  L.  J.  Q.  B.  427 ;  Harris  v.  Mobbs,  3  Ex.  D.  268 ;  Halestrap 
v.  Gregory,  (1895)  1  Q.  B.  561  ;  64  L.  J.  Q.  B.  415,  and  VicUrrian  By. 
Commissioners  v.  Coultas,  13  App.  Cas.  222,  as  to  which,  see  Bell  v.  O.  N. 
By.  of  Ireland,  26  L.  E.  Ir.  828. ) 

As  to  claims  under  Lord  Campbell's  Act  (9  &  10  Yict.  c.  93),  amended 
by  27  &  28  Vict.  c.  95,  see  '*  Executors,**  ante,  p.  426. 
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train  upon  a  railway,  which  the  plaintiff  was  then  lawfully 

crossing  at  ,  that  the  said  train  was  driven  against  and 

struck  the  plaintiff. 

2.  By  reason  of  the  said  personal  injuries  the  plaintiff  suffered 
great  pain,  and  was  and  is  permanently  disabled,  and  has  been 
[and  will  be  altogether]  prevented  [or,  has  been  prevented  for 

weeks]  from  attending  to  his  business  [or,  occupation]  of 

a at ,  and  has  thereby  sustained  great  loss,  and  has 

incurred  expenses  for  surgical  and  medical  attendance  and 
appliances,  and  for  nursing  and  medicines. 

Particulars : — 

The  personal  injuries  are  as  follows : — \^State  sameJ] 

The  loss  is  as  follows : — [^State  the  amount  of  loss,  showing  /low 
it  is  arrived  at,"] 

The  expenses  are  as  follows : — [^State  same.^ 


Against  a  Railway  Company  for  the  Negligence  of  their  Porter, 
who  knocked  the  Plaintiff  dottm  with  a  Truck. 

1.  The  plaintiff  has  suffered  damage  from  personal  injuries 
to  the  plaintiff,  caused  by  the  defendants,   by  their  servant 

on  the  of  ,   18 — ,   so  negligently  and  unskilfully 

wheeling  and  managing  a  truck  upon  the  platform  of  a  railway 

station  at ,  along  which  the  plaintiff  was  lawfully  passing 

as  a  passenger  to  be  carried  by  the  defendants,  that  the  said 
truck  was  forced  against  and  struck  the  plaintiff. 

2.  [^Proceed  as  in  paragraph  2  of  the  last  Form,  and  give  parti- 
culars as  in  that  FormJ] 

The  like,  wliere  the  Injuries  arose  from  the  Negligence  of  the 
Defendants  in  not  sufficiently  Lighting  a  Station. 

1.  The  plaintiff  has  suffered  damage  from  the  negligence  of 

the  defendants  in  not  sufficiently  lighting  their  station  at , 

so  that  certain  steps  in  the  said  station,  leading  from  the  booking 
office  to  the  platform,  were  dangerous  and  unsafe  to  passengers 
using  the  same,  and  the  plaintiff,  who  was  then  lawfully  passing 
from  the  said  booking  office  to  the  said  platform  as  a  passenger 
to  be  carried  by  the  defendants,  could  not  and  did  not  see  the 
said  steps,  owing  to  the  said  station  being  insufficiently  lighted 
as  aforesaid,  and  fell  down  the  said  steps  and  thereby  sustained 
severe  personal  injuries. 

2.  [Proceed  as  in  paragraph  2  of  the  second  Form,  and  give  par- 
ticulars as  in  that  Form.'] 
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Ihr  Damage  done  to  the  Plaintiff*8  Sotm  by  the  Defetidant 
negligently  pulling  down  the  adjoining  House  (h). 

The  plaintifP  has  suffered  damage  from  the  defendant  so 
negligently  and  unskilfully  puUins^  down  a  house  adjoining  the 

dwelling-house  of  the  plaintiflp,  No.  — , Street, ,  that 

the  plamtiff's  said  house  was  injured,  and  the  plaintifE  has 
thereby  sustained  great  loss  and  inconvenience,  and  has  incurred 
expense  in  and  about  repairing  his  said  house. 

Particulars  are  as  follows : — 


Against  Carriers  by  the  Executor  of  a  Passenger  killed  by  the 
Negligence  of  the  Defendants :  see  It.  8.  C.  1883,  App.  C, 
Sect.  VI. J  No.  4,  ''Executors,''  ante,  p.  426. 


By  a  Servant  against  his  Master  for  emplaying  him  to  work  upon 
an  unsafe  Scaffolding:  see  ''Master  and  Servant,'  ante, 
p.  470. 

For  Injuries  to  a  Ship  and  Cargo  by  the  Defendant's  Negligent 
Navigation  of  another  Ship :  see  B.  S.  C.  1883,  App.  C, 
Sect.  Vl.y  No.  5,  "  Shipping,"  post,  p.  510. 


Against  a  Solicitor  for  Negligence  in  tfie  conduct  of  his  Client's 
Business:  see  Jb.  S.  C.  1883,  App.  C,  Sect.  V.,  No.  8, 
"Solicitors,"  ante,  p.  353. 


(5)  When  the  plaintiff  is  not  entitled  to  a  right  of  support  for  his  house 
from  the  adjoining  house,  an  action  \7ill  not  lie  for  pulling  down  the 
ud joining  house  without  shering  up  the  plaintiff's.  {Peyton  v.  Mayor  of 
London,  9  B.  ft  G.  725;  see  **  Support"  poet,  p.  517.)  But  an  action  may 
be  maintained  for  any  damage  caused  to  the  plaintm's  house  by  pulling 
down  the  adjacent  house  in  a  negligent  and  improper  manner,  as  distinct 
from  the  damage  done  by  the  removal  of  the  support.  {Dodd  y.  Holme, 
1  A.  ft  E.  493;  Lang/ord  v.  Woods,  7  M.  ft  Q.  625;  Bradbeey.  Chrisfs 
Hospital,  4  M.  ft  G.  714 ;  Trower  v.  Chadwick,  3  Bing.  N.  C.  334 ;  6  ib.  1 ; 
Hughes  Y.  Fercival,  8  Apj).  Gas.  443;  52  L.  J.  Q.  B.  719.)  There  is  no 
obligation  towards  a  neighbour  cast  by  law  on  the  owner  of  a  house, 
merely  as  owner,  to  keep  it  repaired ;  the  only  duty  is  to  keep  it  in  such 
a  state  that  his  neighbour  may  not  bo  injured  by  its  fall.  {Chauniler  v. 
flohinson,  4  Ex.  163.) 
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By  Husband  and  Wife  for  Damages  far  Negligence  causing  Personal 
Injury  to  tJie  Wife^  the  Husband  claiming  in  reject  of  the 
Damage  to  himself:  see  ^^  Husband  and  Wife^^  ante^  p.  443. 


Nuisance  (a). 


(a)  Nuisances  are  either  public  nuisances,  as  obstnictions  to  highways, 
noxious  trades,  &c.,  which  are  indictable  offences,  or  private  nuisances, 
which  are  injuries  to  private  property,  as  obstructing  lights  or  rights  of 
way,  diverting  watercourses,  &c.  (3  Bl.  Com.  216.)  The  latter  are  for 
the  most  part  injuries  to  easements,  as  to  which,  see  "  Ways"  **  Water" 
"  Lights,  &c.,  though  some  private  nuisances,  as  by  pollution  of  air,  or 
by  noise,  smoke,  &c.,  are  treated  of  under  the  present  title. 

No  action  will  lie  for  a  public  nuisance  at  tne  suit  of  a  private  person, 
unless  he  has  thereby  sustained  particular  damage  over  and  above  what 
is  common  to  others.  (3  Bl.  Com.  220.)  Thus,  no  action  will  lie  merely 
for  placing  an  obstruction  on  a  public  highway,  but  if  a  person  suffers 
damage  by  driving  or  falling  agamst  such  obstruction,  he  ma^-  maintain 
an  action  for  such,  damage;  so  if  an  unauthorized  obstruction  of  tibe 
highway  prevents  access  to  a  person's  abode  and  hinders  his  business,  he 
may  maintain  an  action  for  the  damage  thereby  done  to  his  trade.  {Iveson 
V.  Moore,  1  Ld.  Eaym.  486;  12  Mod.  262;  Befijamin  v.  Storr,  L.  E. 
9  C.  P.  400 ;  43  L.  J.  C.  P.  162 ;  Metropolitan  Board  of  Works  v.  McCaHhy, 
L.  B.  7  H.  L.  243 ;  Fritz  v.  Hohson,  14  Ch.  D.  542 ;  49  L.  J.  Ch.  321 ; 
Lymi  V.  Fishmongers^  Co,,  1  App.  Cas.  662 ;  46  L.  J.  Ch.  68 ;  Barber  v. 
Penley,  (1893)  2  Ch.  447  ;  62  L.  J.  Ch.  623.)  But  mere  delay  caused  by 
the  obstruction,  or  the  trouble  and  expense  of  removing  it,  bemg  common 
to  all,  is  not  sufficient  damage  to  enable  an  individual  to  maintain  an 
action.  ( Wint^rhottom  v.  Lord  Derby,  L.  E.  2  Ex.  316 ;  36  L.  J.  Ex.  194; 
Benjamin  v.  Siorr,  supra.)  That  the  plaintiff  and  his  servants  were 
compelled  to  go  to  and  from  the  plaintiff's  premises  by  a  longer  route, 
and  their  work  was  thereby  increased,  and  the  plaintiff  was  prevented 
from  employing  his  servants  otherwise,  is  sufficient  peculiar  damage. 
{Blagrave  v.  Bristol  Watenvorks  Co.,  1  H.  &  N.  369.) 

A  highway  may  be  dedicated  to  the  public  subject  to  an  obstruction  or 
to  the  exercise  of  some  private  right  upon  it,  which  is  then  not  actionable. 
{Fisher  v.  Browse,  2  B.  &  S.  770  ;  31  L.  J.  Q.  B.  212  ;  Morant  v. 
Chamberlain,  6  H.  &  N.  541 ;  30  L.  J.  Ex.  299 ;  Arnold  v.  Blaker,  L.  E. 

6  Q.  B.  433 ;  40  L.  J.  Q.  B.  185 ;  St.  Mary  Newinyt<in  v.  Jacobs,  L.  E. 

7  Q.  B.  47  ;  41  L.  J.  M,  C.  72 ;  Attorney-Getieral  v.  Horner,  11  App.  Cas. 
66;  55  L.  J.  Q.  B.  193;  Grand  Junction  Canal  Co.  v.  PeUy,  21  a  B.  D. 
273 ;  57  L.  J.  Q.  B.  572.) 

If  the  defendant  persists  in  continuing  a  nuisance  after  a  judgment  has 
been  obtained  against  him  for  nominal  damages,  vindictive  damages  may 
be  given  against  him  in  a  second  action  in  order  to  compel  him  to  abate 
the  nuisance.  {BaUi^hill  y.  Beed,  18  C.  B.  696;  25  L.  J.  C.  P.  290.) 
Damages  in  respect  of  a  continuing  nuisance  may  be  assessed  down  to  the 
time  of  ih.e  trial  of  the  action.    (0.  XXXYI.,  r.  58,  cited  ante,  p.  63.^ 

An  action  for  a  nuisance  may  be  maintained  by  the  reversioner  wnero 
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there  is  damage  done  to  his  reyersion ;  this  may  be,  either  by  the  damage 
being  of  a  permanent  nature,  or  by  its  being  such  as  to  be  an  injury  to 
his  title  to  the  premises,  as  by  establishing,  or  furnishing  evidence  of 
some  right  adverse  to  his  title  thereto.  {Kidgill  v.  Moor^  9  G.  B.  364 ; 
19  L.  J.  0.  P.  177  ;  Dohson  v.  Blackmore,  9  Q.  B.  991 ;  MoU  v.  Shoolbred, 
L.  E.  20  Eq.  22;  44  L.  J.  Ch,  380;  Shel/er  v.  City  ElectHc  Co,,  (1895) 
1  Oh.  287 ;  64  L.  J.  Oh.  216 ;  and  see  "  Lights,"  ante,  p.  452 ;  "  Reveraiony'^ 
postyV,  502.)    ■ 

Wnere  the  nuisance  is  of  a  continuing  nature,  or  the  defendant 
threatens  and  intends  to  continue  it,  it  is  usually  advisable  for  the 
plaintiff  to  claim  an  injunction  as  weU  as  damages.  (See  '*  Injunction" 
ante,  p.  446.) 

Where  the  nuisance  is  caused  by  real  property  or  the  use  of  real 
property,  it  is  the  occupier  who  is  primd  facie  liable,  and  not  the  owner 
merely  as  owner;  the  latter  can  be  charged  only  upon  some  special 
ground  of  liability.  {Cheetham  y.  Hampeon,  4  T.  B.  318;  Buasell  v. 
Shentony  3  Q.  B.  448 ;  Chauntler  v.  Rohinscm,  4  Ex.  163,  169 ;  Bishop  v. 
Bedford  Charity  Trustees,  1  E.  &  E.  697 ;  29  L.  J.  a  B.  53 ;  Pickard  v. 
8mith,  10  0.  B.  N.  S.  470 ;  Rolhins  v.  Jones,  15  0.  B.  N.  S.  221 ;  33  L.  J. 
0.  P.  1.)  Thus  a  landlord  is  liable  for  an  injury  to  a  stranger  by  the 
defective  repair  of  demised  premises  only  when  he  has  contract^  with  the 
tenants  to  repair,  or  when  he  has  been  guilty  of  misfeasance,  as,  for 
instance,  in  letting  the  premises  in  a  ruinous  condition.  (Nelson  v. 
Liverpool  Brewery  Co,,  2  0.  P.  D.  311  ;  46  L.  J.  0.  P.  675  ;  see  Payne  v. 
Bogers,  2  H.  Bl.  349  ;  Bussell  v.  Shentm,  3  Q.  B.  449  ;  Todd  v.  Flight,  9 
0.  B.  N.  S.  377 ;  30  L.  J.  0.  P.  21  ;  Pretty  v.  Bickmore,  L.  E.  8  0.  P. 
401 ;  Owinndl  v.  Earner,  L.  E  10  0.  P.  658.) 

Where  the  landlord  knowingly  lets  land  with  a  standing  and  continuing 
nuisance  upon  it,  as  with  a  wall  which  obstructed  the  plaintiffs  li^ht 
(Bosewell  v.  Prior,  2  Salk.  460 ;  1  Ld.  Eaym.  713),  with  a  noxious  pnvy 
(see  Bich  y.  Baster field,  4  0.  B.  783,  804),  with  a  dangerous  stack  of 
dumneys  {Todd  v.  Flight,  9  0.  B.  N.  S.  377),  and  so  lets  it  without 
making  any  provision  for  remedying  the  nuisance,  he  is  liable  for  such 
nuisance  (Owinndl  v.  Earner,  supra;  Nelson  v.  Liverpool  Brewery  Co,, 
supra"^,  A  yearly  or  a  weekly  tenancy  is  regarded  as  a  continuing  tenancy 
until  it  is  determined  by  notice,  and,  therefore,  the  fact  that  the  landlord 
could  have  determined  the  tenancy  by  notice  is  not  equivalent  to  a  re- 
letting, and  does  not  render  him  liable  for  a  nuisance  created  on  the 
premises  during  its  continuance.  (Oandy  v.  Juhher,  5  B.  &  S.  485  ;  9 
B.  &  S.  15,  n. ;  Bowen  v.  Andersm,  (1894)  1  Q.  B.  164.)  A  landlord  is 
not  liable  for  nuisances  occasioned  by  the  use  of  the  premises  by  the 
occupiers,  and  not  by  the  premises  alone,  as  for  a  nuisance  of  smoke 
from  a  chimney  let  with  the  premises  (Rich  v.  Basterfield,  4  0.  B.  783) ; 
unless  the  premises  are  let  for  the  express  purpose  of  using  them  in  the 
way  which  causes  the  nuisance  (Harris  v.  James,  infra  ;  see  Jenkins  v. 
Jackson,  40  Oh.  D.  71 ;  68  L.  J.  Oh.  124).  Similarly,  an  occupier  is 
liable  for  any  nuisance  naturally  resulting  from  operations  which  ne  has 
licensed  another  person  to  carry  on  upon  the  land;  thus,  where  the 
occupier  gave  a  hcence  for  the  burning  of  bricks  upon  the  land,  he  was 
held  liable  for  the  nuisance  thereby  occasioned.  ( White  v.  Jameson,  L.  E. 
18  Eq.  303 ;  Harris  v.  James,  45  L.  J.  Q.  B.  545 ;  35  L.  T.  240.) 

A  person  voluntarily  using  private  premises  as  a  mere  licensee  for 
purposes  of  his  own  unconnected  with  the  premises  or  the  business  there 
cazned  on,  and  not  for  the  purpose  of  carrying  out  a  contract  with  the 
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oocupier,  or  in  pursuance  of  a  contract  with  the  occupier  for  such  use  of 
the  premises,  cannot  maintain  an  action  to  recover  damans  for  an  injuiv 
occasioned  to  him  by  the  dangerous  state  of  the  premises,  unless  suoh 
danger  was  one  which  was  hidden,  or  unusual,  so  as  to  be  in  the  natoxe 
of  a  trap.  {Oautret  v.  EgerUm,  L.  E.  2  0.  P.  371 ;  36  L.  J.  C.  P.  191 ; 
WhiU  V.  France,  2  0.  P.  D.  308 ;  46  L.  J.  0.  P.  823 ;  Ivay  v.  Hedges,  9 
Q.  £.  D.  80.)    But  the  occupier  is  bound  to  use  reasonable  care  to  protect 

Eersons  coming  to  his  premises  by  invitation,  or  upon  ordinary  business, 
rom  unusual  dangers,  which  he  knows,  or  ou^ht  to  know,  to  be  there,  as 
he  has  a  duty  towards  such  persons  to  keep  his  premises  in  a  reasonably 
secure  condition,  or  at  least  to  warn  them  of  such  danger.  {Indermaur  y. 
Dames,  L.  R.  1  C.  P.  274 ;  2  lb,  311 ;  36  L.  J.  C.  P.  181 ;  Writjht  v.  L.  <fc 
N.  W.  By,  Co.,  L.  E.  10  Q.  B.  298 ;  1  Q.  B.  D.  252 ;  45  L.  J.  Q.  B.  670 ; 
Smith  V.  London  &  St,  K,  Docks  Co,,  L.  E.  3  C.  P.  326;  37  L.  J.  0.  P. 
357;  The  Calliope,  (1891)  A.  0.  11;  60  L.  J.  Ad.  28;  Miller  y.  Hancock, 
(1893)  2  Q.  B.  177.)  AVhere  the  plaintiff  was  lawfuUy  using  a  road  on 
private  premises,  and  was  injured  by  driving  against  an  unguarded 
obstruction  placed  thereon  by  the  defendant,  he  was  held  entitled  to 
recover.  (C(yrhy  v.  Hill,  4  0.  B.  N.  S.  556 ;  27  L.  J.  C.  P.  318.)  Where 
the  defendant  left  a  trap-door  open  in  the  entrance  of  his  shop,  he  was 
held  liable  for  an  injury  to  a  customer  falling  into  it.  {Chapman  v. 
RothweU,  E.  B.  &  E.  168 ;  27  L.  J.  Q.  B.  315.)  Where  the  defendant  left 
a  shoot  in  his  sugar  refinery  unprotected,  and  the  plaintiff  being  lawfully 
there  on  business  fell  down  the  shoot,  the  defendant  was  held  liable. 
{Indermaur  Y,  Dames,  supra,)  Where  the  plaintiff  was  permitted  to  go 
along  a  flagged  path  of  tne  defendants'  to  unload  coals  carried  for  him  by 
the  defendants,  and  was  injured  owing  to  the  flag  he  stepped  on  being  ao 
worn  as  to  give  way,  it  was  held  that  the  defendants  had  a  duty  to  the 
plaintiff  to  keep  the  way  in  a  reasonably  safe  condition.  {Holmes  v.  N,  E, 
Ry,  Co,,  L.  E.  4  Ex.  254  ;  lb,,  6  Ex.  123  ;  38  L.  J.  Ex.  151.^ 

A  person  who  procures  work  to  be  done  upon  his  land  lively  to  cause 
danger  to  his  neighbour,  as,  for  instance,  pulling  down  and  re-erecting 
a  house  adjoining  that  of  a  neighbour  entitled  to  support,  is  bound  to  see 
that  proper  precautions  to  avoid  such  injury  are  taken,  and  is  not  relieved 
from  his  responsibility  by  employing  a  competent  contractor  to  do  the 
work.  {Dower  v.  Feate,  1  Q.  B.  D.  321 ;  45  L.  J.  Q.  B.  446 ;  Dalton  v. 
AngvLS,  6  App.  Cas.  740 ;  50  L.  J.  Q.  B.  689 ;  Hughes  v.  Percival,  8  App. 
Cas.  443;  52  L.  J.  Q.  B.  719;  see  ''Support,''  post,  p.  517;  and  ''Negli-^ 
gence,"  ante,  pp.  473,  479.) 

Where  the  servant  of  the  defendant  causes  the  nuisance  in  the  course 
of  his  employment,  the  defendant  may  be  liable,  even  though  he  is  not 
the  occupier,  as  where  the  servant  of  a  coal  merchant  in  dehvering  coals 
at  a  customer's  house  removed  the  cover  of  the  hole  in  the  footway 
through  which  the  ooals  were  shot  into  the  customer's  cellar,  but  neglected 
to  guard  the  hole,  or  to  give  any  warning  to  the  plaintiff  who  was  using 
the  footway,  in  consequence  of  which  neglect  the  plaintiff  fell  into  the 
hole  and  was  injured;  it  was  held  that  the  coal-merchant  was  liable. 
{Whiteleij  y.  Pepper,  2  Q.  B.  D.  276;  46  L.  J.  Q.  B.  436.) 

An  occupier  of  land  is,  in  the  absence  of  any  easement  or  contract  to 
the  contrary,  bound  to  keep  all  filth,  sewage,  and  the  like,  arising  on  his 
land,  from  escaping  on  to  the  land  of  his  neighbour.  {Tenant  v.  GoMwin, 
2  Ld.  Baym.  1089;  1  Salk.  21,  360;  Stww  v.  Whitehead,  27  Ch.  D.  588; 
53  L.  J.  Ch.  885 ;  Fletcher  v.  Rylands,  L.  E.  3  H.  L.  330 ;  1  Sm.  L.  C.  10th  ed. 
789 ;  Alston  v.  Grant,  3  E.  &  B.  128.)    So  if  anyone  by  TnnlriT^g  artifidal 
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erections  or  works  upon  his  own  land,  or  by  allowing  the  continuance  on 
his  land  of  artificial  erections  or  work  placed  there  before  he  took  posses- 
sion of  it,  causes  rain  water  or  liquid  filth  to  pass  into  his  neighbour's 
land,  so  as  to  interfere  substantially  with  his  enjoyment  thereof,  it  is,  in 
general,  an  actionable  wrong.  {Broder  y.  Saillardy  2  Oh.  D.  692,  700 ; 
45  L.  J.  Ch.  414 ;  Tenant  v.  Goldwin,  supra  ;  Humphries  v.  Cousins^  2  C. 
P.  D.  239;  46  L.  J.  C.  P.  438;  Hurdman  v.  N.  E.  By.  Co.,  3  0.  P.  D. 
168,  173 ;  47  L.  J.  C.  P.  368.)  But  if  a  man  simply  uses  his  own  land 
in  the  ordinary  manner  in  which  such  land  is  used  and  without  negligence, 
he  is  not,  in  eeneral,  liable  for  any  incidental  damage  which  may  be 
thereby  caused  to  his  neighbour  {Fletcher  v.  Bylands,  sufra ;  Wilson  v. 
Waddell,  2  App.  Gas.  95) ;  cmd  accordingly  a  mine  owner  is  exempt  from 
liability  for  water  which,  in  consequence  of  his  works,  flows  by  gravitation 
into  an  adjoining  mine,  if  his  works  are  carried  on  with  skill  and  in  the 
usual  manner,  excavating  and  raising  minerals  being  regarded  as  the 
natural  use  of  mineral  land  {Hurdman  v.  E.  By.  Co.,  supra;  Wilson  y. 
Waddellf  supra;  Fletcher  v.  Bylands,  supra;  West  Cumberland  Iron  Co.  y. 
Kenyan,  11  Ch.  D.  782;  48  L.  J.  Ch.  793;  Fletcher  y.  Smith,  2  App.  Cas. 
781 ;  47  L.  J.  Ex.  4).  If,  however,  he  brings  upon  the  land  for  ms  own 
piurposee  anything  which  is  in  itself  dangerous,  and  likely  to  do  mischief 
if  it  escapes,  as,  for  instance,  a  large  quantity  of  water,  he  must  keep  it 
in  at  his  perQ ;  and  if  he  fails  to  do  so,  ne  is  prim^  facie  answerable,  even 
where  he  has  acted  without  negligence,  for  all  damage  which  is  the 
natural  consequence  of  its  escape  {Fletcher  v.  Bylands,  supra;  Fletcher 
V.  Smith,  supra  ;  Croivhurst  v.  Amersham  Board,  4  Ex.  D.  5 ;  48  L.  J.  Ex. 
109;  **  Trespass,"  2>^t  P-  ^25;  and  see  **  Water,"  post,  p.  535),  unless  he 
can  excuse  idmself  by  showing  that  the  escape  was  owing  to  the  plaintiff's 
default,  or  that  it  was  due  to  vis  major,  or  the  act  of  Gk)d,  and  occurred  in 
spite  of  all  reasonable  care  on  his  part  {Fletcher y.  Bylands,  supra;  Nichols 
V.  Marsland,  L.  E.  10  Ex.  265 ;  2  Ex.  D.  1 ;  44  L.  J.  Ex.  134 ;  46  L.  J. 
Ex.  174;  NiirO'Fhosphate  Co.  v.  London  &  St.  K.  Docks  Co.,  9  Ch.  D.  503; 
Carstairs  v.  Tayhr,  L.  E.  6  Ex.  217;  40  L.  J.  Ex.  29 ;  Box  y.  Jubh,  4  Ex. 
D.  76;  48  L.  J.  Ex.  417;  Thomas  y.  Birmingham  Canal  Co.,  49  L.  J. 
Q.  B.  851).  Where  the  dangerous  matter  is  brought  upon  the  land  for 
the  joint  purposes  of  the  defendant  and  the  plaintifi,  with  the  consent  of 
the  plaintiff,  there  is  no  such  absolute  obli^tion  to  keep  it  in  as  exists 
where  it  is  brought  by  the  defendant  u^n  his  land  for  his  own  purposes, 
the  defendant  in  the  former  case  not  being  liable  for  injury  caused  by  its 
escape  in  the  absence  of  negligence  on  his  part.  {Carstairs  y.  Taylor, 
L.  E.  6  Ex.  217 ;  40  L.  J.  Ex.  29;  Anderson  v.  Oppenheim^r,  5  Q,  B.  D. 
602 ;  49  L.  J.  Q.  B.  708 ;  and  see  Boss  v.  Feddm,  L.  E.  7  Q.  B.  661 ;  41 
L.  J.  a  B.  270.) 

One  who  takes  a  part  of  a  house,  takes  it  subject  to  the  ordinary  risks 
arising  from  ihe  ordinary  use  of  the  rest  of  the  nouse,  and  therefore  can- 
not, in  the  absence  of  negligence,  recover  against  an  occupier  of  the  other 
part  of  the  house  for  damage  done  by  an  escape  of  water  from  the  pipes 
in  tiie  possession  of  such  occupier.  {Boss  v.  Fedden,  supra  ;  Anderson  v. 
Oppenheimer,  supra.)  A  landlord  who  let  out  a  house  to  various  tenants 
in  flats,  retaining  the  staircase  in  his  own  control,  was  held  liable  for 
injuries  occasioned  by  non-repair  of  the  staircase  to  a  person  coming 
there  on  ordinary  and  lawful  business.  {Miller  v.  Hancock,  (1893)  2  Q.  B. 
177.> 

Where  by  statute  a  thing  is  directed  or  authorized  to  be  done,  the  doing 
of  which,  ii  not  so  directed  or  authorized,  would  amount  to  a  nuisance  or 
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Statement  of  Claim  for  causing  a  Nuisance  by  Smells  and  Vapours^ 

claiming  Datnages  and  an  Injunction. 

{E.  S.  C.  1883,  Aj^.  (7.,  Sect,  Vl.y  No.  11.) 

The  plaintifi  has  suffered  damage  from  offensiye  and  pesti- 
lential  smells  and  vapours  caused  by  the  defendant  in   the 
plaintiff's  dwelling-house,  No.  15,  James  Street,  Durham. 
The  plaintiff  claims : — 
(1.)  £60.  ^ 

(2.)  An  injunction  to  restrain  the  defendant  from  the  con- 
tinuance or  repetition  of  the  said  injury  or  the 
committal  of  any  injury  of  a  like  kind  m  respect  of 
the  same  property. 
Place  of  Trial,  Torkslure,  West  Biding. 

(Signed) 

Delivered 


For  a  Nuisance  in  candying  on  a  Noxious  Manufacture  near  the 

Plaintiff* s  Land  (J). 

1.  The  plaintiff  is  the  [owner  and]  occupier  of  a  house  and 
land  known  as ,  at ,  and  the  defendant  carries  on  the 


otherwise  cause  damage  entitling  persons  isjured  thereby  to  an  action, 
no  action  is,  in  general,  maintainable  in  respect  of  such  thing,  and  in 
such  case  the  persons  thereby  injured  can  recover  only  such  compensation, 
if  any,  as  the  statute  directing  the  thing  to  be  done,  or  the  statutes  incor- 
porated therewith  have  provided,  and  can  only  proceed  for  such  compen- 
sation in  the  manner  (if  any)  provided  by  the  statutes.  {Hammersmith 
By.  Co.  V.  Brandy  L.  E.  4  H.  L.  171,  188,  196;  38  L.  J.  H.  L.  266 ;  Met. 
Asylum  District  v.  Hill,  6  App.  Cas.  193,  203 ;  60  L.  J.  Q.  B.  353 ;  Dixon 
V.  Met.  Board  of  Works,  7  Q.  JB.  D.  418 ;  London  &  B.  Ry.  Co.  v.  Truman^ 
11  App.  Cas.  45  ;  55  L.  J.  Ch.  354  ;  National  Telephone  Co.  v.  Baker,  (1893) 
2  Ch.  186;  62  L.  J.  Ch.  699;  Kirby  v.  Harrogate  School  Board,  (1896)  1 
Ch.  437.)  But  if  the  thing  directed  to  be  done  would  not  amount  to  a 
nuisance  or  cause  damage,  unless  done  negligently,  the  statute  does  not, 
in  general,  afford  any  answer  to  an  action  brought  by  a  person  injured  by 
reason  of  such  negligence.  {Geddis  v.  Proprietors  of  Bann  Reservoir,  3 
App.  Cas.  430,  456;  Brine  v.  Gt.  W,  Ry.  Co.,  31  L.  J.  Q.  B.  101 ;  Gas 
Light  Co.  V.  St.  Mary  Abbotts,  15  Q.  B.  D.  1 ;  54  L.  J.  Q.  B.  414;  Sadler 
V.  South  Staffordshire  Tramways  Co.,  23  Q.  B.  D.  17 ;  58  L.  J.  Q.  B.  421.) 
{b)  Smoke,  noise,  and  smells  may  severally  constitute  a  nuisance  and 
be  ground  for  an  action  for  damages  or  for  an  injunction.  {Crump  y. 
Lambert,  L.  B.  3  Eq.  409;  Sturges  v.  Bridgman,  11  Ch.  D.  852  ;  48  L.  J. 
Ch.  785;  St  Helens'  Smelling  Co.  v.  Tipping,  11  H.  L.  C.  642;  35  L.  J. 
a  B.  66 ;  Walker  v.  Brewster,  L.  E.  5  Eq.  25  ;  37  L.  J.  Ch.  33 ;  Inchbald 
V.  Robinson,  L.  E.  4  Ch.  388  ;   Broder  v.  Saillard,  2  Ch.  D.  692 ;  45  L,  J. 
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businefiB  of  a ,  at  a  mann&otoiy  oalled ,  at af  ore- 


2.  Ever  sinoe  ,  18 — ,  the  defendant  has  wrongfully 

caused  to  issue  and  proceed  from  the  said  manuf actoiy  offensive, 
poisonous,  and  unwholesome  smoke,  vapours,  and  noxious  matter, 
which  spread  and  were  difihsed  into  the  plaintiff's  said  house 
and  over  his  said  land,  and  settled  and  were  deposited  in  and 
upon  the  same  respectively,  whereby  the  said  house  has  been 
rendered  unwholesome,  dirty,  and  uncomfortable  to  live  in,  and 
the  trees,  hedges,  herbage,  crops,  and  shrubs  and  plants  growing 
on  the  plaintiff's  said  land  were  damaged  and  otherwise  injured, 
and  the  said  house  and  land  have  been  deteriorated  in  value. 

3.  The  defendant  still  continues  and  intends  to  continue  to 
cause  such  smoke,  vapours,  and  noxious  matter  to  issue  and  pro- 
ceed from  the  said  manufactory  as  aforesaid. 

The  plaintiff  claims : — [^proceed  as  in  the  last  Form]. 

Ch.  414 ;  Sturges  v.  Bridgmariy  11  Ch.  D.  852 ;  48  L.  J.  Ch.  785 ;  Lamhton 
V.  Jlfc/ZwA,  (1894)  3  Oh.  163 ;  63  L.  J.  Ch.  929.) 

In  order  to  constitute  a  nuisance  it  must  appear  that  physical  injury  is 
inflicted  on  the  plaintrfiTs  property,  or  that  the  ordinary  use  of  it  is 
materisdly  interfered  with,  or  that  the  ordinary  comfort  or  healthf ulness 
of  human  existence  in  the  plaintiff's  premises  is  materially  diminished. 
[Crump  V.  Lambert,  supra \  Si.  Helen^  Smelting  Co.  v.  Tipping y  supra; 
Cavey  v.  Lidbetter,  12  C.  B.  N.  S.  470  ;  32  L.  J.  0.  P.  104  ;  Inchbald  v. 
Robinson,  supra;  Fleming  v.  Hislop,  11  App.  Gas.  686;  BoHnson  v.  Kilvert, 
41  Ch.  D.  88  ;   68  L.  J.  Ch.  392.) 

A  material  addition  to  previously  existing  nuisances  is  separately 
actionable.  (Crump  v.  Lambert,  supra ;  Baxendale  v.  M* Murray,  L.  B.  2 
Ch.  Ap.  790.)  The  acts  of  several  persons  together  may  constitute  a 
nuisance  which  the  Court  will  restrain,  though  the  damage  done  by  the  acts 
of  each  one,  if  taken  alone,  would  be  inappreciable.  {Thorpe  v.  Brumfttt, 
L.  B.  8  Ch.  650;  Lamhton  v.  Mellish,  (1894)  3  Ch.  163;  63  L.  J.  Ch.  929.) 

Whether  anytiiin^  is  a  nuisance  is  to  be  determined  not  merely  by  an 
abstract  oonsideration  of  the  thin^  itself,  but  with  reference  to  the 
locality,  the  duration,  and  all  the  circumstances.  {Sturges  v.  Bridgman, 
11  Ch.  D.  852,  865 ;  48  L.  J.  Ch.  785;  LamhUmy.  Mellish,  supra;  and  see 
St.  Helens^  Smelting  Co.  v.  Tipping,  supra ;  Attorney -Qeneral  v.  Manchester, 
( 1893)  2  Ch.  87 . )  A  nuisance  caused  by  a  noxious  or  noisy  trade  or  manu- 
factore  is  not  justifiable  merely  on  the  ground  that  the  trade  is  carried 
on  in  a  convement  and  proper  place.  {Ih.)  As  to  a  nuisance  caused  by  a 
hospitcd,  see  Met,  Asylum  District  y.  Hill,  6  App.  Cas.  193 ;  50  L.  J.  Q.  B. 
353 ;  Attorney-General  y.  Manchester  Corporation,  supra.  Mere  temporary 
inconvenience  from  noise  or  dust,  caused  by  an  occupier  or  owner  of  land 
in  the  execution  of  lawful  works  in  the  ordinary  user  of  the  land,  and 
without  negligence,  is  not  a  nuisance.  {Harrison  v.  Southwark  Waterworks 
Co.,  (1891)  2  Ch.  409 ;  60  L.  J.  Ch.  630 ;  Ooswell  v.  Aerated  Bread  Co.,  10 
Times  Bep.  661.)  An  injunction  will  not  ordinarily  be  granted  if  the 
nuisance  is  merely  temporary  and  occasional,  and  causes  no  real  injury 
to  health  or  property.  {Attorney-General  y.  Mayor  of  Preetotif  13  Times 
Rep.  14.) 
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By  a  Riparian  Proprietor^  for  a  Nuisance  hy  Pollution  of  the 
Water  in  a  Ricery  claiming  an  Injunction  and  Damages: 
see  R.  8.  C.  1883,  App.  (7.,  Sect.  VI.,  No.  12,  cited  "  Water^' 
post,  p.  540. 

Ibr  placing  on  a  Highway  an  Obstruction  over  which  the  Plaintiff 

feU{c). 

The  plaintiff  has  suffered  damage  by  the  defendant,  on  the 
of ,  18 — ,  wrongfully  heaping  up  earth  and  stones  on 


a  public  highway  known  as  [ Streetj,  at [or,  in  the 

parish  of ],  so  as  to  obstruct  the  said  highway,  whereby 

the  plaintiff,  wmle  lawfully  passing  along  the  said  highway, 
fell  over  the  said  earth  and  stones,  and  sustained  personal 
injuries,  and  incurred  loss  and  expense. 
Partioulars : — 


For  a  similar  Form,  see  Cowley  v.  Newmarket  Local  Board,  (1892) 

A.  0.  345,  349. 


For  keeping  open  and  unfenced  a  dangerous  Cellar  adjoining  a 

Public  Highway  {d). 

The  defendant,  who  was  possessed  of  a  vault  or  cellar  imme- 
diately adjoining  a  public  highway,  known  as  [ Street],  at 

ic)  See  note  (a),  ante^  p.  480. 

\d)  Making  an  excavation,  cellar,  or  area  adjoining  a  public  highway, 
and  leaving  or  keeping  such  an  excavation,  cellar,  or  area  insecurely  and 
improperly  fenced  and  unguarded,  so  as  to  render  the  way  unsafe  to  thoae 
who  use  it  with  ordinary  care,  is  a  nuisance,  for  which  an  action  will  lie 
at  the  Buit  of  the  person  who  is  injured  by  falling  into  it,  &c.,  while  he  is 
so  lawfully  using  the  public  way.  {Barnes  v.  Ward^  9  C.  B.  392 ;  Hadley 
V.  Taylor,  L.  R.  1  C.  P.  63  ;  White  v.  Bindley  Local  Board,  L.  E.  10  Q.  B. 
219 ;  44  L,  J.  Q.  B.  114;  see  Blachmore  v.  Mile  End  Vestry ^  9  Q,  B.  D. 
451 ;  51  L.  J.  Q.  B.  496 ;  Bowen  v.  Anderson,  (1894)  1 Q.  B.  164 ;  Chapman 
v.  Fylde  Waterworks  Co.,  (1894)  2  Q.  B.  699  ;  64L.  J.  a  B.  15.)  So  a 
person  who  has  erected  a  dangerous  structure  on  his  own  land  so  near  a 
highway  as  to  constitute  a  nuisance,  may  be  liable  to  a  person  injured 
thereby.  {Fenna  v.  Clare  &  Co,,  (1896)  1  Q.  B.  199 ;  64  Q.  B.  238.)  But 
it  seems  that  the  excavation  or  erection,  in  order  to  constitute  a  nuisance, 
must  be  at  a  place  substantially  adjoining  the  highway.  {Barnes  y.  Ward, 
supra ;  Hardcastle  v.  S.  Yorkshire  By.  Co.,  4  H.  &  N.  67 ;  28  L.  J.  Ex. 
139 ;  BinJcs  v.  S.  Yorkshire  By.  Co.,  3  B.  &  S.  244 ;  32  L.  J.  Q.  B.  26.) 

An  occupier  who  maintains  a  lamp  projecting  over  a  highway  is  bound 
to  keep  it  m  repair  so  as  not  to  be  dangerous  to  persons  lawfully  using 
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[or,  in  the  parish  of ],  wrongfully  suffered  the  said 

vault  or  cellar  to  be  open  to  the  said  highway  without  any  fence 
or  railing  or  other  protection,  and  so  as  to  be  dangerous  to 
persons  lawfully  passing  along  the  said  highway,  whereby  the 
plaintifP,  whilst  lawfully  passing  along  the  said  highway,  fell 
into  the  said  vault  or  cellar  and  was  hurt  and  wounded  and 
permanently  injured,  and  was  prevented  for  a  long  time  from 

attending  to  lus  employment  [or,  business]  as  a  ,  and 

incurred  medical  and  other  expenses. 
Particulars: — 


Statement  of  Claim  alleging  that  the  Defendant  artificially  raised 
the  Surface  of  his  Land  above  the  level  of  the  Plaintiffs 
ac^oining  Land,  whereby  Rain-tcater falling  on  the  Defendants 
Land  percolated  into  the  a^'oining  Home  of  the  Plaintiff:  see 
Hurdman  v.  N.  H.  By.  Co.,  3  C.  P.  D.  168 ;  47  K  J.  C.  P. 
368. 


Statement  of  Claim  for  Negligently  allomng  Sewage  to  Escape  into 
a  Neighbour's  Premises :  see  Humphines  v.  Cousins^  2  0.  P.  D. 
239 ;  46  L.  J.  0.  P.  438. 


Officers  (a). 


Partners  (J). 


the  liighway,  and  is  liable  for  injury  occasioned  by  its  falling,  througb 
•want  of  repair,  upon  a  person  passing  by,  notwithstanding  that  me 
occupier  may  have  employed  a  competent  contractor  to  repair  it.  {Tarry 
V.  AshUm,  1  a  B.  D.  314 ;  46  L.  J.  a  B.  260.) 

(a)  As  to  the  special  provisions  for  limitation  of  action,  and  tender  of 
amends,  &c.,  in  the  case  of  actions  for  acts  done  in  pursuance  or  execution, 
or  intended  execution,  of  any  Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  neglect  or  default  in  the  execution  of  any 
such  Acts,  duty,  or  authority,  see  the  Public  Authorities  Protection  Act, 
1893  (cited  "  Public  Authoritiee"  post,  p.  946). 

(6)  See  ** Partners^*  ante,  p.  304.    If  several  persons  are  jointly  en- 
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Patents  (a). 

Statement  of  Claim  by  a  Patentee  for  Infringement  of  a  Patent, 
claiming  an  Injunction  and  Damages  (a). 

{See  R.  S.  C.  1883,  App.  C.  Sect.  VL  No.  6.) 

The  defendant  has  infringed  the  plaintiff's  patent,  No.  14,084, 
granted  for  the  term  of  14  years,  from  the  2l8t  of  May,  18 — , 


titled  to  property  injured,  they  should  ordinarily  join  in  suing  in  respect 
of  such  injury.  (See  **  Parties  to  Action,'^  ante,  pp.  19,  23.)  Thus, 
partners  in  trade  may  join  in  an  action  for  a  slander  or  libel  concern- 
ing their  trade.  (See  Le  Fanu  v.  Malcomsony  1  H.  L.  0.  637 ;  Cook  v. 
BatcJiellor,  3  B.  &  P.  150  ;  MaiUand  v.  Ooldney,  2  East,  426.) 

By  8. 10  of  the  Partnership  Act,  1890,  **  Where,  by  any  wrongful  act  or 
omission  of  any  partner  acting  in  the  ordinary  course  of  the  business 
of  the  firm,  or  with  the  authority  of  his  co-partners,  loss  or  injury  is 
caused  to  any  person  not  being  a  partner  in  the  firm,  or  any  penalty  is 
incurred,  the  firm  is  liable  therefor  to  the  same  extent  as  the  partner  so 
acting  or  omitting  to  act.*' 

By  s.  11,  "In  the  following  cases,  namely — 

(aj  Where  one  partner  acting  within  the  scope  of  his  apparent  authority 
receives  the  money  or  property  of  a  third  person  and  misapplies  it; 
and 

(b)  Where  a  firm  in  the  course  of  its  business  receives  money  or  pro- 
perty of  a  third  person,  and  the  money  or  property  so  received  is 
misapplied  by  one  or  more  of  the  partners  wnile  it  is  in  the  custody 
of  the  firm ; 
the  firm  is  liable  to  make  good  the  loss." 

By  s.  12,  '*  Every  partner  is  liable  jointly  with  his  co-partners  and  also 
severally  for  everythm^  for  which  the  firm  while  he  is  a  partner  therein 
becomes  liable  under  either  of  the  two  last  preceding  sections." 

Where  the  liability  is  joint  and  several,  a  judgment  recovered  against 
one  member  of  the  firm  is  not  in  itself  a  bar  to  an  action  against  the  other 
members  of  the  firm.  {Lechmere  v.  Fletcher,  1  0.  &  M.  623,  635 ;  Blyih 
V.  FladgaU,  (1891)  1  Ch.  337,  353;  60  L.  J.  Oh.  66.  As  to  judgment 
recovered,  see  **  Judgment  Becovered"  poet,  p.  751.) 

By  s.  13,  **  If  a  partner,  being  a  trustee,  improperly  employs  trust 
propertyr  in  the  busmess  or  on  the  account  of  the  partnership,  no  other 
partner  is  liable  for  the  trust  property  to  the  persons  oeneficially  interested 
therein: 

Provided  as  follows : — 

(1.)  This  section  shall  not  affect  any  liability  incurred  by  any  partner 
by  reason  of  his  having  notice  of  a  breach  of  trust ;  and 

(2.)  Nothing  in  this  section  shall  prevent  trust  money  from  being 
followed  and  recovered  from  the  firm  if  still  in  its  possession  or 
under  its  control." 

(a)  Patent  rights,  though  emanating  from  the  royal  prerogative,  are 
regulated  by  statute  law.  {B.  Y.HaHfax,  (1891)  1  Q.  B.  793 ;  2  Ih.  263.) 
The  principal  statutes  now  in  force  with  respect  to  letters  patent  for  inven- 
tions are  the  Statute  of  Monopolies  (21  Jac.  I.  c.  3).  ss.  1,  6,  and  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57).    The 
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for  oertain  improvements  in  the  manufaotore  of  iron  and  steel, 
whereof  the  plaintifi  was  the  first  inventor. 


last-mentioned  Act,  which  came  into  operation  on  the  Ist  of  January, 
1884,  repealed,  subject  to  a  saving  of  then  existing  rights  and  liabilities 
(see  8«  113),  the  preyious  Patent  Acts  (with  the  exception  of  the  above- 
mentioned  sections  of  the  Statute  of  Monopolies),  and  amended  and 
consolidated  the  law  relating  to  letters  pktent  for  inventions.  It  has  been 
slightly  modified  in  some  matters  of  detail  by  48  &  49  Vict.  o.  63,  49  ft  50 
Vict.  c.  37,  and  51  &  52  Yict.  c.  50,  and  the  four  Acts  may  be  cited 
together  as  **  The  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888." 
(See  51  ft  52  Vict.  c.  50,  s.  29.^ 

Hie  sections  cited  or  referred  to  in  the  following  notes  are  those  of  the 
Patents,  &c.  Act,  1883  (46  &  47  Yict.  c.  57),  except  where  some  other  Act 
is  specified. 

By  8.  13,  *'  Every  patent  shall  be  dated  and  sealed  as  of  the  day  of  the 
application :  provided  that  no  proceedings  shall  be  taken  in  respect  of  an 
inmngement  committed  before  the  pubhcation  of  the  complete  specifica- 
tion." 

By  8.  15,  *' After  the  acceptance  of  a  complete  specification,  and  until 
the  date  of  sealing  a  patent  in  respect  thereof,  or  the  expiration  of  the 
time  for  sealing,  me  applicant  shall  have  the  like  privileges  and  rights  as 
if  a  patent  for  the  invention  had  been  sealed  on  the  date  of  the  acceptance 
of  the  complete  specification :  provided  that  an  applicant  shall  not  be  en- 
titled to  institute  any  proceeding  for  infrin^ment  unless  and  imtil  a 
patent  for  the  invention  has  been  granted  to  him." 

By  s.  32,  an  action  for  an  injimction  or  damages  may  be  brought  by 
any  person  or  persons  aggrieved  in  respect  of  threats  of  legal  proceed- 
ings, ftc.  made  '^  by  circulars,  advertisements,  or  otherwise,"  issued  by 
persons  falsely  claiming  patent  rights  in  reroect  of  any  alleged  manufac- 
ture (see  Barney  v.  United  Telephone  Co,,  28  Ch.  D.  394 ;  54  L.  J.  Ch.  633  ; 
Kurtz  V.  8pencey  36  Ch.  D.  770 ;  57  L.  J.  Ch.  278 ;  Union  Electrical,  &c. 
Co.  V.  ElectHccd  Storage  Co,,  38  Ch.  D.  325 ;  Skinner  y.  Shew,  (1893)  1  Ch. 
413;  (1894)  2  Ch.  581;  62  L.  J.  Ch.  196;  63  lb.  826);  but  the  section 
does  not  apply  *'  if  the  person  making  such  threats  with  due  diligence 
commences  and  prosecutes  an  action  for  infringement  of  his  patent" 
(Combined  Weighing  Co.  v.  Automatic,  &c.  Co.,  42  Ch.  D.  665;  59  L.  J.  Ch. 
26 ;  Day  v.  Foster,  43  Ch.  D.  435  ;  Colley  v.  Hart,  44  Ch.  D.  179;  59  L.  J. 
Ch.  308 ;  Kensington,  &c.  Co.  v.  LaiM  Fox  Electrical  Co.,  (1891)  2  Ch.  573 ; 
Johnson  v.  Edge,  (1892)  2Ch.  1 ;  61  L.  J.  Ch.  262). 

As  to  what  constitutes  an  infringement,  see  Dudgeon  v.  Thomson,  3 
App.  Cas.  34 ;  NobeVs  Es^losives  Co.  v.  Jones,  17  Ch.  D.  721 ;  8  App.  Cas. 
5 ;  50  L.  J.  Ch.  582 ;  52  lb.  339 ;  UniUd  Telephone  Co.  y.  London  Telephone 
Co.,  26  Ch.  D.  766;  53  L.  J.  Ch.  1158;  UniUd  Telephone  Co.  v.  Sharpies, 
29  Ch.  D.  164  ;  54  L.  J.  Ch.  633 ;  Badische  Anilin  Fabrik  v.  Levinstein, 
24  Ch.  D.  156;  12  App.  Cas.  710;  Proctor  v.  Bennis,  36  Ch.  D.  740;  57 
li.  J.  Ch.  11 ;  Proctor  v.  Bayley,  42  Ch.  D.  390 ;  59  L.  J.  Ch.  12 ;  Brown 
V.  Jackson,  (1895)  A.  0.  446 ;  64  L.  J.  P.  0.  180. 

An  action  may  be  brought  for  infringement  of  a  patent  right,  even 
where  tiie  infringement  is  innocent  and  unintentional.  (See  *'  Patents,** 
post,  p.  936.)  Thus,  the  sale  in  this  countr}'^  of  articles  which  have  been 
manufactored,  either  here  or  abroad,  by  the  unauthorized  use  of  a  patent 
process,  is  itself  an  infringement  of  the  patent  right,  although  the  defen- 
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The  plaintiff  claims  an  injunotion  to  restrain  the  defendant 
from  fiuther  infringement  and  100/.  damages. 
Particulars  of  breaches  are  delivered  herewith. 
Place  of  trial,  Durham. 

(Signed) 

Delivered 


A  like  JFbrm,  stating  the  Claims  for  Relief  more  fully :  see  Cunyng- 
hame  on  Patent  Practice^  p.  571,  and  see  Proctor  v.  Bayley^ 
42  Ch.  D.  390,  393, 

The  lihyfor  Infringement  of  a  Patent j  after  an  Amendment  of  the 

Specification  ((). 

1.  The  plaintiff  was  the  first  and  true  inventor  of  [describe 
the  nature  of  the  invention^y  and  thereupon  a  patent,  No. , 


dant  did  not  know  them  to  be  so  manufactured.  {Walton  y.  Lavater,  8 
0.  B.  N.  S.  162 ;  29  L.  J.  C.  P.  275 ;  Wright  v.  Hitchcock,  L,  E.  6  Ex.  37; 
39  L.  J.  Ex.  97  ;  EItmUc  v.  Bournery  L.  B.  9  Eq.  217 ;  39  L.  J.  Oh.  328 ; 
Von  Heyden  v.  Nemtadt,  14  Ch.  D.  230.) 

In  general,  the  plaintiff  in  an  action  for  the  infringement  of  a  patent  is 
not  entitled  to  have  both  damages  and  an  account  of  profits,  and  must 
elect  which  of  those  two  forms  of  relief  he  will  adopt.  (See  American 
Wire  Co.  V.  Thomson,  44  Oh.  D.  274;  De  VitrcY,  BeUa, L.  E.6  H.L.  319;  42 
L.  J.  Oh.  841.)  See  further  as  to  damages,  Penn  v.  Jack,  L.  B.  5  Eq.  81 ; 
37  L.  J,  Oh.  136 ;  United  Horse  Shoe  Co.  v.  Stewart,  13  App.  Oas.  401. 

Each  of  several  co-owners  of  a  patent  may  maintain  an  action  for  its 
infringement.  {Dimnicliff  v.  Maltet,  7  0.  B.  N.  8.  209 ;  29  L.  J.  0.  P. 
70 ;  Maihers  v.  Qreen,  L.  E.  5  Oh.  29 ;  35  L.  J.  Oh.  1 ;  Sheehan  v.  Ot.  E. 
By.  Co.,  17  Oh.  D.  59 ;  60  L.  J.  Ch.  68 ;  Van  Odder  Co.  v.  Sowerhy  Bridge 
Society,  44  Oh.  D.  374 ;  59  L.  J.  Oh.  292.)  Each  of  such  co-owners  may 
use  and  work  the  patent  for  his  own  profit  without  being  liable,  unless 
under  a  contract,  to  account  to  the  others  for  his  profits.  (Steers  y.  Bogers, 
(1892)  2  Ch.  13;  61  L.  J.  Ch.  676.) 

(b)  As  to  amendments  of  specifications  by  way  of  disclaimer,  correction, 
or  explanation,  see  ss.  18—21,  and  51  &  52  Vict.  c.  50,  s.  5 ;  Cropper  v. 
Smith  (No.  2),  28  Ch.  D.  148 ;  54  L.  J.  Oh.  287 ;  and  see  Smith  v.  Cropper,  10 
App.  Cas.  249 ;  KeUy  v.  Heathman,  45  Ch.  D.  256 ;  60  L.  J.  Ch.  22 ; 
Andrew  v.  Crossley,  (1892)  1  Oh.  492  ;  61  L.  J.  Oh.  437 ;  Lane-Fox  v. 
Kensington  Electric  Co.,  (1892)  2  Oh.  66  ;  In  re  Dellwick's  Patent  (1896)  2 
Oh.  70*5. 

Where  there  has  been  an  infringement  of  an  amended  patent,  and  the 
amendment  has  been  made  before  action*  the  statement  of  claim  should 
state  the  fact  of  the  amendment.  [Andrtw  v.  Crossley,  (1892)  1  Ch. 
at  p.  505.) 

By  s.  20,  **  Where  an  amendment  by  way  of  disclaimer,  correction,  or 
explanation  has  been  allowed  under  this  Act,  no  damages  shall  be  eiyen 
in  any  action  in  respect  of  the  use  of  the  invention  before  the  disclaimer. 
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was  granted  to  the  plaintiff  for  the  said  invention,  the  nature  of 
which  was  particularly  described  in  the  specification  therein 

mentioned,  for  the  term  of years,  from  the of , 

18 — ,  and  the  said  specification  was  afterwards  [on  the of 

,  18 — ]  duly  amended  by  wav  of  disclaimer  \ory  correction, 

or,  explanation,  aa  the  case  may  he\, 

2.  The  defendant  has  since  tne  said  amendment  infringed 
the  plaintiff's  said  patent  [and  intends  and  threatens  to  continue 
the  said  infringement]. 

3.  Particule^  of  breaches  are  delivered  herewith. 

The  plaintiff  claims  [state  the  claims  as  in  the  first  preceding 
Form  and  the  other  Forms  referred  U)], 


For  a  like  Form,  see  United  Telephone  Co.  v.  Donohoe,  31  Ch.  I). 

399. 


Statement  of  Claim  by  the  Assignee  of  a  Patent  for  an  Infringe- 
ment thereof  {c), 

1.  A.  B.  was  the  first  and  true  inventor  of  [describe  the  nature 
of  the  inventum],  and  thereupon  a  patent,  No. ,  was  granted 

oorrection,  or  explanation,  unless  the  patentee  estabUahes  to  the  satisfaction 
of  the  Court  that  his  original  claim  was  framed  in  good  faith  and  with 
reasonable  skilL  and  knowledge.'* 

As  to  the  extension  of  the  term  of  a  patent  by  an  Order  in  Coimcil,  see 
s.  25. 

(c)  Where  the  action  for  infringement  is  brought  by  an  assignee  of  a 
patent  right,  the  statement  of  claim  must  be  framed  accordingly,  and  must 
state  the  fact  of  the  assignment. 

It  seems  that  the  legal  property  in  a  patent  can  only  be  assigned  by  deed 
VChanier  v.  Dewhurat,  12  M.  &  'W.  823 ;  In  re  Casey,  (1892)  1  Ch.  104  ; 
61  L.  J.  Ch.  61] ;  but  a  parol  assignment  for  consideration  would,  as 
against  the  assignor  himself  and  persons  subsequently  taking  assignments 
or  licences  from  him  with  notice  of  the  prior  assignment,  be  enforceable 
and  sufficient  to  support  an  action  for  infringement  (Cunynghame  on 
Patent  Practice,  pp.  274,  359). 

By  s.  87,  the  person  entered  on  the  register  as  proprietor  of  a  patent, 
copyright  in  a  design,  or  trade-mark,  as  the  case  may  be,  has,  suoject  to 
the  provisions  of  the  Patents  and  Trade  Marks  Act,  1888,  and  to  any 
rights  appearing  from  such  register  to  be  vested  in  any  other  person,  power 
aMolutely  to  assign,  srant  licences,  and  to  give  effectual  receipts  for  any 
consideration  for  such  assignment  or  licence  :  proyided  that  any  equities 
in  respect  of  such  patent,  design,  or  trade-mark,  may  be  enforced  in  like 
manner  as  in  respect  of  any  other  personal  property. 

It  was  held  under  s.  35  of  the  repealed  Patents  Act  of  1852  (15  &  16  Yict. 
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to  the  said  A.  B.  for  the  said  invention,  the  nature  of  which  was 
particularly  deaeribed  in  the  specification  therein  mentioned,  for 

the  term  of —  years,  from  the of  ,  18—,  and  the 

said  specification  was  afterwards  [on  the of ,  18 — J, 

duly  assigned  by  the  said  A.  B.  to  the  plaintiff. 

2.  The  defendant  has  since  the  said  assignment  infringed  the 
plaintiff's  said  patent  [and  intends  and  threatens  to  continae 
the  said  infringement]. 

3.  Particulars  of  breaches  are  delivered  herewith. 

The  plaintiff  claims  [see  the  Jirsi  preceding  Form  aiui  the  other 
Forma  referred  to]. 


c.  63),  tliat  until  registration,  no  legal  riglit  passed  hj  an  asaignmeot  of 
a  patent,  and  that  an  assignee  who  wua  not  registered  could  not  maintain 
an  action  for  infringement,  except  as  against  his  assignor  or  pcnono 
subsequently  taking  assignments  or  licences  from  him  with  notice  of  the 
facts  of  the  prior  assignment.  {C/tollet  v.  Hoffman,  7  E.  &  B.  686;  26 
L.  J.  Q.  B.  249 ;  and  see  HmsaU  v.  WTiijht.  L.  E.  10  Eq.  5U9 ;  40  L.  J. 
Oh.  1*5,  where  see  also  as  to  rolatiou  back  of  rcgiHtttttioii  to  the  date  of 
the  assignment.)  But  the  wording  of  s.  87  of  the  Patents.  &c.,  Act.  IHS3. 
differs  from  that  of  s.  35  of  the  repealed  Act  of  1852,  and  it  would  ^eem 
that  legistrution  is  no  longer  essential  to  the  title  of  an  assignee  of  a 

Eitent.     (See  Cimyijghamo  on  Patent  Practice,  pp.  268,  3o9  ;  Terrell  on 
atents,  3rd  ed.,  p.  186;  though  see  Lawson  on  Patents,  2nd  ed.,  p.  362: 
Edmunds  and  Bonton  on  Patents,  p.  210.) 

A  mortgagor  in  possession  of  a  patent  may  bring  an  action  for  infringe- 
ment after  an  assignment  by  way  of  morl^tge  to  persons  registtrod  as 
mortgagees.  ( t'au  Gelder  6o.  v.  Sowerby  Bridge  Co.,  ^^  Ch.  11.  374  ;  5a 
li.  J.  Ch.  292.)  As  to  assignments  of  pari«  or  shares  of  patently,  see 
Duimidiff  V.  Atallet.  7  C.  B.  N.  S.  209;  29  L.  J.  C.  P.  70  ;  H  u/fcin  v. 
LavaUr,  8  C.  B.  N.  S.  162;  29  L.  J.  C.  P.  275  ;  Pan  Gddtr  Co.  v.  Soiwrfcy 
Bridge  Co.,  lupra. 

By  8.  36  of  the  Act  of  1883,  "  A  pat«nt«e  may  assign  his  patent  for  any 
place  in  or  part  of  the  United  Kingdom  or  Isle  of  Man,  as  eflectualiy  as 
if  the  patent  were  originally  granted   to  extend  t«  that  place  or  part 

A  licence  to  use  a  patent  should  properly  bo  under  seal  (see  Cunynghamo 
on  Patent  Practico,  p.  2S5) ;  but,  as  between  the  licensee  and  the  licensor 
or  persons  Bubsequently  taking  assignments  or  licenses  from  him  with 
notice  of  the  previous  liconco,  a  parol  licence  is  for  most  pnrposoj  sufficient 
(see  "  Patents. "  ante.  p.  310;  and  see  Cooper  t.  Stevfiit.  (1895)  I  Ch.  567). 

A  mere  licence,  even  where  it  is  an  exclusive  and  irrevocable  licence, 
does  not  amount  to  an  assignment,  and  does  not  give  the  licensee  a  right 
to  sue  for  iufringement  of  the  patent,  except  whore  the  infringement  ia 
by  the  licensor  or  his  subsequent  assignees  or  licensees  with  notice  of  the 
plaintifl's  right.  [Ilrap  v.  Hartley,  42  Ch.  D.  461 ;  Guyot  v.  I'homion, 
(1894)  3  Ch.  388 ;  64  L.  J.  Ch.  32.) 
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For  like  Fonm  stating  Amendments  by  Disclaimer  and  Assignment j 
see  United  Telephone  Co.  v.  Donohoe,  31  Ch.  D.  399; 
Cunynghame  on  Patent  Practice^  p.  571. 


Particulars  of  Breaches  in  an  Action  for  Infringement  {d). 

Between  A.  B Plaintiff, 

and 
0.  D Defendant. 

The  following  are  the  particulars  of  the  breaches  of  patent 
right  complained  of  in  this  action,  viz. : — 

[Here  state  the  particulars  of  the  infringement.'] 
To  Mr.  E.  F.  G.  H. 

The  defendant's  solicitor  The  plaintiff's  solicitor 

[or,  agent].  [or,  agent]. 

Ibr  Pbrm  of  Particulars^  see  United  Telephone  Co.  v.  DonohoCy 

31  Ch.  D.  399. 


Penal  Statutes  {a) 


Public  Health  (J). 


(d)  By  8.  29  (1),  **  In  an  action  for  infringement  of  a  patent,  the  plaintiff 
most  deliver  with  his  statement  of  claim,  or,  bv  order  of  the  Court  or  the 
judge,  at  any  subsequent  time,  particulars  of  the  breaches  complained 
of;  and  by  s.  29  (6),  such  particulars  may  be  from  time  to  time 
amended,  by  leave  of  the  Court  or  a  judge.  As  to  particulars  of  breaches, 
see  Chitty's  Forms,  12th  ed.,  p.  214;  Cunynghame  on  Patent  Practice, 
pp.  362—365 ;  and  see  Battetf  v.  Kynock,  L.  R.  19  Eq.  229 ;  Sykes  v. 
Hoioarthy  12  Ch.  D.  826 ;  48  L.  J.  Ch.  769 ;  Edison  Telephone  Co.  v.  India 
Rubber  Co.,  17  Ch.  D.  137;  Pamell  v.  Most,  29  Ch.  D.  325;  Cropper  v. 
Smith,  26  Ch.  D.  700 ;  54  L.  J.  Ch.  287  ;  Smith  v.  Cropper,  10  App.  Cas. 
249 ;  55  L.  J.  Ch.  12. 

(a)  See  *' Penal  Statutes,'*  ante,  p.  311. 

(b)  See  **  Corporation,"  ante,  p,  191 ;  "  Highways,"  ante,  p.  441. 

By  8.  265  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  "  No 
matter  or  thing  done,  and  no  contract  entered  into  by  any  local  autiiority 
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Bailways. 

For  Forms  of  Statements  of  Claim  in  Actions  against  Railway 
Companies^  see  "  Carriers^^^  ante^  p.  373 ;  ^*  NegligencBj^  ante^ 
pp.  477,  478,  and  see  note  («),  p.  474. 


Recovery  of  Land  (a). 

Statement  of  Clahn  by  Heir  against  a  Stranger  for  recovery  of  Land 

irith  a  Claim  for  Mesne  Profits  (a). 

{R.  S.  C  1883,  App.  C.  Sect,  VII.  No.  2.) 

1.  The  plaintiff  is  entitled  to  the  possession  of  Blaokacre,  in 
the  parish  of  [or,  of  No.  2,  Bridge  Street,  Bristol],  in  the  county 
of . 


or  joint  board  or  port  sanitary  authority,  and  no  matter  or  thing  done  by 
any  member  of  such  authority,  or  by  anj  officer  of  such  authority,  or  other 
person  whomsoever  acting  under  the  direction  of  such  authority,  shall,  if 
the  matter  or  thing  were  done  or  the  contract  were  entered  into  bona  fide 
for  the  purpose  of  executing  this  Act,  subject  them  or  any  of  them  per- 
sonally to  any  action,  liability,  claim,  or  demand  whatsoever."  (See  Mill 
V.  Hawker,  L.  R.  9  Ex,  309  ;  L.  E.  10  Ex.  92 ;  44  L.  J.  Ex.  49 ;  BaOey  v. 
Cuckaan,  32  L.  T.  124  ;  Burgess  v.  Clark,  14  Q.  B.  D.  735.} 

Sect.  264  of  the  same  Act  has  been  repealed  by  the  Public  Authorities 
Protoction  Act,  1893,  and  the  protection  afforded  by  s.  1  of  that  Act  sub- 
stituted. (See  *' Public  Authorities"  post,  p.  946;  and  *^  Injunction  " 
2'ost,  p.  902.) 

{a)  Formerly,  in  actions  of  ejectment,  there  were  no  pleadings  as  in 
orainary  actions ;  but  now  the  action  for  the  recovery  of  land  is  placed 
substantially  on  the  same  footing  as  other  actions  in  this  respect,  tnough 
no  defendant  in  such  action  who  is  in  possession  by  himself  or  his  tenant 
need  plead  his  title  except  in  certain  specified  cases.  (See  **  Recovery  of 
Land*^  post,  p.  950.)  A  claim  for  recovery  of  land  cannot  be  specdally 
indorsed  on  tne  writ  except  where  the  action  is  brought  **  by  a  landlord 
against  a  tenant  whose  term  has  expired,  or  has  been  duly  determined  by 
notice  to  quit,  or  against  persons  claiming  under  such  tenant."  (See 
O.  III.  r.  6 ;  **  Special  Indorsements,"  ante,  p.  77 ;  "  Landlord  and 
Tenant,"  ante,  p.  273.)  The  plaintiff  in  an  action  for  the  recovery  of 
land  is  also  restricted  in  joimng  therewith  other  causes  of  action.  (See 
O.  XVIII.  r.  2,  and  *'  Joinder  of  Causes  of  Action,"  ante,  p.  68.) 

In  general,  all  persons  in  whom  title  to  possession  is  alleged  to  exist 
should  be  joined  as  plaintiffs.  {Soe  *' Parties  to  Actions,"  ante, 'p.  19,)  But 
in  certain  cases  a  mortgagor  of  land  may  bring  actions  for  ite  recovery  with- 
out joining  the  mortgagee.  (See  Jud.  Act,  1873,  s.  25  ^5),  cited  ante,  p.  23 ; 
•'  Mortgage,"  ante,  p.  303.)  The  plaintiff,  in  an  action  tor  recovery  of  land, 
must,  in  the  statement  of  claim,  show  that  he  is  entitled,  by  stating  such 
facts  as,  if  true,  show  that  he  has  an  interest  entitling  him  to  posaeflsion 
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2.  On  and  before  the of ,  18 — ,  A.  B.  was  seised 

in  fee  and  in  possession  of  the  premises. 


of  the  premiBes  sought  to  be  reooyered,  or  show  that  the  defendant  is 
estopped  from  disputing  his  title.  (See  '^^  Landlord  and  Tenant,^*  ante^ 
p.  273.)  Where  the  defendant  is  not  so  estopped,  the  title  of  the  plaintiff 
should  oe  stated  in  such  a  way  as  to  afford  notice  to  the  defendant  of  the 
case  he  has  to  meet.  [Philipps  y.  Philippsy  4  Q.  B.  D.  127 ;  48  L.  J. 
Q.  B.  135 ;  Davia  y.  James,  26  Ch.  D.  778 ;  63  L.  J.  Ch.  523 ;  Palmer  y. 
Palmer,  (1892)  1  Q.  B.  319 ;  61  L.  J.  Q.  B.  236.)  Thus,  where  the  plaintiff 
has  neyer  been  in  possession,  but  claims  as  heir  of  some  ancestor  formerly 
in  possession,  the  statement  of  claim  should  show  how  he  is  heir,  tracing 
the  title,  and  stating  u})on  what  deeds  and  documents  he  relies  in  deducing 
his  title ;  and  it  is  not  enough  that  there  is  a  general  allegation  that  the 
plaintiff  is  so  entitled  as  heir  by  yirtue  of  certam  deeds  ana  documents  in 
the  possession  of  the  defendant.  [Ih,;  and  see  ^^  Heirs  and  Devisees,^* 
ante,  p.  217.)  Where  the  facts  in  a  pedigree  are  facts  relied  upon  as 
establishing  uie  right  or  title,  they  must  be  set  out.  {Philipps  y.  Philipps, 
supra,  per  Brett,  L.  J.)  It  is  in  general  enough  to  state  the  effect  of  a 
will  relied  on  without  setting  forth  the  exact  words.  {Darhyshire  y. 
LeigK  (1896)  1  Q.  B.  554.)  It  is  not  in  general  necessary  to  state  negatiye 
facts,  as  that  a  person  made  no  will,  or  did  not  bar  an  entail.  The  state- 
ment of  claim  need  not  show  how  liio  defendant  came  into  possession,  or 
deal  with  the  title  he  alleges.  {Hodgim  y.  Hickson,  39  L.  T.  644  (Ir.).J 
It  must  show  that  there  was  a  right  of  entry  at  the  date  of  the  writ ;  ana 
for  the  purpose  of  recoyery  of  jntisne  profits  from  an  earlier  date,  it  must 
be  shown  that  the  right  of  entry  accrued  at  such  earlier  date.    Prior 

Sossession,  howeyer  short,  is  a  sufficient  primd  fade  title  a^inst  a  wrong- 
oer.  {Doe  y.  Dyehall,  M.  &  M.  346;  3  C.  &  P.  610 ;  Asher  y.  Whitlock, 
L.  It.  1  Q.  B.  1.)  It  may  sometimes  be  inexpedient  to  claim  more  than 
the  mere  recoyery  of  the  premises,  and  in  such  a  case  j  udgment  and 
execution  in  the  original  action  is  no  bar  to  a  subsequent  action  for  mesne 
^rrofits.  In  such  subsequent  action,  the  judgment  in  the  original  action 
IS,  if  pleaded,  conclusiye  eyidence  of  the  plaintiff^s  title  at  the  date  of 
the  writ  in  such  original  action  as  against  the  same  defendant  and 
persons  claiming  under  him  {Wilkinson  y.  Kirhy,  15  C.  B.  430;  23  L.  J. 
0.  P.  224;  Earns  y.  Mulkern,  1  Ex.  D.  31,  36;  45  L.  J.  Ex.  244), 
and  primd  facie  eyidence  of  the  defendant's  possession  at  the  same 
date  {Pearse  y.  Cooker,  L.  K  4  Ex.  92,  99 ;  38  L.  J.  Ex.  82).  If  the 
defendant  should  set  up  a  title  prior  to  that  which  the  plaintiff  has 
set  out,  the  plaintiff  may  amend  his  statement  of  claim  and  set  out 
his  earlier  title.  As  to  claims  for  mesne  profits,  see  further  *' Landlord 
and  Tenant,**  ante,  p.  274. 

The  effect  of  the  Beal  Property  Limitation  Acts  is  not  merely  to  bar  the 
remedy,  but  also  to  extinguish  the  title  after  the  lapse  of  the  statutory 
period.  {JO^awkins  y.  Lord  Penrhyn,  6  Ch.  D.  318 ;  4  App.  Cas.  51 ;  48 
L  J.  Ch.  304  ;  "  Limitation,  Statutes  of  ,"  post,  p.  921.) 

If  the  statement  of  claim  shows  upon  the  face  of  it  that  the  plaintiff 
and  the  persons  through  whom  he  claims  haye  been  out  of  possession 
more  than  twelye  years,  it  must  show  also  the  facts  which  entitle  the 
plaintiff  to  a  longer  period,  otherwise  the  statement  of  claim  will  in 
general  be  open  to  objection  in  point  of  law  {Dawkins  y.  Lord  Penrhyn, 
iupra;  Noyes  y.  Crawley,  10  Ch.  D.  31,  36;  48  L.  J.  Ch.  112  ;  '' Limita- 
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3.  On  the of ,  18 — ,  the  said  A.  B.  died  bo  seifled, 

whereupon —  • 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and 
heir-at-law. 

5.  After  the  death  of  the  said  A.  B.  the  defendant  wrongfollj 
took  possession  of  the  premises. 

The  plaintifE  claims — 

1.  Possession  of  the  premises. 

2.  Mesne  profits  from  the of . 

Place  of  trial, 


(Signed) 

Delivered 


tioHy  Statutes  o/"postfj^.  921),  or,  in  a  flagrant  case,  may  be  stnick  out  as 
vexatious  under  0.  XXV.  r.  4,  citod.  posty  p.  601. 

In  the  case  of  a  person  who  died  before  1834,  descent  is  traced  from  the 
person  last  seized  of  the  land.  For  the  rules  of  descent  imder  the  old  law, 
see  2  Blackst.  Com.  c.  14 ;  Williams  on  Seisin,  p.  52. 

In  the  case  of  persons  who  died  after  1833,  uie  descent  is  traced  from 
the  last  purchaser.  (3  &  4  Will.  IV.  c.  106,  s.  2.)  By  s.  1  of  the  last- 
mentioned  Act,  **the  words  *the  purchaser*  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent,  or  than  by  any  escheat, 
partition,  or  enclosure,  by  the  effect  of  which  the  land  shall  have  become 
part  of  or  descendible  in  the  same  manner  as  other  land  acquired  by 
descent ;  and  the  word  *  descent '  shall  mean  the  title  to  inherit  the  land 
by  reason  of  consanguinity,  as  well  where  the  heir  shall  be  an  ancestor 
or  collateral  relation  as  where  he  shall  be  a  child  or  other  issue."  By  s.  2, 
it  is  further  enacted  that  **  the  person  lust  entitled  to  the  land  shall,  for  the 
purposes  of  this  Act,  be  considered  to  have  been  Hie  purchaser  thereof, 
unless  it  shall  be  proved  that  he  inherited  the  same,  m  which  case  the 
person  from  whom  he  inherited  the  same  shall  be  considered  to  have  been 
the  purchaser  y  unless  it  shall  be  proved  that  he  inherited  the  same ;  and 
in  hke  manner  the  last  person  from  whom  the  land  shall  be  proved  to 
have  been  inherited  shall  in  every  case  be  considered  to  have  been  the 
purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same."  By  s.  1, 
**  The  expression  '  the  person  last  entitled  *  to  land  shall  extend  to  the  last 
person  who  had  a  ri^ht  thereto,  whether  he  did  or  did  not  obtain  the 

Sossession  or  the  receipt  of  the  rents  and  profits  thereof."  By  s.  3,  an 
eir  who  is  also  devisee  will  take  in  the  latter  capacity.  By  s.  4,  where 
heirs  take  by  purchase  under  limitations  to  the  heirs  of  their  ancestor,  the 
land  shall  descend  as  if  the  ancestor  had  been  the  purchaser.  By  s.  5, 
'*  No  brother  or  sister  shall  be  considered  to  inherit  immediatel^r  from  his 
or  her  brother  or  sister,  but  every  descent  from  a  brother  or  sister  shall 
be  traced  through  the  parent."  By  ss.  6,  7,  and  8,  provisions  are  made 
for  the  tracing  of  descent  through  the  male  line  m  preference  to  the 
female  line,  and  for  tracing  descent  in  cases  of  half-blood. 

As  to  what  is  a  sufficiently  exclusive  possession  to  transfer  the  title  to 
the  possessor  from  the  true  owner,  see  Marshall  v.  Taylor^  (1895)  1  Ch. 
641 ;  64  L.  J.  Ch.  416. 
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The  likcy  against  a  Tenant  of  Land  and  a  Person  not  named  in  the 

Writy  who  defends  as  Landlord  (b). 

Between  CD PlaintifP, 

and 
E.  F.,  and  Gr.  H.     .    Defendants. 

Statement  of  daim. 

1 — 4.  [^As  in  the  preceding  tbrm.'] 

5.  The  writ  in  tlus  action  was  issued  against  the  defendant 
E.  F.,  who  then  was  and  still  is  wrongfullj  in  possession  of  the 
said  premises. 

6.  Since  the  issuing  of  the  said  writ  the  defendant  Gr.  H.,  who 
claims  that  he  is  in  possession  of  the  said  premises  by  the  defen- 
dant E.  F.,  his  tenant,  has  been,  pursuant  to  the  order  of 

Master ,  dated  the of ,  18 — ,  admitted  to  appear 

to  this  action,  and  to  defend  for  the  whole  of  the  property 
claimed  therein,  and  he  has  accordingly  entered  an  appearance 
in  the  said  action  as  landlord  of  the  defendant  E.  F. 


Bp  Devisee  of  Freehold  (c). 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  house  and 
land  known  as ,  at ,  in  the  county  of . 

2.  A.  B.  was  at  the  time  of  his  death,  which  took  place  on 
the of ,  18 — ,  seised  in  fee  of  the  said  house  and  land. 

3.  The  said  A.  B.  by  his  last  will,  dated  the  of , 

18 — ,  and  proved  in  the  registry  on  the  of  , 

devised  the  said  house  and  land  unto  and  to  the  use  of  the 
plaintLS  in  fee  simple. 

(5)  If  the  action  is  brought  against  a  tenant  in  possession,  the  landlord, 
though  not  named  in  the  writ  as  a  defendant,  may  obtain  leave  to  appear 
and  defend  the  action  as  landlord.  (0.  XII.  rr.  25—29;  **  Recovery  of 
Land;' j)ost,  ^,  950.) 

(c)  AU  property  may  now  be  disposed  of  by  will  (1  Vict.  c.  26,  s.  3), 
and  it  is  tnerefore,  in  general,  only  necessary  for  the  devisee  of  a  freehold 
suing  a  stranger  for  recovery  of  the  land  devised  to  show  by  his  state- 
ment of  claim  that  the  testator  was  at  the  time  of  his  death  seised  in  fee 
of  or  entitled  to  the  land,  that  he  died  after  having  by  his  last  will  devised 
it  to  the  plaintiff,  and  that  the  defendant  is  in  possession.  If  any  estates 
are  limited  by  the  will  prior  to  the  devise  to  the  plaintiff,  or  if  the  testator 
had  demised  the  property,  the  expiration  or  determination  of  such  estates 
or  tenancy  must  also  be  shown.  Where  land  has  been  devised  to  the  heir 
of  the  testator,  he  takes  it  as  devisee,  and  should  sue  as  such.  (3  &  4 
Will.  rV.  c.  106,  s.  3,  cited  note  (a),  arde,  p.  496.)  As  to  actions  by 
devisees,  see  further  Cole  on  Ejectment,  pp.  492  et  seq. 

B.L.  K  K 
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4.  The  defendant,  after  the  death  of  the  said  A.  B.,  wrongfully 
took  possession  of  the  said  house  and  land,  and  has  refused  to 
give  up  possession  thereof  to  the  plaintifi. 


By  Legatee  of  Leasehold  (d). 

1.  [Same  as  in  paragraph  1  of  last  Form.^ 

2.  C.  D.,  being  seised  in  fee  of  the  said  house  and  land, 

demised  the  same  by  deed  dated  the of ,  18 — ,  to 

E.  F.,  for years  from  the of ,  18 — ,  at  the  rent 

therein  mentioned. 

3.  E.  F.  thereupon  entered  into  possession  of  the  said  house 
and  land  in  pursuance  of  the  said  lease,  and  remained  in  posses- 
sion thereof  and  entitled  thereto  under  the  said  lease  until  his 
death  hereinafter  mentioned. 

4.  E.  F.,  by  his  last  will  and  testament  dated  the of , 

18 — ,  bequeathed  all  his  estate,  interest  and  term  in  the  said 
house  and  land  to  the  plaintiff,  and  appointed  G.  H.  the  executor 
of  his  said  will  and  testament. 

5.  The  said  E.  F.  died  on  the of  ,  18 — ,  and  his 

said  will  and  testament  was  duly  proved  in  the  Probate  Division 
of  the  High  Court  of  Justice  on  the of ,  18 — . 

6.  The  said  G.  H.  afterwards  duly  assented  to  the  said  be- 
quest. 

7.  The  defendant,  after  the  death  of  the  said  E.  F.,  wrongfully 
took  possession  of  the  said  house  and  land  and  has  refused  to 
give  up  possession  thereof  to  the  plaintiff. 


JBt/  Devisee  of  Copyhold  (e). 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and 
lands  called ,  at ,  of  which  A.  B.  was,  previously  to 


{d)  The  statement  of  claim  must  show  that  the  testator  had  onl  j  a 
chattel  interest,  as  otherwise,  if  he  died  in  possession,  the  presumption 
would  be  that  he  was  seised  in  fee.  It  must  also  show  the  assent  of  the 
executors  to  the  bequest,  for  until  such  assent  the  term  vests  in  the 
executors.  (1  Wms.  Exors.,  9th  ed.,  p.  595;  2  lb,  p.  1225,  where  see  as  to 
what  is  sufficient  to  constitute  assent.) 

(e)  By  1  Vict.  c.  26,  s.  3,  copyhold  estates  may  be  devised  by  will,  and 
the  effect  of  that  Act  is  to  enable  a  copyholder  to  devise  his  estate  in  every 
case,  dispensing  with  a  surrender  to  the  use  of  the  will,  but  leaving  the 
estate  in  the  customary  heir  till  the  admittance  of  the  devisee.    {Chrland 
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and  at  the  time  of  IiiB  death,  seised  in  his  demesne  as  of  fee,  at 

the  will  of  the  lord  of  the  manor  of according  to  the 

enstom  of  the  said  manor. 

2,  A.  B.  died  on  the of ,  18 — ,  having  by  his 

last  -will,  which  was  dated  the of ,  18 — ,  devised  the 

said  farm  and  lands  to  the  plaintiff,  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor ;  and  the  plaintiff 

was  on  the of ,  18 — ,  duly  admitted,  according  to  the 

custom  of  the  said  manor,  as  devisee  of  the  said  farm  and  lands. 

3.  The  defendant,  after  the  death  of  A.  B.,  took  possession 
of  the  said  farm  and  lands,  and  refuses  to  give  up  possession 
thereof  to  the  plaintiff. 

By  Mortgagee  against  Mortgagor  for  Recovery  of  Land  (/). 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  house  and 
land  known  as ,  at ^  in  the  county  of . 

y.  Mead^  L.  E.  6  Q.  B.  441.)  The  devisee  must  show  that  he  has  been 
admitted. 

(/)  Where  the  mortgage  deed  containB  no  proviso  or  stipulation 
amounting  in  law  to  a  re-demise,  and  the  mortgagor  remains  in  possessioii 
after  the  execution  of  the  deed,  the  mortg^agee  may  bring  an  action  against 
the  mortgagor  for  possession  of  the  premises,  unless  a  tenancy,  other  than 
one  of  sufferance,  nas  been  created  between  them.  [Doe  d.  Roylance  v. 
Light/oGt,  8  M.  &  W.  553 ;  Doe  d.  Parsley  v.  Day,  2  Q.  B.  147.)  Where 
no  tenancy  other  than  a  tenancy  by  sufierance  has  been  created,  it  is 
unnecessary  for  the  mortgagee  before  bringing  such  action  to  give  any 
notice  to  quit  or  to  make  any  demand  of  possession.  {Doe  d.  Moby  v. 
Mauey,  8  B.  &  0.  767  ;  Doe  d.  Fisher  v.  QiUs,  5  Bing.  421.) 

If  the  deed  contains  any  proviso  or  stipulation  that  the  mortgagor  may 
remain  in  possession  until  a  certain  day,  or  until  default  in  payment  of  a 
certain  sum  at  a  particular  time,  and  it  is  executed  by  the  mortgagee,  it 
in  general  amounts  in  law  to  a  re-demise,  and  no  action  for  the  recovery 
of  tiie  premises  can  be  maintained  until  after  such  day,  or  default  ( Wilkin^ 
BonY.  Hall,  3  Bing.  N.  C.  504;  Doe  d.  Lister  t,  Goldwin,  2  Q.  B.  141), 
though,  in  some  cases,  the  proviso  or  stipulation  may  amount  only  to  a 
covenant  (see  Shop.  Touch.  272 ;  Doe  d.  Parsley  v.  Day,  supra ;  Cole  on 
Ejectment,  pp.  464  et  seq.).  Where  the  mortgage  deed  stipulates  for  pay- 
ment of  a  certain  sum  on  a  particular  day,  and  the  mortgagor  makes 
default  in  payment  and  remains  in  possession  of  the  premises  after  such 
default,  an  action  may,  in  the  absence  of  any  new  tenancy,  be  brought 
against  hiTn  by  the  mortgagee  for  recovery  of  the  premises  without  any 
previous  notice  to  quit  or  demand  of  possession.  {Doe  d.  Fisher  v.  QUes, 
wpra  ;  Doe  d.  Rohy  v.  Maisey,  supra,) 

It  is  provided  by  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
8.  18,  as  to  mortgages  made  after  1881,  and  not  containing  any  proTision 
to  the  contrary,  that  a  mortgagor  in  possession  shall,  as  against  his  mort- 
gagees, have  power  to  make  any  sucn  leases  of  the  mortgaged  property 
or  any  part  thereof  as  axe  authorized  by  that  section.  By  the  Tenants'  Com- 
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2.  The  Baid  house  and  land  were,  \ij  an  indenture  dated  the 

of ,  18 — ,  and  made  between  the  defendant  and  the 

plaintiff,  granted  and  conveyed  by  the  defendant  unto  and  ta 
the  use  of  the  plaintiff  and  hie  heirs  [by  way  of  mortgage  to 

secure  the  sum  of  £ and  interest  thereon,  and  me  said 

mortgage  is  still  subsisting]. 

3.  The  defendant  has  never  ^ven  up  possession  of  the  said 
house  and  land  to  the  plaintiff,  and  nas  remained  and  still 
remains  wrongfully  in  poasessioii  thereof. 

The  plaintm  claims  possession  of  the  said  house  and  land. 


peneatioQ  Act,  1890  (53  &  d4  Vict.  c.  ST),  s.  2,  where  a  person  occurdes 
agricultural  land  under  e.  contract  of  tenancy  with  the  mortgagor,  which 
ia  not  binding  on  the  mortgagee,  as  a  tenant  from  year  to  year,  or  for  a 
term  not  exceeding  twenty-one  years  at  a  rack  rent,  the  mortgagee,  before 
he  doprivos  the  occupier  ol  the  possession  of  the  land,  must  give  to  the 
occupier  six  calendu'  montha'  notice  in  writing  of  hie  intention  so  to 
deprive  him  of  possession.     But  in  cases  which  are  not  within  the 

Erovisions  of  theae  enactmontB,  the  rights  of  the  mortgagee  ns  againat 
issees  or  tenants  of  the  mortgagor  under  leasee  granted  or  tenancies 
created  by  the  mortgagor  eubeequontly  to  the  mortgage,  without  any 
expreaa  power  to  that  elf  ect  in  the  mortgage  deed,  and  without  the  privity 
or  consent  of  the  mortgagee,  are  still  regulated  by  the  old  law  on  that 
subject.  Accordingly,  in  such  lost- mentioned  caaea,  the  mortgagee,  if 
entitled  to  enter  into  possessioD  as  against  the  mortg^igor,  may,  without 
giving  any  notice  to  quit,  recover  poaaeaaion  of  the  mortgaged  property 
against  such  lessees  or  tenants  of  the  mortgagor,  unless  thevhave  becomo 
tenants  to  the  mort«agee.  {Ktech  v.  Hull,  1  Smith's  I..  C,  lltth  ed.,  p.  4W ; 
Louii  V.  Tdfurd,  1  App.  Gas.  414,  425.)  A  mere  notice  by  the  mortgagee 
to  the  tenant  to  pay  rent  to  him,  not  asnentod  to  by  the  teuant,  wiU  not 
create  a  new  tenancy ;  but  a  notice  assented  to  by  payment  of  rent  or 
otherwiao,  is  evidence  from  which  a  jury  may  infer  a  new  contract  of 
tenancy  from  year  to  year  as  between  the  mortgagee  and  the  tenant  in 
poBBession.  {Rogers  v.  Hamphreya,  4  A.  &  E.  299,  313 ;  Dii*  d.  ffiggin- 
botham  V.  Barton,  11  A.  &  E.  307 ;  Towerion  v.  Jadaon,  (1891)  2  Q.  B.  484 ; 
61  L.  J.  Q.  B.  36.) 

In  the  case  of  a  tenancy  created  before  the  mortgage,  the  tenant  will  be 
entitled  to  possession  until  the  lease  or  tenancy  has  expired  or  been  deter- 
mined bv  notice  to  quit,  or  othorwiae.  {Birch  v,  Wriyht,  1  T.  H.  379,  381 ; 
Cole  on  Ejectment,  pp.  39,  473.) 

Where  a  person  waa  in  possession  before  the  mortgage  adversely  to  the 
mortgagor,  the  plaintiff  must  rely  upon  the  title  oonterred  upon  him  by 
the  mortgage  deed,  and  must  proceed  against  him  as  in  ordinary  cased 
between  etrangers.    (See  further,  Cole  on  Ejectment,  p,  479.) 

By  B.  18  (2)  of  the  Conveyancing  Act,  1681,amort^geein  possession  of 
land  under  a  mortgage  mode  after  18B1,  aud  containing  no  provision  to 
the  contrary,  is  empowered  to  make  such  leases  aa  are  authorized  by  that 
section. 

An  action  for  foreclosure  is  not  an  action  for  the  recovery  of  land  within 
the  meaning  of  0,  XVHI.  t.  2,  cited  an(«,  p.  08.  See  further,  "Mortgage," 
antr,  p.  303. 


Bepkvin.  501 

By  Landlord  against  Tenant  whose  Term  has  expired  or  been  deter^ 
mined  by  Notice  to  Quit :  see  It.  S.  C.  1883,  App.  C.  Sect. 
VII.  No.  I. ;  **  Landlord  and  Tenant,''  ante,  p.  273. 


Ibr  other  Forms  of  Statement  of  Claim  by  Landlords  against 
Tenants,  see  "  Landlord  and  Tenant"  ante,  pp.  275,  278. 


Beplevin  (a). 


(a)  The  action  of  repleTin,  it  is  said,  lies  wherever  goods  have  been 
imlawfully  taken  out  of  the  possession  of  the  owner  (Com.  Dig. 
"Pleader,"  3  K.  1,  and  " Eeplevin"  (A.);  Qallotuay  v.  Bird,  4  Bing.  299; 
Mdlor  V.  Leather,  1  E.  &  B.  619 ;  Oeorge  v.  Chambers,  11  M.  &  W.  149  ; 
Allen  V.  Sharp,  2  Ex.  352  ;  Qay  v.  Mathews,  4  B.  &  S.  425 ;  32  L.  J.  M.  C. 
68 ;  see  the  County  Courts  Act,  1888  (51  &  62  Vict.  c.  43),  s.  135) ;  but  it 
is  not  usual  to  have  recourse  to  this  remedy,  except  in  cases  of  goods 
unlawfully  distrained  (see  **  Distress,**  ante,  p.  411,  and  the  Form  given 
by  the  B.  S.  C.  1883,  App.  A.  Part  III.  Sect.  lY.,  for  the  indorsement  of 
the  writ  in  such  action). 

The  earlier  statutes  relating  to  replevin  have,  for  the  most  part,  been 
repealed  by  the  Civil  Procedure  Acts  Bepeal  Act,  1879  (42  &  43  Yict. 
c.  69),  and  the  Statute  Law  Bevision  Acts  of  1881  and  1883  (44  &  45 
Vict.  0.  69,  and  46  &  47  Vict.  c.  49),  and  by  the  County  Courts  Act, 
1888 ;  but  most  of  the  repealing  Acts  contain  a  saving  of  any  jurisdiction 
or  rule  of  law  or  equity  eotablisned  under  the  repealed  Acts. 

The  pleadings  in  actions  of  replevin  in  the  High  Court  of  Justice  are 
now  subiect  to  the  provisions  of  the  Judicature  Acts  and  the  Eules  made 
thereunder,  and  appear  to  stand  substantially  on  the  same  footing  as  those 
in  other  actions,  under  the  former  system  of  pleading,  a  d^aration 
wonld  have  been  as  follows : — **  That  the  defendant,  in  a  certain  dwelling- 
house  called ,  took  the  gpoda  of  the  plaintiff,  that  is  to  say,  household 

furniture,  and  unjustly  detained  the  same  against  sureties  and  pledgee 
until,  &C.,  whereby  the  plaintiff  has  sustained  damage.''  (See  Bullen  & 
Leake,  3rd  ed.,  p.  392;  1  Wms.  Saimd.,  1871  ed.,  p.  636;  Banks  v. 
Angell,  7  A.  &  E.  843.)  Now  the  plaintiff  should  give  particulars  of  the 
facts,  and  should  state  any  special  damage  sought  to  be  recovered. 

B^levin  consists  in  the  re-deliverv  to  the  owner  of  the  goods  taken. 
This  was  formerly  made  by  the  sheriff,  who  took  the  goods  m)m  the  dis- 
trainor, and  re-delivered  them  to  the  owner  upon  the  execution  of  a 
replevin  bond  by  the  owner  and  two  sureties,  conditioned  to  prosecute  his 
suit  with  effect  and  without  delay  against  the  distrainor,  and  to  return  the 
goods  if  a  return  should  be  awarded,  but  the  powers  and  responsibilities 
of  the  sheriff  with  respect  to  replevin  bonds  and  replevins  have  been  taken 
away,  and  the  same  or  similar  powers  have  been  transferred  to  the  regis- 
trar of  the  county  court,  who  now  giants  replevin  upon  security  being 
given  by  a  replevin  bond  by  the  owner  and  two  sureties  to  the  effect  above 
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Reversion. 

Statement  of  Claim  for  an  Injury  to  the  Plaintiff* s  Reversion 

in  Land  {a). 

Certain  land  known  as  the Farm,  at ,  in  the  county 

of ,  was  [and  still  is]  in  the  possession  of  G.  H.,  as  tenant 


mentioned.    (See  the  County  CJourts  Act,  1888  (51  &  52  Yict,  c.  43), 
Bd.  134—136.) 

An  action  of  replevin  may  be  commenced  in  the  county  court  of  tho 
district  or  in  the  IHgh  Court  of  Justice  at  theoption  of  the  plaintiff,  upon 
his  giving  the  requii'ed  security.  (See  lb,)  Where  the  person  replevying 
wishes  to  bring  the  action  in  the  High  Court,  such  security  must  oe  in 
the  form  of  a  bond,  with  sureties,  to  the  intended  defendant  in  the  action, 
conditioned  as  mentioned  in  s.  1 35,  and  approved  by  the  re^trar,  or,  in  lieu 
of  giving  such  bond,  the  person  replevying  may  deposit  money  to  tho 
required  amount  with  a  blaster  of  the  Supreme  Court,  together  with  a 
memorandum  of  conditions  approved  by  the  registrar.  (See  ss.  108,  100, 
and  135.) 

If  the  action  is  commenced  in  the  county  court,  it  may  be  removed  into 
the  High  Court  by  writ  of  certiorariy  upon  application  by  the  defendant 
to  tho  High  Court  or  a  judge  thereof  for  such  writ,  and  upon  his  giving 
the  required  security.  (See  s.  137.)  Such  security  must  be  in  the  form 
of  a  bond,  with  sureties,  to  the  plaintiff,  conditioned  as  mentioned  in  s.  137, 
and  approved  b^  the  regLstrar,  or  in  lieu  of  giving  such  bond,  the  defen- 
dant may  deposit  money  to  the  required  amount  with  a  Master  of  the 
Supreme  Court  with  a  memorandum  of  the  conditions.  (See  as.  108,  109, 
and  137.) 

For  an  instance  of  the  mode  of  stating  the  removal  of  an  action  by 
certiorari,  see  *^  Master  and  Servant,*^  ante,  p.  468. 

If  the  defendant  does  not  remove  the  action  b^  certiorari  into  the 
superior  court,  the  county  court  has  full  jurisdiction,  though  title  to 
hereditaments  comes  in  question,  and  although  the  value  or  rent  of  the 
hereditaments  exceeds  50f.  per  annum.  (See  Fordham  v.  Aker$,  4  B.  ft  S. 
578;  33L.  J.  aB.  67.) 

(a)  The  statement  of  claim  must  either  state  something  which  is 
necessarily  an  injury  to  the  reversion,  as  the  cutting  down  timber  trees 
or  the  like ;  or,  if  it  state  something  which  may  or  may  not  be  an  injury 
to  the  reversion,  it  must  go  on  to  aver  that  vie  reversionary  interest  of 
the  plaintiff  is  thereby  injured.  Where  that  which  is  stated  cannot  be 
injurious  to  the  reversion,  the  allegation  that  the  reversion  is  thereby 
injured  will  not  help  the  plaintiff ;  where  it  mtut  be  an  injury  to  the 
reversion,  that  concluding  allegation  is  unnecessary.  (See  per  Willes,  J., 
Metropolitan  Ass.  v.  Fttchf  5  C.  B.  N.  S.  504,  513 ;  Jackson  v.  Peeked^  1 
M.  &  S.  234 ;  and  see  May/air  Property  Co,  v.  Johfiston,  f  1894)  1  Ch.  508, 
617  ;  63  L.  J.  Ch.  399.)  It  is  usual,  however,  and  under  ordinary  cir- 
cumstances advisable,  to  insert  an  allegation  to  that  effect  in  the  statement 
of  claim  wherever  the  plain tiif  sues  as  a  reversioner.  The  allegation  may 
be  supported  by  proof  of  any  act  injurious  to  the  land  of  a  permanent 
character,  although  the  damage  mi^ht  be  remedied  before  the  reverdoa 
oame  into  possession.    Thus,  opening  a  new  door  in  a  house  {Young  v. 
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thereof  to  the  plaintiff,  the  reversion  thereof  then  [and  still] 
belonging  to  the  plaintiff,  and  the  defendant  [here  state  the  acts 
complained  of^  as,  for  imtance,  wrongfully  cut  down  certain  trees 

Spencer,  10  B.  &  C.  145 ;  see  **  WasUf^*  posty  p.  629),  obstructing  a  right 
of  way  {Kidgill  v.  Moor,  9  0.  B.  864 ;  Bell  v.  Midland  By.  Co.,  10  0.  B. 
N.  S.  287),  obstructing  ancient  lights  {Jesser  y.  Gifford,  4  Burr.  2141 ; 
Mek'opolitan  Am.  v.  Fetch,  5  C.  B.  N.  S.  604;  27  L.  J.  C.  P.  330;  see 
**  Lights,*^  ante,  p.  462),  building  a  roof  with  eaves  which  discharge  the 
rain-water  on  the  land  {Tucker  v.  Newman,  11  A.  &  E.  40),  placing 
foundations  of  a  wall  on  the  land  {Mayfair  Property  Co.  v.  Johnston, 
•upra),  causing  structural  injury  to  buildings  by  vibration  {Shelf er  v. 
City  Electric  Co.,  (1895)  1  Oh.  287  ;  64  L.  J.  Ch.  216),  may  be  injurious 
to  the  reversion,  and  wiU  warrant  a  finding  to  that  effect. 

The  action  will  not  lie  for  acts  which  are  of  a  mere  temporary  character 
not  affecting  the  reversion.  Thus,  no  such  action  will  in  general  lie  for 
a  nuisance  of  mere  noise,  although  less  rent  is  paid  by  the  tenant  in  con- 
sequence of  the  noise  {Mumford  v.  Oxford,  W.  &  W.  By.  Co.,  1  H.  &  N. 
36 ;  25  L.  J.  Ex.  266 ;  Jones  v.  Chappdl,  L.  E.  20  Eq.  639 ;  44  L.  J.  Ch. 
658 ;  see  House  Property  Co.  v.  Horse  Nail  Co.,  29  Ch.  D.  190 ;  Shelf  er  v. 
City  Electric  Co.,  supra),  or  for  a  temporary  nuisance  of  smoke  {Simpson 
V.  Savage,  1  C.  B.  N.  S.  347 ;  26  L.  J.  C.  P.  60),  or  for  a  temporary 
flooding  of  the  premises  {Bust  v.  Victoria  Dock  Co.,  36  Ch.  D.  113;  66 
L.  T.  216\ 

It  has  been  held  that  the  action  will  not  lie  for  a  temporary  act  which 
is  not  in  fact  injurious  to  the  reversion,  merely  in  respect  of  its  being 
done  with  the  intent  to  establish  an  easement  in  and  upon  the  land  by 
prescription,  as  tiie  exercise  of  a  right  of  way.  {Baader  v.  Taylor,  4  B.  & 
Ad.  72  ;  but  see  Dolson  v.  Blackmore,  9  Q.  B.  991,  1004 ;  Tucker  v.  New^ 
man,  11  A.  &  B.  40  ;  Cooper  v.  Crabtree,  20  Ch.  D.  589 ;  61  L.  J.  Ch.  544; 
Mayfair  Property  Co.  v.  Johnston,  supra.)  Such  acts  would  not  be 
evidence  against  the  reversioner  where  a  right  of  way  or  watercourse  is 
claimed  by  reason  of  forty  years*  user  under  s.  2  of  the  Prescription  Act 
(cited  post,  p.  993),  as  that  Act,  by  s.  8  (cited  **  Common,"  ante,  p.  375), 
reserves  to  the  reversioner  three  years  for  resisting  any  such  clami  after 
his  estate  has  come  into  possession,  although  the  full  period  of  prescrip- 
tion has  previously  elapsed  (see  Bright  v.  Walker,  1  C.  M.  &  E.  220 ;  Palk 
V.  Skinner,  18  Q.  B.  668).  But  the  last-cited  section  appears  to  be 
limited  to  claims  of  rights  of  way  or  watercourse,  and  does  not  apply  to 
claims  of  light.  (See  Laird  v.  Briggs,  19  Ch.  D.  22,  33;  Wheaton  v. 
MapU,  (1893)  3  Ch.  48 ;  62  L.  J.  Ch.  963.) 

The  action  by  the  reversioner  is  independent  of  the  remedy  which  the 
tenant  may  have  for  the  same  act  in  respect  of  the  damage  to  his  posses- 
sion {Cooper  V.  CraUree,  20  Ch.  D.  589;  61  L.  J.  Ch.  644;  Mayfair 
Property  Co.  v.  Johnston,  supra;  Shelf  er  v.  City  Electric  Co.,  supra,  and 
the  cases  next  cited) ;  but  they  may  join  in  suing  as  co-plamtiffs  in  the 
same  action,  under  0.  XVI.  r.  lA,  cited  **  Parties,"  ante,  p.  19,  and  it  is 
frequently  advisable  for  them  to  do  so  {Shelf er  v.  City  Electric  Co.,  supra). 
Repeated  actions  for  damages  may  be  brought  for  a  continuing  injury. 
{BaUUhUl  V.  Beed,  18  C.  B.  696 ;  26  L.  J.  C.  P.  290 ;  Shadwell  v.  Hutchin^ 
son,  2  B.  &  Ad.  97 ;  see  *'  Lights,"  ante,  p.  464.)  If  the  defendant  persists 
in  continuing  the  nuisance  after  a  verdict  against  him  for  nominal 
damages,  the  jury  in  a  second  action  may  give  vindictive  damages  to 
compel  Mm  to  abate  the  nuisance.    (/(.) 
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^wing  on  the  said  land],  whereby  the  plaintiff's  said  reyersion 
in  the  said  land  was  [and  is]  injurod. 
Particulars : — 


Ibr  a  Claim  by  a  Reversioner  for  Obstruction  of  light :  see 

''Lights;'  ante,  p.  467. 


For  Injury  to  the  Plaintiff's  Reversion  by  Disturbance  of  Water 
Rights :  see  ffoworth  v.  Sutcliffe,  (1895)  2  Q.  B.  368 ;  64 
L.  J.  a  B.  729. 


For  an  Injury  to  a  Reversionary  Property  in  Goods  (6). 

The  plaintiff  was  the  owner  of  certain  goods  let  to  hire  to 
G.  H.,  who  had  the  possession  thereof  under  such  letting  to 
hire,  the  reversionary  property  and  interest  in  the  said  goods 
then  belonging  to  the  plaintiff ;  and  the  defendant  injured  the 
plaintiff's  said  reversionary  property  and  interest  in  the  said 
goods  by  wrongfully  damaging  and  breaking  the  said  goods, 
and  converting  the  same  to  bis  own  use. 

Particulars : — 


Seduction  :  see  "  Master  and  Servant,''  ante,  p.  466. 

{b)  The  owner  of  a  future  of  reversioxiary  interest  in  goods  can  sue  in 
respect  of  injury  done  to  his  reversionary  interest  therein,  though  he 
cannot  in  general  sue  as  for  a  conversion  of  them  or  for  trespaee  to  them. 
(See  **  Conversions^  ante,  p.  382;  **  Trespass"  post,  p.  523.)  In  order  to 
support  the  action  it  must  appear  upon  the  face  of  the  pleading,  and  be 
proved,  that  actual  damage  to  the  reversion  has  been  sustained.  ( Tancred 
V.  Allgood,  4  H.  &  N.  438 ;  28  L.  J.  Ex.  362 ;  Lancashire  Waggon  Co,  v. 
FitzhugK  6  H.  &  N.  502 ;  30  L.  J.  Ex.  231 ;  Mears  v.  L.  and  8.  W,  By. 
Co.,  11  0.  B.  N.  S.  850 ;  31  L.  J.  0.  P.  220.)  A  mere  sale  of  the  goods, 
not  in  market  overt,  and  without  a  delivery  of  them  to  the  purchaser  and 
taking  or  user  of  them  by  him,  is  not  an  mjury  to  the  reversionary  pro- 
perty in  the  goods.  {Tb. ;  and  see  Barker  v.  Furlong^  (1891)  2  Ch.  172 ; 
**  Conversion,*^  ante,  p.  382.) 

As  to  actions  by  a  oaHor  of  goods  for  injury  to  his  reversion  therein  by 
the  negligence  of  a  stranger,  see  Claridge  v.  bouth  Staffordshire  Tramway 
Co,,  (1892)  1  a  B.  418. 
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Sheriff  {a). 


(a)  The  Sheriffs  Act,  1887  (50  &  51  Yict.  c.  55),  has  amended,  and  to 
some  extent  consolidated,  the  law  as  te  sheriffs,  and  has,  by  s.  39,  r^>ealed 
many  former  enactments  on  the  subject. 

In  the  event  of  the  death  of  a  sheriff  of  a  connty  during  his  year  of 
office,  or  before  he  is  lawfully  superseded,  his  under-sheriff  is  personally 
liable  for  the  due  execution  of  the  office  during  the  vacancy.  (See 
8.  25  (1) ;  QUmcestershire  Banking  Co,  v.  Edwards,  20  Q.  B.  D.  107.) 

As  to  the  duties  of  the  sheriff  in  cases  of  bankruptey  of  the  judgment 
debtor,  see  the  Bankruptcy  Act,  1890,  s.  11,  and  Bellyse  v.  M'Ginn,  (1891) 
2  a  B.  227 ;  Wool/ord  v.  Levy,  (1892)  1  Q.  B.  772 ;  61  L.  J.  Q.  B.  646; 
Boufer  v.  HeU,  (1895)  2  Q.  B.  51,  337 ;  64  L.  J.  Q.  B.  483;  lb.  772. 

By  the  Sheriffs  Act,  1887,  s.  29  (2),  *<If  any  person  being  either  a 
sheriff,  under-sheriff,  bailiff,  or  officer  of  a  sheriff,  or  being  employed  in 
levying  or  collecting  debts  due  to  the  Crown  b^  process  of  any  Court,  or 
bdng  an  officer  to  whom  the  return  or  execution  of  writs  belongs,  does 
any  of  the  following  things,  that  is  to  say — 

(a.)  withholds  a  prisoner  bailable  after  he  has  offered  sufficient 
security;  or 

(6.)  takes  or  demands  any  money  or  reward  under  any  pretext  whatever 
other  than  the  fees  or  sums  allowed  by  or  in  pursuance  of  this  or 
any  other  Act;  or 

(c. )  grante  a  warrant  for  the  execution  of  any  writ  before  he  has  actually 
received  that  writ ;  or 

(d.)  is  guilty  of  any  offence  against  or  breach  of  the  provisions  of  this 

Act,  or  of  any  wrongful  act  or  neglect  or  default  in  the  execution 

of  his  office  or  of  any  contempt  of  any  superior  Court ; 

he  and  any  person  procurmg  the  commission  of  any  such  offence  shall, 

without  prejudice  to  any  other  punishment  under  the  provisions  of  this 

Act,  but  subject  as  heremaftor  mentioned,  be  liable — 

(i.)  to  be  punished  by  the  Court  as  hereinafter  mentioned ;  and 

(iL)  to  forfeit  two  hundred  pounds,  and  to  pay  all  damages  suffered  by 
any  person  aggrieved, 
and  such  forfeiture  and  damages  may  be  recovered  by  such  person  as  a 
debt  by  an  action  in  her  Majesty's  High  Court  of  Justice." 

As  to  the  liability  *•  to  be  punished  by  the  Court,"  see  s.  29  (3),  which 
provides,  in  effect,  that  the  High  Court,  or  any  judge  thereof,  may,  on 
proof  of  the  commission  of  **  any  such  offence  as  aforesaid,"  punish  the 
offender  **  in  like  manner  as  a  person  guilty  of  contempt  of  the  said  Court 
may  be  punished." 

By  s.  29  (7),  such  actions  must  be  commenced  within  two  years  of  the 
alleged  offences.  In  general,  an  action  under  this  section,  being  for 
an  offence,  would  not  fall  within  the  provisions  of  s.  1  of  the  Public 
Authorities  Protection  Act,  1893,  and,  merefore,  the  defendante  in  such 
actions  would  not  ordinarily  be  entitled  to  the  protection  given  by  that 
Act.     (See  "  SheHff,'*  post,  p.  963  ;  "  Ptiblic  Authorities,''  post,  p.  948.) 

Ajs  s.  29  (2)  is  of  a  punitive  character,  the  sheriff  is  not  Imole  in  an 
action  brought  thereunder  without  some  proof  of  actual  authority  or  of 
knowledge  or  intent  on  his  part,  and  he  is  therefore  not  liable  to  a  penalty 
thereunder  for  the  wrongful  acts  of  his  bailiff  in  the  course  of  the  execu- 
tion, unless  it  appears  that  he  actually  knew  of  or  authorized  them.  (See 
Lee  Y.  Dangar,  (1892)  2  a  B,  337 ;  61  L.  J.  Q.  B.  780 ;  Bagge  v.  WhiU- 
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head,  (1892)  2  Q.  B.  355 ;  61  L.  J.  Q.  B.  778.)  But  this  section  does  not 
interfere  with  any  of  the  ordinary  civil  remedies  which  existed  before  and 
independently  of  the  Act.  (See  Lee  y.  Dangar,  (1892)  2  Q.  B.  at  pp.  348, 
353  ;  and  Bcigge  y.  Whitehead^  supra.)  In  ordinary  actions  for  cuunages 
against  the  ^eriff,  apart  from  the  provisions  of  s.  29  (2),  above  cited, 
the  nature  of  the  liability  is  different,  and  he  may,  in  seneral,  be  made 
liable  in  such  actions  without  proof  of  any  such  actual  authorihr  or  of 
knowledge  or  intent.  In  such  last-mentioned  cases,  the  action  for  any 
default  of  duty  in  the  office  of  sheriff,  should,  in  ^neral,  be  brought 
against  the  high  sheriff,  though  the  default  is  occasioned  by  the  under- 
sheriff  or  bailiff.     (See  Cameron  v.  Beynolds,  Cowp.  403.) 

The  sheriff  is  liable  for  every  irregularity  or  default  committed  under 
colour  of  process  {Gregory  v.  CoUerell,  5  E.  &  B.  571 ;  25  L.  J.  Q.  B.  33), 
whether  hj  his  bailiffs  or  their  agents  {lb.) ;  as  for  arresting  the  debtor 
under  a  writ  oifi.fa.  {Smart  v.  Sutton,  8  A.  &  E.  568,  n. ;  and  see  Raphael 
V.  Goodman,  8  A.  &  E.  565) ;  but  not  for  what  is  done  irrespectively  of  the 
process,  unless  it  is  subsequentiy  adopted  by  the  sheriff  {UnderhiUT. 
Wilson,  6  Bing.  697 ;  Crowder  v.  Long,  8  B.  &  0.  598) ;  nor  for  what  is 
done  after  the  bailiff's  authority  is  terminated  {Brown  v.  Copley,  7  M.  & 
G.  558) ;  nor  is  he  liable  at  the  suit  of  the  execution  creditor  for  what  is 
done  by  the  bailiff  with  the  execution  creditor's  authority  {Crowdtr  v. 
Long,  8  B.  &  C.  598) ;  nor  for  what  is  done  by  a  bailiff  specudly  appointed 
by  the  execution  creditor  {Alderson  v.  Davenport,  13  M.  &  W.  42 ;  Ford 
y.  Leche,  6  A.  &  E.  699) ;  nor  is  he  liable  at  the  suit  of  the  execution 
debtor  for  what  is  done  with  the  consent  and  authority  of  the  latter  (see 
Wright  v.  Child,  L.  E.  1  Ex.  358  ;  35  L.  J.  Ex.  209). 

Actions  against  the  sheriff  for  breach  of  duty  can  in  general  only  be 
maintained  m  respect  of  actual  damage,  as  an  actual  delay  of  the  plaintiff's 
suit.  ( Wyli^  V.  Birch,  4  Q.  B.  566.  577 ;  Williams  v.  Mostyn,  4  M.  &  W. 
145 ;  Randell  v.  Whehle,  10  A.  &  E.  719 ;  Stimson  v.  Farnham,  L.  R.  7 
Q.  B.  175  ;  41  L.  J.  Q.  B.  52 ;  and  see  Ilohson  y.  Thelluson,  L.  E.  2  Q,  B. 
642  ;  36  L.  J.  Q.  B.  302.) 

As  to  the  duties  of  the  sheriff  and  his  officers  on  the  arrest  of  dvil 
debtors,  see  s.  14  of  the  Sheriffs  Act,  1887 ;  Mitchell  v.  Simpson,  25  Q.  B.  D. 
183;  69  L.J.  Q.  B.  355. 

An  action  will  not  lie  against  the  sheriff  for  arresting  under  process  a 
person  privileged  from  arrest  by  reason  of  his  attending  a  court  of  justioe, 
or  other  similar  ground.     {Magnay  v.  Burt,  5  Q.  B.  381.) 

By  8.  15  of  the  Sheriffs  Act,  1887,  **  A  person  unlawfully  imprisoned 
by  a  sheriff  or  any  of  his  officers  shall  have  an  action  against  such  sheriff 
in  like  manner  as  against  any  other  person  that  should  imprison  him 
without  wan-ant." 

By  s.  16,  '*  (1.)  If  a  person  in  the  custody  of  the  sheriff  or  any  of  his  officers 
or  of  any  other  person,  either  in  execution  or  for  non-performance  of  a 
judgment  or  order  of  the  High  Court  of  Justice,  or  for  contempt  of  that 
Oourt,  or  otherwise  in  the  course  of  a  civil  proceeding,  escapes  out  of  legal 
custody,  such  sheriff  or  other  person  shall  be  liable  to  pay  the  damages 
sustained  by  the  person  at  whose  suit  such  prisoner  was  taken  into  custody, 
and  all  costs  of  any  action  or  other  proceeding  to  recover  the  same,  but 
not  any  further  sum. 

(2.)  A  sheriff  shall  not  be  liable  for  the  escape  of  any  prisoner  when 
confined  in  any  prison  subject  to  the  Prison  Act,  1877." 

As  to  the  sheriff's  fees  and  poundage,  see  s.  20,  and  the  order  of  the 
31st  of  August,  1888,  issued  thereunder;  Townend  y.  Sheriff  of  Yorkskirt, 
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Statement  of  Claim  against  a  Sheriff  for  Damages  for  not  Levying 

under  a  Writ  of  Fi.  Fa. 

1.  On  the  day  of  ,  18 — ,  the  plomtifi,  by  the 

judgment  of  this  Court  in  this  Divisiony  recoyered  against  A.  B. 

£         ;  and  on  the day  of ,  18 — ,  caused  a  writ  of 

fieri  fadasy  upon  the  said  judgment,  directed  to  the  sheriff  of 

,  to  be  issued  out  of  this  Court  in  this  Diyision,  commanding 

him  that  of  the  goods  and  chattels  of  the  said  A.  B.  in  his 
bailiwick  he  should  cause  to  be  made  the  amount  of  the  said 
judgment,  and  also  interest  thereon  at  £4  per  centum  per  annum 

from  the day  of ,  18 — ,  and  should  have  the  said 

money  and  interest  in  the  said  Court  immediately  after  the 
execution  of  the  said  writ,  to  be  paid  to  the  said  A.  B.  in 
pursuance  of  the  said  judgment,  and  in  what  manner  he  should 
nave  executed  the  writ  the  said  sherilE  should  make  appear  in 
the  said  Court  immediately  after  the  execution  thereof. 

2.  On  the day  of ,  18 — ,  the  plaintiff  delivered  the 

said  writ  to  the  defendant,  as  and  being  sheriff  of ,  to  be 

executed,  and  the  said  writ  was  duly  indorsed  with  a  direction 

to  levy  £ and  interest  thereon  from  the day  of , 

18 — ,  and  with  such  other  matters  as  are  required  by  the  rules 
of  the  Supreme  Court. 

3.  At  the  time  of  the  delivery  of  the  said  writ  by  the  plaintiff 
to  the  defendant,  and  during  a  reasonable  time  afterwards,  goods 
and  chattels  of  the  said  A.  B.  were  within  the  said  bailiwick  of 
the  defendant,  of  which  the  defendant  then  had  notice,  and  out 
of  which  the  defendant  could  and  ought  to  have  levied  the 
money  and  interest  indorsed  on  the  said  writ  as  aforesaid. 

4.  The  defendant,  being  such  sheriff  as  aforesaid,  did  not  and 
would  not  levy  the  said  money  and  interest,  or  any  part  thereof, 
and  made  default  in  the  execution  of  the  said  writ,  whereby  the 
plaintiff  has  been  imable  to  obtain  the  said  money  and  interest, 
and  is  likely  to  lose  the  same. 

24  Q.  B.  D.  621 ;  59  L.  J.  Q.  B.  156;  and  as  to  actions  to  recover  the 
same,  see  R(yylt  v.  Bwhy,  6  Q.  B.  D.  171 ;  50  L.  J.  Q.  B.  196;  Toumehd 
V.  Sheriff  of  Yorkshire,  supra;  Lee  v.  Dangar,  (1892)  2  Q.  B.  337;  61 
L.  J.  aB.  780. 

As  to  actions  by  an  execution  creditor  for  money  received  under  an 
execution,  see  **  Money  Beceived"  antCy  p.  292. 

A  sheriff  cannot  properly  seize  under  a.fi.  fa.  goods  in  which  the  judg- 
ment debtor  has  a  mere  equity  of  redemption  upon  a  bill  of  sale,  and  is 
under  no  obligation  to  do  so;  though  it  would  seem  that  such  seizure 
may  be  excused  if  an  order  is  subsequently  made  for  sale  of  the  goods 
under  O.  LVII.  r.  12.  (ScarleU  v.  Hansotiy  12  Q.  B.  D.  213 ;  53  L.  J. 
a  B.  62.) 
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Against  a  Shenfffor  a  False  Return  of  Nulla  Bona  to  a  Writ  of 

Ft.  Fa.  after  Levying. 

1 — 3.  {As  in  preceding  form.) 

4.  The  defendant  thereupon,  as  being  such  8heii£F  as  afore- 
said, by  virtue  of  the  said  writ  levied  of  the  goods  and  chattels 
of  the  said  A.  B.  in  his  bailiwiok  the  money  and  interest  so 
indorsed  on  the  said  writ. 

5.  The  defendant  had  not  the  said  money  and  interest  so 
levied  as  aforesaid  in  the  said  Court  immediately  after  the  exe- 
cution of  the  said  writ  as  required  by  the  said  writ,  or  at  all,  nor 
has  the  defendant  paid  the  said  money  and  interest  or  any  part 
thereof  to  the  plaintiff. 

6.  The  defendant,  as  being  such  sheriff  as  aforesaid,  falsely 
returned  to  the  said  Court  upon  the  said  writ  that  the  said  A.  B. 
had  not  any  goods  or  chattels  in  his  bailiwick  whereof  he  could 
cause  to  be  made  the  money  and  interest  so  indorsed  on  the 
said  writ  as  aforesaid,  or  any  part  thereof,  whereby  the  plaintiff 
has  been  unable  to  obtain  the  said  money  and  interest,  and  the 
same  is  still  wholly  unpaid. 


By  a  Landlord  against  a  Sheriff  for  the  Removal  of  Goods  taken  in 
Execution  against  the  Tenant^  without  Payment  of  Rent  due  ((). 

1.  G*.  H.  was  tenant  to  the  plaintiff  from  year  to  year  \orj  as 
the  case  may  be"]  of  a  messuage  situate  at ,  at  the  yearly 


{h)  As  to  this  action,  see  the  8  Anne,  c.  14  (c.  18  in  Berised  Statutes),  a.  1 ; 
and  see  **  Sheriff"  post,  p.  962  ;  Cocker  v.  Musgrave,  9  Q.  B.  223 ;  Wharton 
V.  Naiflor,  12  Q.  B.  673 ;  Smallman  v.  Pollard,  6  M.  &  Gr.  1001,  and  the 
cases  below  cited. 

This  enactment  only  applies  to  subsisting  tenancies  {Cox  v.  Leigh, 
L.  B.  9  Q.  B.  333  ;  43  L.  J.  Q.  B.  123^ ;  and,  m  order  to  make  the  sheriff 
liable  as  a  wrongdoer  for  the  removal,  it  must  appear  that  he  knew,  or 
had  notice  of  the  claim  for  rent  in  arrear  {Arnitt  v.  Gametty  3  B.  &  A. 
441;  Smith  v.  Bussell,  3  Taunt.  400;  Bieeky  v.  Byle,  11  M.  &  W.  20; 
Andrews  v.  Dixon,  3  B.  &  A.  645). 

The  measure  of  damages  in  this  action  is  primS  facie  the  amount  of  the 
arrears  of  rent  due  to  the  plaintiff,  but  the  sheriff  may  reduce  the  damages 
by  showing  that  the  value  of  the  goods,  as  disting^uished  from  what  they 
realized  on  a  forced  sale  under  the  execution,  was  less  than  that  amount. 
\Th(rmas  v.  Mirehouse.  19  Q.  B.  D.  563.) 

See  further,  7  &  8  Vict.  c.  96,  s.  67,  hy  which,  in  case  of  a  tenancy  at  a 
weekly  rent,  the  landlord's  claim  is  limited,  when  there  is  an  execution, 
to  four  weeks*  arrears ;  and  where  the  tenement  is  let  for  any  other  term 
less  than  a  year,  to  arrears  accruing  during  four  such  terms  or  times  of 
payment.    By  s.  160  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c«  43), 
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rent  of  £ ,  payable  quarterly  \or^  as  the  case  niay  be\  and  on 

the of ,  18 — ,  whilst  the  said  Q-.  H.  was  such  tenant 

to  the  plaintiff  as  aforesaid,  and  whilst  £ was  due  and  in 

arrear  from  the  said  Q-.  H.  to  the  plaintifE  for  one  year  of  the 

said  rent,  the  defendant,  as  and  being  the  sheriff  of ,  under 

a  writ  oi  fieri  facias  against  the  goods  and  chattels  of  the  said 
G-.  H.,  issued  out  of  me  High  Court  of  Justice,  Queen's  Bench 

Division,  at  the  suit  of  I.  K.,  and  directed  to  the  sheriff  of ^ 

seized  and  took  the  goods  and  chattels  of  the  said  G.  H.,  being 
in  the  said  messuage. 

2.  Afterwards,  and  before  the  removal  of  the  said  last- 
mentioned  goods  and  chattels,  the  plaintiff  gave  notice  to  the 
defendant,  as  and  being  such  sheriff  as  aforesaid,  that  the  said 
rent  was  tiien,  as  was  the  fact,  due  and  in  arrear  from  the  said 
Gh.  H.  to  the  plaintiff  as  aforesaid,  and  requested  the  defendant 
not  to  remove  the  said  goods  and  chattels  from  the  scdd  messuage 
unless  the  said  arrears  of  rent  should  be  first  paid. 

3.  The  defendant,  notwithstanding  the  said  notice  and  request, 
removed  the  said  goods  and  chattels  from  the  said  messuage 
without  the  said  arrears  of  rent  being  first  paid  or  satisfied, 
contrary  to  the  statute  in  such  case  made  and  provided. 

4.  The  said  arrears  of  rent  are  still  unpaid. 

5.  [The  said  goods  and  chattels  so  removed  were  of  greater 
value  than  the  said  arrears  of  rent,  or,  were  of  the  value  of 

£ — •] 
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the  8  Anne,  c.  14,  s.  1,  does  not  apply  to  goods  taken  in  execution  under 
the  warrant  of  a  county  court.  The  course  of  proceeding  in  such  case  is 
regulated  by  that  section. 

\a\  By  8.  25  (9)  of  the  Judicature  Act,  1873,  **  In  any  cause  or  proceed- 
ing lor  damages  arising  out  of  a  collision  between  two  ships,  if  both  ships 
shall  be  found  to  have  been  in  fault,  the  rules  hitherto  m  force  in  the 
Court  of  Admiralty,  so  far  as  they  have  been  at  variance  with  the  rules 
in  force  in  the  courts  of  common  law,  shall  prevail.^'  This  section 
modifies  the  common  law  rule  as  to  contributory  negligence  fumishiDg 
in  general  a  defence  (per  James,  L.  J.,  The  City  of  Manchester,  6  P.  1). 
221,  222 ;  48  L.  J.  P.  JD.  &  A.  70),  but  it  does  not  apply  to  actions  under 
Lord  Campbell's  Act,  those  not  being  Admiralty  actions  {The  Beniina, 
12  P.  I).  58 ;  13  App.  Cas.  1 ;  57  L.  J.  Ad.  65;  and  see  the  Act  cited 
**  Executors,''  ante,  p.  426). 

Where  both  ships  in  a  collision  are  to  blame  the  Admiralty  rule  is  that 
each  bears  half  of  the  combined  loss.    (See  Marsden  on  Collisions,  3rd  ed.« 
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Statement  of  Claim  for  Injuries  to  a  Ship  and  Cargo  by  the 
Defendants  Negligent  Navigation  of  another  Ship  (6). 

{B.  S.  C.  1883,  App.  C.  Sect.  VL  No.  6.) 

The  plaintiff  has  suffered  damage  from  injuries  to  his  ship. 
The  Betsy ^  and  the  cargo  on  hoard  thereof,  hj  a  collision  vitii 
the  ship,  The  Jane^  caused  hj  the  negligent  navigation  thereof 
by  the  defendant  or  his  servants  on  the  river  Thames,  on  the 
Ist  of  February,  1883. 

Particulars  of  loss  and  expenses : — 

1.  Charges  of  Jones  &  Co.,  shipwrights,  £450 :  2s, 

2.  Loss  of  use  of  ship  from  1st  of  j^bruary,  1883,  to  1st  of 

March,  1883,  £280. 
Particulars  of  damage  to  cargo : — 

[Insert  tfiem7\ 

The  plaintiff  claims  £ . 

Place  of  trial,  London.  (Signed) 

Delivered. 

pp.  125 — 160 ;  Chartered  Banky  <fec.  v.  Netlierlands  Nav.  Co.,  9  Q.  B,  D. 
118 ;  10  Q.  B.  D.  522  ;  52  L.  J.  Ad.  220.  J 

As  to  the  effect  of  non-obseryance  of  tae  collision  regolationB,  see  the 
Merchant  Shipping  Act,  1894  (57  &  58  Yict.  c.  60),  8.  419 ;  The  English^ 
man  v.  The  Australia,  (1894)  P.  239;  63  L.  J.  P.  133. 

By  8.  459  of  the  Merchant  Shipping  Act,  1894,  a  power  is  given  to  the 
Board  of  Trade  to  detain  British  ships  unfit  to  proceed  to  sea  without 
serious  danger  to  human  life,  provisionally  for  the  purpose  of  survey,  with  a 
view  to  final  detention  or  release ;  and  bv  s.  460  of  that  Act,  *'  if  it  appears 
that  there  was  not  reasonable  and  probable  cause,  by  reason  of  the  con- 
dition of  the  ship  or  the  act  or  default  of  the  owner,  for  the  provisional 
detention  *  of  the  ship  *  as  an  unsafe  ship,  the  Board  of  Trade  shall  be 
liable  to  pay  to  the  owner  of  the  ship  his  costs  of  and  incidental  to  the 
detention  and  survey  of  the  ship,  and  also  compensation  for  any  loss  or 
damage  sustained  by  him  by  reason  of  the  detention  or  survey.' ' 

By  s.  460  (4)  of  the  above  Act,  the  liability  of  the  Board  of  Trade  for 
such  costs  and  compensation  is  to  be  enforced  by  action  against  the 
Secretary  of  the  Board  of  Trade  by  his  official  title.  In  the  above  special 
action  it  is  not  necessary  to  allege  or  prove  malice.  For  an  example  of 
such  an  action,  see  Dixon  v.  Sir  Henry  Calcra/t  {Secretary  of  the  Board  of 
Trade) A\Sd2)  1  Q.  B.  458;  61  L.  J.  Q.  B.  529 ;  and  see  Lewis  v.  Gray, 
1  C.  P.  v.  452 ;  45  L.  J.  0.  P.  720 ;  Thompson  v.  Farrer,  9  Q.  B.  D.  372 ; 
51  L.  J.  Q.  B.  534. 

As  to  what  damages  are  recoverable  in  such  action,  see  Dixon  v.  Sir 
Henry  Calcra/t^  supra. 

An  action  wiU,  it  would  seem,  lie  for  arresting  a  ship  under  process  of 
the  Admiralty  Court  where  the  process  has  been  made  use  of  mtdiciously, 
and  without  reasonable  or  probable  cause.  {The  Walke  Wallet,  (1893) 
P.  202 ;  62  L.  J.  P.  88.) 


filed 


{h)  In  actions  for  damages  by  such  ooUisions  a  Preliminary  Ad  must  be 
ed  as  required  by  0.  XTX.  r.  28. 
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Statement  of  Claim  for  Disturbance  of  a  Bight  of  Shooting, 

The  plaintifi  was  possessed  of  and  entitled  to  tibe  exolosiYe 
right  of  shooting  and  killing  game  hj  himself  and  his  servants 

in,  upon  and  throughout  land  called ,  at in  the  parish 

of ,  in  the  county  of ,  and  the  defendant  wrongfully 

disturhed  the  plaintiff's  said  right  by  shooting  and  killing  game 
on  the  said  land. 

Particulars : — 


(a)  The  right  of  shooting  can  be  granted  only  by  deed  {Bird  v.  Higgin- 
#0/1,  2  A.  &  E.  696;  Thomas  v.  Fredericks,  10  Q.  B,  775;  Adams  v. 
ClvMerhuck,  10  Q.  B.  D.  403 ;  62  L.  J.  Q.  B.  607) ;  but  an  action  will  lie 
to  recoyer  money  due  for  the  use  and  enjoyment  of  such  ri^ht  as  a  debt 
due  upon  an  executed  consideration,  wimout  a  conveyance  dv  deed  {Ih. ; 
see  " Landlord  and  Tenant"  ante,  p.  256),  and  such  use  and  enjoyment 
of  the  right  without  a  ^rant  by  deed  will  support  an  action  for  the  breach  of 
an  agreement  in  writing  not  under  seal  to  leave  a  good  stock  of  game 
on  the  land  at  the  end  of  the  intended  letting  {Adams  v.  Clutterbucky  supra). 

A  reservation  or  exception  of  a  right  of  shooting  in  a  conveyance  of 
land  operates  as  a  grant  creating  the  right  by  Sie  party  taking  the 
land  under  the  conveyance.  (See  Wickham  v.  Hawker,  7  M.  &  W.  63; 
Doe  V.  Lock,  2  A.  &  E.  705,  743.) 

An  action  of  trespass  will  lie  for  the  disturbance  of  a  right  of  free 
warren  in  alieno  solo,  (See  Holford  v.  Bailey,  8  Q.  B.  1000,  1017 ;  13  Ih, 
426,  445.)  In  Hannam  v.  Mockett,  2  B.  &  C.  934,  it  was  held  that  an 
action  would  not  lie  for  disturbing  the  plaintiff's  rookery. 

A  mere  revocable  licence  to  shoot  over  land  may  be  granted  verbally, 
but  an  agreement  to  let  shooting,  with  a  right  to  carry  away  the  game 
shot,  or  part  of  it,  gives  a  right  to  a  profit  a  prendre,  and  is  within  the 
4th  section  of  the  Statute  of  Frauds.  {Webber  v.  Lee,  9  Q.  B.  D.  315 ; 
51  L.  J.  Q.  B.  174;  see  ^'^ Frauds,  Statute  of,"  post,  p.  711 ;  and  **  Leave 
and  Licence,"  post,  p.  908.) 

A  collateral  verbal  promise  by  a  landlord  to  an  intended  lessee  to  keep 
down  the  game  in  consideration  of  such  lessee  accepting  and  executing 
the  lease,  was  held  enforceable  by  action.  {Morgan  v.  Griffiths,  L.  B.  6  Ex. 
70 ;  40  L.  J.  Ex.  46 ;  Erskine  v.  Adeane,  h.  E.  8  Oh.  756 ;  42  L.  J.  Oh. 

8350 

The  provisions  of  s.  3  of  the  Ground  Gkime  Act,  1880,  avoiding  agree- 
ments or  covenants  in  leases  interfering  with  the  tenant's  right  to  kill 
and  take  ground  game,  do  not  invalidate  an  agreement  by  which  an 
occupier  who  is  entitled  otherwise  than  by  the  Act  to  kill  and  take  ground 
game  lets  to  a  third  party  the  sole  right  of  killing  and  te^dng  game. 
(Morgan  v.  Jackson,  (1895)  1  Q.  B.  885 ;  64  L.  J.  Q.  B.  462.) 

As  to  disturbance  of  a  decoy  for  wild  fowl  by  firing  near  to  the  decoy, 
see  Oarrington  v.  Taylor,  11  East,  571 ;  and  as  to  a  disturbance  of  game 
by  nuisance  on  adjoming  land,  see  Ibbotson  v.  Peak,  3  H.  &  G.  644 ;  34 
L.  J.  Ex.  118. 
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Slander  of  Title  (J), 
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(b)  This  action  lies  to  recover  compensatioii  for  special  damage  sus- 
tained by  reason  of  the  speaking,  or  writing,  and  publishing  slander  of 
the  plaintiff's  title  to  property.  {Malachy  v.  Soper,  3  Bing.  N.  C.  371 ; 
BaicHffe  v.  EvanSy  (1892)  2  Q.  B.  624,  627.)  Whether  the  words  were 
spoken  or  written,  no  action  lies  for  damages  unless  actual  damage  has 
been  sustained  (see  /6.,  and  the  cases  next  cited) ;  and  the  same  rule 
applies  as  to  actions  claiming  an  injunction  only  (see  Whit^  y.  Mellin, 
(1895)  A.  C.  164;  64  L.  J.  Ch.  308). 

The  statement  constituting  the  slander  must  be  false;  it  must  have 
been  spoken  or  published  maliciously,  and  must  have  occasioned  the 
damage  sued  for.  A  statement  made  bond  fide  and  under  a  reasonable 
belief  of  its  truth,  by  a  person  haying  an  interest  in  the  matter,  is  not 
actionable.  {Pitt  v.  Bonovanf  1  M.  &  S.  639 ;  Smith  v.  Spooner^  3  Taunt. 
246 ;  Pater  v.  Baker,  3  0.  B.  831,  868 ;  Brook  v.  Bawl,  4  Ex.  521 ;  Wren 
V.  Weild,  L.  E.  4  Q.  B.  730 ;  38  L.  J.  Q.  B.  327 ;  Steward  v.  Young,  L.  B. 
5  C.  P.  122;  39  L.  J.  C.  P.  85;  Dicks  v.  Brooks,  15  Ch.  D.  22,  39;  49 
L.  J.  Ch.  812;  Hahey  v.  Brotherhood,  19  Oh.  D.  386;  51  L.J.  Ch.  233.) 

The  words  complained  of  must  be  set  out  in  the  statement  of  claim  as 
in  ordinary  actions  of  slander,  f  See  Qutsole  v.  Mathers,  1  M.  &  W.  495 ; 
and  "  Defamation,"  ante,  p.  402.) 

A  false  and  malicious  statement  in  disparagement  of  the  quality  of 
goods  offered  for  sale  by  a  person,  although  not  conveying  any  imputation 
of  fraud  or  misrepresentation  against  him,  is  likewise  actionable  in  respect 
of  special  damage  occasioned  thereby,  but  not  otherwise.  (Evans  v. 
Harlow,  6  Q.  B.  624 ;  Jenmr  v.  A'BeckeU,  L.  B.  7  Q,  B.  11 ;  41  L.  J.  Q.  B. 
11;  Western  Counties  Manure  Co,  v.  Lowers  Chemical  Manure  Co,,  L.  R, 
9  Ex.  218 ;  43  L.  J.  Ex.  171 ;  Thorley's  Food  Co,  v.  Massam,  14  Ch.  D. 
763 ;  Th<mas  v.  Williams,  14  Ch.  D.  864 ;  49  L.  J.  Ch.  605 ;  Batdiffe  v. 
Evans,  supra;  White  v.  Mellin,  supra,) 

A  right  of  action  for  slander  of  titie  will  usually  survive  to  the  executors 
of  the  person  injured.  (See  Hatchard  v.  Mege,  18  Q.  B,  D.  771 ;  56  L.  J. 
Q.  B.  397.)  An  action  for  slander  of  title  is  not  an  action  for  *'  slander*' 
within  the  21  Jac.  1,  c.  16,  s.  3,  but  an  action  on  the  case  for  special 
damage.  (See  *^  Limitation,  Statutes  of ^"  post,  p.  918;  Law  v.  Harwood, 
Cro.  Car.  140 ;  Browne  v.  Gibbons,  1  Salk.  206.) 

As  to  actions  for  threats  of  legal  proceedings  for  alleged  infringement 
of  patents,  see  the  Patents,  &c.  Act,  1883,  s.  32 ;  **  PcUents,**  ante,  p.  489 ; 
ana  as  to  actions  for  denying  the  plaintiffs  titie  to  a  trade-mark,  see 
Hatchard  v.  Mege,  supra;  **  Trade  Marks," post,  p.  519. 


(a)  Where  the  surface  of  land  belongs  to  one  person,  and  the  subjacent 
sou  and  minerals  to  another,  the  owner  of  the  surface  is  entitled,  primd 
facie,  to  a  natural  right  of  support  by  the  subjacent  strata.  (Humphries 
V.  Brogden,  12  Q.  B.  739 ;  Smart  v.  Morton,  5  E.  &  B.  30 ;  24  L.  J.  Q.  B. 
260 ;  Bowbotham  v.  Wihon,  8  E.  &  B.  123 ;  8  H.  L.  C.  348 ;  27  L.  J.  Q.  B. 
61 ;  30  L.  J.  Q.  B.  49 ;  DaUmi  v.  Angus,  6  App.  Cas.  740 ;  50  L.  J.  Q.  B. 
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689 ;  Di'xofi  v.  White,  8  App.  Gas.  833.)  The  owner  of  land  is  also  entitled 
to  a  right  of  support  for  his  land  by  the  adjacent  land  as  a  natural  inci- 
dent to  his  property,  independently  of  grant  or  prescription.  (Humphries 
V.  Brogden,  supra ;  Backhouse  v.  iofiomi,  9  H.  Jj.  0.  603 ;  34  L.  J.  Q.  B. 
181 ;  Daiton  v.  Angus,  supra;  Birmingham  Corporation  v.  Allen,  6  Oh.  D. 
284;  46  L.  J.  Ch.  673.)  These  rights,  however,  may  be  qualified  or 
altogether  abandoned  by  statute,  express  reservation,  gitint,  or  covenant, 
or  by  prescription.  {Bowbttham  v.  Wilson,  supra ;  Murchie  v.  Black,  19 
C.  B.  N.  S.  190 ;  34  L.  J.  0.  P.  337 ;  Eadan  v.  Jeffcock,  L.  E.  7  Ex.  379  ; 
42  L.  J.  Ex.  36;  Aspden  v.  Seddan,  L.  E.  10  Ch.  394 ;  44  L.  J.  Ch.  359 ; 
Aspden  v.  Seddon,  1  Ex.  D.  496;  46  L.  J.  Ex.  353;  Oill  v.  Dickinson,  6 
Q.  B.  D.  159;  49  L.  J.  Q.  B.  262 ;  CmseU  Waterworks  Co,  v.  Bitson,  22 
a  B.  D.  318,  702.) 

The  support  to  which  an  owner  of  land  is  entitled  from  the  adjacent 
land  is  confined  to  such  an  extent  of  adjacent  land  as  in  its  natural  un- 
disturbed state  was  sufficient  to  afford  me  requisite  support.  {Corpora^ 
Hon  of  Birmingham  v.  Allen,  6  Ch.  D.  284  ;  46  L.  J.  Ch.  673.) 

The  natural  right  of  the  owner  of  land  to  support  from  the  adjacent 
land  only  extends  to  the  land  in  its  natural  unincumbered  state,  and  not 
with  the  additional  weight  of  buildings  erected  thereon.  {Dodd  y.  Holme, 
1  A.  &  E.  493;  Humphries  v.  Brogden,  12  Q.  B.  743;  Wyatt  v.  Harrison, 
3  B.  &  Ad.  871 ;  Dalton  v.  Angus,  6  App.  Cas.  740 ;  50  L.  J.  Q.  B.  689.) 
But  a  right  to  support  from  adjacent  or  subjacent  land  for  the  additional 
weight  of  buildings  on  land  may  be  acquired  as  an  easement  by  twenty 
years'  uninterrupted  enjoyment  or  otherwise.  {Ih,;  Partridges,  Scott, 
3  M.  &  W.  220 ;  Brown  v.  Bobins,  4  H.  &  N.  186 ;  28  L.  J.  Ex.  250 ; 
Hunt  v.  Peake,  1  Johns.  705 ;  29  L.  J.  Ch.  785 ;  N,  E,  By,  Co.  v.  Elliot, 

29  L.  J.  Ch.  808;  Tone  v.  Preston,  24  Ch.  D.  739;  53  L.  J.  Ch.  40.)  It 
would  appear  that  such  a  right  is  within  the  Prescription  Act  (2  &  3 
Will.  IV.  c.  71),  s.  2,  cited  **  Ways,**  post,  p.  993.  {Dalton  v.  Angus, 
6  App.  Cas.  740;  50  L.  J.  Q.  B.  689;  Tofie  v.  Preston,  supra,)  Although 
the  owner  of  land  may  be  entitled  to  a  right  of  support  for  the  natural 
surface,  without  any  right  of  support  for  additional  ouildings,  he  cannot 
acauire  a  prescriptive  right  to  support  for  buildings  independently  of  a 
right  of  support  for  the  surface.  {BowbotJtam  v.  Wilson,  6  E.  &  B.  593  ; 
8  lb,  123 ;  8  H.  L.  C.  348;  26  L.  J.  Q.  B.  362;  27  lb,  61 ;  30  lb.  49.) 
The  owner  of  the  land  may  maintain  an  action  for  a  disturbance  of  the 
natural  right  to  support  for  the  surface,  notwithstanding  buildings  have 
been  erected  thereon,  provided  the  weight  of  the  buildings  did  not  cause 
the  injury.    {Broivn  v.  Bobins,  supra  ;  Stroyan  v.  Knoivles,  6  H.  &  N.  454 ; 

30  L.  J.  Ex.  102.) 

Mere  possession  is  sufficient  to  support  an  action  against  a  stranger 
who  interferes  with  the  support  of  a  building  by  the  adjacent  land. 
(Jeffries  v.  Williams,  5  Ex.  792 ;  Bibby  v.  Carter,  4  H.  &  N.  153 ;  28  L.  J. 
Ex.  182 ;  see  note  (c),  infra,) 

An  owner  of  land  has  no  natural  right  to  the  support  of  subterranean 
water,  (Chasemore  v.  Bichards,  7  H.  L.  C.  349 ;  Hurdman  v.  N,  E,  By. 
Co,,  3  0.  P.  D.  168,  175;  47  L.  J.  C.  P.  368.)  Accordingly,  he  has  no 
natural  ri^ht  to  prevent  an  adjoining  landowner  from  draiiiing  his  land 
to  render  it  more  capable  of  being  utilised  for  building  or  other  purposes, 
though  he  may  acquire  such  right  by  grant  or  contract,  &c.  (Poppfewell 
V.  Hodkinsan,  L.  R.  4  Ex.  248 ;  38  L.  J.  Ex.  126.) 

Damage  is  part  of  the  gist  of  an  action  for  wrongful  interference  with 
a  right  of  support.    {Backhouse  v.  Bonomi,  supra ;  Darley  Main  Colliery 

B.L.  L  I. 
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Statement  of  Claim  for  Damage  earned  by  taking  atcay  the  Support 

of  the  Plaintiffs  Land  by  Mining  {b). 

1.  The  plaintifi  was  [and  is]  possessed  of  a  certain  field 

known  as ,  situate  at ,  in  the  county  of ,  and  the 

defendant,  in  or  about ,  18 — ,  wrongfully  excavated  and 

worked  [and  has  thenceforth  continued  to  wrongfully  excavate 
and  work]  certain  coal  mines  near  to  and  under  the  said  field, 
and  under  land  adjoining  the  said  field,  and  then  dug  out  and 
removed  coal  and  earth  from  the  said  mines,  without  leaving 
proper  or  sufficient  support  for  the  said  field,  whereby  the  said 
field  sank  and  gave  way,  and  was  and  is  greatly  diminished 
in  value. 

2.  l_If  an  injunction  is  also  sought ^  add  as  follows,  viz,.  The 
defendant  continues,  and  threatens  and  intends  to  continue  his 
said  excavations  and  workings,  and  will  thereby  cause  further 


Co,  V.  Mitchell,  11  App.  Gas.  127 ;  65  L.  J.  Q.  B.  629 ;  see  *^  Supjyort  of 
Landy*  post,  p.  966.) 

It  has  been  held  tnat,  in  order  to  support  such  action,  the  plointiif  must 
show  that  the  damage  sustained  has  been  appreciable  {Smith  y.  Thackerah, 
L.  E.  1  C.  P.  664 ;  36  L.  J.  0.  P.  276) ;  but  it  is  clear  that  any  8ubst<antial 
subsidence  of  the  plaintiff's  land  caused  by  the  acts  complained  of  is  suffi- 
cient damage  to  support  the  action,  without  proof  of  any  pecuniary  damage 
(Attorney-General  v.  Conduit  Colliery  Co.,  (1896)  1  Q.  13.  301 ;  64  L.  J. 
a  B.  207). 

The  damages  recoverable  in  such  action  will  include  all  such  damage  as 
has  arisen,  or  is  likely  to  arise,  from  a  subsidence  which  has  taken  place 
before  the  commencement,  or  even,  it  would  seem,  before  the  trial,  of  the 
action;  but  the  plaintiff  cannot  recover  damages  in  respect  of  future 
apprehended  subsidences  which  have  not  then  taken  place.  (See  Barley 
Main  Colliery  Co.  v.  Mitchell,  supra;  Crumhie  v.  Wall^nd  Local  Boards 
(1891)  1  Q.  B.  503 ;  60  L.  J.  Q.  B.  392 ;  "  Support  of  Land,''  post,  p.  966 ; 
and  as  to  the  time  up  to  which  damages  are  assessable,  see  0.  XXXYI. 
r.  58,  cited  ante,  p.  63.) 

An  injunction  may  be  obtained  in  a  proper  case  to  prevent  threatened 
damage.  {Siddons  v.  Short,  2  C.  P.  D.  572 ;  46  L.  J.  C.  P.  796 ;  Sfta/to 
V.  BoUkow,  34  Ch.  D.  725 ;  66  L.  J.  Ch.  736 ;  Shel/er  v.  City  El^xiric  Co., 
(1895)  1  Ch.  287 ;  64  L.  J.  Ch.  216;  "  Injunction;*  ante,  p.  446.) 

As  to  actions  by  reversioners,  see  '*  Iteveraion,"  ante,  p.  502. 

(6)  Where  the  action  is  brought  for  damage  done  to  land  in  its  natural 
state  by  depriving  it  of  the  support  of  the  subjacent  or  adjacent  land,  it 
is  not  necessary  to  state  expressly  the  right  to  support,  because  it  its 
naturally  incident  to  the  ownership  of  tho  land.  (See  Humphries  v. 
Brogden,  12  Q.  B.  739;  Hext  v.  Gill,  L.  R.  7  Ch.  659,  713;  41  L.  J.  Ch. 
761;  Gill  V.  Dickinson,  5  Q.  B.  D.  159;  49  L.  J.  Q.  B.  262;  Davis  v. 
Treharne,  6  App.  Cas.  460;  Dixan  v.  White,  8  App.  Cas,  833;  0.  XIX., 
r.  25 ;  and  see  tne  preceding  note.)  In  such  cases  it  lies  upon  the  defen- 
dant to  plead  in  his  defence  any  mot8  which  may  displace  tae  primd  facie 
title  to  support.    {Ih.) 
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damage  to  the  plaintiff,  unless  he  is  restrained  by  injunotion 
from  so  doing.] 
Partioiilars : — 


Ibr  similar  forms  of  declarations  prevumsly  to  the  Judicature  Acts^ 
see  Humphries  v.  Brogden^  12  U.  B.  740  ;  Sfnart  v.  Morton^ 

5  E.  &  B.  30 ;  24  L,  J.  Q.  B.  260 ;  Adams  v.  Llmjd,  3  H. 

6  N.  351 ;  27  L.  J.  Ex.  499. 


The  like  J  for  Damage  to  the  Plaintiff^  s  Land  and  Buildings  (c). 

1.  The  plaintiff  was  [and  is]  possessed  of  a  house  and  land 

known  as ,  at ,  in  the  county  of ,  and  was  [and 

ifi]  entitled  to  have  the  said  house,  which  was  and  is  an  ancient 
house,  and  the  said  land  supported  by  the  land  near  to  and 
adjoining  and  under  the  same. 

2.  The  defendant  in  or  about ,  18 — ,  wrongfully  exca- 
vated and  worked  [and  has  thenceforth  continued  to  wrongfully 
excavate  and  work]  certain  coal  mines  near  to  and  adjoining 
and  under  the  said,  land  and  house  of  the  plaintiff,  and  then 
dug  out  and  removed  [and  has  thenceforth  continued  to  die;  out 
and  remove]  the  coal  and  other  minerals  near  to  and  adjoming 
and  imder  the  said  land  and  house  without  leaving  proper  or 
sufBcient  support  for  the  said  land  and  for  the  said  house. 

3.  By  reason  of  the  premises  the  said  land  has  sunk  and 
given  way,  and  the  said  house  and  the  foundations  thereof  have 
sunk,  and  have  become  ruinous  and  cracked  and  dilapidated, 
and  have  been  otherwise  dama^d  [and  are  likely  to  feull],  and 
the  said  land  and  house  have  been  and  are  greatly  diminished 
in  value. 

4.  [If  an  injunction  is  also  sought^  add  a  paragraph  to  the  effect 
of  paragraph  2  of  the  preceding  form,^ 

Particulars: — 


(c)  The  right  to  support  for  buildings  not  bein^  a  natural  right  (see 
note  (a),  anUf  p.  512),  tne  plaintiff,  except  where  &e  defendant  appears 
to  be  a  mere  wrongdoer,  must  allege  or  show  a  title  to  such  support 
(Jeffries  v.  WiUiams,  6  Ex.  792 ;  Bibby  v.  Carter,  4  H.  &  N.  153 ;  28 
Xi.  J.  Ex.  182^ ;  and  it  seems  that  a  mere  general  averment  of  title  to  such 
support  would  not,  in  all  cases,  be  sufficient,  and  that  he  may  have 
to  show  how  he  claims  to  be  ontitled,  whether  by  long  enjoyment,  or 
by  grant  or  statute,  &c.  (see  *' Common,''  ante,  p.  376;  **  Ways"  post, 
p.  541). 

ll2 
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For  a  like  form^  alleging  the  Wrongful  and  Negligent  Remoml  of 
Support  from  a  Manufactory ^  see  Angus  v.  Dalton^  3  Q.  B.  D. 
85 ;  47  L.  J.  a  B.  163. 


The  like^  ichere  the  Working  of  the  Defendant  was  under  a  Lease, 
giving  him  a  Right  to  uxyrk  Mines,  subject  to  leaving  sufficient 
Support  for  Houses  built  upon  the  Plaintiff's  Land,  and  such 
Support  teas  not  left  (d). 

1.  By  a  deed  dated  the of ,  18 — ,  A.,  who  was  then 

seised  in  fee  of  certain  land  known  as ,  at ,  in  the 

county  of ,  and  of  the  mines  and  minerals  under  the  said 

land,  granted  and  conveyed  the  said  land  to  the  plaintiff  in  fee, 
excepting  and  reserving  the  mines  and  minerals  thereunder, 
with  liberty  to  him  and  his  assigns  to  search  for,  dig,  work,  win, 
get,  and  carry  away  the  same,  leaving  always  sufficient  and 
proper  support  for  the  houses  then  being,  or  which  should  there- 
after be,  erected  on  the  said  land,  and  the  said  A.  afterwards,  by 
a  deed  dated  the of ,  18 — ,  leased  to  the  defendant,  for 


{d)  Where  minerals  are  conveyed  apart  from  the  surface,  or  excepted 
and  reserved  when  the  surface  is  conveyed,  it  must,  prima  faciei  be  pre- 
sumed that  the  minerals  are  to  be  enjoyed,  and  therefore  that  a  power  to 
^t  them,  if  not  expressed,  is  impliedly  granted  or  reserved  as  a  necessary 
mddent,  but  a  similar  prima  facie  presumption  arises  that  the  owner  of 
mines  is  not  to  injure  the  owner  of  the  soil  above  by  getting  them,  if  such 
injury  can  be  avoided.  [RowJtotham  v.  Wilaon^  8  H.  L.  C.  S-IS,  360;  30  L.  J. 
Q.  B.  49 ;  Smith  v.  Darhy,  L.  R.  7  Q.  B.  716,  722 ;  42  L.  J.  Q.  B.  HO ;  IkU 
V.  Earl  of  Dudley,  (1895)  1  Ch.  182 ;  64  L.  J.  Ch.  291.)  Such  presiunptions, 
however,  may  be  rebutted  by  the  terms  of  the  deed  conveying  or  reserving 
the  minerals ;  the  rights  of  the  parties  in  f«uch  cases  depending  upon  the 
terms  of  the  deed  and  the  true  construction  of  the  contract  into  which 
they  have  thereby  entered.  {JRowboiham  v.  Wilson,  supra;  Eadon  v. 
Jeffcock,  L.  R.  7  Ex.  379,  388 ;  42  L.  J.  Ex.  36 ;  Smith  v.  Darby,  supra  ; 
Aspden  v.  Seddon,  L.  11.  10  Ch.  394  ;  44  L.  J.  Ch.  359;  Davie  v.  Treharne, 
6  App.  Cas.  460.) 

A  deed  or  an  Act  of  Parliament  will  not  bo  construed  as  taking  away  a 
natural  right  to  support  without  clear  words  showing  that  intention. 
[Mnndy  v.  Duke  of  Rutland ,  23  Ch.  D.  81 ;  Bell  v.  Earl  of  Dudley,  supra.) 

If  an  owner  of  both  the  surface  and  the  minerals  beneath  gi-ants  the 
minerals  to  A.,  with  liberty  to  let  down  the  surface,  making  compensation 
to  the  owner  thereof  for  the  damage  done,  and  afterwards  grants  the 
surface  to  B.,  the  latter  may  recover  such  compensation  from  A.  for 
damage  done  by  him  to  the  surface.  {Aspdeti  v.  Seddon,  1  Ex.  D.  496 ; 
46  L.  J.  Ex.  353.) 

A  right  of  support  may  be  annexed  by  implication  to  the  grant  of  an 
easement,  to  the  enjoyment  of  which  such  support  is  necessary.  {Lofidon 
A  North  Western  By,  Co.  v.  Evans,  (1893)  1  Ch.  16.) 
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a  term  of  years  still  unexpired,  the  said  mines  and  minerals  so 
excepted  and  reserved  as  {foresaid,  with  liberty  to  the  defendant, 
his  agents,  and  workmen,  to  search  for,  dig,  work,  win,  get,  and 
carry  away  the  said  mines  and  minerals,  leaving  always  suffi- 
cient and  proper  support  for  the  houses  then  l^ing,  or  which 
should  thereafter  be  erected,  on  the  said  land. 

2.  The  defendant  afterwards  entered  upon  and  worked  the 
said^  mines  and  minerals  under  the  said  land,  and  dug  out  and 
carried  away  the  coal,  and  soil,  and  minerals  under  the  said 
land,  without  leaving  sufficient  or  proper  support  for  a  house 
which,  at  the  dates  of  the  said  deeds,  was,  and  still  is,  upon  the 

said  land,  or  for  a  certain  other  house  erected  after  the of 

,  18—,  and  still  existing  on  the  said  land,  whereby  the  said 

two  houses  sank  and  the  wallj9  thereof  were  cracked  and  injured. 

Particulars: — 


yr  taking  away  from  the  Plaintiff* 9  House  the  Support 
it  was  entitkdfrorn  the  a^oining  House  (^). 

1.  The  plaintiff  was  [and  is]  possessed  of  a  house.  No. 


Street, ^  and  was  entitled  to  have  his  said  house  sup- 
ported by  the  adjoining  house,  No. , Street  aforesaid. 

2.  The  defendant  in  or  about  the  month  of ,  18 — , 

wrongfully  deprived  the  plaintiff  of  the  support  to  his  said 
house  of  the  said  adjoining  house  by  pulling  down  the  said 
adjoining  house  without  propping  up  or  otherwise  [sufficiently] 
supporting  or  securing  the  plaintiff's  said  house,  whereby  the 
walls  of  tae  plaintiff's  said  house  were  cracked,  weakened,  and 


{e)  As  between  adjoininfi^  housee,  there  is  no  obligation  towards  a 
neighbour  cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to  keep 
it  standing  and  in  repair ;  his  only  duty  being  to  prevent  it  from  being  a 
nuisance,  and  from  felling  on  to  his  neighbour's  property.  {Chauntler  v. 
Jiobiruon,  4  Ex.  163.^  \Vhere  houses  are  built  by  the  same  owner  adjoin- 
ing one  another,  ana  depending  upon  one  another  for  support,  and  are 
afterwards  conveyed  to  different  owners,  there  exists,  by  a  presumed  grant 
and  reservation,  a  ri^t  of  support  to  eadi  house  from  the  adjoining  ones. 
{Rieharde  v.  i2o0e,  9  Ex.  218.)  A  similar  right,  where  adjoming  houses 
are  built  by  the  separate  owners  of  adjacent  lands,  may  be  acquired  by 
twenty  years*  user.  (See  DaUmi  v.  Angus,  cited  note  (a),  siwra  ;  Hide  y. 
Thomborough,  2  C.  &  K.  250 ;  Soloman  v.  Vintners'  Co.,  4  H.  &  N.  585 ; 
28  L.  J.  Ex.  370.)  It  has  been  held  that  no  such  right  can  be  thus 
acquired  by  the  owner  of  a  house  against  the  owners  of  the  houses  beyond 
the  adjoinmg  one.  {Solomon  v.  Vintners'  Co,,  4  H.  &  N.  585 ;  28  L.  J. 
Ex.  370 ;  though  see  Corporation  of  Birmingham  v.  AlUn,  6  Oh.  D.  284 ; 
46  L.  J.  Oh.  673 ;  and  DaUxm  v.  Angus,  6  App.  das.  at  p.  827.) 

See  further,  '*  Negligence^''  ante,  p.  479. 
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displaced,  and  the  said  house  was  otherwise  damaged  and 
injured. 

Particulars : — 


Ibr  similar  forms  of  declarations  previous  to  the  Judicature  Aet^j 
see  Langford  v.  Wood^^  7  M.  &  Q*.  625 ;  Wyait  v.  Harrison  ^ 
3  B.  &  Ad.  871 ;  Solomon  v.  Vinimere  Co.,  4  H.  &  N.  585  ; 
28  L.  J.  Ex.  370. 


Trade  Marks  (a). 


(a)  The  law  relating  to  the  registration  of  trade  marks  was  amended 
.^d  consolidated  by  t£e  Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  which,  by  s.  113,  repealed  (subject  to  a  saying  of 


then  existing  rights  and  liabilities)  the  Trade  Marks  Begistration  Acts, 
1875—1877. 

The  first-mentioned  Act  has  been  modified  in  some  points  of  detail  by 
the  Patents,  Desims,  and  Trade  Marks  Act,  1888  (51  &  52  Yict  c.  50)*, 
and  by  s.  6  of  the  Patents,  &c.  Act,  1885  (48  A.  49  Vict.  c.  63). 

As  to  what  is  a  trade  mark  capable  of  registration  under  the  Patents, 
&c.  Act,  1883,  see  s.  64  of  that  Act,  as  amended  by  s.  10  of  the  Patents, 
&c.  Act,  1888,  and  ss.  72—74  of  the  Patents,  &c.  Act,  1883,  as  modified 
by  ss.  14 — 16  of  the  Patents,  &c.  Act,  1888 ;  and  as  to  what  are  "  inyented 
words"  within  the  meaning  of  the  first-cited  section,  see  In  re  ApoUinaria 
Co.,  (1891)  2  Ch.  186;  In  re  Farben/abHken,  (1894)  1  Ch.  645;  63  L.  J. 
Ch.  257 ;  In  re  Demhaniy  (1895)  2  Ch.  176. 

By  s.  76  of  the  Patents,  &c.  Act,  1883,  '*  The  registration  of  a  person  aa 
proprietor  of  a  trade  mark  shall  be  primd  facie  eyidence  of  his  ri^ht  to 
the  exclusiye  use  of  the  trade  mark,  and  shall,  after  the  expiration  of 
fiye  years  from  the  date  of  the  registration,  be  condusiye  eyidence  of  his 
right  to  the  exclusiye  use  of  the  trade  mark,  subject  to  the  proyisions  of 
this  Act."  (See/n  re  Wragg,  29  Ch.  D.  551 ;  and  see  s.  87,  cited  **Pafcirf«," 
ante,  p.  491.) 

As  regards  trade  marks  capable  of  registration  under  the  Patents,  &c. 
Act,  1883,  no  action  will  lie  for  infringement  thereof,  unless  l^ey  haye 
been  registered.    (See  **  Trade  Marks,"  post,  p.  969.) 

With  respect  to  the  warranty  implied  on  a  sale  or  contract  for  sale  of 
any  eoods  to  which  a  trade  mark  or  mark,  or  trade  description  has  been 
apphod,  see  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  s.  17, 
cited  **  Warranty"  ante,  p.  357. 

The  common  law  action  to  recoyer  damages  for  the  infringement  of  a 
trade  mark  was  based  on  the  ground  of  fraud  and  intention  to  deceiye. 
{Singer  Co.  y.  Wihon,  2  Ch.  D.  434,  454;  3  App.  Cas.  376;  45  L.  J.  Ch. 
490;  47/6.481;  trnd  aee  Badgers  y.  Nowill,  5  0.  B.  109;  Crawshay  v. 
Thompson,  4  M.  &  G.  357.)  But  in  equity  tiie  right  to  use  a  trade  mark 
for  trade  purposes  was  regarded  as  a  right  of  property  {HqUy,  Bottowm, 
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4  De  a.  J.  &  S.  160;  33  L.  J.  Oh.  204;  Leather  Cloth  Co,  v.  Amencan 
Leather  Cloth  Co,,  11  H.  L.  C.  523;  35  L.  J.  Ch.  53;  Singer  Co.y.  Wilson, 
supra),  aud  proof  of  knowledge  or  fraudulent  intent  was  unnecessary  in 
a  suit  to  restrain  infringement  {lb, ;  MillingUm  y.  Fox,  3  M.  &  Cr.  338 ; 
Dixon  V.  Fawcus,  3  B.  &  E.  637 ;  30  L.  J.  Q.  B.  137 ;  Singer  Co.  v.  Wih(m, 
mpra).  The  Act  of  1883  clearly  recognizes  this  right  of  property  in  the 
case  of  registered  trade  marks.  (See  s.  76,  cited  supra,  and  s.  87,  cited 
*^  Patents,"  ante,  p.  491.)  It  appears,  therefore,  that  damages  for  the 
infringement  of  a  trade  mark  are  recoverable  without  proof  of  any 
fraudulent  intent  on  the  part  of  the  defendant,  at  any  rate,  in  oases 
where  the  plaintiff  would  be  entitled  to  an  injunction.  (As  to  injunc- 
tions, see  *^ Injtmction,**  ante,  p.  446.] 

Where  a  trade  mark  has  been  infrmged,  the  plaintiff,  in  an  action  for 
the  infrin^ment,  may  ordinarily  claim  an  injunction,  and  may  also  claim 
a  declaration  of  his  right  to  the  exclusiye  use  of  ^e  trade  mark,  and  an 
account  of  the  profits  made  by  the  defendant  from  wrongful  sales  of  goods 
improperly  marked  with  the  trade  mark.  (See  **  Injunction,"  ante,  p.  446  ; 
Lever  v.  Goodwin,  36  Ch.  D.  1  ;  Oakey  v.  BalUm,  35  Ch.  D.  700 ;  56 
L.  J.  Ch.  823.) 

In  general,  the  plaintiff  is  not  entitled  to  hayo  both  damages  and  an 
account  of  profits.  (See  Lever  y.  Goodwin,  supra;  and  ^*  Patents,"  ante, 
p.  490.)  Proof  of  the  defendant  haying  sold  goods  under  the  forged  trade 
mark  does  not  of  itself  entitle  the  plaintifE  to  recover  as  damages  the 
profits  which  he  would  have  made  by  the  sale  of  the  same  amount  of 
goods,  as  it  cannot  be  assumed  that  he  would  have  sold  them  if  the 
defendant  had  not.  {Leather  Cloth  Co.  y.  Hirschfield,  L.  E.  1  Eq.  299 ; 
13L.  T.  427.) 

An  action  for  infringing  a  trade  mark  is  maintainable  without  any 
allegation  or  proof  of  special  damage.  {Modgers  y.  Nowill,  5  C.  B.  109 ; 
Blofeld  y.  Payne,  4  B.  &  Ad.  410 ;  and  see  Singer  Co.  y,  Wilson,  supra; 
Braham  y.  Beachim,  7  Ch.  D.  848 ;  38  L.  T.  640 ;  Reddaway  y.  Bentham 
Co.,  (1892)  2  a  B.  639,  644.) 

If  the  trade  mark  used  by  the  defendant  is  calculated  to  deceive  pur- 
chasers, it  is  not  usually  necessary  to  allege  or  prove  that  any  purchaser 
was  actually  deceived  {Reddaway  y.  Bentham  Co.,  supra;  Reddaway  y. 
Banham,  (1896)  A.  C.  199;  65  L.  J.  Q.  B.  381  j;  but  if  the  plaintiff 
alleges  that  "  divers  persons"  were  deceived  thereby,  he  may  be  ordered 
to  giye  particulars  of  this  statement  {Humphreys  y.  Taylor  Drug  Co.i 
39  Ch.  D.  693). 

A  right  of  action  for  slander  of  titie  to  a  trade  mark  survives  to  the 
executors  of  the  proprietor.  (Hatehard  y.  Mege,  18  Q.  B.  D.  771 ;  56 
L.  J.  Q.  B.  397 ;  "  Slander  of  Title,"  ante,  p.  612.)  So  a  right  of  action 
for  damages  or  an  account  of  profits  in  respect  of  an  infringement  of  a 
trade  mark  survives  to  executors.  {Oakey  v.  Dalton,  35  Ch.  D.  700 ; 
66  L.  J.  Ch.  823.^ 

If  a  trade  mark  is  deceptive,  as  containing  any  material  misrepresenta- 
tion, the  person  using  such  mark  is  not  entitled  to  any  protection  in 
respect  of  it.  (See  s.  73  of  the  Patents,  &c.  Act,  1883 ;  and  see  Leather 
Cloth  Co.  y.  American  Leather  Cloth  Co,,l\  H.  L.  C.  523 ;  35  L.  J.  Ch.  53  ^ 
Morgan  y.  M'Adam,  36  L.  J.  Ch.  228 ;  Ford  v.  Foster,  L.  R.  7  Ch.  611 ; 
27  L.  T.  219 ;  Cheavin  v.  Walker,  6  Ch.  D.  850 ;  46  L.  J.  Ch.  486 ;  Eno  y, 
Dwm,  16  App.  Cas.  252.) 

One  of  the  two  joint  owners  of  a  trade  mark  may  sue  separately  in 
raepect  of  the  injury  to  his  separate  interest  by  infringement.    {Dent  y. 
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Statement  of  Claim  for  the  Infringement  of  a  Trade  Mark^  claiming 
an  Injunction  and  an  Account  or  Damages, 

{See  K  S.  C.  1883,  App.  C.  Sect.  VL  No.  8.) 

1.  The  defendant  has  infringed  the  plaintiff's  trade  marL 

2.  The  trade  mark  is  [describe  if]. 

\_If  the  plaintiff  is  not  the  original  proprietor  of  the  trade  mark^ 
show  shortly  how  his  title  is  derived.^ 

3.  The  following  are  the  aots  oomplained  of,  yiz. : 

[Set  tliem  out.^ 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  servants,  and  agents,  from  infringing  the  plaintiff's  said 
trade  mark,  and  in  particular  from  [stating  any  particular  in- 
junction soughtl. 

The  plaintin  also  claims  an  account  or  damages. 


Trespass. 

I. — ^To  THE  Person  {a). 

Statement  of  Claim  for  Assault  and  Battery. 

The  defendant,  on  the of ^  18 — ,  at ^  assaulted 

and  beat  the  plaintiff,  whereby  the  plaintiff  sustained  personal 


Twrmn,  2  J.  &  H.  139 ;   30  L.  J.  Ch.  495 ;  Sheehan  v.  G.  E.  Ry.  Co., 
16  Oi.  D*  69 ;  50  L.  J.  Oh.  68 ;  and  see  **  PatenU,"  ante,  p.  490.) 

As  to  tiie  jurisdiction  apart  from  statute  to  restrain  tne  deceptive  use 
of  the  name  of  a  business,  or  of  a  trade  article,  and  the  cases  in  which  it 
will  be  exercised,  see  LawBtm  v.  Bank  of  Londo^i,  18  0.  B.  84 ;  25  L.  J.. 
C.  P,  188 ;  Colonial  Life  Assurance  Co.  v.  Colotiial  Assurance  Co.,  33  BeaT. 
648  ;  33  L.  J.  Ch.  591 ;  Lee  v.  Haley,  L.  E.  5  Ch.  155 ;  39  L.  J.  Ch.  284  ; 
Ainsumrth  v.  Walmsley,  L.  E.  1  Eq.  518 ;  35  L.  J.  Ch.  352 ;  Singer  Co. 
Y.  Wilson,  supra;  Massam  v.  Thorley^s  Cattle  Food  Co,,  14  Ch.  D.  748; 
Tussaud  V.  Tussaud,  44  Ch.  D.  678 ;  59  L.  J.  Ch.  631 ;  Saunders  v.  Sun 
Life  Ass.  Co.,  (1894)  1  Ch.  637 ;  63  L.  J.  Ch.  247 ;  Reddaway  v.  Banham, 
supra. 

An  action  will  lie  for  fraudulently  procuring  the  plaintiff  to  manu- 
facture goods  with  the  trade  mark  of  another  manufacturer,  whereby  the 
plaintifC  was  subjected  to  a  suit  for  an  injunction,  which  was  oompxonused. 
{Dixon  V.  Fawcus,  3  E.  &  E.  637 ;  30  L.  J.  Q.  B.  137.) 

See  further,  "  Trade  Marks''  post,  p.  969. 

(a)  Trespass  to  the  Person.'\ — ^Trespass  to  the  person  consists  in  any 
direct  injury  to  the  peraon,  as  a  battery,  an  assault,  or  an  imprisonment. 

A  battery  is  the  unlawful  beating  of  another.    The  least  touching  of 
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injuries,  and  was  for  a  long  time  unable  to  transact  his  business 

of  a ,  and  incurred  expenses  for  nursing  and  for  surgical 

and  medical  attendance. 


another's  person  hostilely  or  against  his  will  is  a  battery.  (BawlingB  y. 
Till,  3  M.  &  W.  28 ;  3  BL  Com.  120.)  It  includes  the  striking  another 
with  a  missile.  {Furaell  y.  Horn,  8  A.  &  £.  602.)  The  act  may  be  a 
trespass  although  unintentional.  (Covell  y.  Laming ,  1  Camp.  497.) 
Thus,  for  the  rei^t  of  misdirected  force  exercised  by  the  defendsoit,  in  a 
place  where  the  natural  and  probable  result  of  misdirected  force  would  be 
injury  to  others,  the  defendant  may  be  responsible,  though  he  did  not 
intend  to  inflict  injury.  (LeaTne  v.  Bray,  3  East,  599;  Winsmore  y» 
Greenbank,  Willes,  677 ;  Dtckenaon  v.  Watson,  2  Jones,  205 ;  Weaver  y. 
Ward,  Hob.  134 ;  B,  y.  Salmon,  6  Q.  B.  D.  79 ;  and  see  Stanley  y.  Powell^ 
(1891)  1  Q.  B.  86;  60  L.  J.  Q.  B.  52,  where  the  plaintiff  appears  to  haye 
yoluntarily  undertaken  the  risk.)  But  if  the  damage  be  the  result  of  pure 
accident,  without  fault  on  the  part  of  the  defendant,  or  of  some  agency  oyer 
which  the  defendant  had  no  control,  so  as  not  to  be  his  act,  an  action  for 
trespass  cannot  be  maintained.  {Gibbons  y.  Pepper,  1  L.  Baym.  38 ;  Hall 
V.  Peamley,  3  QU  B.  919 ;  Wakeman  y.  Aobinson,  1  Bing.  213 ;  Holmes  y. 
Mather,  L.  E.  10  Ex.  261 ;  44  L.  J.  Ex.  176 ;  Sadler  y.  South  Staffordshire, 
Jtc.  Tramtoays  Co.,  23  Q.  B.  D.  17 ;  58  L.  J.  Q.  B.  421 ;  Stanley  y.  Pwudl, 
supra;  Peaoock  y.  Nicholson,  11  l^es  Bep.  225.)  An  action  does  not  lie 
for  a  medical  examination  of  the  person  submitted  to  under  the  influence 
of  supposed  authority,  where  the  submission  was  not  caused  by  force  or 
threats,  or  by  reasonable  fear  of  yiolence.  {Latter  y.  Braddell,  50  L.  J. 
Q.  B.  166,  448.)  Touching  a  person  for  the  purpose  of  calling  his  atten- 
tion is  not  a  battery.  ( Wiffin  y.  Kincard,  2  B.  &  P.  N.  E.  47 1 ;  Coward 
V.  Badddey,  4  H.  &  N.  478 ;  28  L.  J.  Ex.  260.) 

An  assault  is  an  attempt  at  a  battery ;  a  menacing  attitude,  as  hold- 
ing up  a  hand  or  stick  to  strike  a  person  who  is  within  reach  thereof  at 
the  tune,  constitutes  an  assault..  (3  Bl.  Com.  120 ;  Stephens  y.  Myers, 
4  0.  &  P.  349 ;  Read  y.  Coker,  13  C.  B.  850.)  A  mere  verbal  threat  of 
bodily  hurt,  if  followed  by  actual  damage  through  fear  thereof,  as  by  the 
interruption  of  a  man's  business,  will,  it  is  said,  support  an  action  of 
trespass.    (3  Bl.  Com.  120.) 

Ajl  imprisonment  consists  in  the  restraint  of  the  liberty  of  a  person,  as 
by  confining  him  in  a  prison  or  within  walls,  or  by  forcibly  detaming  him 
in  an  oi>en  place.  (3  Bl.  Com.  127.)  It  must  amount  to  a  total  restraint 
of  his  nbeity  for  some  period,  howeyer  short.  A  partial  obstruction  of 
his  will,  as  the  preyention  of  his  going  in  one  direction  or  in  all  directions 
but  one,  does  not  constitute  an  imprisonment.  {Bird  y.  Jones,  7  Q.  B. 
742.)  A  restraint  by  authority  submitted  to  may  be  an  imprisonment, 
although  the  person  is  not  actually  touched.  {Grainger  y.  HUl,  4  Bing. 
N.  C.  212 ;  per  Willes,  J.,  Warner  y.  Biddiford,  4  C.  B.  N.  8.  180,  204.) 
If  a  person  order  another,  as  a  policeman,  to  take  a  third  person,  it  is  an 
imprisonment  by  the  first  as  well  as  by  the  policeman,  ana  is  ground  for 
an  action  of  trespass  against  him.  ( Wheeler  y.  Whiting,  9  C.  &  P.  262 ; 
Stonehowe  y.  Elliott,  6  T.  B.  315.)  If  he  merely  states  the  facts  to  a 
policeman  (or  other  person),  who  takes  the  person  on  his  own  responsibilty 
{Gosden  y.  Elphick,  4  Ex.  445;  GHnham  y.  Willey,  4  H.  &  N.  496; 
28  L.  J.  Ex.  242,  where  signing  the  charge  sheet  by  direction  of  the 
police-constable  was  held  not  to  amount  to  giying  in  charge),  or  if  he 
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Partioulars : — 

Instate  the  nature  of  the  injuries^  and  give  details  of  the  loss  and 
&tpenses  incurred."] 

For  False  Imprisonment. 

1.  The  defendant,  on  the of ,  18 — ,  gave  the  plain- 
tiff into  the  oustodj  of  a  policeman  upon  a  falsia  oharge,  then 
made  by  the  defendant,  of  \state  what  the  charge  tcaSy  e.  g.,  steal- 
ing ten  yards  of  cloth],  and  caused  the  plaintiff  to  be  imprisoned 

in  a  police-office  for hours  [imtil  the  plaintiff  was  brought 

in  custody  before  a  magistrate  upon  the  said  charge,  and  then 
procured  the  said  magistrate  to  remand  the  plaintiff  to  prison 

upon  the  said  charge  until  the of ,  18 — ,  when  he  was 

again  brought  in  custody  before  the  said  magistrate  upon  the 
said  charge,  when  the  said  charge  was  dismissed]. 

Particijlars : — 

[^Here  state  any  special  damage^  including  any  costs  incurred  in 
the  plaintiff's  defence.'] 

procures  a  inagi8ti*ate  to  issue  a  warrant  for  taking  the  person  {Browii  v. 
Chapman^  6  C.  B.  365),  it  is  no  imprisonment  or  trespass  by  him.  Where, 
however,  a  person  puts  the  law  in  motion  maliciously  and  without  reason- 
able or  probable  cause,  it  is  ground  for  an  action  for  malicious  prose- 
cution, {fb, ;  Barbery,  Rollinson^  1  0.  &  M.  330;  see  *^  Malicious  Pro» 
aecutiony"  ante,  p.  458.)  As  to  the  distinction  between  an  action  for  a 
trespass  and  one  for  a  malicious  prosecution,  see  Austin  y.  Doioling,  L.  R. 
5  C.  P.  534 ;  39  L.  J.  C.  P.  260 ;  Chivers  v.  Savage,  5  E.  &  B.  697  ; 

25  L.  J.  Q.  B.  85 ;  Brandt  v.  Craddock,  27  L.  J.  Ex.  314 ;  Guest  v. 
Warren,  9  Ex.  379;  and  see  ^*  Malidoua  Prosecution,^*  ante,  p.  458. 

An  action  will  lie  for  false  imprisonment  under  colour  of  legal  process 
where  the  process  has  been  set  aside  for  irregularity,  &c.  Both  the  party 
and  his  solicitor  are  in  general  liable  for  the  trespass  committed  in  sucn 
cases.  [Bates  v.  Pilling,  6  B.  &  C.  38;  Codringtvn  y.  Lloyd,  8  A.  &  £. 
449 ;  Jarmain  v.  Hooper,  6  M.  &  G.  827  ;  Collett  v.  Foster,  2  H.  &N.  356; 

26  L.  J.  Ex.  412 ;  and  see  Sowell  v.  Champion,  6  A.  &  E.  407 ; 
Blanchenayy,  Burt,  4  Q.  B.  707  ;  Prentice  v.  Harrison,  4  Q.  B.  852.)  So 
also  an  action  will  lie  for  a  trespass  committed  under  legal  process  where 
the  judgment  and  execution  have  been  set  aside  as  against  good  faith. 
{Brown  v.  Jones,  15  M.  &  W.  191 ;  and  see  Cask  v.  Wells,  1  B.  &  Ad. 
375.) 

An  act  done  by  the  command  of  the  Crown  is  not  a  trespass  (Buron  v. 
Denman,  2  Ex.  167) ;  nor  is  the  act  of  a  judge  a<;ting  judicially  within 
his  jurisdiction  [Dicas  v.  Lord  Brougham,  6  C.  &  P.  249). 

A  remand  being  the  act  of  the  magistrate  cannot  be  charged  as  a  sub- 
stantive trespass,  but  may  form  the  ground  of  a  claim  for  malicious 
prosecution.  {Holtum  v.  Lotun,  6  C.  &  P.  726 ;  Lock  v.  Ashton,  12  Q.  B. 
871.) 
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Against  a  Railway  Company  for  Assault  and  Fake 

Imprisonment  (J). 

1.  The  defendants,  by  their  servants,  on  the of 


18 — ,  assaulted  the  plamtifi  at  ■  ^^■,  and  forcibly  dragged  him 
out  of  a  railway  carriage  of  the  defendants,  in  which  he  was 
travelling  as  a  passenger  to  be  carried  for  reward  to  the  defen- 
dants  from  to  -,  ajid  wrongfuUy  imprisoned  him 

at station  for  a  long  time. 

Particulars : — 


EL— To  GtooDs  (c). 
Statement  of  Claim  for  Trespass  to  Goods. 

The  defendant,  on  the of ,  18 — ,  seized  and  took 

the  plaintLS's  goods,  that  is  to  say,  a  horse  and  cart,  and  carried 
away  the  same  and  disposed  of  them  to  his  own  use. 

{b)  Bailway  and  other  companies  are,  in  ^neral,  liable  for  the  acts  of 
their  servants  within  the  scope  of  and  done  in  the  course  of  their  employ- 
ment. (See  **  Corporation"  ante,  p.  397;  ** Master  and  Servant ,**  ante, 
p.  4670 

(c)  Trespass  to  Ooods,"] — The  ground  of  this  action  is  an  actual  taking 
of,  or  any  direct  and  immediate  injury  to  goods.  {Leame  y.  Bray^  3  East, 
593 ;  Fouldes  v.  Willoughhyj  8  M.  &  \V.  540.)  An  indirect  interference 
with  the  owner's  possession,  as  preventing  him  from  having  access  to  his 
g;oods,  or  locking  the  door  of  the  defendant's  room  in  which  they  are,  will 
not  support  the  action  (Hartley  v.  Moxham,  3  Q.  B.  701 ;  and  see  Thorogood 
V.  Robinson,  6  Q.  B.  769) ;  but  a  direct  interference  with  the  goods,  such 
as  a  wrongful  removal  of  them  from  one  place  to  another,  will  support 
the  action  {Kirk  y.  Chregory,  L.  B.  1  Ex.  D.  do).  In  order  to  constitute  a 
trespass,  it  is  not  necessary  that  the  act  should  be  intentional.  [Covell  v. 
Laming,  1  Camp.  497;  Colwill  v.  Beeves,  2  Camp.  575,  576.)  Trespass 
-will  lie  for  goods  taken  under  an  illegal  distress,  as  where  no  rent  is  due; 
or  where  the  goods  were  privileged,  but  not  for  irregularities  in  dealing 
"with  goods  under  a  distress.  (See  *^  Distress  "  ante,  p.  411.)  Trespass 
will  lie  for  beating  the  plaintiffs  dog  or  horse.  {Band  v.  Sexton,  3  T.  R. 
37 ;  and  see  Slater  v.  Swann,  2  Str.  872.)  If  a  bailee  of  goods  for  a 
special  purpose  destroys  them,  it  is  a  trespass.  (Co.  Lit.  57  a;  see 
Countess  of  Salop  v.  Crompton,  Ore.  EHz.  777,  784 ;  and  see  **  Conversion, 
ante,  pp.  382,  384.)  One  tenant  in  common  of  a  chattel  may  maintain 
trespass  against  another  for  a  destruction  of  it.  (See  "  Conversion,"  ante^ 
p.  386.) 

The  plaintiff  in  this  action  must  at  the  time  of  the  trespass  have  the 
present  possession  of  the  goods  ( JVard  v.  Macauley,  4  T.  R.  489 ;  Young  v. 
Bichens,  6Q.  B.  606),  either  actual  or  constructive  {Smith  v.  Milles,  1  T.  R. 
475,  480) ;  or  a  legal  right  to  the  immediate  possession,  which  is  said  in 
iiie  eaae  of  personal  property  to  draw  to  it  the  possession  {Balme  y. 
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Particulars : — 

The  value  of  the  said  goods  was  £ . 

Instate  any  fecial  damage,^ 


The  Like, 


The  defendant,  on  the of ,  18 — ,  at  y  seized 

and  took  possession  of  a  ohina  dinner  servioe  of  the  plaintiff, 
and  broke  and  injured  the  same. 

Particulars : — 


m.— To  Land  {d). 
Statement  of  Claim  for  Trespass  to  Land. 

The  defendant  [by  his  servants  and  agents],  on  the  

of ,  18 — ,  broke  and  entered  certain  land  of  the  plaintiff 


fftdt<my  9  Bing.  471, 477  ;  2  Wms.  Saund.  47  h ;  Johtuon  v.  Dipro&e,  (1893) 

I  Q.  B.  512 ;  62  L.  J.  Q.  B.  291).  A  trustee  having  the  legal  property 
ma^  sue,  though  the  beneficial  interest  and  possession  are  in  another. 
( Wooderman  v.  Baldocky  8  Taunt.  676.)  A  special  or  temporary  right  to 
the  present  possession,  as  that  of  a  hirer  of  goods,  or  of  a  carrier,  or  oailee 
who  has  had  actual  possession,  is  sufficient  to  support  an  action  of  trespass. 
(Colunll  V.  ReeveSy  2  Gamp.  575  ;  2  Wms.  Sauna.  47«.)  And  the  person 
having  such  special  property  in  the  goods  may  maintain  an  acUon  of 
trespass  even  against  the  absolute  owner  for  a  wron^ul  taking  of  tbe 
goods  by  the  latter,  and  recover  damages  in  respect  of  his  limited  mterest. 
{Brierley  v.  KendoUl,  17   Q.   B.  937 ;    and  see    Turner  v.  Hardcat^y 

II  0.  B.  N.  S.  683;  31  L.  J.  0.  P.  193.) 

The  fact  of  possession  is  prima  facie  evidence  of  the  right  to  possession, 
and  therefore  sufficient  to  maintain  the  action  against  a  wrongdoer  who 
cannot  show  a  better  right,  or  authority  imder  a  better  title.  {Elliott  v. 
Kemp,  7  M.  &  W.  312.)  Hence  it  is  not  open  te  a  defendant  in  an  action 
of  trespass  te  set  up  &jus  tertii,  under  which  he  cannot  justif^r,  to  rebut 
the  title  of  the  plaintiff  who  was  in  actual  possession  at  the  time  of  the 
injury  complained  of ;  but  where  the  plaintiff  relies  upon  a  mere  right  of 
property  without  actual  possession  in  fact,  the  defendant  may  rebut  his 
title  by  showing  a  jus  tertii.  (See  **  Trespass  to  Goods,^^  post,  p.  979.) 
Where  possession  in  fact  is  undetermined,  possession  in  law  follows  the 
right  to  possess.  (See  Pollock  &  Wright  on  Possession,  p.  24,  and 
lUxmsay  v.  MaQrdt,  (1894)  2  Q.  B.  18,  27  ;  63  L.  J.  a  B.  513.) 

By  3  &  4  Will.  IV.  c.  42,  s.  29,  in  all  actions  of  trespass  de  bonis 
cLsportatis  the  jury  may,  if  they  shall  think  fit,  give  damages  m  the  nature 
of  interest  over  and  above  the  value  of  the  goods  at  the  time  of  seizure. 

(<Q  Trespass  to  Land.'] — ^A  trespass  to  land  is  an  entry  upon  or  any 
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called  the  Big  Field  at  ,  in  the  county  of  ,  and 

depastured  the  same  with  cattle. 
I^artioulars : — 


direct  and  immediate  act  of  interference  with  the  possession  of  land ;  it 
is  commonly  described  by  the  terms  ** breaking  and  entering.''  A  trespass 
may  be  committed  by  dnying  a  nail  into  the  plaintiffs  wall  {Laiorence  y. 
06«?,  1  Stark.  22);  or  by  placing  anything  against  his  wall  (Gregory  v. 
Piper y  9  B.  &  C.  591);  or  Dv  shooting  into  the  plaintiff's  land  {Pickering 
Y.  jRtuid,  1  Stark.  56,  58,  where  see  also  as  to  shooting  oyer  plaintiffs 
land);  or  by  placing  anything  aboye  and  oyerhanging  the  land  (see 
CorheU  v.  Hill,  L.  B.  9  Eq.  671).  Where  the  plaintiff  held  apartments  in 
tiie  defendant's  house  as  tenant  of  the  defendant,  and  the  defendant  locked 
the  outer  door  and  refused  the  plaintiff  access  to  the  apartments,  it  was 
held  that  this  was  eyidence  of  a  breaking  and  entering  of  the  apartments 
by  the  defendant.     {Lane  y.  Dixon,  3  C.  B.  776.) 

The  owner  of  animals,  as  horses,  cattle,  &c.,  m  which  prox>erty  exists, 
is,  as  a  general  rule,  boimd  to  keep  them  from  straying  mto  the  land  of 
another,  and  if  they  do  so,  it  is,  in  general,  actionable  as  a  trespass,  with- 
out any  proof  of  negligence  on  the  part  of  the  owner ;  and  he  is  liable  to 
the  person  trespassed  upon  for  the  ordinary  consejquences  of  the  trespass, 
and  for  any  damage  not  too  remote ;  but  is  not  liable  for  damage  caused 
by  a  pecunar  mischieyous  disposition  of  such  animals,  unless  he  had  a 
preyious  knowledge  of  such  disposition,  or  was  guilty  of  negligence.  (See 
StarY.  Bookesby,  1  Salk.  335;  Cox  y.  Burbidge,  13  C.  B.  N.  S.  430;  32 
L.  J.  C.  P.  89 ;  Lee  y.  Biley,  18  C.  B.  N.  S.  722 ;  34  L.  J.  C.  P.  212 ;  EIUb 
V.  Lo/lus  Iron  Co,,  L.  B.  10  C.  P.  10 ;  44  L.  J.  C.  P.  24.)  He  is  not  liable 
to  an  adjoining  occupier  for  their  straying  where  such  straying  was  due 
to  the  defect  of  fences,  which  it  was  the  duty  of  such  adjoining  occupier 
to  maintain  (2  Boll.  Abr.  Trespass,  565,  nl.  3;  Child  y.  Heam,  L.  B. 

9  Ex.  176;  43  L.  J.  Ex.  100);  neither  is  he  liable  for  an  entry  by  his 
cattle  on  land  adjoining  the  highway  when  being  driyen  along  the  high- 
way without  any  negligence  on  his  part  {Goodvjyn  y.  Cheveley,  4  11.  &  N. 
631 ;  28  L.  J.  Ex.  298 ;  TilUit  y.  Ward,  10  Q.  B.  D.  17 ;  52  L.  J.  Q.  B. 
61).  For  injuries  to  cattle  or  sheep  by  dogs  the  owners  of  the  dogs  are, 
by  28  &  29  Vict.  c.  60,  responsible,  {^q*^  Mischievous  Animals,  antt, 
p.  472 ;  and  as  to  trespasses  by  dogs,  see  Bead  v.  Edwards,  17  C.  B.  N.  S. 
245 ;  34  L.  J.  0.  P.  31 ;  Sanders  y.  Teape,  51  L.  T.  463.) 

So  if  the  owner  of  land  collects  and  keeps  upon  his  land  water  or  filth, 
or  anything  which  escapes  into  or  upon  land  of  another,  he  is  liable  witii- 
out  proof  of  negligence.  {By lands  y.  Fletcher,  L.  B.  3  H.  L.  330 ;  and  see 
"  Nuisance,"  ante,  p.  483.) 

An  omission  or  nonfeasance  by  the  defendant  does  not  constitute  a 
trespass,  as  an  omission  to  take  away  his  tithes  from  the  plaintiff's  land. 
{Shapcott  V.  Mugford,  1  L.  Baym.  187 ;  and  see  Laturence  v.  Ohee,  1  Stark. 
22.)  The  continuance  of  a  trespass  is  a  fresh  trespass,  and  is  actionable 
in  the  same  manner  as  the  original  conmiission  of  it  {Holmes  y.  JVilson, 

10  A.  &  E.  503) ;  and  notwithstanding  a  recoyery  for  the  original  act 
(Batvyer  y.  Cook,  4  C.  B.  236 ;  and  see  BaUishill  y.  Beed,  18  C.  B.  696 ; 
25  L.  J.  C.  P.  290). 

A  trespass  is  actionable  though  committed  unintentionally  or  by  mis- 
take, as  where  the  defendant  mowed  the  plaintiff's  grass  by  mistake  for 
his  own.    {Barely  y.  Clarkson,  3  Ley.  37.) 
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The  subject  of  the  trespass  must  be  real  and  corporeal  property,  as  land 
or  houses,  or  the  vesture  of  land  or  herbage  or  pasture,  to  the  exclusiYe 
possession  of  which  the  plaintiff  is  entitled,  although  he  may  haye  no 
other  interest  in  the  land  (Go.  Lit.  4  h ;  Crosby  y.  WoS^aworth^  6  East,  602 ; 
Burt  V.  Moore,  5  T.  B.  329  ;  and  see  Cox  v.  Glue,  5  C.  B.  533) ;  an  exclu- 
sive right  of  cutting  turf  ( Wilson  v.  Mackreth,  3  Bxar,  1824) ;  or  a  several 
right  of  fishing  or  of  free  warren  {Smith  v.  Kemp,  Salk.  637 ;  Lord  Dacre 
V.  Tehh,  2  W.  Bl.  1161 ;  Holf(yrd  v.  BaUey,  8  Q,  B.  1000 ;  13  a  B.  426; 
see  **  Fishery,^*  ante,  p.  432).  An  incorporeal  right  is  not  the  subject  of 
a  trespass ;  as  a  right  of  common  of  pasture,  or  of  fishing,  or  of  digging 
turf,  or  of  a  right  of  way,  or  a  right  to  a  pew  or  any  easement  annexed  to 
land.  {Wilson  v.  Mackreth,  3' Burr.  1824  ;  Mainwaring  v.  Giles,  5  B.  & 
Aid.  356,  361 ;  Bryan  v.  WhisOer,  8  B.  &  0.  288,  292.)  The  owner  of  the 
soil  may  maintain  an  action  of  trespass  against  a  person  entitled  to 
rights  over  the  surface  for  acts  of  trespass  not  justified  by  the  exercise  of 
such  rights.  {Stammers  v.  Dixon,  7  East,  200 ;  Earl  Lonsdale  v.  Bigg,  1 
H.  &  N.  924;  26  L.  J.  Ex.  196.)  Thus  the  owner  of  land  subject  to  a 
highway  over  it  may  maintain  an  action  of  trespass  for  any  act  amounting 
to  a  trespass  upon  it  other  than  a  user  of  it  as  a  highway.  {Lade  v.  Shep^ 
herd,  2  Str.  1004 ;  Harrison  v.  Duke  of  Butland,  (1893)  1  Q.  B.  142,  147, 
151,  156;  62  L.  J.  Q.  B.  117;  and  see  Goodtitle  v,  Alker,  1  Burr.  133.) 
So  the  owner  of  land  subject  to  a  public  market  held  thereon.  {Mayor  of 
Northampton  v.  Ward,  1  wils.  107.)  The  owner  of  the  subsoil  of  land,  of 
which  the  surface  belongs  to  another,  may  maintain  an  action  for  a  trespass 
to  the  subsoil.  {Stammers  v.  Dixon,  7  East,  203;  Cox  v.  Olue,  5  C.  B.  533. J 
The  term  *'  close  "  is  often  used  to  describe  the  place  trespassed  upon,  ana 
is  applicable  equally  either  to  surface  or  subsoil,  or  to  an  open  or  an 
enclosed  parcel  of  land ;  if  the  plaintiff  charging  a  trespass  to  his  dose 
proves  a  sufficient  interest  in  the  locus  in  quo  to  maintain  an  action  of 
trespass,  though  he  fails  to  prove  exclusive  possession  of  the  soil  for  all 
purposes,  he  is  entitled  to  recover.  {Cox  v.  Qlue,  6  0.  B.  533,  551 ;  and 
see  Smithy,  Boyston,  8  M.  &  W.  381.) 

In  order  to  maintEiin  an  action  for  this  wrong  the  plaintiff  must  have  a 
present  possessory  title.  The  owner  legally  entitled  cannot  maintain  an 
action  of  trespass  before  entry  {Litchfield  v.  Beady,  5  Ex.  939 ;  Turner  v. 
Cameron  Coal  Co,,  5  Ex.  932 ;  Wallis  v.  Hands,  (1893)  2  Ch.  75 ;  62  L.  J. 
Oh.  586) ;  thus,  the  assignee  of  a  term  cannot  maintain  trespass  before 
entry  {Byan  v.  Clark,  14  Q.  B.  65 ;  Harrison  v.  Blackburn,  17  C.  B.  N.  S. 
678  ;  34  L.  J.  C.  P.  109) ;  but  an  actual  entry  will  relate  back  to  the  time 
of  the  legal  right  to  enter,  so  as  to  support  an  action  for  a  preceding 
trespass  {Barnett  v.  Guildford,  11  Ex.  19 ;  Anderson  v.  Badcliffe,  E.  B.  &  £. 
806 ;  29  L.  J.  Q.  B.  128) ;  and  upon  entry  the  rightful  owner  may 
maintain  an  action  against  a  party  previously  in  possession  {Butcher  v. 
Butcher,  7  B.  &  G.  399).  Actual  possession  as  owner  is  presumptive  proof 
of  property,  and  is  sufficient  agamst  a  mere  wrongdoer  who  cannot  show 
any  better  title  or  authority.  {Graham  v.  Peat,  1  East,  244 ;  PumeU  v. 
Young,  3  M.  &  W.  288 ;  Pugh  v.  BoherU,  3  M.  &  W.  458 ;  Matson  v.  Codb, 
4  Bing.  N.  G.  392  ;  Browne  v.  Dawson,  12  A.  &  E.  624 ;  and  see  Asher  v. 
Whitlock,  L.  E.  1  Q.  B.  1.)  And  it  is  not  open  to  the  defendant  to  set 
up  2i>jvs  tertii  to  rebut  the  mere  possessory  title  of  the  plaintiff,  unless  he 
acted  under  the  authority  of  such  right.  (See  **  Trespass  to  Landy* 
postf  p.  982,  and  **  Trespass  to  Goods,**  ante,  p.  524.)  The  possession  of  a 
servant  or  agent  is  the  possession  of  the  owner  {Bertie  y.  Beaumont^  1 6 
East,  33),  and  seems  not  to  be  sufficient  to  entitle  theaeryant  to  maintain 
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ITie  Uke^  claiming  an  Injunction. 

1.  The  plaintiff  was  and  is  the  owner  and  occupier  of  a  farm 

called  Hi^ifield  Farm,  in  the  parish  of ,  and  county  of , 

through  which  said  farm  a  private  road  of  the  plaintiff,  known 
as  Highfield  Lane,  runs. 

2.  On  the of ,  18 — ,  the  defendant,  who  wrongfully 

claimed  to  use  the  said  road  for  his  horses  and  carriages  as  a 
public  highway,  wrongfully  entered  the  said  private  road  with 

trespass  {White  v.  Bailey,  10  0.  B.  N.  S.  227j  235 ;  30  L.  J.  C.  P.  253,  256). 
A  pearson  who  has  contracted  merely  for  board  and  lodging,  and  not  for 
any  interest  in  the  premises,  cannot  maintain  trespass.  (See  Wright  v. 
Stavert,2  E.  &  E.  721 ;  29  L.  J.  a  B.  161.) 

One  joint  tenant  or  tenant  in  common  of  land  cannot  maintain  an 
action  of  trespass  against  another  in  respect  of  the  exercise  of  any  acts 
of  ownership  on  the  land  by  the  latter,  consistent  with  the  right  of  the 
former  {Martyn  v.  Kjiowlys,  8  T.  R.  145 ;  Cuhitt  v.  Porter,  8  B.  &  C.  267 ; 
Jacoha  v.  Seward,  L.  E.  5  H.  L.  464 ;  41  L.  J.  H.  L.  221 ;  and  see  Go.  Litt. 
200) ;  but  trespass  lies  by  one  tenant  in  common  against  another  for  an 
actual  expulsion  of  the  plaintiff  from  the  land  by  the  defendant  {Murray 
V.  Ball,  7  G.  B.  441) ;  or  for  digging  up  and  carrying  away  the  soil 

iWilkinso.i  v.  Haygarth,  VI  Q.  B.  837);  or  for  destroying  buildicgs 
Cre$$well  v.  Hedges,  1  H.  &  C.  421 ;  31  L.  J.  Ex.  497^ ;  or  lor  the  occupa- 
tion of  a  party > wall  to  the  exclusion  of  the  plaintiff  (Sttdman  y.  Smith,  8 
E.  &  B.  1 ;  26  L.  J.  Q.  B.  314  ;  Watson  v.  Uray,  14  Gh.  D.  192  ;  49  L.  J. 
Ch.  243) ;  but  not  for  pulling  down  a  party- wall  for  the  purpose  of 
rebuilding  it  {CuhiU  y,  Porter,  8  B.  &  C.  257). 

As  soon  as  a  person  is  entitled  to  possession,  and  enters  in  the  assertion 
of  that  possession,  the  law  vests  in  him  the  actual  possession  to  the 
exclusion  of  a  wrongdoer  who,  but  for  such  entry,  would  be  deemed  in 
possession.  {Jones  v.  Chapman,  2  Ex.  803,  821 ;  Lows  v.  Telford,  1  App. 
Gas.  414,  426;  Ramsay  v.  Magrett,  cited  ante,  p.  624.) 

An  owner  of  land,  having  a  right  of  entry  thereon,  who  by  force  enters 
upon  his  land  and  evicts  an  occupier  wrongfully  in  possession  thereof  is 
not  liable  in  damages  to  such  occupier  for  the  eviction  and  forcible  entry, 
even  though  he  may  have  rendered  himself  liable  to  be  indicted  for  a 
forcible  entry  under  5  Eic.  II.,  Stat.  1,  c.  8  {Ntwton  v.  Harland,  1  M.  & 
G.  644;  1  Sc.  N.  E.  474;  Burling  v.  Read,  11  Q.  B.  904;  Davison  v. 
WiUon,  11  Q.  B.  890 ;  17  L,  J.  Q.  B.  196;  Pollen  v.  Brew^,  7  0.  B.  N.  S. 
373 ;  Beddall  v.  Maitland,  17  Gh.  D,  174  ;  44  L.  T.  248) ;  though  if  in  the 
course  of  such  entry  the  owner  of  the  land  commits  an  mdependent  wrong 
lie  would  seem  to  oe  answerable  for  it  in  damages  (see  cases  supra,  and 
JEdwick  V.  Hawkes,  18  Gh.  D.  199 ;  50  L.  J.  Gh.  577 ;  though  see  Jones  v. 
Foley,  (1891)  1  Q.  B.  730 ;  60  L.  J.  Q.  B.  464). 

An  action  for  trespass  to  land  situate  in  a  foreign  country  cannot  be 
maintained  in  the  Gourts  of  this  country.  {Companhia  de  Mogamhique 
▼.  British  South  Africa  Co,,  (1893)  A.  G.  602;  63  L.  J.  Q.  B.  70;  see 
**  Jurisdiction,*' post,  p.  906.) 

As  to  actions  for  injuries  to  the  reversion,  see  '*  Reversion,**  ante,  p.  502. 

See  further  **  Injunction,**  ante,  p.  446.  As  to  the  action  of  trespass 
for  mesne  profits,  see  *^ Landlord  and  Tenant,"  ante,  p.  274,  and  ** Recovery 
of  Land"  ante,  p.  495. 
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a  cart  and  horse,  and  a  large  number  of  servants  and  workmen, 
and  broke  down  and  removed  a  gate  which  the  plaintifp  had 
caused  to  be  placed  across  the  said  road,  and  wrongfully  used 
the  said  road. 

3.  The  defendant  still  persists  in  the  said  claim,  and  threatens 
and  intends  to  repeat  the  acts  hereinbefore  complained  of. 
The  plaintiff  claims  : — 

(1.)  Damages  for  the  wrongs  complained  of. 
(2.)  An  injunction  restraining  me  defendant  from   any 
repetition  of  any  of  the  acts  complained  of. 


For  Trespass  to  a  House  and  Seizure  of  Furniture  therein. 

1.  The  plaintifiE  is,  and  was  on  the  of  ,  18 — ^ 

the  occupier  of  a  house  No.  — , Street, . 

2.  On  the  said of ,  the  defendants,  by  their  servants 

and  ageuts,  broke  and  entered  the  plaintiff's  said  house,  and 
seized  and  carried  away  therefrom  the  household  furniture, 
stock-in-trade,  goods,  and  effects  of  the  plaintiff,  which  were 
therein. 

3.  By  reason  of  the  premises  the  plaintiff  has  been,  and  is 
wrongfully  deprived  of  his  said  household  furniture,  stock-in* 
trade,  goods,  and  effects  [and  prevented  from  carrying  on  his 
business  as  a ,  and  deprived  of  the  profits  thereof]. 

Particulars : — 


For  Trespass  to  Coal  {e), 

1.  The  plaintiff  is  the  owner  and  occupier  of  oeitain  land 
situate  at ,  and  of  the  mines  and  minerals  thereunder. 


(e)  In  tHe  abeence  of  fraud,  negligence,  or  wilful  ti'espaBS,  the  measure 
of  damages  for  the  wrongful  working  and  abstracting  of  another's  coal  is, 
in  general,  the  price  at  the  pit's  mouth,  less  the  cost  of  severance  or 
getting  the  coal  and  of  bringing  it  te  the  surface ;  but  where  the  trespass 
is  wilful,  the  cost  of  severance  or  getting  is  not,  in  general,  allowed  as  a 
deduction.  {Martin  v.  Porter,  5  M.  &  W.  351 ;  Jegon  v.  Fivuiw,  L.  B.  6 
Ch.  742 ;  40  L.  J.  Ch.  389 ;  Trotter  v.  Maclean,  13  Ch.  D.  574,  586 ;  40 
L.  J.  Ch.  389  ;  Taylor  v.  Mostyn,  33  Ch.  D.  226,  233 ;  55  L.  J.  Gh.  893  ; 
Phillips  V.  Horn/ray,  44  Ch.  D.  694,  702 ;  59  L.  J.  Ch.  547.)  Where, 
however,  the  plaintiff  owned  a  small  patch  of  coal,  which  would  never 
have  been  got  but  for  the  adjacent  workings  of  the  defendants,  and 
damages  for  the  innocent  abstraction  of  this  coal  by  the  defendants  were 
assessed  at  the  value  of  the  coal  to  the  plaintiff,  such  assessment  was 
sustained  on  appeal.     {Livingstone  v.  Jiatvyard'a  Coal  Co,,  5  App.  Cas.  25, 


Waste.  529 


2.  The  defendant,  who  is  the  occupier  of  a  coal  mine  adjacent 
to  the  said  land  of  the  plaintiff,  hroke  and  entered  the  said  land 
of  the  plaintiff,  and  took  and  carried  away  large  quantities  of 
coal  of  the  plaintiff  from  imder  the  said  land. 

Particulars: — 


For  other  Forms  of  Statements  of  Claim  for  Trespass  to  Landy  see 
Duke  of  Norfolk  v.  Arhuthriot,  4  0.  P.  D.  290 ;  41  L.  T. 
317 ;  48  L.  J.  C.  P.  737 ;  Hurdman  v.  N.  E.  Ey.  Co,,  3 
C.  P.  D.  168 ;  47  L.  J.  0.  P.  368 ;  38  L.  T.  339 ;  Cook  v. 
Ward,  2  C.  P.  D.  255 ;  46  L.  J.  C.  P.  654 ;  36  L.  T.  893 ; 
Parrott  v.  Watts,  37  L.  T.  755 ;  Chapman  v.  Mid.  Ry.  Co., 
5  a  B.  D.  167,  431. 
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33,  42 ;  see  also  Taylor  y.  Modyn,  supra. "^  Where  the  defendants  tres** 
passed  by  depositing  Gpoil  from  their  colliery  upon  the  land  of  another, 
the  reasonable  value  of  the  land  for  tipping  purposes,  and  not  merely  its 
diminished  value  to  the  plaintiff,  was  taken  as  the  measure  of  damages. 
(Whitwham  v.  Westmingter  Coal  Co.,  (1896)  1  Ch.  894 ;  lb.  2  Ch.  538 ;  66 
ii.  J.  Ch.  508 ;  lb.  601.) 

(a)  There  are  two  kinds  of  waste,  viz.,  voluntary  or  commissive  waste, 
and  permissive  waste ;  the  former  consisting  in  acts,  as  pulling  down  a 
house ;  the  latter  in  omissions,  as  suffering  a  house  to  fall  into  decay. 

As  to  what  acts  and  omissions  constitute  waste,  see  Co.  Lit.  53  a,  b; 
Cruise's  Digest,  tit.  Waste ;  Bewes  on  Waste,  pp.  9  et  aeq. 

It  has  been  said  that  no  act  amounts  to  waste  which  is  not  injurious  to 
the  inheritance  or  reversion,  either  by  diminishing  the  value  of  tne  estate, 
OT  by  increasing  the  burden  upon  it,  or  by  impainng  the  evidence  of  title. 
(Doe  V.  Earl  of  Burlington,  5  B.  &  Ad.  607,  517 ;  Jonea  v.  Chappell,  L.  R. 
20  Eq.  539,  540 ;  44  L.  J.  Ch.  658 ;  Tucker  v.  Linger,  21  Ch.  I).  18,  28 ; 
dl  L.  J.  Ch.  713.) 

Where  trees  are  excepted  out  of  a  lease  and  the  tenant  cuts  them  down, 
it  is  not  waste,  but  a  trespass.  {Ooodright  v.  Vivian,  8  East,  190.)  As 
to  the  distinction  between  waste  and  trespass,  see  Lowndes  v.  Bettle,  33 
Ii.  J.  Ch.  451. 

At  common  law  the  action  for  waste  laj  only  against  tenant  by  courtesy, 
tenant  in  dower,  or  s^uardian,  but  the  liability  to  an  action  for  dam^ros 
for  waste  was  extended  to  lessees  for  life  or  for  years  by  the  52  Hen.  Hi. 
c.  23.  (2  Inst.  145;  Oreene  v.  Cole,  2  Wms.  Saund.  1871  ed.,  p.  644; 
Woodhouse  v.  Walker,  5  Q.  B.  D.  404 ;  49  L.  J.  Q.  B.  611.)  The  6  Ed.  I. 
c.  5,  gave  special  remedies  for  waste  against  tenants  for  life  generally 
and  against  tenants  for  years,  but  the  wnt  of  waste  given  by  that  statute 
was  abolished  by  the  3  &  4  Will.  IV.  c.  27,  s.  36,  and  the  statute  itself 
has  been  repealed  Inr  the  42  &  43  Yict.  c.  59. 

It  was  formerly  hiid  down  that  the  52  Hen.  m.  applied  to  permissive 
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as  well  as  to  commissive  waste,  and  that,  therefore,  tenants  for  life  nnder 
leases  for  life  or  lives,  and  tenants  for  years,  wore  liable  as  such,  and 
without  any  express  obligation  or  contract  to  repair,  &c.,  for  permissive 
waste  (see  YellowJy  v.  Gower,  11  Ex.  274;  1  Wms.  Saund.  1871  ed., 
p.  574 ;  2  Tb,  p.  646),  but  this  doctrine  has  been  much  questioned  (see  /6., 
and  Woodhouse  v.  Walker,  5  Q.  B.  D.  404 ;  49  L.  J.  Q.  B.  609),  though  it 
was  adopted  in  a  recent  case  as  to  the  validity  of  a  lease  for  years  (see 
Bavies  V.  Davies,  38  Ch.  D.  499).  The  statute, "however,  does  not  apnear 
to  apply  to  a  tenant  for  life  whose  tenancy  is  created  otherwise  than  by  a 
lease  (see  2  Inst.  145 ;  Bewes  on  Waste,  p.  220),  and  an  action  for  mere 
permissive  waste  will  not  lie  at  the  suit  of  a  remainderman  against  a 
tenant  for  life  whose  tenancy  was  created  by  a  will  or  settlement  not 
imposing  on  him  any  duty  to  repair,  &c.  {Powys  v.  Blagrave,  4  D.  M.  & 
0-.  448;  Bumes  v.  Bowling,  44  L.  T.  809;  In  re  Cartwright,  41  Ch.  D. 
532 ;  58  L.  J.  Ch.  590). 

Where  an  express  duty  to  repair,  &c.,  is  imposed  on  a  tenant  for  life  or 
years  by  the  instrument  creating  his  tenancy,  he  will,  of  course,  be 
responsible  for  permissive  waste  arising  from  his  neglect  of  such  duty. 
(  Woodhouse  V.  Walker,  supra  ;  In  re  Cartwright,  supra,) 

A  tenant  at  will  is  not  liable  for  permissive  waste.  {Harnett  v. 
MaUlafid,  16  M.  &  W.  257.)  It  is  an  implied  term  of  a  tenancy, 
in  the  absence  of  express  agreement,  that  the  tenant  shall  use  the 
premises  in  a  tenant-like  manner  {Stand^n  v.  Chrismas,  10  Q.  B.  135; 
and  see  ^^  Landlord  and  Tenant,^'  ante,  p.  258),  and  that  a  teaiant  of  a 
farm  shall  use  it  in  a  husbandHke  manner  {Powley  v.  Walker,  5  T.  B. 
873);  but  the  tenant  is  not  impliedly  liable  for  reasonable  wear  and 
tear  {Torriano  v.  Young,  6  C.  &  P.  8;  and  see  Martin  v.  Qilham,  7  A. 
&  E.  540).  A  tenant  may  be  sued  in  an  action  for  waste  for  which 
he  is  liable,  notwithstanding  he  has  covenanted  with  the  plaintifE  not 
to  commit  the  waste  complained  of,  and  the  plaintiff  has  also  a  remedy 
upon  the  covenant  [Khilysidey.  Thornton,  2  Wm.  Bl.  1111;  Torriano 
V.  Young,  6  C.  &  P.  8,  11);  but  an  action  for  waste  can  lie  only  for 
that  which  would  be  waste  if  there  were  no  covenant,  and  therefore 
proof  of  a  mere  breach  of  covenant  not  amounting  to  waste  will  not 
support  the  action  [Jones  v.  Hill,  7  Taunt.  392) ;  and  the  terms  of  tiie 
lease  or  covenant  may  restrict  the  liability  for  acts  which  woidd  otherwise 
be  waste  (jDoc  v.  Jones,  4  B.  &  Ad.  126;  Ydlowly  v.  Gower,  11  Ex.  274). 
The  liability  for  waste  may  also  be  restricted  by  local  usage  or  custom 
not  excluded  by  the  terms  of  the  tenancy.  (Honywood  v.  Honywood, 
L.  R.  18  Eq.  306;  43  L.  J.  Ch.  652;  Tucker  v.  Linger,  21  Ch.  D.  18; 
8  App.  Cas.  508  ;  51  L.  J.  Ch.  713;  lb,  941 ;  Bashwoody.  Magniac,  (1891) 
3  Ch.  306.)  The  liability  for  waste  is  also  in  some  cases  restricted  by  the 
Settled  Land  Act,  1882.    (See  ss.  29,  35.) 

In  order  to  maintain  this  action,  the  plaintiff  must  have  a  vested 
interest  in  the  reversion  at  the  time  when  the  waste  was  committed; 
thus,  an  heir  cannot  sue  for  waste  done  in  the  life  of  his  ancestor. 
(2  Inst.  305 ;  2  Wms.  Saund.  252  ;  and  see  Bacon  v.  Smith,  1  Q.  B.  845.) 
It  may  be  brought  by  him  in  the  reversion  or  remainder  for  life  or  years, 
as  well  as  in  fee  or  in  tail.  (2  Wms.  Saund.  252  (a) ;  Woodh(mss  v. 
Walker,  supra,) 

The  action  may  lie  at  the  suit  of  one  tenant  in  common  against  another, 
where  one  does  waste  against  the  will  of  the  other  (see  per  littledale,  J., 
in  Cuhitt  v.  Porter,  8  B.  &  C.  257,  268) ;  but  it  dooB  not  He  where  one  outs 
down  trees  fit  to  cut,  reaps  crops,  or  cuts  grass  for  hay  {Martyn  v. 
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Knowlysy  8  T.  R.  145 ;  Jacobs  v.  Seward,  L.  B.  5  H.  L.  464 ;  41  L.  J. 
0.  P.  221).  So,  where  there  are  tenants  in  common  of  a  coal  mine,  one 
cannot  sue  the  other  for  working  the  coal  as  for  waste.  {Job  v.  Potion, 
L.  E.  20  Eq.  84;  44  L.  J.  Ch.  262.)  By  4  &  5  Anne,  c.  3  (c.  16,  BufF.), 
s.  27,  joint  tenants  and  tenants  in  common,  and  their  executors  and 
administrators,  had  a  remedy  given  to  them  in  the  form  of  an  action  for 
an  account.    (See  **  AccowiJt,    ante,  p.  84.) 

By  0.  XVI.  r.  37,  **  In  all  cases  of  actions  for  the  prevention  of  waste, 
or  otherwise  for  the  protection  of  property,  one  person  may  sue  on  behalf 
of  himself  and  all  persons  having  the  same  interest." 

An  action  will  be  at  the  suit  of  the  reversioner  for  any  act  of  commis- 
sive waste  which  is  injurious  to  his  reversion,  whether  committed  by  a 
stranger  or  by  the  tenant.  (See  AUersoU  v.  Stephens,  I  Taunt.  183.) 
As  to  such  actions,  see  *'  Beversian,"  ante,  p.  502. 

There  is  a  further  branch  of  commissive  waste  termed  equitable  waste, 
formerl]f  cognisable  only  in  Courts  of  Equity,  but  which  is  now  recognized 
in  all  Divisions  of  the  High  Court  of  Justice. 

By  B.  25  (3)  of  the  Judicature  Act,  1873,  **  An  estate  for  life  without 
impeachment  of  waste  shall  not  confer,  or  be  deemed  to  have  conferred, 
upon  the  tenant  for  life  any  legal  right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating  such  estate." 

Equitable  waste  consists  in  the  doing,  by  a  tenant  for  life  whose 
tenancy  is  **  without  impeachment  for  waste,**  acts  of  destructive  injury 
to  the  property  to  the  detriment  of  the  persons  entitled  in  remainder. 
(Addison  on  Torts,  7th  ed.,  p.  416 ;  Baker  v.  Sebright,  13  Ch.  D.  179  ;  49 
L.  J.  Ch.  65.)  It  is  ec^uitable  waste  on  the  part  of  such  tenant  to  cut 
down  trees  unfit  for  cuttmg,  to  the  detriment  of  the  property  {Chamber- 
layne  v.  Dummer,  1  Bro.  On.  C.  160 ;  3  lb.  548),  or  trees  required  for  the 
shelter  or  ornament  of  a  mansion-house  {Micklethwaite  v.  Micklethwaite, 
26  L.  J.  Ch.  721 ;  Welhsley  v.  Wellesley,  6  Sim.  497 ;  and  see  Baker  v. 
Sebright,  supra),  or  to  commit  any  wanton  or  malicious  act  destructive  of 
the  projwr^  {Aston  v.  Aston,  1  Ves.  sen.  265 ;  Duke  of  Leeds  v.  Lord 
Amherst,  14  Sun.  357 ;  Bishop  of  London  v.  Web,  1  P.  Wms.  528). 

A  tenant  in  fee  simple  subject  to  an  executory  devise  over  may  not 
oommit  equitable  waste  {Blake  v.  Peters,  31  L.  J.  Ch.  889;  Turner  v. 
Wright,  Johns.  740 ;  2  J)e  G.  F.  &  J.  234 ;  29  L.  J.  Ch.  470) ;  nor  may  a 
lessee  for  years  without  impeachment  of  waste  commit  acts  destroymg 
and  causing  lasting  injury  to  the  inheritance  {Bishop  of  Londoji  v.  Web, 
supra). 

When  an  action  for  waste  is  brought  during  the  term  of  the  tenancy,  the 
ordinary  measure  of  damage  is  the  diminution  in  value  of  the  reversion 
by  reason  of  the  matters  complained  of  ( Whitham  v.  Kershaw,  16  Q.  B.  D. 
613);  but  where  an  action  is  Drought  for  waste  to  buildings,  &c.,  and  is 
commenced  after  the  expiration  of  the  term,  the  ordinary  measure  of 
damages  is  the  amount  required  to  put  the  premises  into  repair  {Wood- 
house  V.  Walker,  5  Q.  B.  D.  404  ;  49  L.  J.  Q.  B.  609). 

An  injunction  may  in  a  proper  case  be  claimed  to  prevent  further  or 
apprehended  acts  of  oommissive  waste,  but  it  is  not  the  practice  to  grant 
an  injunction  against  unimportant  and  trivial  acts  not  affecting  title,  nor, 
in  general,  a^inst  permissive  or  ameliorating  waste.  {Castlemain  v. 
Craven,  22  Vm.  233;  Dohertif  v.  Allman,  3  App.  Cas.  709;  Powifs  v. 
Blagrave,  4  D.  M.  &  G.  458;  7»  re  Cartwright,  41  Ch.  D.  532;  58  L.  J. 
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Statement  of  Claim  for  Voluntary  or  Commissive  Waste  in  a 

Dwelling-house. 

The  plaintifE  has  suffered  damage  hy  the  defendant  wrongfully 

oommitting  waste  in  a  dwelling-house  known  as ,  at , 

whereof  he  was  tenant  to  the  plaintifi  under  a  tenancy  from 

year  to  year  [or,  for  a  term  of years  from  the of , 

18 — ,  or,  as  the  case  may  Je],  by  pulling  down  and  removing  the 
doors,  windows,  and  fixtures  belonging  to  the  same  and  affixed 
thereto,  and  carrying  away  the  said  doors,  windows,  and  fixtures 
and  disposing  of  the  same  to  his  own  use. 

Particulars : — 


For  Permissive  Waste  in  a  Dwelling-house  against  a  Tenant  for 
Tears^  bound  by  the  Terms  of  his  Tenancy  to  Repair. 

The  plaintiff  has  suffered  damage  from  the  defendant  wrong- 
fully permitting  waste  to  a  dwelling-house,  known  as , 

whereof  he  was  tenant  to  the  plaintiff,  by  suffering  the  same  to 
become  ruinous  and  in  decay  in  the  roof,  walls,  and  timbers 
thereof  for  want  of  such  needful  and  necessary  repairing  thereof 
as  the  defendant  by  the  teims  of  his  said  tenancy  was  bound  to 
do  and  effect. 

Particulars : — 

[The  tenancy  was  under  a  lease  dated ,  for years 

from  the day  of ,  18 — ,  or,  as  t/ie  case  may  be.    The 

defects  are  as  follows:  stating  the  same^  and  giving  such  other 
particulars  as  the  nature  of  the  case  may  require.'] 


For  Voluntary  Waste  in  Woods,  Hedges,  8fc. 

The  plaintiff  has  suffered  damage  from  the  defendant  wrong- 
fully committing  waste  to  a  farm,  lands,  and  woods,  at , 

whereof  the  plaintiff  was  tenant  to  the  defendant  from  year  to 
year  [or,  as  the  case  may  be],  by  felling,  lopping,  topping,  and 
shrouding  the  trees  of  tiie  plaintiff  there  growing  and  being, 


Ch.  590;  Meux  v.  CoWcy,  (1892)  2  Ch.  253;  see  further,  "Injunction,'* 
ante^  p.  446.) 

Amolioratm^  waste  is  an  expressioii  used  to  denote  acts  which  would 
formerly  have  oeen  technically  regarded  as  toaste,  but  which  in  fact  im- 
proved instead  of  injuring  the  property.  (See  Doherty  v.  AUman,  supra  ; 
Meux  V.  CobUify  supra.) 
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and  by  rooting  up  and  deBfrojing  the  hedges  and  fences  of  the 
plainoff  there  also  growing  and  being. 

Fartioulars : — 

[_Oive  such  details  as  to  the  acts  and  time  as  may  be  necessary J\ 


For  other  Forms  of  Pleadings  in  Actions  for  Waste,  see  Barnes  v. 
Bowling,  44  L.  T.  N.  S.  809 ;  Bashwood  v.  Magniac,  (1891) 
3  Ch.  306,  309 ;  Meux  v.  Cobley,  (1892)  2  Oh.  255. 
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(a)  The  proprietor  of  land  has  a  right  to  have  the  natural  streams  of 
irater  which  run  through  or  by  his  hmd  run  in  their  natural  course  and 
in  their  natural  state.  {Wood  v.  Waud,  3  Ex.  748,  775;  Orr-Ewing  v. 
Cclquhoun,  2  App.  Gas.  839,  854;  Young  v.  Bankier  Distillery  Co,,  (1893) 
A.  C.  691,  698.)  He  has  iJso  a  right  to  use  the  water  as  it  passes,  (/ft. ; 
Meuan  v.  Hill,  5  B.  &  Ad.  1,  17;  Embreyy.  Owen,  6  Ex.  369;  Earl  of 
Sandwich  v.  O.  K  Ry.  Co,,  10  Ch.  D.  707 ;  49  L.  J.  Ch.  225.)  These 
rights  are  not  founded  on  a  right  of  property  in  the  water,  nor  on  pre- 
scription, but  they  exist  ex  jure  natures  as  incident  to  the  property  in  the 
land.  {Ih.;  Chasenwre  v.  Richards,  7  H.  L.  C.  349;  29  L.  J.  Ex.  81; 
Swindon  Waterworks  Co.  v.  Wilts  Canal  Co.,  L.  E.  9  Ch.  451 ;  L.  B.  7  H.  L. 
696;  43  L.  J.  Ch.  393;  45  L.  J.  Ch.  638.)  All  riparian  proprietors  have 
these  rights,  and  the  right  of  each  is  subject  to  the  same  rights  in  the 
others.    {Embrey  v.  Owen,  6  Ex.  369.  J 

Each  nparian  proprietor  has  a  rignt  to  take  the  water  from  a  natural 
stream  as  it  flows  past  his  land,  for  his  ordinary  purposes,  such  as  the 
watering  of  his  cattle,  the  use  of  his  household,  the  watering  of  his 
garden,  and  the  like,  to  a  reasonable  extent,  and  such  use  does  not  render 
him  liable  to  any  other  proprietor  who  may,  by  reason  of  the  diminution 
of  the  flow  thereby  caused,  oe  injured.  {Miner  y.  OUmour,  12  Moore,  P.  C. 
156;  NuUall  y.  Bracewell,  L.  B.  2  Ex.  1 ;  36  L.  J.  Ex.  1 ;  Swindon  Water- 
works Co.  y.  Wilts  Canal  Co.,  supra.)  He  is  further  entitled  to  use  it  for 
manufacturing,  or  secondary,  or  extraordinary  purposes,  and  to  dam  up 
or  diyert  the  watior,  subject  to  the  condition  tnat  he  does  not  thereby 
sensibly  diminish  or  alter  the  flow  of  the  stream,  or  the  quality  or  state 
of  the  water,  so  as  to  prejudice  or  injure  any  other  riparian  owner.  {lb. ; 
Ormerod  y.  Todmorden  Mill  Co.,  11  Q.  B.  D.  155;  52  L.  J,  a  B.  445; 
Kensit  y.  G.  E.  Ry.  Co.,  27  Ch.  D.  122 ;  54  L.  J.  Ch.  19;  Young  y.  Bankier 
Distillery  Co.,  supra.) 

The  lied  of  a  natural  stream  prima  facie  belongs  in  seyeralty  to  the 
respectiye  riparian  proprietors  usgue  ad  medium  fiLwm  aqucB ;  but  such 
proprietors  hiaye  not  the  right  of  using  it  in  a  manner  to  interfere  with 
the  natural  flow  of  the  stream.  {Bickett  y.  Morris,  L.  B.  1  Sc.  Ap.  47 ; 
and  see  CrossUy  y.  LigUowler,  L.  B.  2  Ch.  478 ;  36  L.  J.  Ch.  584 ;  Orr- 
Ewing  y,  Cohjuhoun,  supra  ;  Tilbury  y.  Silva,  45  Ch.  D.  98.)    The  bed  of 
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a  navigable  tidal  river  belongs  primd  facie  to  the  Crown,  eo  far  at  least  as 
tho  tide  flows  (Williams  v.  Wilcox,  8  A.  &  E.  314 ;  Smith  v.  AndretM, 
(1891)  2  Ch.  678) ;  but  the  above-mentioned  rights  of  riparian  proprietors 
exist  also  in  navigable  tidal  rivers,  subject  to  uie  public  rights  of  naviga- 
tion and  to  any  authority  conferred  by  statute  {Lyon  v.  Fishmongers'  uo., 
1  App.  Cas.  662 ;  46  L.  J.  Ch.  68).  As  to  encroachments  on  the  beds  of 
such  rivers,  see  Att.-Qen,  v.  Lonsdale,  L.  E.  7  Eq.  377 ;  38  L.  J.  Ch.  335 ; 
AU,'Oen.  v.  Terry,  L.  R.  9  Ch.  423;  29  L.  T.  716. 

Besides  the  rights  to  flowing  water  arising  ex  jure  natnrce  as  above 
mentioned,  other  rights  in  excess  of  the  natural  rights  of  a  riparian  pro- 
prietor, and  in  derogation  of  the  rights  of  the  other  riparian  proprietors 
situated  above  or  below  the  stream,  may  be  acquired  by  grant  or  by 
prescription.  [Bealeif  v.  Shaw,  6  East,  207,  214 ;  Acton  v.  BlundeU,  12  M. 
&  W.  324,  353 ;  Carlyon  v.  Lovering,  1  H.  &  N.  784 ;  26  L.  J.  Ex.  251 ; 
Sampson  v.  HoddinoU,  1  C.  B.  N.  S.  590 ;  26  L.  J.  C.  P.  148 ;  Mclntyre  v. 
McOavin,  (1893)  A.  C.  268,  273.)  Such  rights  are  within  the  Proscnption 
Act,  1832,  s.  2,  cited  "  Ways*'  post,  p.  993. 

A  riparian  proprietor  is  entitled  to  an  action  for  any  injury  to  the  above- 
mentioned  natural  or  acauired  rights,  as  by  divertmg  the  stream  or  by 
abstracting  the  water,  or  oy  obstructing  or  penning  back  its  flow,  or  by 
fouling,  or  altering  the  quality  of  the  water,  unless  it  can  be  justified  as 
a  legitimate  exercise  hj  another  riparian  proprietor  of  his  rights,  or  as  an 
exorcise  of  powers  obtained  by  grant,  or  by  prescription,  or  m  some  other 
lawful  way.  (See  cases,  supra;  Mclntyre  v.  McOavin,  (1893)  A.  C.  268.) 
That  the  wrongful  acts,  if  continued,  might  ripen  into  a  right  is,  in 
general,  a  sufficient  ground  for  nominal  damages,  or  for  the  intervention 
of  the  Court  by  injimction,  even  though  no  actual  damage  has  been 
sustained.  {Pennington  v.  Brinsop  Hall  Co.,  5  Ch.  D.  769 ;  44  L.  J.  Ch. 
773 ;  Young  v.  Bankier  Distillery  Co.,  (1893J  A.  C.  691,  698.)  Where, 
however,  water  was  abstracted  from  a  natural  stream  by  a  licensee  of  a 
riparian  proprietor  and,  after  being  used  for  a  manufacturing  purpose, 
returned  unaltered  in  quantity  and  quality,  it  was  held  that  a  lower 
riparian  proprietor  had  no  ground  of  action,  as  such  user,  even  assiqning 
it  could  develop  into  a  right,  could  never  injure  the  lower  riparian  pro- 
prietor. {Kensit  v.  G.  E.  By.  Co.,  27  Ch.  D.  122 ;  54  L.  J.  Ch.  19.)  See 
ruT'ther,  ^^ Injunction,**  ante,  p.  446. 

Defined  streams  of  water  flowing  underground  are,  it  is  said,  subject  to 
the  same  rules  as  streams  on  the  surface.  {Chasemore  v.  Richards,  7  H. 
L.  C.  349;  29  L.  J.  Ex.  81,  85;  Grand  Junction  Canal  Co.  v.  Shugar, 
L.  R.  6  Ch.  483.)  With  respect  to  water,  whether  on  the  surface  or 
underground,  not  nmning  in  defined  streams,  no  similar  rights  subsist. 
A  landowner  may  absolutely  appropriate  such  water  as  it  passes  through 
his  land,  and  he  may,  by  pumping,  well-sinking,  and  other  lawful  opera- 
tions on  his  own  land,  abstract  such  waters  from  his  neighbour's  land 
without  thereby  affording  ground  for  action,  {lb.;  Chasemore  y.  BichardM, 
supra  ;  Bradford  {Mayor  of)  v.  PuMes,  (1895)  1  Ch.  145 ;  (1895)  A.  0. 587 ; 
64  L.  J.  Ch.  101 ;  Th.,  759.) 

Water  percolating  below  the  surface  in  no  defined  channel  is  said  not 
to  be  the  subject  of  property ;  it  is  rather  to  be  considered  as  a  common 
source,  which  everybody  has  the  right  to  appropriate  as  far  as  he  is  able. 
{Ballard  y.  Tomlinson,  29  Ch.  D.  121  ;  54  1.  J.  Ch.  456.)  But  an  owner 
of  land  is  liable  to  an  action  for  fouling  such  water  under  his  land  and 
permitting  it  to  escape  in  a  foul  state  on  to  his  neighbour's  land.  {Hodg-^ 
kinson  v.  Ennor,  4  B.  &  C.  229 ;  32  L.  J.  Q.  B.  105 ;  Ballard  y.  Toadinmm^ 
sujpra.) 
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An  ownor  of  land  is  not  as  such  entitled  to  a  right  of  support  for  his 
land  from  subterranean  water.  {Foppfewell  v.  Ilodkinsonyli,  E.  4  Ex. 
248;  38  L.  J.  Ex.  126;  see  Wihon  v.  Waddell,  2  App.  Gas.  95.) 
^  A  riparian  proprietor  cannot,  except  against  himself,  grant  away  his 
light  of  using  the  water  of  a  stream  to  a  person  who  is  not  a  riparian 
proprietor,  and  a  user  by  such  person  is  wronfi;ful  as  against  any  other 
riparian  proprietor  who  is  sensibly  inj ured  thereby.  {Stockport  Waterworks 
Co.  V.  Potter,  3  H.  &  0.  300 ;*  Ormerod  v.  Todinorden  Mill  Co.,  11  Q.  B.  D. 
169 ;  62  L.  J.  Q.  B.  446 ;  and  Kmsit  v.  G.  E,  By.  Co.,  8upra.) 

If  the  owner  of  a  mine  pum^js  up  water  so  that  it  is  tnereoy  caused  to 
flow  into  an  adjacent  mine,  he  is  liable  to  an  action  {Baird  y.  WilliaTMon, 
15  0.  B.  N.  S.  376;  33  L.  J.  0.  P.  101 ;  Young  v.  Bankier  Distillery  Co., 
(1893)  A.  0.  691) ;  but  where  mineral  workings  have  caused  a  subsidence 
of  the  surface,  and  a  consequent  flow  of  rainfall  into  an  adjacent  lower 
coalfield,  the  injuries,  being  entirely  from  gravitation  and  x>ercolation, 
are  not  a  valid  ground  for  any  claim  for  damages  ( Wilson  y.  Waddell, 
2  Ap^.  Cas.  95).  Lower  land  is  subject  to  the  natural  servitude  of 
receiving  the  flow  of  surface  and  percolating  water  from  the  higher  land, 
and  no  action  will  lie  for  damages  caused  thereby,  even  if  by  ordinary 
agricultural  draining  operations  carried  out  upon  the  higher  land  the 
mode  of  diBcharging  sucn  water  is  altered  to  the  detriment  of  the  lower 
land.    (/6.) 

An  owner  of  land  has,  in  general,  a  right  to  do  anything  he  chooses 
on  his  own  land  with  regard  to  the  diversion  or  storage  of  water,  provided 
that  he  does  not  allow  or  cause  that  water  to  eo  upon  his  neighbour's 
land  so  as  to  affect  that  land  in  some  other  way  Sian  the  way  in  which  it 
has  been  affected  before,  and  does  not  interfere  with  any  easement  his 
neighbours  may  have.  {Wesi  Cumberland  Iron  Co.  v.  Kenyon,  11  Oh.  D. 
782 ;  48  L.  J.  Ch.  793.) 

If  a  landowner  by  artificial  means  brings  water  on  to  his  land  for  his 
own  purposes  which  would  not  naturally  come  there,  he  is,  in  general, 
Ixnind  at  his  peril  to  keep  it  on  his  land,  and,  if  it  escapes,  he  is  primd 
facie  liable,  even  without  negligence,  for  any  damage  thereby  occasioned 
to  his  neighbour's  land,  as  by  flooding  his  neighbour's  mine.  (Bylands 
V.  Fletcher,  L.  B.  3  H.  L.  330;  37  L.  J.  Ex.  171;  and  see  Fletcher  r. 
Smith,  2  App.  Cas.  781;  S.  C,  Smith  v.  Musgrave,  47  L.  J.  H.  L.  4; 
West  Cumberland  Iron  Co.  v.  Kenyon,  supra ;  Nield  v.  L.  d;  N.  W.  By, 
Co.,  L.  B.  10  Ex.  4;  44  L.  J.  Ex.  15.)  But  this  liability,  apart  from 
negligence,  does  not  exist  where  the  escape  of  such  water  is  proximately 
caused  by  the  act  of  God  or  vis  major,  as  by  extraordinary  floods  which 
could  not  reasonably  have  been  anticipated.  {Nichols  y.  Marsland,  2  Ex. 
D.  1 ;  46  L.  J.  Ex.  174 ;  Th(mas  v.  Birmingham  Canal  Co.,  43  L.  T.  435 ; 
49  L.  J.  Q.  B.  851,  affirmed  on  appeal.) 

Where  water  is  brought  on  to  land  by  artificial  means  authorized  by 
statute  in  execution  of  powers  given  or  duties  imposed  by  statute,  it 
would  seem  that  the  above  common  law  liability  is  not,  in  most  cases, 
imposed  on  the  persons  or  company  thus  bringing  the  water  on  to  the 
land ;  and  that  they  are  not,  m  general,  liable  for  the  escape  of  such 
water  without  negligence ;  but  in  each  case  the  extent  of  the  liability  is 
to  be  determined  on  a  consideration  of  the  wording  and  purpose  of  the 
enactment.  (See  Geddis  v.  Proprietors  of  Bann  Beservoir,  3  App.  Cas. 
430 ;  IHxon  v.  Met.  Board  of  W(yrks,  7  Q.  B.  D.  418 ;  50  L.  J.  a  B.  772 ; 
Evans  y.  M.  8.  <fe  L.  By.  Co.,  36  Ch.  D.  626 ;  Green  v.  Chelsea  Waterworks 
Co.,  70  L.  T.  547 ;  10  Times  Bep.  259.) 
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See  f iirther,  as  to  actions  for  acts  done  in  execution  of  statutory  powers 
or  duties,  *' Injunctions^*'  post,  p.  902;  *' Nuisance,*'  ante,  p.  483;  **  Public 
Authorities,**  post,  p.  946;  "  Trespass,**  post,  p.  981. 

A  right  to  discharge  an  artificial  stream  of  water  into  another  person's 
land  may  be  acquired  by  ^p:ant  or  prescription.  A  proj^rietor  of  land 
haying  acquired  a  right  to  discharge  pure  water  into  his  neighboui^s  land, 
has  no  right  to  discharge  water  in  a  polluted  state,  and  would  be  liable  to 
an  action  for  so  doing.  {Wood  v.  Waud,  3  Ex.  748 ;  Jfo^or  y.  Chadwick^ 
11  A.  &  E.  571.)  Under  this  head  may  be  included  the  right  to  discharge 
water  and  drainage,  through  channels,  gutters,  and  drains,  on  to  ue 
adjacent  property,  as  in  Tnoma>s  y.  Thomas,  2  G.  M.  &  E.  3d ;  also  the 
right  to  discharge  the  rain-water  from  the  eayes  of  buildings,  as  in 
BaUishiU  y.  Reed,  18  0.  B.  696;  25  L,  J.  C.  P.  290.  In  the  cajse  of  an 
artificial  stream,  no  right  to  compel  the  continuance  of  its  How  is  neces- 
sarily acquired  by  riparian  proprietors  against  the  person  discharging  it 
(Arkwright  y.  Qell,  5  M.  &  W.  203 ;  Qreatrex  v.  Hayward,  8  Ex.  291 ;  22 
L  J.  Ex.  137 ;  Qaved  y.  Martyn,  19  0.  B.  N.  S.  732 ;  34  L.  J.  0.  P.  353 ; 
Brymho  Water  Co,  y.  Lesters,  8  R.  329),  or  against  the  proprietors  through 
whose  land  it  flows  (^Wood  v.  Wand,  3  Ex,  748). 

In  the  case  of  artificial  streams,  water  rights  can  only  be  acquired  by 
prescription,  grant,  or  contract,  as  the  riparian  proprietors  do  not,  ex  jure 
naturce,  possess  in  regard  thereto  the  ordinary  rights  which  riparian  pro- 

?rietors  haye  in  the  case  of  natural  streams.  {Sampson  y.  Hoddinott, 
0.  B.  N.  S.  590 ;  26  L.  J.  C.  P.  148 ;  Bameshur  Singh  y.  PaUuk,  4  App. 
Gas.  121 ;  Kensit  y.  G.  E,  Ry,  Co,,  23  Ch.  D.  566 ;  27  Ch.  D.  122 ;  52  L.  J. 
Ch.  D.  608 ;  54  L.  J.  Ch.  19.)  But  an  artificial  watercourse  may  haye 
been  made  originally  under  such  circumstances,  and  may  haye  been  so 
used,  as  to  giye  all  the  rights  that  the  riparian  proprietors  would  haye  had 
if  it  had  been  a  natural  stream.  {Sutdiffe  y.  Booth,  32  L.  J.  Q.  B.  136 ; 
Ivimey  y.  Stocker,  L.  B.  1  Ch.  396 ;  35  L.  J.  Ch.  467 ;  Hclker  y.  PorriU, 
Ij.  R.  8  Ex.  107 ;  10  ift.  159 ;  Roberts  y.  Richards,  50  L.  J.  Ch.  297.)  The 
right  to  an  artificial  watercourse,  as  against  the  part^  creating  it,  must 
depend  upon  the  character  of  the  watercourse  and  the  circumstances  under 
which  it  was  created.  {Rameshur  Singh  y.  Pattuk,  supra  ;  HoUcer  y.  PorriU, 
supra;  Oreatrex  y.  Hayward,  8  Ex.  293.) 

A  natural  stream  of  water  flowing  in  an  ancient  artificial  channel  is,  in 
general,  subject  to  the  same  rules  of  law  as  the  natural  stream  in  its 
natural  channel.  {Beeston  y.  Weale,  5  E.  &  B.  986;  25  L.  J.  Q.  B.  115; 
Nuttall  y.  Bracewell,  L.  R.  2  Ex.  1 ;  36  L.  J.  Ex.  1 ;  Holker  y.  PorriU, 
L.  R.  8  Ex.  107;  L.  R.  10  Ex,  59;  42  L.  J.  Ex.  85;  44  L.  J.  Ex.  52.) 
As  to  what  amounts  to  abandonment  of  water  rights,  see  Crossley  y. 
Lightmvler,  L.  R.  2  Ch.  478 ;  36  L.  J.  Ch.  584. 

A  mere  yariation  in  the  mode  of  enjoying  riparian  rights  does  not 
preyent  an  action  for  injury  caused  by  their  infringement.  {HoUcer  v. 
PorriU,  supra;  Pennington  y.  Brinsop  Coal  Co,,  5  Ch.  D.  769;  46  L.  J. 
Ch.  773 ;  and  see  Saunders  y.  Neimnan,  1  B.  &  Aid.  258 ;  Baxendah  y. 
McMurray,  L.  R.  2  Ch.  790.) 

As  to  the  effect  of  a  grant  of  **  watercourses,  &c.,"  see  Taylor  r,  St. 
Hdens,  6  Ch.  D.  264  ;  46  L.  J.  Ch.  857;  Bunting  v.  Hicks,  7  B,  293;  70 
L.  T.  455;  and  Northam  y.  Hurley,  1  E.  &  B.  665;  22  L.  J.  Q.  B.  183. 
As  to  implied  grants  and  roseryations,  see  WTieeldon  y.  Burrows,  12  Ch.  D. 
31 ;  48  L.  J.  Ch.  853 ;  and  the  Conyeyancing  Act,  1881,  s.  6. 

As  to  actions  by  reyersioners,  see  **  Reversion,"  ante,  p.  502. 
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Statement  o^  Claim  for  Disturbance  of  the  Plaintiff's  Natural  Bight 
to  the  Flow  of  a  Stream  by  Obstructing  and  Diverting  the 
Water  {b). 

1.  The  plaintiff  was  [and  is]  possessed  of  land,  known  as 


in  the  county  of ,  in  the  parish  of ,  and  was  [and  is] 

entitled  bj  his  riparian  rights  as  [owner  and]  oooupier  of  the  said 

land  to  the  flow  of  a  stream  called to  and  through  the  said 

land. 

2.  The  defendant,  in  the  month  of ,  18 —  [and  thence- 
forth until,  &c.,  state  haw  long  the  acts  complained  of  were  continued"] 
wrongfully  obstructed  the  said  stream  and  diverted  [large 
quantities  of]  the  water  thereof  away  from  the  said  land  of  the 


{h)  Where  the  right  claimed  by  a  riparian  proprietor  is  not  one  claimed 
ex  jure  naturce,  or  where  it  is  in  excess  of  ids  natural  rights,  it  would 
seem  that  the  ground  upon  which  the  claim  is  founded,  whether  by  grant 
or  prescription  at  common  law  or  under  the  statute  (2  &  3  Will.  lY.  o.  71)» 
should  be  stated  in  the  statement  of  claim  fsee  Harris  y.  Jenkins,  22  Ch. 
D.  481 ;  52  L.  J.  Ch.  437) ;  but  where  the  claim  is  founded  ux)on  a  right 
as  a  riparian  owner  ex  jure  naturcBy  the  above  forms  would  seem  sufficient, 
since  tney  appear  to  show  sufficiently  the  circumstances  giving  the  right 
claimed,  and  to  allege  its  infringement  (see  **  Common,**  ante,  p.  375; 
Qale  on  Easements,  6th  ed.  p.  581). 

Where  a  general  allegation  of  title  on  the  part  of  the  plaintifF  em- 
barrasses the  defendant,  the  latter  would  be  entitled  to  have  tne  statement 
of  claim  amended,  or  particulars  given,  so  as  to  show  the  mode  in  whidi 
the  right  is  claimed.  [Harris  v.  Jenkins^  supra,)  Where  the  title  is  set 
forth,  it  should  be  stated  accurately.  {Fentiman  v.  Smith,  4  East,  107 ; 
Coryton  y.  Lithehye,  2  Wms.  Saund.  362 ;  Hewlins  v.  Shippam,  5  B.  &  G. 
221 ;  Whaleyy.  Laing,  2  H.  &  N.  476;  27  L.  J.  Ex.  422.)  Where  the 
ri^ht  was  claimed  as  an  acquired  rieht  by  reason  of  the  possession  of  a 
mill,  and  the  evidence  showed  omj  a  natural  right  to  the  flow  of  the 
stream  through  the  premises,  the  variance  was,  under  a  former  system  of 
pleading,  held  to  be  material,  as  it  might  affect  the  defence.  {Prankum 
V.  Earl  Falmouth,  2  A.  &  E.  452.) 

The  ri^ht  should  be  described  accurately  in  respect  of  its  extent,  with 
the  restrictions  and  qualifications,  if  any,  to  which  it  is  subject.  It  would 
bo  immaterial  for  the  right  to  be  stated  more  narrowly  than  it  really 
exists,  provided  the  statement  is  wide  enough  to  cover  the  disturbance 
complained  of.  [Duncan  v.  Louch,  6  Q.  B.  904 ;  Tebhutt  v.  Bdby,  6  A.  & 
£.  786.)  The  right  should  not  be  stated  too  largely;  but,  where  the 
allegation  of  the  right  is  divisible,  it  would  seem  that  the  plaintiff  may 
have  a  limited  judgment  for  a  divisible  part  of  the  right  alleged,  thougn 
he  &ils  to  prove  the  residue.  (See  ChUes  v.  Groves,  12  Q.  B.  721 ;  and  see 
'<  Common,*  ante,  p.  376.)  If  a  person  having  the  rieht  to  send  dean 
water  through  tiie  drain  of  another  chooses  to  send  dirty  water,  every 
particle  of  the  water  may  be  stopped  because  it  is  dirty.  {Cawkwell  v. 
Russell,  26  L.  J.  Ex.  34.)  A  right  for  the  passage  of  water  and  soil  does 
not  include  the  refuse  from  manufactures.  {Chadwick  y.  Marsden,  L.  B, 
2  Ex.  285 ;  36  L.  J.  Ex.  177.) 
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plaintiff,  and  thereby  greatiy  diminished  the  quantity  of  water 
which  flowed  down  the  said  stream  to  and  through  the  said  land, 
and  deprived  the  plaintifE  of  the  flow  of  water  to  which  he  was 
entitled  as  aforesaid. 

3.  [^If  an  iiym^tion  is  also  claimed,  state  any  material  facts  in 
support  of  such  claim,  as,  for  instance,  The  defendant  still  continues 
such  destruction  and  diversion  of  the  water  of  the  said  stream  as 
aforesaid,  and  threatens  and  intends  to  continue  the  same,  unless 
restrained  by  injunction  from  so  doing.] 

Particulars : — 

[^State  particulars  of  the  acts  complained  of,  and  of  the  damage 
sustained  therefrom  by  the  plaintiff J\ 

The  plaintiff  claims : — 

1.  £- ,  damages. 

2.  [An  injunction  to  restrain  the  defendant,  his  agents, 
servants,  and  workmen,  from  continuing  or  repeating  any  of  the 
wrongful  acts  hereinbefore  complained  of,  and  from  obstructing 
or  diverting  the  water  of  the  said  stream  in  any  manner  so  as  to 
interfere  with  the  plaintiff's  said  rights.] 


For  Disturbance  of  a  Prescriptive  Right  to  the  Flow  of  Water  for 

a  Mill  (6). 

1.  The  plaintiff  was  at  the  times  hereinafter  mentioned  [and 

still  is]  possessed  of  certain  land  at ,  and  of  a  water-mill 

erected  thereon,  and  then  was  [and  still  is]  entitied  by  prescrip- 
tion to  have  the  benefit  of  the  flow  of  the  water  of  a  stream  [or^ 

watercourse],  known  as [which  flowed  to  and  through  the 

said  land],  and  to  divert  and  use  the  said  water  for  the  purpose 
of  working  his  said  mill. 

2.  \_The  same  as  paragraph  2  of  the  last  form  dotcn  to  the  rcords 
"to  and  through  the  said  land,"  then  proceed  as  foliates: — 
ind  deprived  the  plaintiff  of  the  benefit  to  which  he  was  entitled 
xs  aforesaid,  and  hindered  and  prevented  him  from  diverting  or 
using  the  said  water  for  the  purpose  aforesaid,  and  thereby 
caused  great  loss  and  damage  to  the  plaintiff.] 

3.  [^See  paragraph  Z  of  the  last  form.'] 
Particulars : — 

The  rights  mentioned  in  the  above  second  paragraph  are 
claimed  under  the  Prescription  Act,  1832,  by  uninten-upted 
enjoyment  thereof  as  of  right  for  twenty  [or,  forty]  years  before 


(5)  See  preceding  note,  anie^  p.  537. 
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this  action  [or,  The  rights  mentioned  in  the  above  second  para- 
graph are  claimed  by  prescription  from  time  immemorial,  the 
plamtiS  being  tenant  of  the  said  land  and  mill  with  the  appur- 
tenances, nnder  a  lease  granted  to  him  on  the of , 

18 — ,  by  E.  P.,  who  was  seised  thereof  in  fee,  and  who,  and 
whose  predecessors  in  title,  enjoyed  from  time  immemorial  the 
said  rights  for  themselves  and  their  tenants,  or,  as  the  case 
may  6e]. 

The  acts  complained  of  are  as  follows,  viz.  [state  them]. 
The  loss  and  damage  suffered  by  the  plaintiff  are  as  follows, 
Tiz.  [state  the  damage  sustained  by  the  plaintiffs  including  any 
special  damage  by  loss  of  business,  Sfc."]. 

The  plaintiff  claims,  &c.  [see  the  lastform^. 


For  Penning  back  the  Water  of  a  Stream  on  to  the  Plaintiff^ s 

Land{b). 

1.  The  plaintiff  was  [and  is]  possessed  of  a  meadow  called 
-,  adjoming  the  river ,  at ;  and  was  and  is  en- 


titied  [by  his  riparian  rights]  as  [owner  and]  occupier  of  the 
said  meadow  to  nave  the  said  river  flow  by  and  away  from  the 
said  meadow  without  obstruction  or  hindrance. 

2.  The  defendant  wrongfully  obstructed  the  flow  of  the  said 
river  by  erecting  and  continuing  a  wall  or  dam  in  the  bed  of 

the  said  river,  about yards  lower  down  the  said  river  than 

the  said  meadow,  and  thereby  penned  and  forced  back  the  water 
of  the  said  river,  so  that  it  was  hindered  and  prevented  from 
flowing  by  and  away  from  the  said  meadow  as  it  of  right  ought 
to  have  done,  and  overflowed  and  flooded  the  said  meadow  and 
occasioned  great  loss  and  damage  to  the  plaintiff . 

3.  [See  paragraph  3  of  the  first  formJ] 

Particulars: — [State  particulars  as  in  the  first  form.~\ 
The  plaintiff  claims,  &c.  [see  the  first  form"]. 


(6)  See  preceding  note,  ante,  p.  537. 
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By  a  Riparian  Proprietor ^  for  a  Nuisance  by  Pollution  of  t/te 
Water  in  a  River j  claiming  an  Injunction  and  Damages  (c). 

{R.  S.  a  1883,  App.  C.  Sect.  VL  No.  12.) 

1.  The  plaintiff  is  the  owner  \or^  lessee]  and  oooupier  of  a 

farm  known  as ,  through  which  there  runs  a  river  known 

as . 

2.  The  defendant  or  persons  in  his  employ  poUute  the  water 
in  the  said  river  by  passing  into  the  same  llie  refuse  of  the 
defendant's  dye  works,  situate  higher  up  the  said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  servants  and  agents,  from  sending  from  the  said  dve 
works  into  the  said  river  any  matter  so  as  to  pollute  the 
waters  thereof,  or  to  render  them  unwholesome  or  unfit  for 
use,  to  the  injury  of  the  plaintiff  [or,  as  the  case  may  be"]. 
The  plaintiff  will  also  claim  damages  in  respect  of  the 
said  nuisance. 
Place  of  trial 

(Signed) 

Delivered 


(c)  The  pollution  of  a  stream  with  refuse  or  filth  to  the  injuiy  of 
riparian  proprietors,  or  others  having  a  right  to  the  beneficial  use  of  the 
water  in  its  normal  or  ordinary  state,  is  a  nuisance,  for  which  damages 
may  be  obtained.  {Murgairoyd  v.  Robiruon^  7  E.  &  B.  391 ;  26  L.  J.  Q.  B. 
233.) 

where  there  is  continuing  damage,  or  a  threatened  continuance  of 
damage,  an  injunction  may  be  claimed,  either  in  addition  to  damages  or 
as  the  sole  remedy.  (See  *^ Injunction"  ante^  p.  446;  Fenmngton  ▼. 
Brinsop  Hall  Coal  Co.,  6  Ch.  D.  769;  46  L.  J.  Ch.  773;  Attorney -General 
y.  Colney  Hatch  Lunatic  Asylum,  L.  B.  4  Ch.  146 ;  38  L.  J.  Oh.  265 ; 
Chapman  v.  Auckland  Union,  23  a  B.  D.  294 ;  58  L.  J.  Q.  B.  504.) 

The  fact  that  a  stream  is  fouled  b^  others  as  well  as  by  the  defendant 
is  no  answer  to  an  action  to  restrain  the  fouling  by  him.  {Cronley  v. 
LighUmler,  L.  B.  2  Ch.  478;  36  L.  J.  Ch.  584 ;  AU.-Oen.  y.  Leeds  Cor- 
poration,  L.  B.  5  Oh.  583 ;  39  L.  J.  Oh.  711.) 

Where  a  local  board  under  the  Public  Health  Act,  1875  (38  &  39  Vict 
c.  55),  did  no  act  themselyee  to  cause  a  nuisance,  but  merely^  neglected 
their  duty  of  providing  a  proper  and  satisfactory  system  of  drainage,  such 
neglect  of  duty  was  neld  to  be  no  ground  of  action  by  an  individual 
injured  for  damages  or  injunction,  the  remedy  being  by  complaint  to  the 
Local  Government  Board,  whose  order  may  be  enforced  by  mandamus. 
{Glosaop  v.  HesUm  Local  Board,  12  Ch.  D.  102;  48  L.  J.  Oh.  736;  AU.- 
Oen.  v.  Dorking  Union,  20  Oh.  D.  595 ;  51  L.  J.  Oh.  585 ;  see  Charles  v. 
Finchley  Local  Board,  23  .Ch.  D.  767 ;  52  L.  J.  Ch.  554.) 

A  special  jurisdiction  is  given  by  the  Bivers  Pollution  Acts,  1876, 1893, 
to  the  County  Courts  to  restrain  persons  or  corporations  from  knowingly 
permitting  sewage  to  flow  into  streams.  (See  Kirkheaton  lA)cal  Board  v. 
Ainley  &  Co.,  (1892)  2  Q.  B.  274  ;  61  L.  J.  a  B.  812;  Yorkshire  West 
Biding  Council  v.  HolmfiHh  Urban  Sanitary  Authority,  (1894)  2  Q.  B.  842 ; 
03  L.  J.  a  B.  485.) 
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Ways  (a). 

Statement  of  Claim  for  obstrtActing  a  Private  Right  of  Way  (a). 

1.  The  plaintiff  was  [and  is]  the  owner  [or^  lessee]  and  occu- 
pier [or J  was  (and  is)  possessed]  of  a  messuage  known  as , 

at ,  and  was  [and  is]  entitled  to  a  right  of  way  from  the 

said  messuage  over  a  field  called  to  a  public  highway 

called  the Boad,  and  back  again  from  the  said  highway 

oyer  the  said  field  to  the  said  messuage,  for  himself  and  his 
servants,  on  foot  [and  with  horses,  carriages,  and  cattle],  at  all 
times  of  the  year. 

2.  The  plaintiff  was  [and  is]  entitled  to  the  said  right  of 
way  by  enjoyment  thereof  for  twenty  [or,  forty]  years  Ibef ore 
this  action  as  of  right  and  without  interruption  [or,  by  presciiiH 
tion  from  time  inmiemorial,  or,  by  the  grant  thereof  from  E.  F., 
then  the  owner  in  fee  in  possession  of  the  said  field,  by  deed 
dated  the of ,  18—]. 

3.  The  defendant  on  the  of  ,  18 — ,  wrongfully 

obstructed  the  said  way  [by  placing  a  fence  in  the  said  field, 
blocking  up  the  said  way]. 

4.  The  defendant  has  ever  since  continued  and  maintained, 
and  threatens  to  continue  and  maintain,  the  said  obstruction. 

The  plaintiff  claims : — 

(1)  Dama^. 

(2)  An  injunction  restraining  the  defendant,  his  servants, 

and  agents,  from  the  repetition  or  continuance  of  the 
acts  above  complained  of  or  of  acts  similar  thereto. 

(a)  Bights  of  way  are  public  or  private.  As  to  public  rights  of  way,  see 
*^  Nuisance,*'  ante,  p.  480;  **  Highways,''  ante,  p.  440;  '*  Ways,"  past, 
p.  992.  The  owner  of  a  private  right  of  way  would  be  entitled  to  main- 
tain an  action  and  recover  nominal  damages  for  an  obstruction,  although 
no  special  or  substantial  damage  was  suSered  thereby.  An  action  will 
lie  at  Ihe  suit  of  a  reversioner,  where  the  obstruction  is  of  a  permanent 
csharacter  and  injurious  to  his  reversion.  {Kidgill  v.  Moor,  9  C.  B.  364 ; 
and  see  **  Reversion,''  ante,  p.  503.) 

In  addons  for  obstructing  private  rights  of  way,  the  mode  in  which  the 
plaintiff  claims  to  make  out  his  title  to  the  way,  whether  by  grant, 
prescription,  or  otherwise,  should,  it  would  seem,  be  shown  in  the  state- 
ment of  claim.  (See  Harris  y.  Jenkins,  22  Oh.  D.  481 ;  52  L.  J.  Qi.  437 ; 
•*  Common,"  ante,  p.  376.  J 

The  termini,  and  the  kind  of  way,  whether  a  footway  or  carriage-way, 
Ac,  should  be  stated,  as  also  the  qualification  of  the  nght  in  those  cases 
-where  the  right  claimed  is  a  qualified  right,  as  for  instance,  a  right  for 
particular  times  of  the  year,  or  for  particular  purposes.   {Harris  v.  Jenkins, 
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Witness. 

Statement  of  Claim  against  a  Witness  for  not  attending  in 

pursuance  of  a  Subpoena  (a). 

1.  The  plaintiff  has  suffered  damage  from  the  defendant,  who 
was  a  neoeesaiy  and  material  witness  on  behalf  of  the  now 


supra;  Spedding  y.  Fitzpatrick,  38  Ch.  D.  410 ;  58  L.  J.  Ch.  139 ;  and  see 
Bouse  T.  Bardiny  1  H.  BL  351 ;  Brunton  v.  Hall,  1  Q.  B.  972.) 

Under  the  former  system  of  pleading,  if  the  declaration  alleged  the 
right  too  largely,  and  the  plaintiff  could  only  prove  a  part,  he  was  not 
entitled  to  a  verdict  on  a  traverse  of  the  right  {Brunton  v.  Hall,  1  Q.  B. 
792\  unless  the  allegation  was  divisible,  in  which  case  he  might  have  a 
verdict  for  such  divisible  part  as  he  succeeded  in  proving  (see  Giles  y. 
Groves,  12  Q.  B.  721). 

It  is  presumed  that,  in  the  absence  of  amendment,  the  above  cases 
would  still  be  applicable. 

A  right  of  way  to  and  from  a  piece  of  land  by  user  is  primd  facie 
restricted  to  the  purposes  necessary  for  the  ordinary  and  reasonable  use 
of  such  land  while  remaining  in  the  same  state.  ( Williams  v.  James,  L.  B. 
2  0.  P.  577  ;  36  L.  J.  C.  P.  256;  Wimbledon  Conservators  y»  Dixon,  1  Ch.  D. 
362 ;  45  L.  J.  Ch.  353 ;  Bradbum  v.  Morris,  3  Ch.  D.  812 ;  Mayor  of 
London  v.  Biggs,  13  Ch.  D.  798 ;  49  L.  J.  Ch.  297.) 

But  where  the  right  is  acquired  by  an  express  grant,  the  extent  of  the 
right,  and  the  question  of  whether  it  is  available  for  new  purposes 
rendered  necessary  or  desirable  by  subsequent  alteration  of  the  user  of 
the  dominant  tenement,  should  be  determined  upon  a  construction  of  the 
terms  of  the  grant,  having  regard  to  the  circumstances  under  whidi  the 
grant  was  made.  (See  United  Land  Co.  v.  G.  E,  By.  Co.,  L.  B.  10  Ch.  586 ; 
44  L.  J.  Ch.  688;  Cannon  y.  Villars,  8  Ch.  D.  415 ;  47  L.  J.  Ch.  599;  Finch 
V.  G.  W.  By.  Co.,  5  Ex.  D.  254;  Bayley  v.  G.  W.  By.  Co.,  26  Ch.  D.  434, 
452.) 

On  a  grant  of  a  part  of  an  owner*s  land,  there  will,  in  general,  pass  to  the 
grantee  all  those  continuous  and  apparent  easements,  or  rights  in  the 
nature  of  easements,  which  are  necessary  to  the  reasonable  enjoyment  of 
the  property  granted,  and  which  were  at  the  time  of  the  grant  used  by  the 
owner  of  the  entirety  for  the  benefit  of  the  part  CTant^.  ( Wheddon  v. 
Burrows,  12  Ch.  D.  31,  49;  48  L.  J.  Ch.  853;  Broum  v.  Alabaster,  37 
Ch.  D.  490,  504  ;  57  L.  J.  Ch.  255.)  But  if  the  grantor  intends  to  reserve 
any  right  over  the  property  granted,  he  must  do  so  expressly  in  the  grant. 
[lb.)    As  to  claims  for  an  mjunction,  see  ^*  Injunction,"  ante,  p.  446. 

(a)  This  action  lies  at  common  law,  and  is  the  usual  mode  of  suing ; 
but  the  plaintiff  ma^  proceed  under  the  statute  5  Eliz.  c.  9,  s.  6,  which 
gives  to  the  party  grieved  an  action  of  debt  for  a  penalty  of  10/.  and  such 
further  recompense  as  by  the  discretion  of  the  judge  of  the  Court  out  of 
which  the  said  process  shall  be  awarded,  acooraing  to  tiie  loss  and 
hindrance  that  the  party  which  procured  the  said  process  shall  sustain  by 
reason  of  the  non-appearance  of  the  witness. 

A  count  framed  under  the  former  rules  of  pleading  upon  this  statute 
will  be  found  in  Pearson  y.  lies,  2  Dong.  656. 


Witness.  643 

plamtiff  in  an  action  then  standing    for  trial  at  the  then 

approaching  assizes  in  and  for  the  county  of ,  not  attending 

at  the  said  assizes  in  pursuance  of  a  subpoena  duly  served  upon 

him  on  the day  of ,  18 —  [or,  a  reasonable  time  before 

the  time  appointed  for  the  said  trial],  when  a  reasonable  sum 
was  paid  [V  tendered]  to  him  for  his  expenses: 

2.  The  evidence  of  the  defendant  would  have  enabled  the 
now  plaintiff  to  obtain  a  verdict  and  judgment  in  his  favour  in 
the  said  action  [or,  upon  the  issues  or  some  of  them  joined  in 
the  said  action],  but  the  now  plaintiff  could  not  safely  proceed 
to  trial  without  the  evidence  of  the  defendant,  and  was,  by 
reason  of  the  defendant  not  attending,  compelled  to  withdraw 
the  record  [or,  as  the  case  may  be"]. 

Particulars : — 

The  assizes  commenced  on  the day  of ,  18 — • 

The  amount  paid  [or  tendered]  was  [state  whaf]. 

The  nature  of  the  evidence  would  have  been  [state  what"]. 

The  damage  sustained  was  [state  samel^. 


The  witness  may  also  be  proceeded  against  by  attachment  for  contempt 
of  Court.     (1  Chitty*8  Prac,  14th  ed.,  p.  568.) 

A  good  cause  of  action  in  the  original  action  is  not  essential  in  all  cases 
where  an  action  is  brought*  against  a  witness  for  not  attending,  for  where 
several  issues  were  joined  in  the  original  action,  on  some  of  which  the 
plaintiff  was  entitled  to  succeed,  although  he  had  no  cause  of  action,  he 
may  maintain  an  action  against  the  witness  in  respect  of  the  issues  lost 
through  his  absence.     {Cuuling  v.  Coxe,  6  C.  B.  703.) 

And  this  is  still  the  case,  as  the  costs  of  issues  are  divisible,  and  a  plain- 
as,  though  failing  on  the  whole  action,  may  be  entitled  to  costs  in  respect 
of  certain  issues.     (See  Crewe  v.  Field,  12  Times  Eep.  405.) 

The  existence  of  actual  damage  is  essential  to  the  action,  as  the  law 
will  not  imply  a  loss  to  the  plaintiff  from  more  disobedience  to  the 
subpoena.  {Couling  v.  Coxe,  supra;  Crewe  v.  Fields  supra \  and  see 
Yeaiman  v.  Dempsey,  7  C.  B.  N.  S.  628 ;  29  L.  J.  C.  P.  177.)  The  plaintiff 
is  entitled  to  recover  all  the  costs  he  has  been  put  to  by  the  non-attendance 
of  the  defendant  as  a  witness,  if  he  has  properly  claimed  such  damages  in 
his  statement  of  claim.     {Needham  v,  Fraser,  1  0.  B.  815,  823.J 

Conduct  money  paid  to  a  witness  with  a  subpoena,  if  the  witness  does 
not  attend,  may  be  recovered  back  as  money  received  to  the  use  of  the 
plaintiff.     {MaHin  v.  AndreivSy  7  E.  &  B.  1 ;  26  L.  J.  Q.  B.  39.) 

An  action  for  defamation  will  not  lie  against  a  witness  for  false  and 
malicious  statements  made  in  the  course  of  judicial  proceedings.  (See 
** Defamation'' post,  p.  879.) 
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For  a  Claim  hy  an  Employer  against  a  Workman  for  Negligence 
in  using  Bad  Matetials  and  Workmanship :  see  "  Work^^^ 
antey  p.  367. 


For  Forms  of  Claims  by  a  Master  against  Workmen  or  others  for 
wrongfully  procuring  his  Servants  to  break  their  Contracts 
with  him^  or  for  illegally  conspiring  to  hinder  the  Master's 
Customers  from  dealing  with  him :  see  Temperton  v.  Mussell, 
(1893)  1  Q.  B.  436,  716  ;  62  L.  J.  Q.  B.  300,  412 ;  Fhod 
V.  Jackson,  (1896)  2  Q.  B.  21 ;  64  L.  J.  a  B  666 ;  Lyons 
V.  Wilkinsy  (1896)  1  Oh.  811  {a). 


(a)  See  also  Mogul  Steamship  Co.  y.  McOregor,  cited  anUy  p.  447. 


(    545     ) 


CHAPTER  VII. 


Statements  of  Defence  and  Subsequent  Pleadings. 


I. — ^Defences  in  G-eneral,  Denials,  &c.  (a). 


(a)  Defences  and  subsequent  pleadings  are  subject  to  the  general  rules 
and  principles  of  pleading.  (See  "  Pleading  in  General ,**  ante,  pp.  6—19.) 
For  instance,  they  must  be  *'  as  brief  as  the  nature  of  the  case  will  admit 
(0.  XIX.  r.  2) ;  mere  evidence  is  not  to  be  pleaded  (0.  XIX.  r.  4) ;  dates, 
sums,  and  numbers  should  be  expressed  in  figures  {lb,);  when  settled 
by  a  counsel  they  are  to  be  si^ed  by  him  (/6.) ;  they  are  to  be  printed 
when  of  the  length  of  ten  fohos,  or  more  (0.  XIX.  r.  9).  See  further, 
^*  Date,  Title,  and  Description  of  Pleadings,**  ante,  p.  6;  **  Signature  of 
Pleadings,**  ante,  p.  14;  ^* Delivery  of  Pleadings,**  {lb,);  *' Amendment  of 
Pleadings  **  {lb.) ;  **  Parties  to  Actions,**  ante,  p.  19 ;  ** Misjoinder  and  Non- 
joinder of  Parties,**  ante,  p.  26;  **  Change  of  Parties  on  Marriage,  Death, 
Bankruptcy,  <tc.,"  ante,  p.  30;  ^*  Character  in  which  Parties  Sue  or  are 
Sued,**  ante,  p.  48.    The  defence  is  the  answer  of  the  defendant  to  the 

ElaintifTs  claim,  and  it  may  be  either  an  objection  thereto  in  point  of 
iw,  or  a  defence  upon  the  facts,  or  both.    As  to  objections  in  point  of 
law,  see  **  Proceedings  in  lieu  of  Demurrer,**  poet,  p.  598. 

"  Defences  '*  upon  the  facts  are  statements  in  a  summary  form  of  the 
material  facts  on  which  the  defendant  relies  for  his  defence  t^ainst  the 
plaintifTs  claim.  (See  0.  XIX.  rr.  4, 15,  cited  pp.  7  and  546.)  The  defen- 
dant may  either  deny  the  case  put  forward  by  the  plaintiff,  or  he  may  set 
up  an  amrmative  case  of  his  own  in  answer  to  the  plaintiff's  allegations, 
or  he  may  adopt  both  those  Hnes  of  defence. 

Defences  under  the  Judicature  Acts  are,  in  general,  analogous  to  those 
defences  which  were  formerly  termed  pleas  in  bar.  Under  the  former 
system  of  pleading,  pleas  in  bar  were  pleas  which  answered  the  cause  of 
action  alleged,  and  were  divided  into  pleas  in  denial  and  pleas  in  confession 
and'avoidance.  (See  Bullen  &  Leake,  3rd  ed.  p.  435.)  Defences  pleaded 
under  the  present  rules  may  for  the  most  paxt  be  similarly  classified. 
Defences  by  way  of  denial  deny  facts  alleged  which  are  material  to  the 
cause  of  action ;  those  by  way  of  confession  and  avoidance  admit  the  facts 
alleged,  and  state  new  facts  which  avoid  their  legal  effect. 

Both  these  kinds  of  defences  may  be,  and  usually  are,  combined  in  the 
statement  of  defence,  and  they  may  be  relied  upon  either  as  alternate 
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defences  to  the  whole  of  the  claim,  or  as  separate  defences  applicable  to 
different  parts  of  the  claim.  Statements  of  defence  under  the  Judicature 
Acts  frequently  also  contain  denials  and  affirmative  statements  not  falling 
strictly  within  either  of  the  above  divisions,  but  which  are  pleaded  either 
in  order  to  avoid  admissions  of  allegations  not  strictly  material,  or  in 
order  to  explain  other  parts  of  the  defendant's  pleading.  Before  the 
Judicature  Acts  pleas  were  divisible  into  plea^  in  bar,  and  dilatory  pleas. 
Dilatory  pleas  were  not  pleaded  to  the  cause  of  action,  but  were  pleaded 
either  to  the  jurisdiction  of  the  Court,  or  in  abatement  of  the  action  in  its 
then  present  form.  (See  Bullen  &  Leake,  3rd  ed.  pp.  435,  468,  628.) 
Pleas  in  abatement  set  up  some  matter  of  fact,  the  legal  effect  of  which 
was  to  preclude  the  plaintiff  from  reooverinff  upon  the  writ  and  declaration 
as  then  framed.  {lb,  p.  468.)  Of  this  kind  were  pleas  which  stated  facts 
showing  non-joindor  of  necessary  parties  (for  the  present  practice,  see 
**  Misjoinder  and  Non-joinder  of  Parties,^*  ante,  p.  28);  or  that  either  of 
the  parties  was  under  some  personal  disability  of  suing  or  being  sued,  or 
that  another  action  was  pending  in  a  superior  Court  (Bullen  &  Leake, 
3rd  ed.  pp.  468  et  seq.).  The  pendency  of  an  action  in  a  foreign  or  in  an 
inferior  court  could  not  be  so  pleaded  to  an  action  in  the  superior  court* 
{lb,  474.) 

The  old  practice  with  regard  to  dilatory  pleas  was  superseded  by  the 
Judicature  Acts  and  the  Kules  thereunder,  and  it  is  expressly  provided 
by  0.  XXI.  r.  20,  that  '*No  plea  or  defence  shall  be  pleaded  in  abate- 
ment." Li  general,  the  matters  which  were  the  subject  of  pleas  in  abate- 
ment under  the  former  practice  are  not  such  as  to  be  pleadable  by  way  of 
defence  to  the  action,  but  they  frequently  afford  ground  for  an  application 
at  chambers  to  have  the  defect  in  the  proceedings  amended  or  rectified 
and  for  a  stay  of  proceedings  in  the  meanwhile.  (See  ^*  Misjoinder  and 
Non-joinder  of  Parties,^  ante,  p.  28;  and  **  Alien  Enemy  "  jpoai,  p.  619.) 
Thus,  if  a  plaintiff  brings  two  actions  in  the  High  Court  agamst  the  same 
defendant  for  the  same  cause,  such  conduct,  which  would  formerly  have 
been  ground  for  a  plea  in  abatement  (see  Bullen  &  Leake,  3rd  ed.  pp.  473, 
474),  is  prima  facie  vexatious,  and  the  defendant  may  apply  for  a  stay  of 
proceedings  in  one  or  other  of  the  actions  (Jud.  Act,  1873,  s.  24  (d) ;  see 
Uhitty's  Practice,  14th  ed.,  p.  369).  As  to  applications  to  stay  an  action 
where  another  action  between  the  same  parties  is  pending  abroad  for  the 
same  cause,  see  McHeiiry  v.  Lewis,  22  Ch.  D.  397 ;  d2  L.  J.  Ch.  325 ; 
Hyman  v.  Helm,  24  Oh.  D.  531 ;  Mutrie  v.  Binney,  35  Ch.  D.  614. 

Li  any  case  where  matters  which  might  formerly  have  been  pleaded  by 
way  of  dilatory  plea  are  of  such  a  nature  as  to  afford  a  defence  to  the 
action,  they  may  be  pleaded  in  the  defence  in  the  same  manner  as  other 
defences.     (See  "  Misjoinder  and  Nan -joinder  of  Parties,**  ante,  p.  29.) 

All  defences,  whether  they  are  based  on  le^al  or  on  equitable  grounds, 
are  now  placed  substantially  on  the  same  footing,  and  ai'e  pleaded  in  the 
same  manner,  so  far  as  regards  formalities.  (See  ^^EquitabU  Claims  and 
Defences,"  ante,  p.  33.) 

By  O.  XIX.  r.  15,  all  matters  must  be  raised  by  the  pleading  ''which 
show  the  action  or  counterclaim  not  to  be  maintainable,  or  that  the 
transaction  is  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply,  as  if  not  raised  would  be  likely  to  take  the  opposite 
party  by  surprise,  as,  for  instance,  fraud,  Statute  of  Limitations,  release, 
payment,  performance,  facts  showing  illegality,  either  by  statute  or  common 
law,  or  Statute  of  Frauds."  It  is  unnecessarv  to  plead  to  the  damages 
claimed  as  arising  from  the  cause  of  action  alleged,  or  to  the  amount  of 
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such  damages.  (See  O.  XXI.  r.  4,  cited  ** Damages,*^  ante,  p.  64.)  It 
must,  howevei*,  be  noted  that  in  actions  for  defamation,  if  it  is  intended 
to  give  certain  specified  matters  in  evidence  in  chief  in  mitigation  of 
damages,  there  is  express  provision  that  this  shall  not  be  done  without 
notice  to  the  opposite  party.  (See  0.  XXXVI.  r.  37,  cited  *' Defamation,*^ 
post,  p.  886.) 
~ ^IX.r. 


>» 


By  O.  XIX.  r.  13,  *'  Every  allegation  of  fact  in  any  pleading,  not  beiag 
a  })etition  or  summons,  if  not  denied  specifically  or  by  necessary  impli- 
cation, or  stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party, 
shall  be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic,  or 
I>er8on  of  unsound  mind  not  so  found  by  inquisition."  See  further, 
•*2>eniafo,"  post,  p.  548 ;  0.  XIX.  r.  17,  cited  post,  p.  648 ;  and  O.  XXVII. 
r.  13,  dted  post,  p.  663. 

A  paragraph  containing  a  defence  which  is  only  applicable  to  a  part  of 
a  claim  or  to  one  of  several  distinct  grounds  of  claim,  should  be  so  ex- 
pressed as  to  show  distinctly  that  it  is  pleaded  only  to  that  part  of  the 
plaintiffs  claim  or  to  that  ground  of  claim.  (See  the  forms  cited  post, 
pp.  667  et  seq.,  E.  S.  C,  1883,  App.  D.,  Sect.  IV.,  and  App.  E.,  Sect.  11., 
**  Counterdaims,"  post,  p.  586;  '*  Payment  into  Court,"  post,  pp.  801 — 
803.) 

Defences,  however,  which  are  capable  of  being  construed  distributively, 
are  in  general  so  construed.  Tms  was  the  rule  of  practice  under  the 
O.  L.  P.  Act,  1862,  s.  76  (now  repealed),  and  it  is  still  observed  in  practice. 
Thus,  if  issue  is  joined  upon  a  defence  of  payment,  and  the  defendant 
iedla  to  prove  such  payment  to  the  full  amount  alleged  in  his  pleading, 
lie  is  nevertheless  entitled  to  avail  himself  of  the  partial  payment  proved 
as  a  defence  pro  tanto,  and  the  plaintiff  in  such  case  will  be  entitled  to 
judgment  on  that  issue  for  the  residue  of  his  demand  not  covered  by  the 
defence  pleaded.  (See  **  Payment,"  poet,  p.  795.)  The  same  principle  of 
construction  is  applied  also  in  set-off  and  in  many  other  cases,  e.g.,  where, 
in  an  action  for  the  conversion  or  detention  of  goods,  issue  is  joined  upon 
a  denial  that  the  goods  were  the  plaintiff's.  ( Williams  v.  Oreat  W,  My, 
Co.,  8  M.  &  W.  856 ;  Freshney  v.  Weils,  1  H.  &  N.  653 ;  26  L.  J.  Ex. 
228;  Roidledge  v.  Ahhott,  8  A.  &  E.  692.)  So  where  a  plaintiff  or  a 
defendant  states  a  right  more  largely  than  is  required  for  the  purpose  of 
establishing  his  claim  or  his  defence,  as  sometimes  happens  in  stating 
rights  of  common,  rights  of  way,  and  other  similar  rignts,  if  the  state- 
ment of  his  ri^ht  is  divisible,  it  is  sufficient  for  him  to  prove  so  much  as 
will  support  his  case,  and  the  judgment  may  be  for  the  other  party  as  to 
the  residue.  (See  "  Common,"  ante,  p.  376.)  But  where  matter  which 
affords  a  defence  only  as  to  part  of  the  claim  or  claims  is  pleaded  as 
a  defence  to  the  whole,  the  defendant  may  in  some  cases  incur  a  liability 
for  the  costs  of  so  much  of  the  issue  as  is  found  against  him. 

The  defendant  may  plead  as  many  distinct  grounds  of  defence  as  he 
thinks  fit,  and  may  plead  them  as  alternative  defences  to  the  whole  of 
the  plaintiff's  claim,  or,  where  the  claim  is  divisible,  as  defences  to  the 
different  parts  of  it.  Where  alternative  defences  are  pleaded,  it  is 
immaterial  that  they  are  inconsistent  with  each  other.  (See  Owen  v. 
Morgan,  36  Ch.  D.  492.) 

Where  the  defendant  relies  upon  several  distinct  grounds  of  defence, 
aet-off,  or  counterclaim  founded  upon  separate  and  distinct  facts,  they 
must  be  stated,  as  far  as  may  be,  separately  and  distinctly.  (See  O.  XX. 
r.  7,  *^  Pleading  in  General,"  ante,  p.  8,  and  see  **  Counterclaims,"  post, 
p.  578.) 
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The  statement  of  defence  should  be  headed  *' Defence,"  and  must, 
**  when  necessary,"  be  divided  into  paragraphs  numbered  consecutively. 
(O.  XIX.  r.  4,  ante^  p.  7.)  It  is  usual,  and  it  seems  the  correct  practice, 
that,  where  practicable,  each  distinct  eround  of  defence  or  repljr,  &c., 
should  be  stated  in  a  separate  paragraph.  (See  the  forms  given  in  the 
E.  S.  0.  1883,  App.  D.  &  E.) 

As  to  the  rules  with  regard  to  pleading  in  general,  see  "  Pleading  in 
Generaly**  ante,  p.  6. 

As  to  the  mode  of  pleading  countei'claims,  see  '*  Coujiterclaims,^*  postf 
p.  578,  and  as  to  the  mode  of  pleading  objections  in  point  of  law,  see 
**  Proceedings  in  Lieu  of  Demurrer ,**  post,  p.  598. 

As  to  equitable  defences,  see  ante,  p.  33. 

The  different  grounds  of  claim  alleged  by  the  plaintiff  should,  where 
practicable,  be  dealt  with  seriatim  in  the  order  in  which  they  are  alleged, 
and  in  dealing  with  each  distinct  ground  of  claim  it  is  usually  convenient 
to  state  the  defences  relied  upon  in  the  following  order. 

Denials  or  refusab  to  admit,  and  any  affirmative  statements  inserted 
for  the  purpose  of  explaining  such  denials  or  refusals  to  admit,  should 
precede  any  matter  alleged  by  way  of  confession  and  avoidance.  Of 
defences  by  way  of  confession  and  avoidance  those  alleging  a  justification 
or  excuse  should  generally  be  placed  before  those  alleging  a  satisfaction 
or  discharge,  but  ordinary  defences,  such  as  the  Statute  of  Limitations, 
leave  and  licence,  payment  or  release,  are  frequently  placed  before  more 
special  and  complicated  ones.  A  set-off,  when  pleaded  by  way  of  defence, 
is  placed  after  the  more  direct  auswera  to  the  plaintili's  claim.  Pay- 
ment into  court  is  generally  pleaded  after  any  other  matters  alleged  by 
way  of  defence.  Where  there  is  a  counterclaim,  the  counterclaim  mu&t 
always  be  pleaded  after  the  '*  defence  "  properly  so  called. 

Where  there  are  several  grounds  of  claim  alleged  by  the  plaintiff,  if 
the  same  ground  of  defence,  such  as  a  denial  of  all  the  contracts  or 
breaches,  or  wrongful  acts,  alleged  by  the  plaintiff',  or  a  general  defence 
of  pa3nnent  or  release,  &c.,  is  applicable  to  all  or  to  more  than  one  of 
the  claims,  it  should  be  pleaded  once  for  all  (either  before  or  after  the 
more  limited  defences)  as  to  all  the  claims  to  which  it  will  apply,  so  as  to 
avoid  unnecessary  repetition,  but,  subject  to  this  observatiou.  the  denials, 
&c.,  and  the  defences  in  confession  and  avoidance,  should  be  pleaded  to 
the  different  claims  in  their  order. 

Distinct  grounds  of  defence  should  not  be  stated  in  the  same  para> 
graph. 

where  the  defendant  pleads  an  objection  in  point  of  law  as  well  as  a 
defence  upon  the  facts,  such  objection  should  be  placed  at  the  end  of  the 
defence,  but  before  the  counterclaim  (if  any),  and  the  paragraph  in  which 
the  objection  is  stated  should  be  numbered  accoraingly.  (See  post^ 
p.  602.) 

Denials,'] — By  0.  XIX.  r.  17,  **  It  shall  not  be  sufficient  for  a  defen* 
dant  in  his  statement  of  defence  to  deny  generally  the  grounds  alleged  by 
the  statement  of  claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally 
the  grounds  alleged  in  a  defence  by  way  of  counterclaim,  but  each  party 
must  deal  specifically  with  each  allegation  of  fact  of  which  he  does  not 
admit  the  truth,  except  damages."  (See  also  O.  XIX.  r.  15,  dted  aute^ 
p.  546;  0.  XXI.  r.  4,  cited  '*  Damages  "  ante,  p.  64;  O.  XIX.  rr.  13,  19. 
20,  cited  infra,)  As  to  the  defence,  now  seldom  available,  of  **  Not  OniUy 
by  Statute"  eeopost,  p.  930. 

By  0.  XIX.  r.  13,  *<  Every  allegation  of  fact  in  any  pleading,  not  being 
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a  petition  or  summons,  if  not  denied  specifically  or  by  necessary  implica- 
tion, or  stated  to  be  not  admitted  in  tne  pleading  of  the  opposite  party, 
fihall  be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic,  or 
person  of  unsound  mind  not  so  found  by  inquisition." 

These  rules  do  not  apply  to  the  clium  of  damages,  or  to  their  amount. 
(See  "  Damages"  ante,  p.  64.) 

By  O.  XIX.  r.  19,  ''When  a  party  in  any  pleading  denies  an  allega- 
tion of  fact  in  the  previous  pleadmg  of  the  opposite  pcuiy,  he  must  not  do 
so  evasively,  but  answer  the  point  of  substance.  Thus,  if  it  be  alleged 
that  he  received  a  certain  sum  of  money,  it  shall  not  be  sufficient  to  deny 
that  he  received  that  particular  amount,  but  he  must  deny  that  he 
received  that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  alle^tion  is  made  with  divers  circumstances,  it  shall 
not  be  sufficient  to  deny  it  along  with  those  circumstances."  (See  Thorp 
v.  Holdsworlh,  3  Ch.  D.  637 ;  45  L.  J.  Ch.  406 ;  Byrd  v.  Nunny  7  Oh.  D. 
284 ;  47  L.  J.  Ch.  1 ;  Tildesley  v.  Harper,  10  Oh.  D.  393 ;  48  L.  J.  Ch. 
49d.) 

By  0.  XIX.  r.  20,  **  When  a  contract,  promise,  or  agreement  is  alleged 
in  any  pleadiog,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the  same  may  be 
implied  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in  law 
of  such  contract,  promise,  or  agreement,  whemer  wit^  reference  to  the 
Statute  of  Frauds  or  otherwise."  See  further,  "Frauds,  Statute  of," 
post,  p.  709. 

Where  the  defendant  seeks  to  deny  allegations  contained  in  the  state- 
ment of  claim,  he  must  (except  in  the  case  of  allegations  of  damage,  or  of 
the  amount  of  damage,  arising  out  of  the  alleged  cause  of  action,  as  to 
which,  see  '*  Damages,"  ante,  p.  64,  and  where  ne  is  permitted  to  plead 
*'  Not  QuiUy  hy  Statute,"  as  to  which,  see  post,  p.  930)  plead  such  denials 
plainly  and  specifically,  and  not  in  a  mere  general  form.  Refusals  to 
admit  stand  on  the  same  footing,  and  must  be  equally  specific.  {Thorp  v. 
Holdnvorth,  3  Ch.  D.  637 ;  46  Ii.  J.  Ch.  406;  see  per  Grove,  J.,  HaXl  v. 
L,  <fe  N.  W.  By.  Co.,  35  L.  T.  848.) 

Where  the  writ  bears  a  general  indorsement  only,  and  no  statement  of 
claim  is  delivered,  as  also  where  the  writ  bears  a  special  indorsement 
under  O.  HI.  r.  6,  the  allegations  upon  the  writ  must  be  pleaded  to  in 
the  same  way  as  if  contained  in  a  statement  of  claim.    (See  ante,  p.  44.) 

Previously  to  the  Judicature  Acts,  defendants  in  common  law  actions 
were  allowed  to  plead  certain  general  statements  in  denial  of  the  plain- 
tiff's case,  known  as  '* general  issues,"  such  as  "Never  Indebted,"  "  Non 
Assumpsit,"  "Non  est  Factum,"  "Non  Dttinet,"  and  "Not  Guilty,^'  &c., 
and  to  raise  thereunder  many  defences  which  would  now  be  required  to 
be  pleaded  specifically.  (See  Bullen  &  Leake,  3rd  ed.,  pp.  460,  697 ; 
Byrd  v.  Nunn,  7  Ch.  D.  284,  287 ;  47  L.  J.  Ch.  1.)  Siinalar  forms  of 
denial  may  still  in  some  cases  be  used  in  defences  (see  "Agreements," 
post,  p.  616 ;  *'  Detention,"  post,  p.  890) ;  but,  except  in  the  case  of  Not 
Guilt^  bv  Statute  (see  post,  p.  930),  the  effect  of  such  denials  has  been 
materially  restricteil  by  the  rules  of  pleading  under  the  Judicature  Acts, 
and  they  no  longer  operate  as  general  denials  of  the  plaintiJBTs  case. 
Thus,  under  the  present  rules,  the  defendant  may  still  plead  in  his  defence 
to  an  action  on  a  contract  that  he  did  not  promise  or  agroe  as  alleged,  but 
nach  denial  has  a  different  effect  from  that  of  the  old  general  issue  of  mm 
assumpsit f  as  it  amounts  merely  to  a  denial  in  fact  of  the  express  con-* 
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tract  alleged,  or  of  the  matters  of  fact  from  which  the  same  may  be 
impUed  by  law,  and  not  of  its  sufficiency  in  law.  (See  0.  XIX.  r.  20 ; 
^*  Agreements,^^  post,  "p,  616,) 

By  0.  XXI.  r.  1,  **  In  addons  for  a  debt  or  liquidated  demand  in 
money  comprised  in  0.  III.  r.  6,  a  mere  denial  of  the  debt  shall  be 
inadmissible."    (See  Copley  v.  Jackson y  W.  N.  1884,  p.  39.) 

By  O.  XXI.  r.  3,  *'In  actions  comprised  in  O.  UI.  r.  6,  classes  (A.) 
and  (B.),  a  defence  in  denial  must  deny  such  matters  of  fact,  from  which 
the  liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  e,g,,  in 
actions  for  goods  bargained  and  sold,  or  sold  and  delivered,  the  defence 
must  deny  the  order  or  contract,  the  delivery,  or  the  amount  claimed  ; 
in  an  action  for  money  had  and  received,  it  must  deny  the  receipt  of  the 
money,  or  the  existence  of  those  facts  which  are  alleged  to  make  sucii 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. "  (See  *'  Saie 
of  Ooods"  post,  p.  810  ;  *'  Money  Beceived"  post,  p.  792.) 

As  to  denials  in  actions  on  bills  of  exchange,  &c.,  see  O.  XXI.  r.  2, 
cited  **  Bills  of  Exchange  "  post,  p.  640. 

By  0.  XXI.  r.  5,  *'  If  either  party  wishes  to  deny  the  right  of  any 
other  party  to  claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or 
otherwise,  or  in  any  representative  or  other  alleged  capacity,  or  the 
alleged  constitution  of  any  partnership  fiim,  he  shall  deny  the  samo 
specifically." 

As  to  denials  in  actions  for  wrongs,  see  post,  p.  855. 

In  actions  for  the  recovery  of  land  a  defence  of  possession  contains  by 
implication  a  general  denial  of  the  allegations  of  fact  contained  in  the 
statement  of  claim.  (O.  XXI.  r.  21,  cited  "-Recovery  of  Land"  post, 
p.  951.) 

In  pleading  a  denial,  care  should  be  taken  to  answer  the  point  of 
substance  (0.  XIX.  r.  19,  supra),  so  that  the  effect  and  purport  of  the 
denial  may  be  clear  and  distinct,  den^g  the  point  of  substance,  and  not 
involving  immaterial  circumstances  included  in  the  allegation  to  which 
it  relates  (Ih,),  Thus,  if  a  paragraph  in  a  statement  of  claim  contains  a 
compound  alle^tion,  consisting  of  several  distinct  facts,  e.g.,  an  allega- 
tion that  "  a  bill  of  lading  of  goods  shipped  by  the  plaintiff  was  signed 
by  A.  B.  as  the  defendant's  agent"  (see  K.  S.  C.  1883,  App.  C,  Sect.  V., 
No.  5),  it  would  not  be  correct  simply  to  state  in  the  aefence  that  the 
defendant  denies  or  does  not  admit  the  paragraph  in  question.  Tbo 
proper  mode  of  denying  such  a  paragraph  is  to  single  out  the  particalar 
part  of  it  which  the  defendant  desires  to  deny  (e.  g,,  that  A.  B.  was  the 
defendant's  agent),  and  to  deny  that  only,  or,  if  it  is  desired  to  deny  the 
whole,  to  break  up  the  compound  allegation  and  deny  each  part  of  it 
separately.  As  to  the  necessity  for  pleading  an  express  demal  of  any 
implied  averment  of  performance  of  a  condition  precedent  of  which  it 
may  be  desired  to  contest  the  performance,  see  O.  AlX.  r.  14,  cited  ante^ 
p.  11 ;  "  Conditions  Precedenty"  post,  p.  686. 

A  denial  or  traverse  is  usually  framed  in  terms  of  the  allegation  denied 
(see  E.  S.  C.  1883,  App.  D.,  Sect.  IV.,  Sect.  V.,  and  Sect.  VI  ;  App,  E., 
Sect.  m. ;  **  Agreements,  post^  p.  616) ;  and  wiU  be  in  a  negative  or 
affirmative  form,  according  to  the  form  of  the  allegation  traversed. 
Denials  may  also  be  pleaded  b^  simply  stating  that  the  defendant 
denies  the  particular  allegation  cusputed.  (See  a,  S.  C.  1883,  App.  D., 
Sect.  VI.)  As  to  denials  of  breaches  of  agreement,  see,  aa  a  general 
form,  **  Agreements  "  post,  p.  619.  It  is  usually  better  to  avoid  adding 
to  the  denial  the  words  <*  as  alleged"  (see  Thorp  v.  Holdsuwih^  3  Gh.  I>. 
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637 ;  45  L.  J.  Ch.  406),  though  in  some  coses,  where  that  can  be  done 
"without  rendering  the  denial  ambiguous  in  its  effect,  it  is  convenient  and 
proper  to  do  so  (see  R.  S.  C.  1883,  Sect.  V.,  Nos.  1—3). 

Ill  cases  where  the  effect  and  meaning  of  a  denial  in  terms  of  the 
opposite  party's  allegation  would  in  itseS  be  doubtful  or  obscure,  the 
defendant  may  often  render  it  clear  by  adding  an  afitrmative  statement 
of  what  he  contends  to  have  been  the  facts  of  the  case.  (See  *'  Agree- 
merUa" post,  p.  617 ;  ** Agents'* post,  p.  613 ;  " Bailments" post,  p.  632.) 

Before  the  Judicature  Acts  it  was  only  material  allegations  which  were 
admitted  by  reason  of  not  being  denied  (**  The  body  of  the  statement  of 
claim"  ante,  p.  56),  but  it  is  observable  that  the  rules  above  cited  do  not 
contain  any  express  qualification  to  this  effect.  This  may  be  important 
as  regards  the  mode  of  pleading  to  matters  of  inducement,  that  is,  to  those 
pre&tory  statements  as  to  the  position  or  rights  of  the  parties,  &c.,  which 
axe  sometimes  inserted  by  way  of  ^* inducement*'  or  introduction  to  the 
statement  of  the  contract  or  wrong  which  is  the  subject  of  the  action: 
Previously  to  the  Judicature  Acts,  such  matters  of  inducement  as  were 
ezplanatcny  only  of  the  facts  and  not  essential  to  the  cause  of  action  were 
not  admitted  by  reason  of  their  not  being  denied  by  the  defendant's 
pleading,  and  could  not  properly  be  traversed  ^see  Biulen  &  Leake,  3rd 
ed.,  p.  436) ;  but,  under  the  present  rules,  it  is  me  usual  practice  to  deny, 
or  refuse  to  admit,  any  disputed  allegations,  lest  they  should  otherwise  be 
t&ken  as  admitted. 

Allegations  which  consist  of  mere  statements  or  inferences  of  law  (such 
as  alle^tions  of  duty,  &c.,  as  the  legal  result  of  facts)  are  not,  strictly  speak- 
ing, within  the  terms  of  O.  XIX.  r.  13,  cited  ante,  p.  548,  and  it  seems 
that  they  are  not  admitted  by  reason  of  their  not  being  denied  or  stated  to 
be  not  admitted  by  the  defendant.  (See  **  The  body  of  the  statement  of 
claim,"  ante,  p.  49 ;  Bullen  &  Leake,  3rd  ed.,  p.  436.)  Such  alle^tions, 
though  denials  of  l^em  are  often  pleaded  in  practice  without  objection, 
are  not  properly  traversable  (see  0.  XIX.  r.  4,  cited  ante,  p.  7),  but  they 
may  be  dealt  with  either  by  denying  the  facts  which  legally  raise  the  duty, 
or  by  disputing  by  an  objection  in  point  of  law  the  inference  drawn  from 
the  facts.  (See  **  Pleading  in  General,"  ante,  p.  7  ;  **  Proceedings  in  lieu  of 
Demurrer,"  post,  p.  598.)  The  defendant,  however,  may  properly  plead  a 
denial  of  an  allegation  compounded  of  law  and  fact.  {Lu^xis  v.  Nockells, 
10  Bing.  157  ;  Hansford  v.  Copeland,  6  A.  &  E.  482.) 

It  is  not  always  advisable  to  deny  or  decline  to  admit  every  disputable 
allegation,  because  the  defendant,  under  and  subject  to  the  provisions  of 
the  Judicature  Act,  1890  (53  &  54  Vict.  o.  44),  sect.  5,  and  O.  LXV.  r.  1, 
ordinarily  has  to  pay  the  costs  of  the  issues  on  which  he  fails,  and,  under 
O.  XXI.  r.  9,  the  extra  costs  occasioned  by  reason  of  facts  which  ought 
to  have  been  admitted  having  been  denied  or  not  admitted  by  the  defence, 
and  also  because,  and  this  is  sometimes  a  considerable  advantage,  where 
the  proof  of  any  issue  lies  upon  the  plaintiff  at  the  trial  of  the  action,  the 

Slaintiff  has  the  right  to  begin,  which  involves  the  right  to  reply  if  evi- 
enoe  is  adduced  by  the  defendant.  The  last-mentioned  consideration  is 
not  material  in  the  case  of  actions  for  unliquidated  damages,  whether 
founded  on  contract  or  on  tort,  for  in  such  cases  the  plaintiff  has  the 
right  to  begin  by  reason  of  the  proof  of  the  damages  being  upon  him. 

In  actions  for  liquidated  or  nominal  damages,  this  may  be  done  by 
omitting  to  plead  any  denial  or  refusal  to  admit,  and  pleading  affirma- 
tively only.  (See  Mercer  v.  WJiall,  5  Q.  B.  447.)  On  tiie  other  hand,  it 
18  sometimee  important  to  take  a  traverse  in  order  to  compel  the  plaintiff 


552.         Statements  of  Defence  and  Subsequent  Pleadings. 


to  call  a  particular  witness  whom  the  defendant  may  wish  to  croes- 
ezamine,  or  by  whose  evidence  he  may  hope  to  prove  a  particular  &ct 
which  may  be  essential  to  his  case. 

Defences  other  than  Denials,'] — ^All  defences  by  way  of  confession  and 
avoidance,  that  is,  aU  defences  which,  admitting  the  truth  of  the  plaintiff^s 
allegations,  avoid  or  rebut  their  legal  effect  by  alleging  new  or  additional 
facts  (see  O.  XIX.  r.  15,  cited  aniCy  p.  546),  must,  whether  the  action  be 
founded  on  contract  or  on  tort,  be  specially  pleaded,  ezoej>t  in  those  now 
rare  cases  where  they  may  be  raised  by  pleading  Not  GKiilty  by  Statute 
(see  **  Not  GuiUy  by  Statute,^*  post ^  p.  930),  or  in  actions  for  the  recovery 
of  land  where  the  defence  of  "  possession  "  is  applicable  (see  **  Recovery 
of  Landy"  posty  p.  951). 

In  general,  defences  by  way  of  confession  and  avoidance  either  state 
facts  snowing  that  the  plaintiff  never  had  a  cause  of  action  (as  where  the 
defendant  in  an  action  founded  on  contract  pleads  illegality,  or  a 
rescission  before  breach,  or  the  defendant  in  an  action  for  a  wrong  pleads 
a  justification  or  excuse),  or  they  state  facts  showing  that  a  cause  of 
action  once  subsisting  has  been  subsequently  discharged  or  rendered 
ineffectual  (as  where  the  defendant  pleads  a  release  or  other  matter  of 
discharge).  Any  defence  which  merely  states  an  affirmative  ground  of 
defence  to  the  plaintiff's  claim  is  in  effect  a  defence  by  way  of  confession 
and  avoidance,  although  containing  no  express  admission  of  any  of  the 
facts  alleged  by  the  plaintiff,  because  tmy  allegations  of  fact  in  an 
opponent's  pleading  which  are  not  denied  expressly  or  by  implication,  or 
stated  to  b^  not  admitted,  are  deemed  to  be  admitted.  (See  O.  XIX. 
r.  13,  antCy  p.  548.)  But  such  admission  is  only  an  admission  for  the  pur- 

Sose  of  the  particular  affirmative  defence  and  of  any  repl,v  thereto,  and  a 
efendant  who  pleads  an  affirmative  ground  of  defence  is  of  course  at 
liberty  also  to  plead  denials  of  the  plaintiff's  allegations  by  way  of 
alternative  or  additional  defences. 

Although  defences  pleaded  by  way  of  confession  and  avoidance  must  be 
pleaded  concisely  and  m  a  summary  form  (see  *  *  Pleading  in  General"  ante^ 
p.  7),  they  must  contain  all  such  particulars  as  are  required  to  be  inserted 
in  the  pleading  by  0.  XIX.  r.  6.  (See  /6.,  p.  8,  and  the  forms  of  defence 
in  the  K.  8.  C.  1883,  App.  D.) 

As  to  cases  in  which  the  defendant  may  deliver  particulars  separately, 
see  0.  XIX.  r.  6,  cited  *'  Pleading  in  General"  a/nte,  p.  8,  and  "  Particu^ 
lar$"  antCy  p.  37. 

As  to  set-off,  see  "  Set-off,"  post,  p.  822. 

As  to  equitable  defences,  see  ante,  p.  33.  When  a  counterclaim  is 
pleaded,  it  should  be  headed  **  Counterclaim"  (see  **  Oounterdaims"  potty 
pp.  577,  578),  and  if  pleaded  with  a  defence  properly  so  called,  placed  after 
such  defence. 

It  is  open  to  the  defendant  to  abstain  from  denying  or  refusing  to  admit 
the  facts  alleged  in  the  claim  or  any  of  them,  and  in  that  case  he  is  m  general 
(subject  to  0.  XXI.  r.  4,  as  to  the  damages  claimed,  or  their  amount,  with 
reg^ud  to  which,  see  p.  64,  aivte)  taken  to  admit  the  facts  or  fact  thus 
omitted  to  be  denied,  or  not  stated  to  be  not  admitted.  (See  0.  XIX. 
r.  13,  cited  ante,  p.  548.^  In  cases  within  O.  XXVH.  r.  9,  cited  poti^ 
p.  557,  the  omission  to  aeal  with  a  distinct  cause  of  action  or  severable 
part  of  the  claim  may  give  the  plaintiff  a  right  to  obtain  leave  to  enter  a 
judgment  for  the  unanswered  portion  of  the  claim. 

It  is  also  open  to  the  defendant  to  *'give  notice  by  his  pleadings. 
or  otherwise  in  wiituig,  that  he  admits  the  truth  of  the  whole  or  aay 
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part  of  the  case  of  any  other  party"  (0.  XXXII.  r.  1),  and  in  such 
case  the  other  party  may  apply  for  such  judgment  as  the  admission 
may  entitle  him  to  (0.  XX  A II.  r.  6).  As  to  Reading  defences  arising 
after  the  commencement  of  the  action,  see  post^  p.  554 ;  as  to  amendments 
of  pleadings,  see  **  Amendment  of  PltadingSy**  ante,  P*  1^ ;  as  to  striking 
out  pleadings,  see  ^^ Pleading  in  General,^  ante,  pp.  l\  et  seq.\  see  also 
•'  Parties  to  Adions^^^  ante,  p.  19 ;  **  Misjoinder  and  Nonjoinder ,**  ante^ 
p.  26 ;  •*  Change  of  Parties,'*  anU,  p.  30 ;  *'  C<m/ession,''  post,  p.  686. 

Time  for  delivering  DefenceJ^ — ^The  times  for  delivery  of  defences  are 
prescribed  by  the  rules  below  cited. 

By  O.  XXI.  r.  6,  **  Where  a  statement  of  claim  is  delivered  to  a  defen- 
dant, he  shall  deliver  his  defence  within  ten  days  from  the  delivery  of  the 
statement  of  claim,  or  from  the  time  limited  for  appearance,  whichever 
shall  be  last,  unless  such  time  is  extended  by  the  Court  or  a  judge.'* 

By  0.  XXI.  r.  7,  '*  A  defendant  who  has  appeared  in  an  action,  and 
who  has  neither  received  nor  required  the  delivery  of  a  statement  of  claim, 
must  deliver  his  defence  (if  any)  at  any  time  within  ten  days  after  his 
appearance,  unless  such  time  is  extended  by  the  Court  or  a  judge.** 

By  0.  XII.  r.  22,  **  A  defendant  may  appear  at  anj  time  before  judg- 
ment. If  he  appear  at  any  time  after  the  time  limited  by  the  writ  for 
appearance,  he  shall  not,  unless  the  Court  or  a  judge  shall  otherwise 
order,  be  entitled  to  any  further  time  for  delivering  his  defence,  or  for 
any  other  purpose,  than  if  he  had  appeared  according  to  the  writ."  In 
ordinary  cases  the  time  limited  by  the  writ  for  appearance  is  eight  dajrs 
after  service  of  the  writ,  including  the  day  of  sucn  service.  (See  0.  II. 
r.  3,  App.  A.,  Part  I.,  Forms  1 — 4 ;  Chitty's  Practice,  14th  ed.,  p.  251.) 

Where  leave  is  given  to  serve  a  writ  or  notice  of  a  writ  out  of  Qie  juris- 
diction, the  time  Umited  by  the  writ  for  appearance  is  that  directed  by 
the  order  giving  the  leave.  (0.  U.  r.  5;  App.  A.,  Part  1,  Forms  d — 8; 
O.  XI.  r.  5  ;  Chitty*s  Practice,  14th  ed.,  p.  2dl.) 

The  indorsement  on  a  writ  which  is  specially  indorsed  under  O.  III.  r.  6, 
is  deemed  to  be  a  statement  of  claim  (see  0.  XX.  r.  1,  cited  ante,  p.  44), 
and  must  be  pleaded  to  within  the  time  prescribed  by  0.  XXI.  r.  6,  supra 
(see  ante,  p.  78). 

O.  XXI.  r.  7,  above  cited,  applies  in  cases  where  the  writ  is  not 
specially  indorsed,  and  no  statement  of  claim  has  been  delivered  by  the 
plaintiff  or  required  by  the  defendant  under  0.  XX.  r.  1  (6),  cited  ante, 
p.  44.  In  such  cases  the  defence  must  be  pleaded  to  the  substance  of  the 
claim  stated  in  the  general  indorsement  of  claim  on  the  writ  of  sum- 
mons. 

In  cases  in  which  the  writ  is  not  specially  indorsed  and  the  defendant 
has  required  the  plaintiff  to  deliver  a  statement  of  claim  imder  0.  XX. 
r.  1  (h),  and  no  statement  of  claim  has  been  delivered  in  pursuance  of 
such  notice,  it  seems  that  the  defendant  need  not  deliver  his  defence 
until  after  delivery  of  such  statement  of  claim  and  after  the  expiratitm  of 
the  period  mentioned  in  0.  XXI.  r.  6. 

Where  the  plaintiff  has  served  on  the  defendant  a  summons  for  leave 
to  enter  judgment  under  O.  XIV.,  no  defence  should  be  delivered  until 
the  summons  has  been  disposed  of,  even  if  the  prescribed  time  for 
delivering  a  defence  has  expired  before  the  summons  is  returnable. 
{Hobson  V.  Monks,  W.  N.  1884,  p.  8 ;  1  Chitty's  Practice,  14th  ed., 
p.  297.) 

By  O.  XXL  r.  8,  *'  Where  leave  has  been  given  to  a  defendant  to 
defend  under  O.  XLV.,  he  shall  deliver  his  defence  (if  any)  within  such 
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time  as  shall  be  limited  by  the  order  ^ving  him  leave  to  defend,  or  if  no 
time  is  thereby  limited,  then  within  eight  days  after  the  order."  (See  G, 
V.  JSr.,  W.  N.  1883,  p.  233;  Egerton  v.  Anderson,  W.  N.  1884,  p.  95.) 
The  last-cited  rule,  like  the  two  preceding  ones  of  the  same  Order,  is 
subject  to  the  provisions  of  0.  LXIV.  rr.  7,  8,  ante,  p.  18,  under  which 
extensions  of  the  time  for  pleading  may  be  granted  even  after  the  time 
allowed  for  pleading  has  expired. 

The  above-cited  rules  of  6.  XXI.  are  also  subject  to  the  provisions  of 
O.  LXIV.  with  respect  to  the  computation  of  time  and  the  Long  Vacation, 
cited  "  Time  for  delivering  Pleadings,**  ante,jp»  17,  and  where  particulars 
are  delivered  under  an  oider,  to  those  of  O.  XIX.  r.  8,  cited  ante,  p.  18. 

As  to  the  time  for  delivering  amended  defences,  and  defences  to 
amended  statements  of  claim,  see  '*  Amendment  of  Pleadings,**  ante,  p.  14. 

As  to  the  time  for  delivering  a  further  defence  founded  on  a  ground  of 
defence  arising  after  the  defendant  has  delivered  a  statement  of  defence, 
or  after  the  time  limited  for  his  doing  so  has  expired,  see  O.  XXIV.  r.  2 ; 
**  Defences  arising  after  Action,**  infra. 

The  time  for  delivering  a  defence  containing  a  counterclaim  or  an 
objection  in  point  of  law  is  the  same  as  in  the  case  of  other  defences. 

A  defendant  who  obtains  an  order  for  extension  of  time  for  pleading  is 
usually  put  on  the  terms  of  taking  short  notice  of  trial,  if  necessary. 
(See  1  Cmtty's  Practice,  14th  ed.,  p.  302.)  The  costs  of  more  than  one 
extension  of  time  for  delivering  a  defence  will  not  be  allowed  on  taxation, 
imless  the  taxing  officer  is  satisfied  that  such  extension  was  necessary, 
and  could  not  with  due  diligence  have  been  avoided.  (See  O.  LXV. 
r.  27  (24),  ante,  p.  18.) 

If  a  defendant  fails  to  deliver  a  statement  of  defence  within  the  time 
appointed  or  allowed  for  that  purpose,  he  will  be  subject  to  the  provisionB 
of  O.  XXVII.  with  respect  to  judgment  for  default  of  pleading.  (See 
0.  XXVn.  rr.  2—8,  11,  12,  15 ;  1  Chitt/s  Practice,  14th  ed.,  p.  328.) 

Judgment  for  default  of  pleading  cannot  be  signed  by  the  plaintiff 
during  a  stay  of  proceedings,  or  during  the  pendency  of  a  summons 
(e.  g,,  a  summons  for  further  time  to  plead)  which  operates  as  such  stay. 
(1  Chitty's  Practice,  14th  ed.,  p.  301.) 

If  a  irtatemeut  of  defence  is  delivered  without  leave  after  the  expira- 
tion of  the  time  limited  for  that  purpose,  it  is  an  irregularity,  but  if 
delivered  while  the  action  is  proceeding,  and  before  judgment,  it  is  not  a 
nullity,  and,  therefore,  its  delivery  prevents  the  plaintiff  from  sub^- 
quently  signing  judgment  as  for  default  of  pleading.  {Gill  v.  Wooflfin, 
25  Ch.  D.  707 ;  53  L.  J.  Ch.  617 ;  Oihhings  v.  Strong,  26  Ch.  D.  66 ; 
50  L.  T.  678.) 

Defences  arising  after  Action.'] — By  0.  XXIV.  r.  1,  **  Any  ground 
of  defence  which  has  arisen  after  action  brought,  but  before  the  defen- 
dant has  delivered  his  statement  of  defence,  and  before  the  time  limited 
for  his  doing  so  has  expired,  may  be  raised  by  the  defendant  in  his 
statement  of  defence,  either  alone  or  together  with  other  grounds  of 
defence." 

As  to  the  time  limited  for  delivering  statements  of  defence,  and  as  to 
'  the  mode  of  computing  the  time,  see  **  Time  for  delivering  Defence,**  ante, 
p.  553. 

ByO.  XXIV.  r.  2,  "Where  any  ground  of  defence  arises  after  the 
defendant  has  delivered  a  statement  of  defence,  or  after  the  time  limited 

f oir  his  doing  so  has  expired,  the  defendant  may, within  eight 

days  alter  such  ground  of  defence  has  arisen,  or  at  any  subaequient  time 


Defence*  arising  after  Action.  555 


by  leave  of  the  Court  or  a  judge,  deliver  a  further  defence  ....  setting 
forth  the  same." 

The  above  limitation  of  time  for  delivering  the  further  defence  is 
subject  to  the  rules  of  0.  LXIV.  with  respect  to  the  computation  of 
time,  and  extension  of  time  by  consent.  (See  *'  Time  for  delivering 
Defence,**  ante,  p.  553.) 

As  to  counterclaims  arising  after  action,  and  replies  to  counterclaims, 
see  **  Counterclaims^**  po$ty  pp.  580,  581. 

A  defence  of  matter  ansmg  after  action  must  show,  either  by  express 
averment  or  by  the  dates,  &o.,  mentioned  in  the  defence,  that  the  groimd 
of  defence  relied  upon  arose  after  action,  as  it  will  otherwise  be  construed 
as  referring  only  to  matters  which  took  place  before  action.  {Ellis  v. 
Munson,  35  L.  T.  585  ;  see  *'  Counterclaims,**  post,  p.  580;  and  see  Brooks 
T.  Jennings,  L.  B.  1  C.  P.  476 ;  Bullen  &  Leake,  3rd  ed.,  p.  451.)  If  the 
defence  as  pleaded  is  ambiguous  in  this  respect,  it  seems  that  the  plaintiff 
may  apply  to  have  it  amended  as  embarrassing  under  0.  XIX.  r.  27, 
cited  ante,  p.  11.     (See  Ellis  v.  Munson,  supra,) 

Under  the  former  system  of  pleading,  a  plea  of  matter  arising  after 
action  was  called  a  plea  to  the  further  maintenance  of  the  action,  or,  if 
the  defendant  had  akeady  pleaded,  a  plea  ouia  darrein  continuance.  It 
seems,  notwithstanding  Foster  v.  Gamgee  (1  U*  B.  D.  666),  that  a  defence 
pleaded  under  r.  2,  of  matter  arising  after  action,  does  not  operate  as  an 
abandonment  of  defences  previously  pleaded,  and  will  be  construed  as 
an  idtemative  or  additional  defence  only,  but  the  plaintiff  in  such  a  case 
is  at  liberty  to  confess  the  defence  and  obtain  judgment  for  costs  under 
the  following  rule. 

By  0.  XXIV.  r.  3,  "  Whenever  any  defendant,  in  his  statement  of 
defence,  or  in  any  further  statement  of  defence  as  in  the  last  rule  men- 
tioned, alleges  any  ground  of  defence  which  has  arisen  after  the  commence- 
ment of  the  action,  the  plaintiff  may  deliver  a  confession  of  such  defence 
(which  confession  may  be  in  the  Form  No.  5  in  Appendix  B.,  with  such 
variations  as  circumstances  may  require),  and  may  thereupon  sign  judg- 
ment for  his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless 
the  Court  or  a  judge  shall,  either  before  or  after  the  delivery  of  such 
confession,  otherwise  order.  (See  *'  Confession**  post,  p.  687,  where  the 
above-mentioned  form  is  cited.) 
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II. — General  Forms  op  Defence,  &c.  (a). 

Ordinary  Form  of  Statement  of  Defence  ichere  there  is  no 

Counterclaim. 

{See  R.  S.  C.  1883,  App.  D.,  Sect,  I.) 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Benoh  Division. 

Between  A,  B.,   Plaintiff, 
and 
C.  D.,   Defendant. 

Defence. 
The  defendant  says  that : — 

1.  &c.  [^Here  st<ite  briefly  and  in  a  summary  form  the  material 
facts  relied  upon  for  the  defence^  specifically  denying  {or  refusing  to 
admit)  such  of  the  allegations  of  the  plaintiff  as  are  disputed  by  the 
defendant^  and  dividing  the  whole  statement^  when  necessary^  into 
paragraphs  numbered  consecutively.'] 

L.  M.  [^Signature  of  the  counsel  or  special  pleader 
by  whom  the  pleading  has  been  settled^  or  if  it 
has  not  been  so  settled^  of  the  defendants  soli* 
eitor,  or  of  the  defendant  himself  if  he  defends 
in  person^ 

Delivered  the of ,  18 — . 


(a)  Where  tlie  defendant  intends  to  defend  the  action,  he  must  deliyer 
a  statement  of  defence,  whether  the  plaintiff  has  delivered  a  statement  of 
claim  or  not,  except  where  the  plaintiff  has,  under  0.  XVIIIa.,  indorsed 
the  writ  with  a  statement  to  the  effect  that  he  intends  to  proceed  to  trial 
without  pleadings,  and  if  he  fails  to  deliver  such  statement  of  defence 
within  the  time  allowed  for  that  purpose,  he  will  be  subject  to  the  pro- 
visions of  O.  XXYII.  as  to  judgment  for  default  of  pleading.  (See 
^^  Time  for  delivering  Befenet^^  ante,  p.  553.) 

As  to  the  date,  title,  &c.,  of  the  statement  of  defence,  see  **DaU,  TiUe^ 
(£rc.,'*  ante,  p.  6,  the  above  forms,  and  the  form  cited  *'  Counterclaim^y** 
potty  p.  578 ;  and  as  to  the  description,  &c.,  of  amended  pleadings,  see 
O.  XXVm.  r.  9,  cited  ante,  p.  17.  As  to  siffnature,  dehvery,  &c.,  of 
pleadings,  see  ante,  p.  14.  As  to  the  names  of  the  parties,  misnomer,  &c., 
see  anUj  pp.  46,  47. 

Matter  pleaded  strictly  by  way  of  defence,  that  is,  matter  alleged  in 
answer  to  the  plaintiff's  claim,  should  be  headed  with  tiie  word  **Defenoe*^ ; 
and  matter  alleged  by  way  of  counterclaim  should  be  headed  with  tbo 
word  *'  Counterclaim,"  so  as  to  distinguish  it  from  what  is  pleaded  simply 
as  matter  of  defence. 
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The  like,  where  there  are  two  Defendants^  and  one  of  them  defends 

separately  from  the  other  (6). 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,   Plaintiff, 

and 
C.  D.  and  E.  F.,   Defendants. 

Defence  of  the  above-named  defendant  E.  F. 

The  defendant,  E.  F.,  says  that : — 

1.  &o.     [^See  the  preceding  form."] 


Form  of  Defence f  where  different  (Grounds  of  Defence  are  pleaded 
to  different  Parts  of  the  Plaintiff^ s  Claim  {c). 

1.  As  to  the paragraph  [or,  the and para- 
graphs] of  the  statement  of  daim,  or.  As  to  the  plaintiff's  claim 
for,  &c.,  or,  in  respect  of,  &o.,  or^  As  to  the  alleged  breach  of  the 
oovenant  to  repair  [here  state  the  ground  of  defence  relied  upon  in 
this  paragraph^  limiting  it  to  that  part  of  the  plaintiff'^ s  claim  to 
which  the  particular  defence  is  intended  to  be  pleaded^, 

2,  3,  &c.     As  to,  &c.   [If  there  are  other  distinct  grounds  of 


(6)  liVliere  there  are  two  or  more  defendants  they  may,  at  their  discre- 
tion, either  plead  jointly,  or  seyer  in  their  defences  and  deliver  separate 
statements  of  defence.  Where  they  thus  sever,  each  of  the  separate 
statements  of  defence  should  be  described  in  the  heading  as  that  of  the 
person  or  persons  pleading  it,  as  in  the  above  form. 

(c)  Where  a  ground  of  defence,  other  than  a  mere  denial  traversing  in 
terms  an  allegation  in  the  claim,  is  intended  to  be  pleaded  to  a  part  only 
of  the  claim,  this  should,  in  general,  be  shown  by  prefixing  a  statement 

to  that  effect,  such  as  **As  to  the paragraph  of  the  statement  of 

claim,"  or  some  similar  statement,  as  in  the  above  forms. 

By  O.  XXVn.  r.  9,  **  If  the  plaintiffs  claim  be  for  a  debt  or  liquidated 
demand,  the  detention  of  goods  and  pecuniary  damages,  or  for  any  of  such 
matters,  or  for  the  recovery  of  land,  and  the  defendant  delivers  a  defence, 
which  purports  to  offer  an  answer  to  part  only  of  the  plaintiff's  alleged 
cause  of  action,  the  plaintiff  may  by  leave  of  the  Court  or  a  judge  enter 
judgment,  final,  or  interlocutory,  as  the  case  may  be,  for  the  pai-t  un- 
answered ;  provided  that  the  unanswered  part  consists  of  a  separate  cause 
of  action,  or  is  severable  from  the  rest,  as  in  the  case  of  part  of  a  debt  or 
liquidated  demand:  provided  also  that,  where  there  is  a  counterclaim, 
ezecutibn  on  any  sucn  judgment  as  above  mentioned  in  respect  of  the 
plaintifrs  claim  shall  not  issue  without  leave  of  the  Court  or  a  judge.*' 
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defence  applicable  to  other  parts  of  the  claim,  tJiey  should  be  stated 
in  like  manner  in  consecutive  paragraphs,  and  each  of  such  para- 
graphs should  be  limited  at  its  cammeficement  to  that  part  of  the 
statement  of  claim  to  which  it  is  intended  to  be  pleaded'^. 


A  like  Form  of  Defence,  where  different  Grounds  of  Defence  are 
pleaded  as  to  different  Parts  of  a  Claim  in  respect  of  a  Simjile 
Contract  Debt  other  than  a  Bill^  Note,  or  Cheque  (c). 

[See  B.  8.  C.  1883,  App.  D.,  Sect.  IK,  and  App.  E.,  Sect.  IL) 

The  defendant  says  that : — 

1.  Except  as  to  £ ,  part  of  the  money  claimed  [here  state 

the  ground  of  defence  relied  upmi  a^  to  the  part  pleaded  to\. 

2.  As  to  the  said  £ [here  state  some  ground  of  defence  as 

to  the  excepted  part  of  the  claim,  or  patient  into  Court  in  sati^aC" 
tion  of  if], 

A  like  Form, 
{See  R.  8.  C.  1883,  App.  D.,  Sect.  IF.) 

1.  As  to  £ ,  parcel  of  the  money  claimed  [/lere  state  a 

distinct  ground  of  defence  to  the  part  of  the  claim  pleaded  U>], 

2.  As  to  the  said  £ [state  any  other  distinct  ground  of 

defetice  as  to  the  part  pleaded  to], 

3.  As  to  the  residue  of  the  daim  [or,  of  the  money  claimed] 
[here  state  some  ground  of  defe^tce  as  to  the  residue,  or  pay  money 
into  Court  in  satisfaction  of  it]. 


For  Forms  of  Defence  where  there  is  a  Counterclaim,  see  post, 

pp.  678,  679. 


Form  of  a  Paragraph  stating  a  Distinct  Ground  of  Defefice  ami 
repeating  Allegations  contained  in  a  preceding  Paragraph. 

The  defendant  repeats  the  statements  made  in  the  above 

paragraph  [except  so  much  thereof  as  alleges,  or,  relates  to,  &o., 

(c)  See  Last  note. 
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exciting  anything  'not  intended  to  be  repeated\  and  further  says 
that  [here  state  the  additional  matter  constituting,  together  icith  the 
repeated  allegation,  the  separate  ground  of  defence  relied  upon  in 
f/iis  paragraph^ . 


For  a  Form  of  Defence  by  an  Infant  tcho  defends  by  Guardian,  see 

" Infancy,^ post,  p.  735. 


Form  of  an  Amended  Defence  (d). 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,   Plaintiff, 

and 
C.  D.,   Defendant. 

Amended  Defence. 

[i/*  the  amendment  is  made  under  an  order  for  amendment,  add. 

Amended  the  day  of ,  18 — ,  pursuant  to  order  of 

Master ,  or,  the  Hon.  Mr.  Justice  — — ,  dated  the  

of ,  18—.] 

The  defendant  says  that : — 

1,  2,  &c.  [state  the  defence  as  amended'], 

(Signed)     L.  M. 

Delivered  the of ,  18 — . 


Defences  arising  after  Action  and  before  Deliver^y  of  a  Statement 

of  Defence  {e). 

After  the  commencement  of  this  action,  viz.,  on  the of 

,  18 —  [here  state  the  matter  of  defence  relied  upon]. 


Fbr  a  Defence  of  Payment  after  Action  of  a  Simple  Contract  Debt, 
see  R.  8.  C.  1883,  App.  D.,  Sect.  IV.,  died  ''Payment;' 
post,  p.  796. 

id)  See  "  Amendment  of  Fteadinga"  ante,  p.  14. 
e)  See  **  Defences  arising  after  Action y^  ante,  p.  554. 
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Defence  of  Matter  ansing  after  Action  and  after  Delivery  of  a 

Statement  of  Defence  (e). 

Further  Def enoe. 

The  defendant  by  way  of  further  defence  says  that : — 

1.  After  the  delivery  of  the  statement  of  defence  herein^  viz., 

on  the of ^  18 —  [here  state  the  matter  of  defence  reUed 

upon^. 


For  Fw^ms  of  Defence  stating  an  Objection  in  Point  of  Laic^  see 
**  Proceedings  in  Lieu  of  Demurrer^^^  posty 'p,  602. 


Form  of  Particuhrs  of  Defence^  delivered  in  pursuance  of  an  Order 
under  0.  XIX,  r.  7  :  see  "  Particulars^^^  antcy  p.  37. 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,    Plaintiff, 

and 
C.  D.,    Defendant. 

The  following  are  the  particulars  of  [state  the  matter  of  which 
th-e  defendant  tuts  been  ordered  to  give  particulars']  delivered  pur- 
suant to  the  order  of ,  dated  the of ,  18—,  [ntate 

the  particulars  in  accordance  tcith  the  order^  and,  if  nccessarf/y  in 
numbered  paragraphs] . 

Dated  the of ,  18 — . 

G.  H.,  Defendant's  Solicitor  [or  Agent]. 
To  Mr.  E.  F.,  the  Plaintiff's  Solicitor  [or  Agent]. 

(c)  See  **  Defences  arising  after  AdioUj^^  ante^  p.  554. 
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m. — General  Forms  of  Reply,  Ac.  (a). 

(^/^epZie*  and  subsequent  pleadings,'] — It  is  provided  {inter  alia)  by 
O.  XIX.  r.  2,  that  **me  plaintiff  shall,  subject  to  the  provisions  of 
O.  XXTTT,,  and  at  such  time  and  in  such  manner  as  therem  prescribed, 
deliver  his  reply  (if  any)  to  the  defendant's  defence,  set-off,  or  counter- 
claim." 

As  to  the  title,  date,  description,  and  signature,  &c.,  of  replies  and  sub- 
sequent pleadings,  see  **  Daie^  title,  Ac."  ante,  p.  6;  **  Signature  of  Plead- 
inySy"  ante,  p.  14,  and  the  forms  in  the  text;  and  see  **  Replies  to  Counter- 
claims,*^  post,  p.  581 ;   **  Amendment  of  Pleadings,"  ante,  p.  14. 

The  reply,  in  its  ordinary  sense,  is  the  plaintiff's  answer  to  the  matters 
pleaded  byway  of  defence  to  his  claim,  but  the  word  "reply"  is  also 
used  to  denote  the  plaintiffs  defence  to  a  counterclaim  set  up  by  the 
defendant.  The  rules  applicable  to  replies  to  counterclaims  are  in  many 
respects  materially  different  from  those  which  govern  ordinary  replies  to 
matters  alleged  by  way  of  defence.  TSee^a/,  p.  581,  where  see  the  rules 
applicable  to  rephes  to  counterclaims. ) 

The  following  observations  refer  to  replies  to  defences  as  distin- 
guished from  counterclaims,  and  to  pleadings  subsequent  to  reply. 
The  plaintiff,  by  his  reply  to  a  defence  properly  so-called,  *'may  lom 
issue  upon  the  defence,  and  each  party  in  his  pleading  (if  any)  subse- 
quent to  replv,  may  join  issue  upon  the  previous  pleading.  Such  joinder 
of  issue  shall  operate  as  a  denial  of  every  material  allegation  of  fact  in 
the  pleading  upon  which  issue  is  joined,  but  it  may  except  any  facts 
whicn  the  party  may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitted."    (0.  XIX.  r.  18.) 

If  no  counterclaim  is  pleaded  by  the  defendant,  and  the  plaintiff  merely 
wishes  to  deny  all  the  material  facts  which  are  alleged  by  way  of  defence 
to  the  claim,  without  stating  any  further  facts  or  raising  any  objection 
in  point  of  law,  he  need  not  deliver  any  reply,  but  may  leave  a  joinder  of 
issue  to  be  implied  under  0.  XXYII.  r.  13,  cited  post,  p.  563.  But  the 
plaintiff  must  deliver  a  reply,  where  the  statement  of  defence  contains  a 
counterclaim  which  he  desires  to  contest.  (See  *^  Replies  to  Counterclaims," 
post,  p.  582.)  So  he  must  deliver  a  reply,  if  he  wishes  either  to  admit 
any  of  the  material  facts  alleged  in  the  defence,  or  to  state  further  facts 
in  answer  to  those  alleged  by  the  defence,  or  to  explain  the  scope  of  his 
claim  by  a  special  reply  under  0.  XXIII.  r.  6  (cited  post,  p.  565\  or  to 
plead  an  objection  to  the  defence  in  point  of  Law  (see  "  Proceeaings  in 
Lieu  of  Demurrer,"  post,  ^.  59S), 

Wherever  a  reply  is  pleaded  by  the  plaintiff,  he  will  be  deemed  to 
admit  all  such  material  mcts  alleged  by  way  of  defence  to  the  claim  as 
are  not  denied  either  by  a  joinder  of  issue  or  by  specific  denials  in  the 
reply.    (See  O.  XIX.  rr.  13,  18,  cited  aTite,  p.  547,  and  supra,) 

If  the  defence  consists  simply  of  denials  of  alle^tions  material  to  the 
plaintiff*s  case,  the  plaintiff  must  in  general  loin  issue  upon  it  either  by 
delivering  a  reply  expressly  joining  issue  or  by  leaving  a  joinder  of  issue 
to  be  im^ed,  as  above  mentioned,  from  the  fact  of  his  not  delivering  a 
reply. 

If  the  defence  alleges  fresh  facts  by  way  of  confession  and  avoidance 
of  the  plaintiff's  allegations,  either  alone  or  together  with  denials  of  those 
allegations,  i^e  plamtiff  in  his  reply  may  join  issue  upon  the  whole 

B.L.  o  0 


' 


562         Statements  af  Defence  ai\d  Subsequent  Pleadings. 

defence  or  may  leave  such  joinder  of  issue  to  be  implied  from  his  not 
delivering  a  reply ;  or  he  may  join  issue  upon  such  part  of  the  defence  as 
he  is  not  willing  to  admit ;  or  may  plead  further  facts  by  way  of  confe«- 
sion  and  avoidance  of  the  facts  alleged  in  the  defence ;  or  may,  if  necesssrr, 
plead  such  explanatory  reply  imder  O.  XXIII.  r.  6,  as  above  mentioned ; 
or  may  state  an  objection  to  all  or  part  of  the  defence  in  point  of  law. 

The  reply,  like  the  defence  (see  ante,  p.  547),  should  answer  the  whole  1 

of  the  matters  to  which  it  is  pleaded,  as  the  defendant  may  otherwise  | 

move  for  judgment  on  admissions  under  0.  XXXII.  r.  6.  (See  ante, 
p.  653.^  If  necessary,  the  plaintiff  niay,  after  receipt  of  the  defence, 
and  before  taking  any  further  proceeding  (other  than  an  interlocutory 
application),  withdraw  all  or  any  part  of  his  claim  by  a  notice  of  dis- 
continuance under  0.  XXVI.  r.  1.  (See  **  Disconti nuance  "  post,  p.  690.) 
He  cannot  properly  do  this  by  his  reply.  (See  Brookiny  v.  MaudtXay,  2 
Times  Eep.  827.) 

As  to  the  mode  of  raising  objections  in  point  of  law  in  the  reply  or  any 
subsequent  pleading,  see  post,  p.  603. 

Where  any  particular  ground  of  reply  applies  only  to  a  part  of  the 
groimds  of  defence  alleged  by  the  defendant,  the  para^p^aph  stating  that 
ground  of  reply  should  be  so  expressed  as  to  show  distinctly  that  it  is 
pleaded  only  to  that  part  of  the  defence.  (See  **  Defences  in  General^** 
ante,  p.  647.} 

The  plaintiff,  in  replying,  may  rely  either  on  legal  or  on  equitable 
grounds  of  reply  (see  **  EauitahU  Claims  and  Defences,  <fcc.,"  ante,  p.  33) 
or  on  both,  and  may  plead  alternative  or  inconsistent  grounds  of  reply, 
if  he  thinks  fit. 

With  respect  to  the  numbering  of  paragraphs  in  replies  and  subsequent 
pleadings,  see  ante,  p.  8,  and  with  respect  to  the  order  in  which  different 
grounds  of  reply  should  be  pleaded,  see  the  observations  as  to  the  order 
of  pleading  defences,  ante,  p.  548. 

If  the  plaintiff  alleges  any  fresh  facts  in  his  reply,  or  pleads  such  ex- 
planatory reply  under  0.  XXIII.  r.  6,  as  above  mentioned,  he  must  take 
care  that  his  reply  is  consistent  with  his  statement  of  claim,  as  it  would 
otherwise  contravene  the  provisions  of  O.  XIX.  r.  16,  which  direct  that 
**No  pleading  shall,  except  by  way  of  amendment,  raise  any  new 
ground  of  claim  or  contain  any  allegation  of  fact  inconsistent  with  the 
previous  pleadings  of  the  party  pleading  the  same."  A  defect  of  this 
Kind  imder  the  former  system  of  pleading  was  called  **  a  departure**  in 
pleading,  and  was  a  ground  of  demurrer.  (See  BuUen  &  Leake,  3rdod., 
p.  819.)  It  will  now  be  ground  for  an  application  to  strike  out  the  reply 
or  rejoinder  in  which  the  defect  occurs.  But  the  rule  appears  not  to 
apply  to  the  case  of  a  reply  to  a  counterclaim.    (See  post,  p.  582.) 

The  pleading  (if  any)  of  the  defendant  in  answer  to  the  plaintiff*8  reply 
is  called  a  rejomder,  but,  as  a  joinder  of  issue  on  the  reply  will  bo  impliea 
from  not  dehvering  a  rejoinder  (see  0.  XXVII.  r.  13,  cited  post,  p.  563), 
it  is  unnecessary  to  deliver  a  rejoinder,  except  where  the  defendant  desires 
to  admit  some  of  the  facts  stated  in  the  reply,  or  to  state  fresh  facts  by 
way  of  confession  and  avoidance  of  the  matter  pleaded  in  the  reply,  or  to 
pl^d  an  objection  in  point  of  law  to  the  reply.  In  cither  of  the  two  last- 
mentioned  cases  leave  to  rejoin  specially  must  be  obtained  accordingly. 
(See  0.  XXIII.  r.  2,  below  cited.) 

The  pleadings  (if  any)  subsequent  to  rejoinder  were  called,  under  the 
former  system,  "surrejoinder,"  ** rebutter,"  "surrebutter,"  &c.  (see 
BuUen  &  Leake,  3rd  ed.,  pp.  453,  458;  Stephen  on  Pleading,  6th  ed., 
p.  55),  but  such  pleadings  ai-e  now  of  very  rare  occurrence. 
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Ordinary  Ibrm  of  Reply  to  a  Defence^  where  the  Defendant  has  not 

pleaded  a  Counterclaim. 

(See  R.  S,  C.  1883,  App.  E.,  Sects.  I.  and  II.) 

18—.  B.  No.—. 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,    Plaintiff, 

and 
C.  D.,    Defendant. 

Reply. 

The  plaintiff  says  that : — 

1.  He  joins  issue. 


By  0.  XXTTT.  r.  2,  ''No  pleading  Bubsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a  judge, 
and  then  shall  be  pleaded  only  upon  such  terms  as  the  Court  or  ju<^ 
shall  think  fit."  lieave  under  this  rule  to  plead  a  rejoinder  other  than 
a  joinder  of  issue  is  obtainable  by  summons  from  a  M£ister  at  Chambers, 
'wheneyer  the  case  fairly  requires  a  special  rejoinder. 

A  special  rejoinder  must  be  consistent  with  the  party's  statement 
of  defence,  as  it  would  otherwise  contravene  the  provisions  of  0.  XIX. 
r.  16,  above  cited. 

By  O.  XXTTT.  r.  5,  ''As  soon  as  any  party  has  joined  issue  upon  the 
preceding  pleading  of  the  opposite  party  simply,  without  adding  any 
further  or  other  pleading  thereto,  or  has  made  default  as  mentioned  in 
O.  XXYII.  r.  13,  the  pleadings,  as  between  such  parties,  shall  be  deemed 
to  be  closed."    (See  0.  XXVII.  r.  13,  cited  infra!) 

Time  for  delivering  replies  and  auhse^nt  pleadings.'] — By  0.  XXTTT. 
p.  1,  "  A  plaintiff  shaU  deliver  his  reply,  if  any,  ....  within  twenty-one 
days  after  the  defence  or  the  last  of  tne  defences  shall  have  been  delivered, 
unless  the  time  shall  be  extended  by  the  Court  or  a  judge."  This  rule 
applies  not  only  to  replies  to  defences  properly  so  ccdled,  but  also  to  the 
reply  to  counterclaim.    (See  "  CounterclaiTns"  jaosty  p.  682.) 

By  0.  XXin.  r.  3,  "Subject  to"  0.  XXIII.  r.  2,  above  cited,  "every 

S leading  subsequent  to  reply  shall  be  delivered  within  four  days  after  the 
elivery  of  the  previous  pleading,  unless  the  time  shall  be  extended  by 
the  Court  or  a  judge." 

As  to  the  mode  of  computing  time,  and  as  to  vacations,  &c.,  see  "  Tirne 
for  delivering  pleadings"  ante,  p.  17. 

As  to  ext^Qsions  of  the  time  for  replying,  rejoining,  &c.,  by  consent  in 
writing,  see  0.  LXTV'.  r.  8,  cited  ante,  p.  18. 

By  O.  XXVn.  r.  13,  "If  the  plaintiff  does  not  deliver  a  reply,  or  any 
parW  does  not  deliver  any  subsequent  pleading,  within  the  period  allowed 
for  that  purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expira- 
tion of  that  period,  and  all  the  material  statements  of  fact  in  the  pleading 
last  delivered  shall  be  deemed  to  have  been  denied  and  put  in  issue." 
This  rule  does  not  apply  to  replies  to  counterclaims.  (See  "  Counter' 
claims" posi,  p. 582.) 

oo2 
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2.  &c.    \^Here  state  in  a  summary  form^  and  in  paragraphs 
numbered  consecutively y  any  other  grounds  of  i^ly  relied  vponJ] 

{Signed)        L.  M. 
Delivered  tiie of ,  18 — . 


For  Forms  of  Reply  wJiere  the  Defendant  has  pleaded  a  Counter^ 

claim^  seepost,  pp.  681  et  seq. 


For  Foi^ms  of  Reply  stating  an  Objectiwi  in  Point  of  Law,  see 
"  Proceedings  in  Lieu  of  Demurrer ^^  post^  pp.  603,  604. 


Reply  stating  different  Grounds  of  Reply  to  different  Grounds  of 

Defence  alleged  by  the  Defendant, 

The  plaintiff  says  that — 

1.  As  to  the  paragraph  [or,  the and para- 
graphs] of  the  defence  [or,  As  to  the  allegation  that,  &c.,  or,  Aa 
to  so  muoh  of  the  defence  as  alleges  that,  &c.],  he  joins  issue. 

2.  As  to  the paragraph  of  the  defence  \here  state  any 

grounds  of  reply  as  to  the  matters  alleged  in  that  paragraph']. 


Reply  to  a  Defence  pleaded  by  one  of  several  Defendants  who  hare 

severed  in  their  Defences. 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.  and  C.  D.,    Plaintiffs. 

and 
E.  F.,  G.  H.  and  I.  K.,    Defendants, 

Eeply  to  the  defence  of  the  defendant  G.  H. 

The  plaintiffs,  as  to  the  defence  of  the  above-named  defendant 
G.  H.,  say  that : — 

1.  &c.  \_Here  state  the  grounds  of  reply  relied  upon  in  answer  to 
the  defence  to  which  the  reply  is  pleaded.] 
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Form  qfJRe/otnder  to  a  Bepli/y  where  the  Defendant  has  not  pleaded 

a  Counterclaim, 

[Heading  as  in  the  first  Form^  ante,  p.  563.] 

Bejoinder. 

The  defendant  says  that — 

1.  He  joins  issue. 

2.  &o.  iSere  state,  in  paragraphs  numbered  separately ,  any  special 
grounds  of  rejoinder  pleaded  by  leave  under  0.  XXIII.  r.  2,  cited 
ante,  p.  668.] 

For  Forms  of  Bejoinder  to  a  Reply,  where  the  Defendant  has 
pleaded  a  Counterclaim,  see  "  Counterclaims,''  post,  p.  586. 


rV. — Replies  under  0.  XXUI.  r.  6  {a). 


(a)  By  0.  XXin.  r.  6,  '^  No  new  assignmeiit  shall  be  necessary  or 
used.  But  everything  which  was  formerly  alleged  by  way  of  new  as- 
signment may  hereaf tw  be  introduced  by  amendn^nt  of  the  statement  of 
claim  or  by  way  of  reply." 

Under  the  system  of  pleading  which  was  in  force  preyionsly  to  the 
Judicatare  Acts,  it  frequently  happened  that  in  consequence  of  the  gener- 
ality of  statement  allowed  in  declarations,  a  plea  either  mistook  altogether 
the  cause  of  action,  or  restricted  it  within  narrower  limits  than  the  plain- 
tiff intended.  In  such  cases  the  plaintiff  was  not  allowed,  under  a  mere 
denial  of  the  matter  of  defence  alleged  in  the  plea,  to  show  that  he  was 
suin^  for  other  causes  of  action  thsA  those  to  which  the  matter  pleaded 
applied,  as  by  such  denial  he  was  deemed  to  adopt  the  particular  or 
restricted  cause  of  action  which  the  plea  had  specified  {Sogers  y.  Custance, 
1  Q.  B.  77 ;  Bracegirdle  v.  Peacock,  8  Q.  B.  174 ;  Jubb  v.  Ellis,  3  D.  &  L. 
364),  and  he  was  not  allowed  to  reply  by  merely  denying  that  the  cause 
of  action  specified  in  the  plea  was  the  cause  of  action  stated  in  the  declara- 
tion, because  the  defendant  would  thereby  haye  been  precluded  from 
pleading  any  matter  of  defence  which  h^  might  haye  to  the  causes  of 
action  on  wnich  the  plaintiff  really  relied  {Sprigg  y.  Neal,  3  Ley.  92 ; 
Heydon  y.  Thompson,  1  A.  &  E.  210;  Wheeler  y.  Senior,  7  M.  &  W.  562 ; 
Aldred  y.  Constable,  6  Q.  B.  370;  Glover  y.  ZWacon,  9  Ex.  158).  It  was 
also  held  that  a  repl^  joining  issue  under  s.  79  of  the  0.  L.  P.  Act,  1852, 
did  not  import  a  dexual  that  the  cause  of  action  specified  in  the  plea  was 
the  same  as  that  stated  in  the  declaration.  (Glover  y.  Dixon,  supra; 
Huddart  y.  Bigby,  L.  E.  5  ft.  B.  139;  39  L.  J.  Q.  B.  19;  see  **  Ways,'' 
post,  p.  1000.)  In  such  cases,  therefore,  where  the  plea  primd  facie 
answered  the  whole  of  the  declsiration  so  as  not  to  be  demurrable  on  the 
ground  that  it  only  answered  part  of  the  alleged  cause  of  action,  the 
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plaintiff  was  in  general  obliged,  in  order  to  prevent  the  exclusion  or 
undue  restriction  of  his  causes  of  action,  either  to  amend  his  declaration 
so  as  to  show  distinctly  what  his  real  causes  of  action  were,  or  to  plead  a 
new  assignment.    (See  Bullen  &  Leake,  3rd  ed«,  p.  654.) 

A  new  assignment  was  a  pleading  in  the  nature  of  a  special  kind  of 
reply,  which  explained  the  declaration  in  such  a  manner  as  to  point  out 
the  real  or  supposed  mistake  of  the  defendant,  and  to  show  that  the 
defence  pleaded  was  either  wholly  inapplicable  to  the  causes  of  action 
relied  upon  by  the  plaintiff,  or  was  applicable  only  to  a  "part  of  them.  It 
stated  that  the  plaintiff  was  suing  for  another  cause  of  action  than  that 
admitted  in  the  plea ;  as,  for  example,  for  another  promise  or  debt 
(Hey don  v.  Thompsony  1  A.  &  E.  210 ;  Monkman  v.  Shepherdson,  11  A.  & 
E.  411 ;  Jubh  y.  ijllUy  3  D.  &  L.  364),  for  a  trespass  on  a  different  spot 
or  upon  a  different  occasion  {Pratt  v.  Groome,  15  East,  235;  Oakley  v. 
Davis,  16  East,  82),  or  for  an  excess  in  committing  an  act  which  the 
defendant  had  attempted  to  justify  by  his  plea  (Loioeth  v.  Smith j  12  M.  & 
W.  582 ;  Worth  v.  Terrington,  13  M.  &  W.  781 ;  Play/air  v.  Mu$grove,  14 
M.  &  W.  239 ;  Ash  v.  Dawnay,  8  Ex.  237). 

Where  the  plea  wholly  mistook  the  causes  of  action  relied  upon  by  the 
plaintiff,  the  new  assignment  stated  that  the  plaintiff  wa&  stung  not  for 
the  causes  of  action  admitted  in  the  plea,  but  for  breaches  of  other 
contracts,  or  for  other  breaches  of  the  same  contract,  or  for  trespasses  or 
grievances  committed  at  other  times  and  on  other  occasions  than  thoso 
referred  to  in  the  plea,  or  for  trespasses  or  grievances  committed  to  a 
greater  extent  and  with  more  violence,  or  for  a  longer  time,  than  was 
necessary  for  the  purposes  or  upon  the  occasions  stated  in  the  plea.  (See 
Bullen  &  Leake,  3rd  ed.,  pp.  665,  755.)  Where  the  plea  correctly 
answered  part  of  the  causes  of  action,  but  unduly  restricted  them,  the 
plaintiff,  if  he  disputed  the  truth  of  the  matter  of  defence  pleaded,  joined 
issue  on  the  plea,  and  also  new  assigned  that  he  sued  not  only  for  the 
causes  of  action  admitted  in  the  plea,  but  also  for  breaches  of  other 
contracts,  or  for  other  breaches,  or  for  trespasses  or  grievances  committed 
at  other  times,  &c.,  than  those  referred  to  in  the  plea.    (76.) 

The  plaintiff  under  a  new  assignment  was  bound  to  state  and  prove  a 
cause  of  action  within  the  terms  of  the  declaration  {Oheaaley  v.  MtTiea^ 
10  East,  73 ;  Pugh  v.  Griffith,  7  A.  &  E.  827),  and  of  the  partioulare  (if 
any)  delivered  by  him  (0.  L.  P.  Act,  1852,  s.  87,  now  repealed).  A  new 
assignment  was  pleaded  to  in  the  same  manner  as  a  declaration,  subject, 
however,  to  the  restrictions  imposed  by  s.  88  of  the  C.  L.  P.  Act,  1852 
(now  repealed). 

As  to  the  practice  with  respect  to  new  assignments  under  the  former 
system  of  pleading,  see  further,  Bullen  &  Lesuse,  3rd  ed.,  pp.  653  H  $eq,, 
and  pp.  755  et  aeq.,  and  Stephen  on  Pleading,  6th  ed.,  pp.  186—195. 

The  necessity  for  an  amendment  or  reply  introducing  matter  in  the 
nature  of  a  new  assignment  rarelv  arises  under  the  present  system  of 
pleading,  but  it  may  occasionally  be  found  necessary  to  proceed  under 
O.  XXlTT.  r.  6,  above  cited,  in  cases  where,  in  answer  to  a  general  state- 
ment of  the  plaintiff's  ground  of  complaint,  a  defence  is  pleaded  which, 
while  setting  up  a  primd  facie  answer  to  the  claim,  apparently  mistakes 
the  causes  of  action  intended  to  be  sued  upon,  or  unduly  restricts  the 
causes  of  action  on  which  the  plaintiff  rehes.  (See  **  Trespass"  po$i, 
p.  971.)  Li  such  cases  the  plaintiff  could  not  properly  reply  oy  ]^eading 
a  mere  denial  that  the  causes  of  action  referred  to  in  the  defence  were  the 
same  aa  those  mentioned  in  the  statement  of  claim  (or  in  the  indanement 
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of  the  writ  of  sammons),  and  it  would  Beem  also  that  he  would  not  in 
general  be  entitled  to  raise  that  point  under  a  mere  joinder  of  issue  on  the 
defence,  unless  perhaps  in  cases  where  he  is  in  a  position  to  show  that  the 
causes  of  action  on  which  he  relies  are  wholly  and  obviously  distinct  from 
the  supposed  causes  of  action  which  are  specified  in  the  defence.  (See 
'<  Waygy  poHyp,  1000.)  It  is  therefore  usually  advisable  for  the  plaintiff 
under  these  circumstances  to  proceed  under  the  rule  above  cited  by 
amending,  so  as  to  show  distinctly  what  are  the  causes  of  action  relied 
in>on,  or  by  replying  specially  in  such  a  manner  as  to  give  distinct  notice 
of  his  intention  to  contend  that  the  defence  pleaded  is  not  applicable  to  the 
causes  of  action  relied  upon,  or  applies  only  to  a  part  of  them. 

Where  the  matter  sought  to  oe  introduced  in  the  nature  of  a  new 
assignment  merely  constitutes  a  minor  portion  of  the  cause  of  action 
relied  upon,  and  the  plaintiff  disputes  the  truth  of  the  matters  alleged  in 
the  defence  and  wishes  to  proceed  for  the  causes  of  action  which  it  pro- 
fesses to  answer,  as  well  as  for  those  to  which  it  does  not  apply,  the  simpler 
and  better  course  will  usually  be  to  join  issue  at  once  on  tne  defence,  and 
also  to  introduce  the  omitted  matter  by  way  of  a  special  reply  under  the 
rule  above  cited.  But  where  the  plaintiff  does  not  wish  to  proceed  at  all 
in  respect  of  the  causes.of  action  which  the  defence  professes  to  answer, 
and  relies  upon  wholly  different  causes  of  action,  the  better  course  will 
usually  be  to  amend  by  stating  the  causes  of  action  rlslied  upon  with 
greater  particularity. 

There  is  this  advantage  in  introducing  the  explanatory  matter  by  waj 
of  an  amendment,  that  the  defendant  will  then  be  obliged  to  plead  his 
defence  to  the  newly  stated  matter  specifically,  whereas  if  it  is  merely 
introduced  in  the  reply,  it  seems  that  he  will  be  at  liberty  simply  to  join 
issue  upon  it,  or  allow  a  joinder  of  issue  upon  it  to  be  implied  under 
0.  XXVJLL,  r.  13,  ante,  p.  563,  from  his  not  delivering  any  rejoinder,  and 
indeed  will  not  be  entitled  to  plead  without  leave  any  other  rejoinder  than 
a  joinder  of  issue.     (0.  XXIII.  r.  2,  ante^  p.  563.) 

If  the  defendant,  on  such  a  reply  being  pleaded,  wishes  to  pav  money 
into  Court,  as  to  the  newly  stated  matter,  he  should  obtam  leave  to 
amend  the  defence  and  pay  money  into  Court.  (See  ^*  Amendment  of 
FUadingSyy  ante,  p.  14,  and  ^*  Payment  into  Gourt,^^  post,  p.  798^ 

A  special  reply  in  the  nature  of  a  new  assignment  under  0.  XXTTT. 
r.  6  need  not  be  in  any  particular  form,  but  it  must  state  the  omitted 
matter  with  sufQcient  particularity  to  point  out  distinctly  what  are  the 
causes  of  action  relied  upon  by  the  plamtiff,  and  what  the  case  is  which 
the  defendant  has  to  meet.  It  must  oe  consistent  with  the  terms  of  the 
statement  of  daim,  or  of  the  indorsement  of  the  vrrit  where  no  statement 
of  claim  has  been  delivered,  or  of  the  particulars,  if  any,  delivered  by  the 
plaintiff,  and  cannot,  therefore,  be  pleaded  in  respect  of  any  causes  of 
action  not  covered  by  those  terms  respectively.  (See  ante,  p.  666.)  If 
such  reply  introduced  new  matter  which  was  inconsistent  with  the  terms 
of  the  statement  of  claim,  it  would  be  objectionable  as  contravening  the 
provisions  of  0.  XIX.  r.  16,  cited  ante,  p.  562. 

Under  the  former  system  of  pleading,  a  new  assignment  did  not  operate 
as  an  admission  of  the  truth  of  the  matters  of  defence  alleged  in  the  plea 
to  which  it  was  pleaded.  {Norman  v.  Wesoombe,  2  M.  &  W.  349 ;  Bohert- 
«m  V.  Oantlett,  16  M.  &  W.  289 ;  Ellison  v.  Isles,  11  A.  &  E.  665.)  But 
it  would  seem  that  a  reply  in  the  nature  of  a  new  assignment  under 
O.  XXTTT.  r.  6  would,  if  unaccompanied  by  a  joinder  of  issue  or  by  a 
stat^nent  to  the  effect  that  the  plaintiff  denied,  or  refused  to  admit,  the 
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Reply  that  the  Contract  sued  upon  is  not  the  Contract  referred  to 
in  the  DefencCy  giving  Particulars  of  the  Contract  relied  upon. 

The  agreement  \ory  oovenant]  mentioned  in  the  statement  of 
claim  [or,  where  no  statement  of  claim  has  been  delivered^  in  the 
indorsement  of  the  writ  of  summons]  is  not  the  agreement  [or, 
ooTenant]  which  is  referred  to  in  the  defence,  but  is  another  and 
different  agreement  [oTy  covenant],  viz.  [state  particulars  of  the 
agreement,  or  covenant,  which  is  retied  upon  by  the  plaintiff "]. 


Reply  that  the  Breaches  relied  upon  are  not  the  same  as  those 
referred  to  in  the  Defence,  giving  particulars  of  the  Breaches 
relied  upon. 

The  breaches  mentioned  in  the  statement  of  claim  [or,  where 
no  statement  of  claim  has  been  delivered,  in  the  indorsement  of  the 
writ  of  summons]  are  not  the  breaches  referred  to  in  the  defence, 
but  other  and  different  breaches  of  the  said  agreement  [or, 
covenant].  They  are  as  follows,  viz. : — [state  particulars  of  the 
breaches  relied  upon  by  the  plaintiff,  as,  for  instance.  They  are 
breaches  of  the  said  agreement  {or,  covenant)  which  were  com- 
mitted by  the  defendant  subsequently  to  the of ,  18 — 

{or,  the  date  of  the  said  release,  or,  judgment,  &c.),  viz.,  between 
that  date  and  the of ,  18—]. 


R^ly  joining  Issue  on  the  Defence,  and  stating  thai  the  Breaches 
relied  upon  include  Breaches  other  than  those  which  are 
admitted  by  the  Defence. 

1.  The  plaintiff  joins  issue. 

2.  The  breaches  of  the  said  agreement  [or,  covenant]  which 
are  relied  upon  by  the  plaintiff,  and  in  x^peot  of  which  tins 
action  is  brought  [or.  The  breaches  of  the  said  agreement  {or, 
covenant)  which  are  mentioned  in  the  statement  of  claim,  or,  if 
no  statement  of  claim  has  been  delivered,  in  the  indorsement  of  the 
writ  of  summons],  include  not  only  those  breaches  which  are 
admitted  [or,  referred  to]  in  the  defence,  but  also  other  breaches 


matters  alleged  ia  the  defence,  have  the  effect  of  admittiug  the  truth  of 
the  material  facts  stated  in  the  defence.  (See  O.  XIX.  r.  13,  cited  ante, 
p.  547.) 


i 
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of  the  said  agreement  [or,  covenant],  viz. : — [state particulars  of 
such  of  the  breaches  relied  upon  as  are  not  admitted  by  the  defence  : 
see  the  preceding  form]. 


Reply  stating  tluit  the  Wrongful  Acts  complained  of  are  different 
from  those  which  are  admitted  in  the  Befence^  and  giving 
Particulars  of  them. 

The  acts  which  are  complained  of,  and  for  which  this  action 
is  bronght  [or,  The  wrongful  acts  which  are  mentioned  in  the 
statement  oi  claim,  or,  if  no  statement  of  claim  has  been  delivered^ 
in  the  indorsement  of  the  wTit  of  summons],  are  not  the  tres- 
passes [or^  grievances,  or,  acts]  which  are  admitted  [and  attempted 
to  be  justified]  in  the  defence.  They  are  trespasses  [or,  grievances, 
ofy  wrongful  acts]  committed  by  the  defendant  upon  other  parts 
of  the  said  land  [pry  in  respect  of  other  goods,  or^  at  other  times, 
or^  upon  other  occasions,  or^  for  other  purposes]  than  those 
referred  to  in  the  defence. 

Particulars  are  as  follows : — [State  particulars  of  the  causes  of 
action  relied  upon  by  the  plaintiffs  so  as  to  shmc  tJiat  the  defence 
pleaded  is  inapplicable  to  them.'] 


Reply  joining  Issue  on  the  Defence ^  and  also  stating  that  besides  the 
Matters  admitted  by  the  Defence  the  Plaintiff  complains  of 
other  Wrongful  Acts  of  the  Defendant^  and  giving  Particulars 
thereof. 

1.  The  plaintiff  joins  issue. 

2.  The  wrongful  acts  [or^  trespasses,  or,  grievances]  complained 
of  by  the  plaintiff  in  this  action  include  not  only  those  which 
are  admitted  for,  referred  to  and  attempted  to  be  justified]  in 
the  defence,  but  also  trespasses  [or^  grievances,  or^  wrongful 
acts]  committed  by  the  defendant  upon  other  parts  of  the  said 
land  [ar^  in  respect  of  other  goods,  or^  at  other  times,  or,  upon 
other  occasions,  or^  for  other  purposes]  than  those  referred  to  in 
the  defence. 

Particulars  are  as  follows : — [State  particulars  of  mch  of  the 
acta  complained  of  as  are  not  admitted  by  the  defence.] 
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A  like  R^ly  to  a  Defence  of  Justification^  where  the  Plaintiff 

complains  of  an  Excess. 

1.  The  plaintiff  joiiiB  issue. 

2.  The  wrongful  acts  [or^  trespasses,  ar,  ffrieyanoes]  oom- 
plained  of  by  the  plaintiff  in  this  action  indude  not  onlj  those 
which  are  admitted  [or,  referred  to  and  attempted  to  be  justi- 
fied] in  the  defence,  but  also  wrongful  acts  [or,  trespasses,  or^ 
grievances]  oonmiitted  by  the  defendant  to  a  greater  extent  and 
with  more  violence  [or,  for  a  longer  time]  than  was  neoessaiy 
for  the  purposes  [or^  upon  the  occasions]  referred  to  in  the 
defence. 

Particulars  are  as  follows : — 


lAke  Fonns  of  Reply:  see  "  Ways,''  post,  pp.  1000,  1001. 


(    571    ) 


CHAPTER  VIII. 

CoUNTERCIJilMS  (a). 


(a)  Counterclaims  in  general.'^ — Preyiously  to  the  Judicature  Acts,  a 
dexendant  who  had  a  cross-claim  against  the  plaintiff  could  not  in  any 
case  recover  anything  in  respect  of  it  from  the  pLaintifP  by  way  of  counter- 
claim in  the  same  action  {Stooke  v.  Taylor^  5  Q.  B.  D.  569,  575  et  aeq, ;  49 
L.  J.  Q.  B.  857),  although  in  cases  of  mutual  debts  within  the  statutes  of 
set-off  (2  Geo.  II.  c.  22,  s.  13 ;  8  Geo.  11.  c.  24,  ss.  4,  5\  and  in  certain 
other  cases  mentioned  under  *'  Set-off ^^  post^  V-  ^^^t  ^  aefendant  mi^ht 
plead  a  set-off  by  way  of  defence.  The  Judicature  Acts,  whilst  preservmp; 
the  ri^ht  of  pleading  a  defence  of  set-off  in  cases  in  which  set-off  could 
haye  been  pleaded  under  the  law  existing  preyiously  to  tiie  Judicature 
Acfcs  (see  ^^  Set-off ^^  postf  p.  822),  haye  greatiy  extended  the  defendajit's 
rights  in  respect  of  cross  claims  against  the  plaintiff. 

By  O.  XIX.  r.  3,  **  A  defendant  in  an  action  may  set  off,  or  set  up  by 
way  of  counterclaim  against  the  claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  coimterclaim  sound  in  damages  or  not,  and  such 
set-off  or  counterclaim  shall  haye  the  same  effect  as  a  cross-action,  so  as 
to  enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross-claim.  But  the  Court  or  a  judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the  opimon  of 
the  Court  or  judge  such  set-off  or  counterclaim  cannot  be  conyeniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  per- 
mission to  the  defendant  to  ayail  himseS  thereof." 

By  O.  XXI.  r.  17,  **  Where  in  any  action  a  set-off  or  counterclaim  is 
established  as  a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge 
may,  if  the  balance  is  in  myour  of  tne  defendant,  giye  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  defendant 
such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case." 

These  rules,  in  so  far  as  they  giye  the  right  of  enforcing  cross-claims 
in  the  same  action,  are  based  on  the  following  enactments  of  the  Judica- 
ture Act,  1873. 

By  s.  24  (3)  of  that  Act,  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  and  every  judge  thereof,  have  "power  to  grant  to 
any  defendant  in  respect  of  any  eqmtable  estate  or  right,  or  other  matter 
of  equity,  and  also  in  respect  of  any  legal  estate,  right,  or  titie  claimed  or 
asserted  by  him,  aU  such  relief  against  any  plaintiff  or  petitioner  as  such 
defendant  shall  have  properly  claimed  by  his  pleading,  and  as  l^e  said 
Courts  respectively,  or  any  judge  thereof,  might  have  granted  in  any  suit 
instituted  for  that  purpose  by  the  same  defendant  against  the  same  plain- 
tiff or  petitioner ;  and  also  all  such  relief  relating  to  or  connected  with 
the  original  subject  of  the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  party  to  tiie  same  cause  or 
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matter  or  not,  who  shall  have  been  duly  seryed  with  notice  in  writing  of 
such  claim  pursuant  to  any  Kule  of  Court  or  any  order  of  the  Court,  as 
might  properly  haye  been  granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  ineriatuted  by  the  same  defendant  for 
the  like  purpose;  and  every  person  served  with  any  such  notice  shall 
thencefoith  be  deemed  a  party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such  claim  as  if  he  had  been  duly 
sued  in  the  ordinary  way  by  such  defendant" 

By  B.  24  (7),  "l!he  Hi|^h  Court  of  Justice  and  the  Court  of  Appeal 
respectively,  in  the  exercise  of  the  jurisdiction  vested  in  them  bv  this 
Act  in  every  cause  or  matter  pendinj^  before  them  respectively,  shall  have 
power  to  grant,  and  shall  grant,  either  absolutely  or  on  such  reasonable 
terms  and  conditions  as  to  them  shall  seem  just,  all  such  remedies  what- 
soever as  any  of  the  parties  thereto  may  appear  to  be  entitled  to  in  respect 


of  any  and  every  legal  or  equitable  claim  properly  brought  forward  bv 
them  respectively  in  such  cause  or  matter ;  so  that,  as  far  as  possible,  all 
matters  so  in  controversv  between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  aU  multiplicity  of  legal  pro- 
ceedmgs  concerning  any  of  such  matters  avoided.*' 

Under  the  above-mentioned  provisions  a  defendant  who  has  a  claim 
against  the  plaintiff  which  he  could  have  enforced  by  a  cross-action,  is  in 
general  enfiU)led  (subject  to  the  powers  of  disallowance  or  exclusion 
under  0.  XIX.  r.  3,  and  O.  XXL  r.  15,  cited  pp.  571,  573),  to  enforce 
such  cross-claim  in  the  same  action  by  way  of  ooimterclaim.  The  right 
to  counterclaim  exists  whether  the  clamis  on  either  side  are  liquidated  or 
unliquidated,  pecuniary  or  non-pecuniary,  legal  or  equitable  (see  Jud. 
Act,  1873,  8.  24  (2).  (3),  (6),  (7),  and  0.  XIX.  r.  3,  supra  ;  Gray  v.  WMf, 
21  Ch.  D.  802,  804 ;  51  L.  J.  Ch.  815 ;  and  see  SUyrey  v.  Waddle,  4  Q.  B. 
D.  289;  Bemnt  v.  Woody  12  Ch.  D.  605,  630;  Beddall  v.  MaiUand,  17 
Ch.  D.  at  pp.  181  et  seg, ;  50  L.  J.  Ch.  401 ;  London  Land  Co.  v.  Harris, 
13  Q.  B.  D,  540) ;  and,  except  in  cases  where  a  third  person  or  a  co- 
defendant  is  added  as  defendant  with  the  plaintiff  to  the  counterclaim  (as 
to  which,  see  post,  pp.  575,  588),  it  is  not  necessary  that  the  counter- 
claim should  be  in  any  way  connected  with  the  subject-matter  of  the 
claim,  or  even  efusdem  generis  with  it  (see  BeddaU  v.  Maitiand,  supra ; 
Gray  v.  Webb^  supra),  A  counterclaim  is  to  be  regarded  for  many 
purposes  as  a  proceeding  in  a  cross-action.  (Amon  v.  Bobbett,  22  Q.  B. 
D.  543,  648 ;  58  L.  J.  Q.  B.  219 ;  Stumore  v.  Campbell,  (1892)  1  Q.  B.  314, 
316 ;  61  L.  J.  Q.  B.  463.) 

Subject  to  the  above-mentioned  powers  of  disallowance  or  exclusion, 
the  defendant  is  entitled  to  join  in  nis  counterclaim  different  grounds  of 
claim  against  the  plaintiff  in  cases  where  they  are  such  as  could  havo 
been  properly  joined  in  a  cross-action  brought  by  the  defendant. 

For  the  purpose  of  determining  what  claims  may  or  may  not  be  joined 
in  a  counterclaim,  regard  must  be  had  to  the  provisions  of  O.  XVIII. 
with  respect  to  the  jomder  of  different  causes  of  action  in  a  statement  of 
claim.  (See  O.  XIX.  r.  3 ;  Compton  v.  Preston,  21  Ch.  D.  138 ;  51  L.  J. 
Ch.  680 ;  Macdonald  v.  Carington,  4  C.  P.  D.  28.)  Thus  it  seems  that  the 
provisions  of  O.  XYIII.  r.  2,  which  restrict  the  joinder  of  other  claims  in 
an  action  for  the  recovery  of  land,  are  applicable  to  counterclaims,  or  at 
any  rate,  that  a  counterclaim  which  joins  claims  the  joinder  whereof  in  a 
statement  of  claim  would  contravene  those  provisions  will  be  disallowed 
or  excluded.  ( Compton  v.  Preston,  sujora ;  sec  *  *  Jomder  of  Causes  of  A  ction,^"* 
ante,  p.  58.)    But  the  provisions  of  6.  XVIII.  r.  5,  which  allow  a  pLiinti£t 
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in  certain  cases  to  join  claims  against  a  defendant  personally  with  claims 
against  liim  as  executor,  haye  been  held  not  to  apply  to  counterclaims. 
{Macdanald  v.  CaringUm,  4  0.  P.  D.  28;  48  L.  J.  0.  P.  179.) 

If  a  counterclaim  joins  claims  which  ought  not  to  be  joined,  it  may  be 
wholly  or  partially  cUsallowed  or  excluded  imder  O.  XIX.  r.  3,  supray 
and  0.  XaI.  r.  15,  below  cited,  or  may  be  struck  out  or  amended  as 
embarrassing.  ( Compton  v.  Preston,  aupra;  Macdonald  v.  Carington,  supra ; 
and  see  0.  XIX.  r.  27,  and  O.  XVIII.  rr.  8,  9,  cited  anU,  pp.  11,  59.) 

Counterclaims  are  not  goyemed  by  the  same  strict  rules  with  respect  to 
parties  as  those  which  apply  to  the  defence  of  set-off.  (See  *'  Parties  to 
CounterdaiTnSy^  posty  p.  675.)  But  it  would  appear  that  they  must  be 
for  claims  arising  in  the  same  character  as  that  in  which  the  parties  sue 
or  are  sued  respectiyely.    (i6.) 

Where  on  application  made  by  the  plaintiff  before  trial  the  Court  or  a 
judge  is  of  opinion  that  a  counterclaim  pleaded  by  the  defendant  cannot 
be  conyeniently  disposed  of  in  the  pending  action,  or  ought  not  to  be 
allowed,  an  order  may  be  made  refusing^  permission  to  the  defendant  to 
ayail  himself  thereof.  (0.  XIX.  r.  3,  cited  ante,  p.  571.)  And  similarly 
it  is  proyided  by  O.  XXl.  r.  15,  that  *'  Where  a  defendant  sets  up  a 
counterclaim,  if  the  plaintiff,  or  any  other  person  named  in  manner 
aforesaid  as  party  to  such  coimterclaim  "  (t.  6.,  any  person  added  as  defen- 
dant along  with  the  plaintiff  to  the  counterclaim,  see  0.  XXI.  r.  11, 
dted  post,  p.  589),  **  contends  that  the  claim  thereby  raised  ought  not  to 
be  disposed  of  by  way  of  counterclaim,  but  in  an  independent  action,  he 
may  at  any  time  before  reply  apply  to  the  Court  or  a  judge  for  an  order 
that  such  counterclaim  may  be  excluded,  and  the  Court  or  a  judge  may, 
on  the  hearing  of  such  application,  make  such  order  as  shall  be  just." 

It  is  observable  that  an  application  for  the  exclusion  of  a  counterclaim 
imder  O.  XXI.  r.  15  must  be  made  before  reply,  whereas  an  application 
under  O.  XIX.  r.  3,  may  be  made  at  any  time  before  the  trial.  (See 
CtmpUm  V.  Preston,  21  Ch.  D.  138 ;  61  L.  J.  Ch.  680 ;  Huggons  v.  Tweed, 
10  Ch.  D.  359.)  A  counterclaim  will  be  excluded  imder  these  rules 
where  it  would  improperly  prejudice  or  embarrass  the  plaintiff  or  unduly 
delay  him  in  the  prosecution  of  his  action.  (See  Padwick  y.  Scott,  2 
Ch.  D.  736 ;  45  L.  J.  Ch.  350 ;  Huggons  v.  Txoeed,  supra  ;  Gray  y,  Wehh, 
21  Ch.  D.  802 ;  61  L.  J.  Ch.  815.) 

If  a  counterclaim  is  friyolous  or  vexatious,  or  discloses  no  reasonable 
grounds  of  counterclaim,  it  may  be  ordered  to  be  struck  out  under 
O.  XXV.  r.  4,  cited  post,  p.  601.  So  if  it  contains  matter  which  is 
unnecessary  or  scandalous,  or  which  may  tend  to  prejudice,  emban-ass,  or 
delay  the  fair  trial  of  the  action,  the  Court  or  a  judge  have  power  to 
order  such  matter  to  be  struck  out  or  amended  under  0.  XIA.  r.  27, 
cited  anfe,  p.  11. 

If  the  claims  on  both  sides  are  for  liquidated  amounts,  such  as  would 
be  the  subject  of  set-off,  the  defendant  may  at  his  option  plead  his  cross 
demand  either  as  a  defence  or  as  a  counterclaim,  or  he  may  plead  it  botii 
as  a  defence  and  also  as  a  counterclaim  in  the  altematiye.  If  the  amount 
of  such  cross  demand  exceeds  the  amount  of  the  plaintiff's  liquidated 
claim,  the  defendant  may  plead  in  his  defence  a  set-off  of  part  of  the  debt 
due  from  the  plaintiff,  and  may  counterclaim  for  the  residue  of  it,  so  as  to 
recover  judgment  against  the  plaintiff  for  the  excess.  (See  **  Set-off," 
post,  p.  824.) 

Where,  on  the  other  hand,  the  claim  on  either  side  is  a  claim  for 
unliquidated  damages  or  for  non-pecuniary  reUef,  and  the  case  is  not 


674  Caunterclaiim. 


one  in  which  the  cross-claim  of  the  defendant  could  have  been  pleaded  as 
a  defence  under  the  law  existing  previously  to  the  Judicature  Acts  (vide 
supra)^  the  cross-claim  is  not  m  general  available  by  way  of  defence 
properly  so  called,  and  the  defendant,  if  he  seeks  to  avail  himself  of  it  in. 
the  same  action,  can  only  do  so  by  pleading  it  as  a  counterclaim. 

A  pecuniary  counterclaim  may  be  for  either  a  greater  or  a  smaller 
amount  than  the  amoimt  of  the  plaintiffs  claim  to  which  it  is  pleaded. 
(See  Mostyn  v.  West  Mostyn,  <fcc.  Co.,  1  C.  P.  D.  145 ;  45  L.  J.  0.  P.  401; 
Gray  v.  Webb,  21  Oh.  D.  802 ;  51  L.  J.  Oh.  815.} 

Under  ordinary  circumstances  it  is  advisable  lor  a  defendant  who  has  a 
cross-claim  which  can  be  properly  and  conveniently  disposed  of  in  the 
same  action  to  plead  it  by  way  of  defence  or  oounterdaim  in  the  action^ 
but  he  is  not  ooliged  to  do  so,  as  he  may  reserve  it,  if  he  chooses,  for  a 
cross-action  against  the  plaintiff  (see  *'  Sd^off,^^  poatt  p.  825 ;  T?umaon  ▼. 
8.  E,  Ry,  Co,,  9  a  B.  D.  320 ;  61  L.  J.  a  B.  322 ;  Caird  v.  Mou,  33 
Oh.  D.  22) ;  and  in  some  cases  it  may  be  expedient  to  adopt  that  oourse. 
But,  if  such  cross-claim  has  arisen  out  of  the  same  transactions  as  the 
plaintiffs  claim,  and  the  defendant  commences  a  cross-action  against  the 
plaintiff  in  respect  of  it  during  the  pendency  of  the  original  action,  the 
Oourt  or  a  judge  may  order  that  l^e  proceeding  in  one  of  the  cross- 
actions  shall  be  stayed,  on  the  terms  that  the  claim  of  the  plaintiff  in 
that  action  may  be  set  up  by  way  of  set-off  or  counterclaim  in  the  other 
action.  {ThotMon  v.  *S.  E»  By.  Co.,  supra;  Caird  v.  Moss,  supra;  Ladd 
V.  Puleston,  52  L.  J.  Oh.  976;  Adamson  v.  Moore,  44  L.  T.  420;  see 
Jlyman  v.  Helm,  24  Oh.  D.  531.) 

A  defendant  who  has  pleaded  a  counterclaim  may  withdraw  the  whole 
or  any  part  of  his  counterclaim  by  obtaining  leave  for  that  purpose 
imder  the  provisions  of  0.  XXYI.  r.  1,  cited  **  Discontinuance,^*  post, 
p.  690. 

By  0.  XXI.  r.  16,  '*  If,  in  any  case  in  which  the  defendant  sets  up  a 
counterclaim,  the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dis- 
missed, the  counterclaim  may,  nevertheless,  be  proceeded  with.**  (See 
McGowan  v.  Middkton,  11  Q.  B.  D.  464 ;  52  L.  J.  O.  B.  355.) 

A  counterclaim  is  treated  for  the  purpose  of  taxation  as  a  cross-action 
(Amon  V.  Bobbett,  22  Q.  B.  D.  543,  supra,  p.  572 ;  FinskaY,  Brmtm,  W.  N. 
(1891)  116);  whilst  a  set-off  proper  is  a  defence,  and  consequently  the 
distinction  between  set-off  properly  so  called  and  counterclaim  is  some- 
times material  as  regards  costs.  Where  the  defendant  establishes  a 
defence  of  set-off  to  an  amount  equal  to  or  greater  than  the  proved 
amoimt  of  the  plaintiff's  claim,  he  thereby  defeats  the  action,  and  is, 
therefore,  entitied  (subject  to  the  discretion  of  the  Oourt  or  judge  under 
0.  LXy.  r.  1,  and  the  Jud.  Act,  1890,  s.  5)  to  the  general  costs  of  the 
action  as  well  as  to  the  costs  of  his  defence  of  set-off.  (See  Baines  v. 
Bromley,  6  Q.  B.  D.  at  pp.  691,  694 ;  50  L.  J.  Q.  B.  465 ;  lAxwe  v.  Holme, 
10  Q.  B.  D.  286 ;  52  L.  J.  Q.  B.  270 ;  Lundy.  Campbell,  14  a  B.  D.  821 ; 
54  L.  J.  Q.  B.  281.^  But  where  the  defendant  merely  succeeds  in  estab- 
lishing a  cross- claim  which  is  not  pleadable  as  a  defence  of  set-off  and 
can  only  be  relied  upon  bv  way  of  counterclaim  (as,  for  instance,  where 
the  claim  on  either  side  is  for  unliquidated  damages),  the  rule  as  to  oosts 
is  different.  In  such  cases  the  plamtiff's  claim,  even  if  it  is  overtopped 
by  the  proved  amount  of  the  counterclaim,  has  not  been  defeated,  and 
accordingly  the  rule  is  that  (subject  to  the  discretion  of  the  Oourt  or  a 
judge  under  O.  LXY.  r.  1,  and  the  Jud.  Act,  1890,  s.  5,  and,  in  cases 
where  they  apply,  to  the  provisions  of  the  Oounty  Oourts  Act,   1888 


Counterclaima  in  Genet*aL  575 


(51  &  52  Vict.  c.  43\  s.  116.  and  0.  LXV.  r.  12),  the  plaintiff,  having 
Buooeeded  in  establiflhing  his  claim,  is  entitled  to  the  general  costs  of  the 
action,  while  the  defendant  is  merely  entitled  to  the  costs  of  and  incidental 
to  his  oounterclaim.  {Blake  y.  AppUyard^  3  Ex.  D.  195 ;  Coh  y.  Firth, 
4  Ex.  D.  301 ;  Neale  v.  Clarke,  4  Ex.  D.  286 ;  Ward  v.  Morse,  23  Ch.  D. 
377  ;  Lund  t.  Campbelly  eupra  ;  Hawke  t.  Brear,  14  Q.  £.  D.  841 ;  54  L.  J. 
Q.  B.  315;  Ahrbecker  v.  Frost,  17  Q.  B.  D.  606;  Shrapnel  v.  Laing, 
2U  Q.  B.  D.  334.)  0.  LXV.  r.  12  is  to  be  read  together  with  s.  116  of 
the  County  Ck)art8  Act,  1888.  (See  MillingUm  t.  Harwood,  (1892)  2  Q.  B. 
166 ;  61  L.  J.  Q.  B.  582.) 

If  a  defendant  establishes  a  defence  of  set-off,  the  plaintiff's  claim  is 
pro  tanto  defeated,  and  the  plaintiff  only  *'  recovers  "  the  amount  by  which 
hit)  proved  claim  exceeds  the  amount  of  the  set-off.  {Ashcroft  v.  Foulkes, 
18  C.  B.  261;  Beard  y.  Ferry,  2  B.  &  S.  493;  Neale  v.  Clarke,  supra; 
iStooke  v.  Tayhr,5  Q.  B.  D.  569 ;  49  L.  J.  Q.  B.  857 ;  Baines  y.  Bromley, 
supra.)  Whilst  if  a  defendant  merely  establishes  a  cross-claim  which  is 
not  pleadable  as  a  defence  by  way  of  set-off,  and  can  only  be  relied  upon 
by  way  of  counterclaim,  the  plaintiff  is  deemed  to  **  recover  *'  the  whole 
amount  of  his  proved  claim.  {Stooke  v.  Taylor,  supra;  Baines  v.  Bromley, 
supra,)  The  provisions  of  the  County  Courts  Act,  1888,  and  of  0.  LX V. 
r.  12,  do  not  affect  the  right  of  a  defendant  who  succeeds  upon  a  counter- 
claim to  obtain  his  costs  in  respect  of  such  counterclaun.  {Blake  v. 
Appleyard,  supra ;  Chatfield  v.  Sedgwick,  4  C.  P.  D.  459.^ 

From  the  above  observations,  it  appears  to  be  advisable,  so  far  as 
regards  costs,  that  a  defendant  who  has  a  cross  demand  which  is  plead- 
able as  a  set-off,  should  plead  it,  or  a  sufficient  part  of  it,  by  way  of 
defence  as  such  set-off  (adding,  where  necessary,  a  counterclaim  for  any 
excess  thereof  over  the  amount  which  may  be  due  to  the  plaintiff  on  his 
claim),  rather  than  that  he  should  set  it  up  simply  as  a  counterclaim. 
In  some  respects,  and  under  some  circumstances,  nowever,  it  may  be 
more  advan^igeous  to  the  defendant  to  plead  such  cross  demand  as  a 
counterclaim  tihan  to  set  it  up  as  a  defence  of  set-off,  for  the  plaintiff  is 
obliged  to  reply  specifically  to  a  counterclaim  (see  **  Beplies  to  Counter^ 
claims,^*  post,  p.  582^,  whereas  it  seems  that  he  may  reply  to  a  defence  of 
set-off  by  a  mere  jomder  of  issue  (see  **  Set-off,"  post,  p.  826) ;  and,  more- 
over, the  provisions  of  0.  XXVIII.  r.  3,  which  enable  the  defendant  to 
amend  a  coimterclaim  without  leave,  do  not  appear  to  apply  to  a  mere 
defence  of  set-off  {vide  post,  p.  579).  So,  too,  a  counterclaim  may  be 
proceeded  with,  even  if  the  action  is  dismissed  or  discontinued  (see 
O.  XXI.  r.  16,  above  cited),  whereas  a  mere  defence  of  set-off  would  in  such 
case  drop  with  the  action  (see  McOowan  v.  Middleton,  cited  onto,  p.  574). 

Parties  to  counterclaims,'] — Counterclaims  are  in  the  nature  of  cross- 
actions  (see  Jud.  Act,  1873,  s.  24  (3) ;  0.  XIX.  r.  3;  McOowan  v.  Mid- 
dleton, 11 Q.  B.  D.  464 ;  52  L.  J.  Q.  B.  355 ;  Amon  v.  BobbeU,  22  Q.  B.  D. 
543,  548;  58  L.  J.  a  B.  219;  Stumore  v.  Campbell,  (1892)  1  Q.  B.  314, 
316 ;  61  L.  J.  Q.  B.  463),  and  axe  accordingly  not  subject  to  the  same 
restrictions  with  regard  to  parties  as  the  defence  of  set-off  (see  '*  Set-off" 
post,  p.  822).  Thus,  if  one  of  two  or  more  joint  defendants  nas  a  separate 
croas-daim  against  the  plaintiff,  he  may  (subject  to  the  provisions  of 
O.  ^TX-  r.  3,  and  0.  XXI.  r.  15,  cited  ante,  pp.  571, 573)  counterclaim  alone 
against  the  plaintiff  in  respect  of  it.  So,  under  the  provisions  of  the  Jud. 
Act,  1873,  s.  24  (3),  above  cited,  a  defendant  who  has  a  cross-claim  against 
the  plaintiff  along  with  some  other  person  is  at  liberty  (subject  to  the 
XK)wer  of  disallowance  and  exclusion  under  the  rules  above  referred  to)  to 
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add  such  other  person  as  a  defendant  along  with  the  plaintiff  to  a  counter- 
claim  in  respect  of  it,  provided  that  the  reHef  claimed  by  tiie  counterclaim 
relates  to  or  is  connected  with  the  original  subject  of  the  action,  and  is 
relief  in  which  the  plaintiff  is  interested,  and  which  might  properly  have 
been  granted  in  an  action  brought  by  the  defendant  against  the  plaintiff 
and  such  third  person,  and  this  right  applies,  whether  such  third  person 
is  already  a  party  to  the  action  or  not,  and  consequently  a  co-defendant 
may  be  joined  £is  defendant  along  with  the  plaintin  to  such  counterclaim. 
(See  also  O.  XVI.  r.  11,  cited  ante,  p.  26,  and  0.  XXI.  rr.  11—13,  cited 
pp.  589,  590,  infra,  and  see  the  Forms,  post,  pp.  687,  688.) 

It  is  not,  however,  a  sufficient  reason  in  all  cases  for  joining  a  person 
as  defendant,  that,  if  joined,  he  would  have  a  counterclaim  either  jointly 
with  the  original  defendant  against  the  plaintiff,  or  arising  out  of  the 
transactions  the  subject  of  the  action  {Montgomery  v.  Foy,  (1895)  2  Q.  B. 
321 ;  66  L.  J.  Q.  B.  18 ;  and  see  Norria  v.  Beazlev,  2  C.  P.  D.  80 ;  46  L.  J. 
0.  P.  169) ;  but  where  the  main  inquiry  and  tne  main  evidence  is  the 
same  in  tne  two  cases,  there  would  seem  in  general  to  be  a  sufficient  con- 
nection or  relation  between  them  to  satisfy  the  provisions  of  the  above 
section  (see  Byrne  v.  Brown,  22  Q.  B.  D.  657,  666;  68  L.  J.  Q.  B.  410; 
Montgomery  v.  Foy,  supra). 

By  0.  XVI.  r.  11  (cited  ''ParHea  to  Actions,'*  ante,  p.  26),  a  general 
power  is  given  to  bring  in  parties  necessary  to  enable  the  Couit  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter.  A  question  which  it  was  necessary  in  effect  to 
determine  as  a  subsidiary  question  in  the  original  action,  in  order  to 
arrive  at  a  decision  as  to  the  principal  matter  in  issue  in  such  action, 
would  appear  to  be  a  question  involved  in  the  original  action.  (See 
Montgomery  v.  Foy,  supra.) 

Where  a  shipowner  suea  the  consignees  of  a  cargo  for  a  declaration  of 
title  to  and  for  payment  of  money  deposited  by  them  for  freight  under 
s.  493  of  the  Merchant  Shipi)ing  Act,  1894  (57  &  58  Vict.  c.  60),  with  a 
warehouseman  who  had  received  the  cargo  with  notice  of  the  lien  for 
freight,  it  was  held  that  the  shippers,  for  whom  the  consignees  were 
merely  agents  for  sale  of  the  cargo,  might  be  brought  in  under  O.  XVI. 
r.  11,  in  order  that  they  might  counterclaim  against  the  plaintiff  for 
damages  for  short  delivery  and  injury  to  the  cargo.    (/6.) 

By  O.  XVI.  r.  3,  **  Where  in  an  action  any  person  has  been  improperly 
or  unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  up  a 
coimterclaim  or  set-off,  he  may  obtain  the  benefit  thereof  bv  establLshing 
his  set-off  or  counterclaim  as  against  the  parties  other  than  the  co-plaintiff 
so  joined,  notwithstanding  the  misjoinder  of  such  plaintiff  or  any  pro- 
ceeding consequent  thereon.*' 

Even  where  several  plaintiffs  have  been  properly  joined  in  an  action  on 
a  joint  claim,  the  defendant,  if  he  has  a  cross-daim  against  one  of  them 
only,  or  distinct  cross-claims  against  each  of  them  separately,  may  in 
some  cases  (subject  to  the  rules  above  mentioned)  ooimteiclaim  againat 
one  of  them,  or  each  of  them  accordingly.  {Manchester,  d:c.  By,  Co,  t. 
Brooks,  2  Ex.  D.  243;  46  L.  J.  Ex.  244;  see  '*  Set-off,**  post,  p.  823.) 

It  would  seem  that  counterclaims,  like  defences  of  set-off  (as  to  which, 
see  **  Set-off,**  post,  p.  822),  can  only  be  pleaded  where  they  arise  between 
the  parties  in  the  same  character  as  that  in  which  they  sue  or  are  sued, 
so  that,  for  instance,  in  an  action  brought  by  the  plaintiff  in  his  personal 
character  only,  a  counterclaim  against  him  as  executor  would  not,  in 
general,  be  allowed.    {Macdonald  v.  Carington,  4  C.  P.  D.  28,  38 ;  48  L.  J. 
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Foi^m  of  Counterclaim^  where  no  Defence  is  pleaded  {see  note  (6), 

posty  p.  678). 

{See  R.  S.  C.  1883,  App.  2>.,  Sect.  I.) 

18—.    B.    No.—. 

In  the  High  Court  of  Justioe, 

Queen's  Benoh  Diyision. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Counterclaim. 

The  defendant  says  that : — 

1.  I  [^Here  state  in  a  summary  form^  in  the  same  manner  as 

2.  &o.  )  in  a  statement  of  claim^  the  mateinal  facts  on  which  the 

defendant  relies  for  his  counterclaim^  dividing  the  statement 
of  them  J  when  necessary,  into  separate  paragraphs  numbered 
consecutively.     See  the  forms  of  counterclaims^  infra."] 

The  defendant  counterclaims : — 

l^ITere  state  the  amount  of  debt  or  damages^  or  the  relief  or 
remedy  claimed^  in  the  same  manner  as  in  a  statement  of 
claim.  If  several  distinct  claims  are  made  by  the  counter- 
claim^ they  should  be  numbered  consecutively.  See  the  forms 
of  counterclaims^  infra.] 
{Signed)     L.  M.     [See  as  to  signature^  ante,  p.  14.] 

Delivered  the of ,  18 — . 


C.  P.  179;   see  The  Sir  Charles  Napier,  5  P.  D.  73;   Gray  v.  Welh, 
9upra.) 

As  counterdaimB  are  in  the  nature  of  cross-actions,  it  would  seem  that 
the  plaintiff,  or  any  person  joined  with  him  as  a  co-defendant  to  a 
counterclaim,  may  in  ^neral  take  any  such  objection  to  the  counterclaim 
on  the  ground  of  nonjoinder  or  misjoinder  of  parties  as  could  have  been 
properly  taken  on  that  ground  if  the  coimterclaim  had  been  a  statement 
of  claim  in  an  action  brought  by  the  defendant  for  the  same  cause  of 
complaint.  (See  ^^ Parties  to  Action,^*  ante,  p.  19,  and  see  '*  Counterclaims 
in  (feneraly*  ante,  p.  673.) 
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General  Form  of  Defence  and  Counterclaim  (6). 

{See  R.  8.  O.  1883,  App.  JD.,  Sect.  I.) 

[Heading  as  in  tJie  preceding  formJ\ 

Defence. 

The  defendant  says  that : — 

1.  1  [To  be  filled  up.     See  the  general  form  of  Defence^  ante, 

2.  )      p.  556,  and  thefonris  of  DefenceSy  pod,'] 

{b)  Mode  of  pleading  CouTvterclaima.'j — ^A  counterclaim  is  in  the  nature 
of  a  statement  of  claim  in  a  cross-action  by  the  defendant  {McGoivan  t. 
Middleton,  11  Q.  B.  D.  464,  473 ;  62  L.  J.  Q.  B.  365 ;  Amon  v.  BohbeU, 
22  Q.  B.  D.  543,  648;  58  L.  J.  Q.  B.  219;  Stumore  v.  Campbell,  (1892)  1 
Q.  B.  314,  316;  61  L.  J.  Q.  B.  463),  and  substantially  the  same  pnndples 
of  pleading  apply  to  it  as  would  be  applicable  to  a  statement  of  claim  in 
such  cross-action.  As  to  the  rules  with  regard  to  pleading  in  general, 
see  *^  Pleading  in  General,**  ante,  p.  6. 

By  O,  XXI.  r.  10,  **  Where  any  defendant  seeks  to  rely  upon  any 
grounds  as  supporting  a  right  of  counterclaim,  he  shaU,  in  his  statement 
of  defence,  state  specifically  that  he  does  so  by  way  of  counterclaim." 

A  counterclaim  should  liave  the  word  "  Counterclaim  "  prefixed  to  it  as 
a  heading,  so  as  to  distinguish  it  from  what  is  pleaded  merely  as  matter 
of  defence  to  the  plaintiff^s  claim  (see  0.  XIX.  rr.  5,  11,  and  the  forms 
cited  in  the  text),  though  it  seems  that  the  mere  absence  of  such  heading 
would  not  invalidate  a  counterclaim  which  was  otherwise  properly  plead^ 
(see  Lees  v.  Patterson,  7  Oh.  D.  866 ;  47  L.  J.  Ch.  616,  decided  under  the 
Eules  of  1875). 

A  counterclaim  must  contain  a  statement  in  a  summary  form  of  the 
material  facte  on  which  the  defendant  relies  for  his  counterclaim,  but  not 
the  evidence  by  which  they  are  to  be  proved,  and  such  stetement  must, 
when  necessary,  be  divided  into  paragraphs  numbered  consecutively. 
(See  0.  XIX.  r.  4,  cited  ^*  Pleading  in  General"  ante,  p.  7.) 

Where  the  defendant  pleads  both  a  defence  and  a  counterclaim,  the 
paragraphs  of  the  counterclaim  are  usually  numbered  as  though  they  were 
a  continuation  of  the  paraCTaphs  of  the  defence. 

It  is  provided  by  0.  XX.  r.  7,  that  where  the  defendant  relies  upon 
several  distinct  grounds  of  counterclaim  founded  upon  separate  and 
distinct  facte,  such  grounds  of  counterclaim  must  be  stated,  as  far  as  may 
be,  separately  and  distinctly.    (See  **  Pleading  in  GtJieral,"  ante,  p.  8.) 

The  facte  pleaded  as  supporting  a  counterclaim  must  be  such  as  would 
be  sufficient  to  support  an  action  Drought  by  the  defendant  for  the  same 
cause  of  complaint.  (See  Birmingham  Estate  Co.  v.  Smith,  13  Ch.  O. 
506 ;  49  L.  J.  Ch.  251 ;  Gaslight,  &c,  Co.  v.  Holloway,  62  L.  T.  434  ; 
McGoumn  v.  Middleton,  11  Q.  B.  D.  464;  52  L.  J.  Q.  B.  355.)  If  they 
are  not  such  as  would  be  sufficient  for  that  purpose,  the  counterclaim  wiu 
be  open  to  an  objection  in  point  of  law  unaer  0.  XXV.  r.  2.  (See  poat^ 
p.  598  ;  **  Replies  to  Counterclaims^ wfr a,  p.  583.) 

The  defendant  is  not  allowed  to  rely  for  his  counterclaim  upon  matters 
which  have  been  stated  simply  as  grounds  of  defence  to  the  plaintiflTs 
claim,  and  are  not  specifically  referr^  to  in  the  counterclaim  (see  HiUmnn, 
V.  Mayhew,  24  W.  R.  485 ;  Croue  v.  Bamicot,  6  Ch.  D.  753 ;  46  L.  J.  Ch. 
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Goimterclaiin. 

The  defendant  repeats  paragraph  [2]  of  his  defence,  and  says 
that: — 

3.  J  [2b  he  filled  up.     See  the  preceding  form  of  counterclaim^ 

4.  )      and  the  forms  of  counterclaims^  infra. 
The  defendant  counterclaims : — 

\Here  state  the  amount  of  the  debt  or  damages^  or  the  relief 
or  remedy,  claimed.  See  the  preceding  form  and  tJie 
forms  of  counterclatfnSy  infra,'] 

(Signed)     L.  M.     iSee  the  preceding  foi^m,'] 
Delivered  the of ,  18 — . 


855 ;  and  Lees  y.  PattersoUy  supra),  but  he  may  by  reference  incorporate 
in  his  counterclaim  allegations  already  made  in  the  defence  (see  the  form 
above  cited  from  the  B.  S.  C.  1883,  App.  D.,  Sect.  I.,  and  see  Birmingham 
Estates  Co,  v.  Smith,  13  Ch.  D.  506 ;  49  L.  J.  Ch.  251 ;  Benbaw  v.  Low,  13 
Ch.  D.  553;  49  L.  J.  Ch.  259). 

Particulars  of  the  matters  relied  upon  as  supporting  the  counterclaim 
must  be  given  in  all  cases  where  they  are  required  to  be  given  by  O.  XIX. 
r.  6,  and,  if  sufficient  particulars  are  not  given,  an  order  may  be  made 
for  a  further  and  better  statement  of  the  nature  of  the  counterclaim,  or 
for  further  and  better  particulars  of  the  matters  therein  stated.  (See 
O.  XIX.  rr.  6,  7,  cited  ante,  p.  37.) 

A  coimterclaim,  like  a  statement  of  claim,  must  state  specifically  the 
claim  made  or  relief  sought  by  the  defendant,  though  where  the  defendant 
has  specifically  stated  the  particular  relief  claimed  by  the  counterclaim, 
it  is  unnecessary  for  him  to  add  a  claim  for  general  or  other  relief,  which 
may  always  be  given,  as  the  Court  or  a  judge  may  think  just,  to  the 
same  extent  as  if  it  had  been  asked  for.    (See  0.  XX.  r.  6.) 

Where  the  defendant  pleads  no  other  defence  than  a  counterclaim,  the 
allegations  of  fact  contamed  in  the  statement  of  claim  (except  allegations 
as  to  damages)  will  be  taken  to  be  admitted  by  him  (0.  XIX.  rr.  13,  17  ; 
cited  ante,  p.  548),  but  the  Court  does  not  in  its  discretion  make  an  order 
for  judgment  imder  0.  XXXII.  r.  6,  in  respect  of  a  pecuniary  claim, 
where  there  is  a  substantial  coimterclaim  for  debt  or  damages  to  an  equal 
or  greater  amount  (Jfcr«ey  Steamship  Co.  v.  Shuttleworth,  10  Q.  B.  D.  468; 
11  Ih,  531 ;  52  L.  J.  a  B.  522). 

By  0.  XXVIII.  r.  3,  **  A  defendant  who  has  set  up  any  coimterclaim 
or  set-off  may,  without  any  leave,  amend  such  counterclaim  or  set-off  at 
any  time  before  the  expiration  of  the  time  allowed  him  for  answering  the 
reply  and  before  such  answer,  or  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  defence."  Ifc  seems 
clear  that  this  rule,  though  it  speaks  of  *^  set-off,"  applies  only  to  matters 
pleaded  by  way  of  counterclaim,  and  that  where  a  strict  set-off  is 
pleaded  merely  by  way  of  defence,  the  defendant,  if  he  wishes  to  amend 
it,  must  obtain  leave  to  do  so  in  the  ordinary  manner  under  O.  XXVIII. 
r.  1.    (See  ante,  p.  14.) 

The  time  allowed  for  delivering  to  the  plaintiff  a  defence  containing  a 
counterclaim  is  the  same  as  in  ouier  cases.    (See  ante,  p.  554.) 

A  counterclaim,  like  a  defence  of  set-off  (see  **  Set-off, **  post,  p.j825], 
may  (subject  to  the  power  of  disallowance  or  exclusion  under  O. 
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Cou/nterclaimfor  a  Debt  for  Money  lentj  and  for  Damages  for 

Non^delivery  of  Goods  sold, 

{See  E.  S.  C.  1883,  App.  2).,  Sect.  VIII.) 

Counterclaim. 

1.  The  defendant  lent  £500  to  the  plaintiff  on  1st  May,  1882. 
The  defendant  counterclaims  £500. 

2.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach 
of  a  contract  for  the  sale  and  delivery  by  the  plaintiff  to  the 
defendant  of  5,000  tons  of  Merthyr  steam  coal  at  18«.  Qd,  per 
ton  F.O.B.  at  Cardiff  by  equal  monthly  deliveries  over  the  first 
five  months  of  1882. 

3.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages : — 

£     s.    d. 
Difference  between  market  price  in  April  and 
May,  and  the  contract  price,  28.  6d.  per  ton 

on  2,000  tons 250    0    0 

The  defendant  counterclaims  £250. 

(Signed)        L.  M. 
Delivered  the of ,  18 — . 


r.  3,  and  0.  XXI.  r.  15)  be  pleaded  in  respect  of  matters  arising  after 
action  brought  (Jud.  Act,  1873,  a.  24  (3)  (7) ;  Lees  v.  Patterson,  7  Ch.  D. 
866;  47  L.  J.  Ch.  616;  Beddall  v.  MaUland,  17  Ch.  D.  174;  50  L.  J.  Ch. 
401 ;  Ellis  V.  Munson,  35  L.  T.  585 ;  Toke  v.  Andrews,  8  Q.  B.  D.  428  ; 
51  L.  J.  a  B.  281 ;  Wood  v.  Qoodvnn,  W.  N.  1884,  p.  17).  Where 
matters  arising  after  action  are  relied  upon  as  a  substantive  ground  of 
counterclaim,  the  counterclaim  must  show,  either  by  express  statement  or 
bv  the  dates  therein  mentioned,  &c.,  that  the  matters  relied  upon  arose 
arter  action  brought,  as  it  will  otherwise  be  deemed  to  have  been 
pleaded  in  respect  of  matters  arising  before  action.  {Ellis  y.  Munstm, 
supra;  and  see  *^ Defences  arising  after  Action,*^  ante,  p.  554.)  If  the 
counterclaim  is  ambiguous  in  this  respect,  the  plaintiff  may  apply  to  have 
it  amended.    (76.) 

Where  a  counterclaim  in  the  nature  of  a  pecuniary  set-off  to  an  amount 
exceeding  the  plaintiff's  claim  was  pleaded  as  arising  after  action,  it  was 
held  tibat  the  plaintiff  was  at  liberty  to  deliver  a  confession  of  it  under 
O.  XXIY.  r.  3,  and  might  thereupon,  if  no  order  was  made  to  the 
contrary,  sign  judgment  for  his  costs  under  that  rule  {Ellis  v.  Munson, 
supra;  Woody.  Qoodwxn,  supra;  see  ^^  Confession,**  post,  p.  686),  and 
that  the  defendant  was  then  entitled  to  obtcdn  judgment  under  0.  XXXII. 
r.  6,  for  the  amount  by  which  his  counterclaim  overtopped  the  plaintifTs 
claim  (Troo(2  v.  Goodwin,  st^ra ;  see  Ellis  y.  Munson,  supra).  But  the 
procedure  under  r.  3  of  0.  AAlV.  does  not  appear  to  be  properly  applic- 
able to  the  case  of  mere  unliquidated  cross-claims. 


BepUes  to  CoutUerclatms.  681 

Ibr  a  Counterclaim  against  a  Solicitor  for  Damages  for  Negligence : 
see  a  Statement  of  Claims  "  SolidtarSy^  ante^  p.  353. 


Defence  and  Counterclaim  in  an  Action  for  the  Price  of  Goods  sold^ 
oh  the  ground  of  Breach  of  Warranty :  see  "  Sale  of  Chodsj** 
post,  p.  814. 

Defence  and  Counterclaim  in  an  Action  for  Work  done  and  Materials 
provided  under  a  Building  Contract :  see  the  Form  cited  from 
the  B.  S.  C.  1883,  App.  E.,  Sect.  IL^post,  p.  863. 


Defence  and  Counterclaim  in  an  Action  for  Trespass  to  Landy  the 
Defence  justifying  the  Entry  for  the  purpose  of  removing  an 
unlawful  Obstruction^  and  the  Counterclaim  claiming  Damages 
for  the  Obstruction :  see  " Trespass  to  Land" post^  p.  987. 


For  Forms  of  Defences  of  Set-off j  see  "  Set^ffy^  post,  pp.  826 

etseq. 


General  Form  ofBeply  to  a  Defence  and  Counterclaim  {c). 

{See  B.  S.  C.  1883,  App.  J?-,  Sect.  I.) 

18—.    B.    No. 

In  the  Hi^Ii  Court  of  Justioe, 

Queen's  Benoh  Diyision. 

Between  A.  B.,  Flaintiff, 
and 
0.  D.,  Defendant. 

Eeply. 

The  plaintiff,  as  to  the  defence,  says  that : — 

1.  |[JJer«  state  the  reply  to   the  matter  alleged  by  way  o) 

2.  )      defence :  see  "  BeplieSy"  ante,  p.  561.] 


(c)  Bepliea  to  Cbunicrc^atnw.]— As  to  the  title  and  formal  parts  of  a 
reply  to  a  ooiinterclaim,  see  O.  XIX.  r.  11,  anUy  p.  6,  and  the  forms  in 
thetext;aDd8eeO«XXL  r.  11,  cited  jpcM^,  p.  589,  as  to  the  further  title  to 
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The  plaintifE,  as  to  the  counterclaim,  says  that : — 

3.  I  [Here  state  the  grounds  of  reply  to  the  matters  alleged  by 

4.  )      way  of  countei'claimy  placing  each  distinct  groufid  of  reply 

in  a  separate  paragraph,  and  numbering  the  paragraphs 


be  added  where  a  person  other  than  tlie  plaintiff  has  been  made  a  defen- 
dant along  with  the  plaintiff  to  a  counterclaim. 

If  a  counterclaim  is  pleaded  together  with  a  defence,  the  reply  is  to  be 
delivered  within  twenty-one  days.  (O.  XXTTT.  r.  1,  cited  ante,  p.  663; 
Jiumley  y.  Winn,  22  Q.  B.  D.  265 ;  58  L.  J.  Q.  B.  128;  Page  v.  CHlmore, 
30  L.  B.  Ir.  47.)  If  a  counterclaim  alone  is  pleaded,  the  time 
for  reply  would  appear  to  be  within  ten  days.  {lb, ;  O.  XXIII.  r.  4, 
infra,) 

As  to  the  time  within  which  replies  may  be  delivered  by  persons  named 
as  defendants  along  with  the  plaintiff  to  a  counterclaim,  see  0.  XXI.  r.  14, 
cited  p.  590,  infra. 

As  to  the  time  for  delivering  replies  of  matters  arising  after  delivery  of 
a  counterclaim,  see  p.  683,  infra, 

A  reply  to  a  counterclaim  is  in  the  nature  of  a  defence  to  an  action, 
and  is  governed  by  the  same  principles  of  pleading  as  are  applicable  to 
such  defence. 

By  O,  XXIII.  r.  4,  it  is  expressly  provided  that  **  "Where  a  counter- 
claim is  pleaded,  a  reply  thereto  shall  be  subject  to  the  rules  applicable 
to  statements  of  defence." 

It  has  been  laid  down  generally  that  the  plaintiff,  in  his  reply  to 
a  counterclaim,  may  plead  anything  which  would  be  pleadable  by 
way  of  defence  to  a  cross-action  for  tiie  same  cause  of  complaint  (see 
McOowan  v.  Middleton,  11  Q,  B.  D.  464,  470;  62  L.  J.  Q.  B.  365)  ; 
and  it  seems  that  the  provisions  of  O.  XIX.  r.  16  (cited  ante,  p.  662), 
which  declare  that  no  pleading,  except  by  way  of  amendment,  shall 
contain  any  allegation  of  fact  inconsistent  with  the  previous  plead- 
ing of  the  pa^  pleading  the  same,  do  not  apply  to  replies  to  oormter- 
claims  (see  0.  X!XIII.  r.  4,  8upra), 

Eeplies  to  counterclaims  are  subject  to  the  provisions  of  0.  XIX.  r.  14 
(cited  ante,  p.  11),  with  respect  to  conditions  precedent;  and,  in  general, 
the  rules  with  respect  to  the  mode  of  pleading  defences  are  applicable  to 
such  replies.  (See  O.  XXIII.  r.  4.)  0.  XIX.  r.  17,  provides  that  it  shall 
not  be  sufficient  for  a  plaintiff,  in  his  reply  to  a  counterclaim,  to  deny 
generally  the  grounds  alleged  by  the  counterclaim,  and  that  he  must  detu. 
specifically  with  each  allegation  of  fact  of  which  he  does  not  admit  ih.e 
truth,  except  damages.  (See  ante,  p.  548.)  Hence  a  plaintiff  is  not 
entitled  to  reply  to  a  coimterdaim  by  a  mere  joinder  of  issue,  and  a  reply 
to  a  counterclaim  which  merely  purports  to  join  issue  may  be  struck  out 
an  irregular.  (Benhow  v.  Low,  13  Ch.  D.  663 ;  see  Oreen  v.  Sevin,  13 
Ch.  D.  589.)  It  seems  clear,  therefore,  that  0.  XXVII.  r.  13  (cited  awfc, 
p.  563),  does  not  apply  to  replies  to  counterclaims,  and  that  no  such  joinder 
of  issue  will  be  impbed  where  the  plaintiff  does  not  deliver  a  reply  to  a 
counterclaim. 

A  plaintiff  not  under  disability  will  be  taken  to  admit  every  allegation 
of  fact  in  the  counterclaim  which  he  does  not  deny  specifically  or  by 
necessary  implication,  or  expressly  refuse  to  admit  m  his  reply,  except 
allegations  as  to  damages  claimed  or  their  amount.  (See  O.  XIX.  r.  13, 
cited  ante,  p.  547,  and  O.  XIX.  r.  17,  mpra,)    This,  however,  is  not 
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consecutively.     See  the  forms  of  replies  to  counterclaims^ 
infra,'] 

{Signed)      L.  M. 

Delivered  the of ,  18 — . 

applicable  to  a  reply  of  "  poesesaioii "  pleaded  in  answer  to  a  oonnterokim 
for  the  recovery  of  land,  see  0.  XXl.  r.  21,  dted  **  Recovery  of  Lwnd^^ 
post,  p.  951 ;  and  0.  XXIII.  r.  4,  above  cited. 

K  the  plaintiff  disputes  the  counterclaim,  he  must  raise  bv  his  reply  all 
matters  which  show  the  counterclaim  not  to  be  maintainable,  or  that  the 
transaction  is  either  void  or  voidable  in  point  of  law,  and  aU  such  grounds 
of  reply  as,  if  not  raised,  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  wotQd  raise  issues  of  fact  not  arising  out  ot  the  preceding 
pleadings,  as,  for  instance,  fraud,  Statute  of  Limitations,  release,  pay- 
ment, performance,  facts  showing  illegality,  either  by  statute  or  common 
law,  or  Statute  of  Frauds.    (0.  aTX.  r.  15 ;  cited  ante,  p.  546.) 

If  the  facts  stated  in  the  counterclaim  do  not  show  any  sufficient  ground 
of  action  against  the  plaiatiif,  an  objection  in  point  of  law  may  be  pleaded 
by  the  reply  to  the  counterdaim.  (See  0.  XXY.  r.  2,  cited  poet,  p.  598  ; 
and  **  Proceedings  in  Lieu  of  Demurrer  "  poet,  p.  598;  and.Moetyn  v.  West 
Mostyn,  *c.  Co.,  1  0.  P.  D.  145,  151 ;  45  L.  J.  0.  P.  401 ;  Buck  v.  Evane, 
4  Ch.  D.  432 ;  46  L.  J.  Ch.  157 ;  Child  v.  Stenning,  5  Ch.  D.  695 ;  46 
L.  J.  Ch.  523;  Birmingham  Estates  Co.  v.  Smith,  13  Oh.  D.  506;  49  L.  J. 
Oh.  251.) 

As  to  applications  for  the  dismissal  or  exclusion  of  counterclaims  imder 
O.  XIX.  r.  3,  and  0.  XXI.  r.  15,  see  '*  Counterclaims  in  General,"  ante,  p. 
571 ;  where  see  also  as  to  applications  to  strike  out  or  amend  counterclaims 
under  0.  XIX.  r.  27,  or  O.  XXV.  r.  4. 

By  O.  XXII.  r.  9,  *'  A  plaintiff  may  in  answer  to  a  counterclaim  pay 
money  into  Oourt  in  satisfaction  thereof,  subject  to  the  like  conditions  as 
to  costs  and  otherwise  as  upon  payment  into  Oourt  by  a  defendant.'': 
(See  **  Payment  into  Court,"  post,  p.  798^ 

It  is  provided  {inter  €Uia)  by  O.  XXIY.  r.  1,  that  ''if,  after  a  statement' 
of  defence  has  been  delivered,  any  ground  of  defence  arises  to  any  set-off 
or  counterclaim  sdleged  therein  by  the  defendant,  it  may  be  raised  by  the 
plaintiff  in  his  renly,  either  alone  or  together  with  any  other  ground  of 
reply;  "  and  by  O.  XXIV.  r.  2,  that  **  where  any  ground  of  defence  to 
any  set-off  or  coimterdaim  arises  after  reply,  or  after  the  time  limited  for 
delivering  a  replv  has  expired,  the  plaintiff  mav,  within  eight  days  after 
such  ground  of  defence  has  arisen,  or  at  any  subseq^uent  time  by  leave  of. 
the  Court  or  a  judge,  deliver  a  further  reply  settmg  forth  the  same."! 
(See  *•  Defences  arieing  after  Action,"  ante,  p.  554.) 

A  reply  pleaded  by  the  plaintiff  under  tne  above  rules  must  show  by 
express  averment,  or  by  the  dates  therein  mentioned,  &c.,  that  the  matter. 
relied  upon  has  arisen  since  the  delivery  of  the  statement  of  defence. 
(See  EUis  v.  Munson,  35  L.  T.  585 ;  *'  Defences  arieing  after  Action,"  ante, 
p.  555.) 

The  provisions  of  0.  XXIV.  do  not  apply  to  a  case  where  the  plaintiff 
sets  up,  in  answer  to  a  counterclaim,  a  ground  of  defence  thereto  which 
has  ansen  after  action  brought  and  before  the  statement  of  defence  has 
been  delivered  (see  Toke  v.  Andrews,  8  Q.  B.  D.  428;  51  L.  J.  Q.  B.  281),. 
but  any  such  ground  of  defence  to  a  counterclaim  may  be  set  up  by  the 
plaintiS  in  his  reply  under  the  provisions  of  s.  24  (3)  of  the  Jud.  Act,  1873 
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General  Form  o/Eeplf/  to  a  Counterclaim  where  tw  Defence  is 

pleaded  (c). 

[Heading  as  in  the  preceding  Form.'] 

Eeply. 

The  plaintiff  saTS  that : — 

1.  \  [Here  state    the  grounds  of  reply    relied   upon    in 

2,  I      ansu^   to    the   counterclaim.      See   the  preceding 

3,&o.  )     form.] 

(Signed)      L.  M. 

DeUyered  the of  -^— ,  18 — w 


Bgflf/f  in  an  Action  on  a  Ouaraniee,  to  a  Defence  of  Time  given  to 
the  Principal^  and  Counterclaim  for  Damages  for  Non^Uvery 
of  Goods  ^Id. 

{See  R.  S.  C.  1883,  Jpp.  J?.,  Sect.  I.) 

[Heading  as  in  the  preceding  form.] 

Eeply. 

Theplaintiff,  as  to  the  defenoe,  8ajB  that : — 
h  Me  joins  issue. 

2.  The  agreement  giving  time  to  the  piindpal  exproaaly 
reserved  remedies  against  the  surety. 


(see  O.  XXm.  r.  4 ;  Toke  y.  Andrews,  svpra).  A  person  not  a  parly  to 
the  original  action,  but  brongHt  in  as  defendant  to  a  connterclaim,  is  held 
not  to  be  entitled  to  counterclaim  {Street  y.  Oavery  2  Q.  B.  D.  498 ;  46 
L.  J.  a  B.  582 ;  Alooy,  &c.  Co.  v.  GreenhiU,  (1896)  1  Ch.  19 ;  65  L.  J.  Ch. 
99) ;  but  a  plaintiff  in  his  reply  to  a  counterclaim  has  been  permitted  to 
counterclaim  against  the  defendant,  and  that  in  respect  of  crosB-daims 
against  the  defendant  which  accrued  to  the  plaintiff  since  the  deUveiy  of 
the  statement  of  defence  {Toke  v.  Ajidrews,  9upra;  but  see  Ellis  y.  MvnMm, 
35  L.  T.  585 ;  and  Alcoy,  &c.  Co.  y.  OreenhUl,  supra  and  post,  p.  590). 

If  the  plaintiff  fails  to  deliver  a  reply  to  the  counterclaim  within  the 
required  time,  judgment  upon  the  counterclaim  is  obtained  by  motion 
under  O.  XXVlI.  r.  11.  {Higgins  y.  ScoU,  21  a  B.  D.  10 ;  58  L.  J. 
a  B.  97 ;  Jones  y.  Macaulay,  (1891)  1  a  B.  221;  60  L.  J.  Q.  B.  258; 
BoberU  y.  Booth,  (1893)  1  Ch.  52.) 

As  to  replies  by  a  person  named  as  defendant  along  with  the  plaintiff 
to  a  counterclaim,  see  note  {d),  post,  p.  590. 

It  seems  that  anypleadings  subsequent  to  the  reply  to  a  counterclaim 
are  subject  to  0.  XXTTI.  rr.  2,  3,  cited  ante,  p.  563. 

(c)  See  preceding  note. 
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The  plaintiff,  as  to  the  oonnterolaim,  says  that : — 
1.  The  defendant  was  not  ready  and  willing  to  aooept  and 
iy  for  the  goods. 

{Signed^        L.  M. 
Delivered  the of ,  18 — . 


Form  given  by  the  B.  8.  C.  1883,  as  an  Example  of  a  Statement 
of  Claimy  Defence  and  Counterclaim^  and  Reply, 

{B.  8.  C.  1883,  App.  K,  Sect.  II.) 

18 — .     [Here  put  the  letter  and  number.'] 

In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,    Plaintiff, 

and 
C.  D.,    Defendant. 

Statement  of  Claim. 

The  plaintiff's  daim  is  for  work  done  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request. 
Particulars : — 

1882.    January  1  to  May  31.     To  rebuilding     £       s.    d. 
house  at  Wigan,  as  per  contract  dated 
the  24th  December,  1881      .        .        .   3,400    0    0 
To  extras  as  per  account  delivered        •    ^     243    0    0 

3,643    0    0 
Paid  on  account 3,000    0    0 


Balance  due 643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balanoe  from  the  31st  May,  1882,  till  payment  or  judgment. 
Place  of  trial,  Lancashire,  Northern  Division. 

{Signed) 
Delivered  the  Ist  of  Januaiy,  1883. 

[Seading  as  above.] 

Defence  and  Counterclaim. 

Defence. 

The  defendant  says  that — 

1.  Except  as  to  £200,  parcel  of  the  mooey  claimed,  the 
ardutect  did  not  grant  his  certificate  pursuant  to  the  contract. 
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2.  As  to  £200,  parcel  of  the  money  claimed,  the  defendant 
brings  [or,  has  brought]  into  Goort  £200,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  claim  herein  pleaded  to. 

Counterclaim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided 
that  the  plaintiff  should  complete  the  works  by  the  Slst  of 
March,  1882,  or  in  default  pay  to  the  defendant  £1  a  day  for 
every  subsequent  day  during  which  the  works  should  remain 
unfinished,  and  they  so  remained  unfinished  for  61  days  to  the 
31st  of  May. 

The  defendant  counterclaims  £61. 

(Signed) 
Delivered  the  22nd  of  January,  1883. 

[Heading  as  above.^ 

Reply. 

The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue, 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts 
ttie  £ in  satisfaction. 

The  plaintifi,  as  to  the  counterclaim,  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras 
and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  prevent- 
ing the  plaintifi  from  having  access  to  the  premises  till  a  week 
after  the  agreed  time. 

{Signed) 
Delivered  the  5th  of  February,  1883. 


Rejoinder  to  a  Reply  to  a  Counterclaim, 

Bejoinder. 

The  defendant,  as  to  the  plaintiff's  reply  to  the  defendant's 
counterclaim,  says  that : — 

He  joins  issue  [or,  where  it  ts  necessary  to  rejoin  specially^  anri 
leave  has  been  obtained  to  do  «o,  state  thefad^  which  are  relied  upon 
in  anstcer  to  the  reply ^  in  the  ordifiary  manner.  See  ante^  pp.  561 , 
563]. 

{Signed)        L.  M. 
Delivered  tiie of .  18—.    . 
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The  likcy  to  a  Reply  to  a  Defence  and  Counterclaim,  where  the 
Plaintiff  has  replied  specially  to  the  Defence. 

Be  joinder. 

The  defendant,  as  to  the  plaintifi's  reply  to  the  def enoe,  says 
that: — 

1.  [To  be  filled  in.     See  ante,  pp.  568,  586.] 

The  defendant,  as  to  the  plaintifE's  reply  to  the  oonnterolaim, 
says  that : — 

2.  [To  be  filled  in.     See  the  preceding  form^. 


General  Form  of  Defence  and  Counterclaim,  where  a  Person  not 
a  Party  to  the  original  Action  is  added  as  a  Defendant  along 
with  the  Plaintiff  to  the  Counterclaim  {see  note  (a),  p.  675). 

1&-.  B.    No. 

In  the  High  Court  of  Jnstioe, 
Queen's  Benoh  Division. 

Between  A.  B.,  Plaintiff, 
and 
0.  D.,  Defendant, 
(by  original  action) ; 
And  between  the  said  C.  D.,  Flaintifi, 

and 
the  said  A.  B.  and  E.  F.,  Defendants, 
(by  counterclaim). 

Defence. 

The  defendant  says  that : — 

1.  I  [Here  state  the  grounds  of  defence  to  the  plaintiff  ^s  claim 

2.  j      in  the  action.     See  the  general  form  of  defence,  ante, 

p.  556.] 

Counterclaim. 

The  defendant  says  that : — 

1.  )  [Here  state  in  a  summary  form,  in  tJie  same  fnanner  as  in 

2.  )      a  statement  of  claim  in  an  action  brought  by  the  defen- 

dant against  the  plaintiff  and  the  third  person,  the  facts 
relied  upon  by  the  defendant  for  the  claims  made  against 
them  by  his  counterclaim,  dividing  the  statement,  where 
necessary,  into  separate  paragraphs  numbered  consecutively . 
See  the  general  forms  of  counterclaim  above  given.  The 
plaintiff  in  the  action  should  continue  to  be  spoken  of  as 
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"  the  plamtiff "  in  the  body  of  the  counterclaim^  and 
similarly  the  counterclaiming  defendant  should  continue 
to  call  himself  "  the  defendant "  or^  if  he  is  one  of 
several  defendants^  '^  the  defendant  C.  2)."] 

The  defendant  bj  this  oonnterdaim  claims  against  the  said 
A.  B.  and  E.  F. — [Here  state  the  amount  of  debt  or  damages^  or 
the  remedy  or  relief  claimed  by  the  counterclaim  :  see  the  general 
forms  of  counterclaim  above  given.  If  any  distinct  part  of  the 
claims  made  by  the  counterclaim  are  against  one  only  of  the  defen* 
dants  to  the  counterclaim^  such  part  should  be  stated  as  being  made 
against  that  person."] 

(Signed)    L.  M. 
Delivered  tne of ^  18 — . 


General  Form  of  Defence  and  Counterclaim  by  one  of  two  or  more 
Defendants  who  has  joined  a  Co-^fendant  as  a  Defendant  along 
with  the  Plaintiff  to  a  Counterclaim  (d), 

18—.    B.    No. . 

In  the  High  Court  of  Jnstioe, 
Queen's  Bench  Division. 

Between  A.  B.,  Flamtiff, 
and 
0.  D.  [E.  R]  and  Gt.  H.,  Defendamb, 
(b J  onginal  action) ; 
And  between  the  said  C.  D.,  Flaintiff, 

and 
the  said  A.  B.  and  the  said  G-.  H.,  Defendants 

(bj  counterclaim). 

Defence  of  the  above-named  defendant  C.  D. 
The  defendant  G.  D.  sajs  that : — 

2    I     [I%e  same  as  in  the  preceding  form  of  defence.'] 

(d^  See  **  Parties  to  Counterdaims^^^  ante,  p.  575.  The  power  of  adding 
a  thud  parW  as  co-defendant  to  a  oonnteTclaim  is  distinct  from  tiie  third 
party  procedure  under  O.  XYI.  rr.  48—55.  (See  "  Third  Party,"  po&i^ 
p.  592.) 

Where  a  third  person  or  a  co-defendant  is  added  as  a  defendant  aloof^ 
with  the  plaintiff  to  a  counterclaim,  the  relief  sought  against  such  thii9 
person  or  co-defendant  must  be  *'  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause*'  (Jud.  Act,  1873,  s.  24  (3),  cited ante^  p.  571  ; 
see  Padwick  v.  ScaU,  2  Ch.  D.  736 ;  45  L.  J.  Ch.  850  ^  Turwr  y.  Hedne$/orti 
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Oounterolaiin. 

The  defendant  C.  D.  says  that : — 

1.  I  [Here  state  in  a  summary  formy  in  the  same  manner  as  in 

2.  j      a  statement  of  claim  in  an  action  brought  by  the  counter^ 

claiming  defendant  against  his  co-defendant  and  the  plain- 
tiff^  the  facts  relied  on  for  the  claims  made  against  them 


Ga$  Co.,  3  Ex.  D.  145;  47  L.  J.  Ex.  296;  Barber  v.  Blaiherg,  19  Oh.  D. 
473 ;  51  L.  J.  Ch.  509^,  and  Buch  **  as  might  properly  have  been  granted 
against  such  person  if  he  had  been  msSe  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant  for  the  like  pmpose/'  and  must  be  relief 
which  in  some  way  concerns  or  involves  the  plamtiff  {Treleaven  v.  Bray, 
46  L.  J.  Oh.  113;  Dear  v.  Sworder,  4  Ch.  D.  476;  Harris  v.  Oamble, 
6  Ch.  D.  748 ;  46  L.  J.  Ch.  768). 

The  def endjEuit  cannot  add  a  third  person  as  defendant  to  a  counterclaim 
which  merely  claims  relief  against  such  third  person  or  against  the 
plaintiff  in  the  alternative  (O/itraZ  African  Co.  v.  Orove,  48  L.  J.  Ex.  510) ; 
and  it  has  been  held  that  a  person  cannot  be  joined  as  defendant  along  with 
the  plaintiff  to  a  counterclaim  where  relief  is  only  claimed  against  the 
plaintiff  and  such  person  in  one  of  two  inconsistent  alternatives  {Evans  v. 
Buck,  4  Ch.  D.  432 ;  see  Child  v.  Stenning,  5  Ch.  D.  695 ;  48  L.  J.  Ch.  392). 
But  where  a  counterclaim  relates  to  the  plaintiff's  cause  of  action,  and 
raises  a  question  between  the  defendant  and  the  plaintiff  along  with  the 
person  so  added  as  a  party,  it  is  not  necessary  that  the  person  so  added 
should  be  one  who  could  have  joined  as  a  co-plaintiff  in  the  plaintiff's 
claim,  or  that  the  counterclaim  should  show  a  joint  liability  on  the  part 
of  the  plaintiff  and  of  the  person  so  added.  {Turner  v.  Hednesford  Oas 
Co.,  wwa^ 

By  O.  aXT.  r.  11,  *' Where  a  defendant  by  his  defence  sets  up  any 
counterclaim  which  raises  questions  between  himself  and  the  plaintiff 
along  with  an^  other  persons,  he  shall  add  to  the  title  of  his  defence 
a  further  title  similar  to  the  title  in  a  statement  of  claim  setting  forth 
the  names  of  all  the  persons  who,  if  such  counterclaim  were  to  be  enforced 
by  cross-action,  would  be  defendants  to  such  cross-action,  and  shall 
deliver  his  statement  of  defence  to  such  of  them  as  are  parties  to  the 
action  within  the  period  within  which  he  is  required  to  dehver  it  to  the 
plaintiff."  (See  the  forms  in  the  text ;  and  see  also  the  form  given  under 
the  repealed  Rules  of  1875,  App.  C,  No.  14.)  Although  in  the  "  further 
title  "  which  is  required  to  be  added  under  the  above  rule  the  counter- 
claiming  defendant  is  described  as  plaintiff  by  counterclaim,  and  the 
plaintiff  and  the  person  joined  along  with  him  are  described  as  defendants 
by  counterclaim,  this  method  of  description  should  not  be  followed  in  the 
body  of  the  pleading,  as  it  mi^ht  produce  confusion,  and  it  is  better  that 
in  the  body  of  the  counterclaim  ihe  defendant  in  the  action  should  con- 
tinue to  be  described  as  the  "defendant,"  or  the  "  defendant  C.  D.,"  as 
the  case  may  be,  and  the  plaintiff  in  the  action  as  *'  the  plaintiff." 

As  to  the  time  prescribed  for  delivery  of  a  statement  of  defence  to  the 
plaintiff,  see  **  Time  for  delivering  Defence,"  ante,  p.  553. 

By  O.  XXI.  r.  12,  **  Where  any  such  person  as  in  the  last  preceding 
rule  mentioned  is  not  a  party  to  the  action,  he  shall  be  summoned  to 
appear  by  being  served  with  a  copy  of  the  defence." 
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by  the  counterclaim :  see  the  last  preceding  form  of 
counterclaim.  The  co-defendant  who  is  joined  as  a  defen- 
dant  to  the  counterclaim  may  be  called  ^'  the  defendant 

The  defendant  C.  D.  bj  this  counterclaim  claims  against  the 
said  A,  B.  and  Q-.  H. — [^ffere  state  the  atnount  of  debt  or  damages^ 
or  the  remedy  or  relief  claimed  by  the  counterclaimy  distinguishifig, 
if  necessary^  as  to  claims  made  against  either  of  the  defendants  to 
the  counterclaim  separately  from  the  other :  see  the  last  preceding 
form  of  Counterclaim.'] 

(Signed)    L.  M. 

Delivered  the of ,  18 — . 


As  to  appearance  by  sucli  third  party,  see  O.  XXI.  r.  ]  3 ;  Frcuer  v. 
Cooper,  23  Oh.  D.  685 ;  52  L.  J.  Oh.  684. 

A  th^  person  or  co-defendant  who  is  added  as  a  defendant  along  with 
the  plaintiff  to  a  counterclaim  may  reply  to  the  counterclaim  any  matters 
which  would  be  a  defence  to  a  statement  of  claim  in  an  action  brought 
by  tJie  defendant  for  the  same  cause  of  complaint  (see  Jud.  Act,  1^3, 
8.  24  (3),  above  cited),  and  in  general  such  reply  will  be  subject  to  the 
rules  applicable  to  defences  (see  0.  XXIII.  r.  4,  cited  '*  Replies  to 
Counterclaims"  antCy  p.  682). 

As  to  the  time  allowed  to  such  third  person  or  co-defendant  for 
delivering  lus  reply,  it  is  provided  by  0.  XXI.  r.  14,  that  "  Any  person 
named  in  a  deience  as  a  party  to  a  counterclaim  thereby  made  may 
deliver  a  reply  within  the  time  within  which  he  might  deliver  a  defence 
if  it  were  a  statement  of  claim.  (See  **  Time  for  delivering  Defence" 
ante^  p.  553.) 

Where  a  person  who  has  been  joined  as  a  defendant  along  with  the 
plaintiff  to  a  counterclaim  makes  default  in  delivering  a  reply  thereto 
within  the  prescribed  period,  the  counterclaiming  defendant  may,  in 
general,  apply  for  judgment  against  him  on  the  counterclaim,  under 
O.  XXVn.  or  under  0.  XXXII.  r.  6.    (Street  v.  Crump,  25  Oh.  D.  68.) 

It  was  held  under  the  repealed  Hules  oi  1875,  that  although  a  person 
who  had  been  made  a  defendant  along  with  the  plaintiff  to  a  counterclaim 
was  entitled  to  plead  in  his  reply  a  strict  set- on  bv  way  of  defence,  he 
could  not  in  his  reply  set  up  a  cross-claim  against  the  defendant  by  way 
of  counterclaim.  {Street  y.Gover,  2  Q.  B.  1).  498;  46  L.  J.  Q.  B.  582.) 
This  decision,  though  questioned  in  Tohe  v.  Andrews,  supra,  has  since 
been  approved  by  the  Court  of  Appeal  in  Alcoy  v.  Oreenhill,  (]896)  1  Ch. 
19 ;  65  L  J.  Oh.  99.    (See  also  0.  XXIIL  r.  4,  above  cited.) 

If  the  grounds  pleaded  as  supporting  the  counterclaim  are  not  such  as 
would  support  an  action  for  the  same  cause,  a  third  person  or  co-defendant 
added  as  a  defendant  to  the  counterclaim  may  plead  in  his  reply  an 
objection  in  point  of  law.  {Evans  v.  Bucky  4  Oh.  D.  432;  Child  t. 
Stenning,  5  Oh.  D.  695 ;  48  L.  J.  Oh.  392 ;  and  see  ante,  p.  583.) 
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Reply  by  a  third  Person^  who  is  not  a  Party  to  the  original  Action^ 
to  a  Counterclaim  pleaded  against  him  as  a  Co^fendant  tdth 
the  Plaintiff  {d). 

[^Heading  as  in  the  Form  next  but  one  preceding, "] 

Eeplj  of  the  above-named  E.  F.  to  the  oounterolaim. 
The  above-named^.  F.,  who  is  one  of  the  defendants  to  the 
ooanterolaim  herein,  says,  as  to  the  said  counterclaim,  that : — 

1.  \  [Here  state  the  grounds  of  reply  relied  upon  by  the  party 

2.  >     pleading  the  reply  :  see  the  general  form  of  reply  to  a 

3.  &o. )      counterclaim^  ante^  p.  684.] 

{^Signed)     L.  M. 

Delivered  the of ,  18 — . 


A  like  Reply  by  one  of  the  Defendants  to  the  original  Action  who 
has  been  joined  as  a  Defendant  along  with  the  Plaintiff  to  a 
Counterclaim  {d), 

[Heading  as  in  the  Form  next  but  one  preceding.'] 

Reply  of  the  defendant  G.  H.  to  the  counterclaim. 

The  defendant  Q.  H.,  as  to  the  counterclaim  herein,  says 
that : — 

[Proceed  as  in  the  preceding  form  of  reply,"] 

((2)  See  preceding  note. 


(    592    ) 


CHAPTER  IX. 

Third  Party  (a). 


(a)  The  '*  third  part^  procedure,'*  which  is  applicable  where  a  defen- 
dant claims  to  be  entitled  to  contribution  or  indemnity  over  against  a 
person  not  already  a  party  to  the  action,  or  against  a  co-defendant,  is 
regulated  by  0.  XYI.  rr.  48 — 55,  and  is  based  upon  the  Judicature  Act, 
1873,  s.  24  (3),  cited  *'  Counterclaima"  ante,  p.  571.  It  is  quite  distinct 
from  the  procedure  under  the  same  sub-secuon  by  way  of  counterclaim 
against  the  plaintiff  and  a  third  person  (or  co-defendant)  joined  as  defen- 
dant along  with  the  plaintiff  to  the  counterclaim.  The  latter  procedure 
can  only  be  adopted  m  cases  where  the  relief  sought  by  the  counterclaim 
is  such  as  affects  or  concerns  the  plaintiff  so  as  to  be  claimable  against 
him  as  well  as  against  the  person  joined  as  defendant  along  with  him  to 
the  coimterdaim. 

The  third  party  procedure  applies  only  in  cases  where  a  defendant  claims 
contribution  or  indemnity  against  a  third  person  or  co-defendant  (see 
0.  XVI.  rr.  48—55,  and  the  form  of  notice  m  the  text) ;  and  it  is  conse- 
quently inapplicable  in  cases  where  the  defendant's  claim  against  a  person 
sought  to  be  made  liable  as  a  third  party  is  not  substantially  a  clami  for 
contribution  or  indemnity  in  respect  of  the  plaintiff's  claims  in  the  action 
(Pontifex  y.  Foord,  12  Q.  B.  D.  152 ;  53  L.  J.  a  B.  821 ;  Speller  v.  BruM 
Steam  Nav,  Co,,  13  Q.  B.  D.  96;  53  L.  J.  Q.  B.  322;  Catton  y.  BennesU, 
26  Oh.  D.  161 ;  53  L.  J.  Oh.  685  ;  Carahore  y.  N.  E,  Ry.  Co,,  29  Ch.  D. 
344;  Birmingham  Land  Co.  y.  L,  &  N,  W.  Ry.  Co.,  34  Ch.  D.  261;  see 
also  Horwell  y.  London  General  Omnibus  Co.,  2  Ex.  I).  365).  As  to  what 
amounts  to  a  claim  for  indemnity,  see  further  Lampleigh  y.  Brathwait, 
1  Smith's  L.  0.  10th  ed.,  p.  136;  ^Hornby  y.  Cardwell,  8  Q.  B.  D.  829; 
51  L.  J.  Q.  B.  89;  *'  Indemnities,^'  ante,  p.  232;  Hammond  <fe  Co.  y. 
Bussey,  20  Q,.  B.  D.  79.  As  to  claims  for  contribution  between  co-sureties 
and  joint-contractors,  see  **  Money  Paid,'*  ante,  p.  291,  and  Leake  on 
Contracts,  3rd  ed.,  pp.  59,  60. 

By  0.  XVI.  r.  48,  **  Where  a  defendant  claims  to  be  entitled  to  con- 
tribution or  indemnity  oyer  against  any  person  not  a  party  to  the  action, 
he  may,  by  leaye  of  the  Court  or  a  judge,  issue  a  notice  (hereinafter 
called  the  third-party  notice)  to  that  effect,  stamped  with  the  seal  with 
which  writs  of  summons  are  sealed.  A  copy  of  such  notice  shall  be  filed 
with  the  proper  officer  and  seryed  on  sucn  person  according  to  the  roles 
relating  to  the  service  of  writs  of  summons.  The  notice  shall  state  the 
nature  and  grounds  of  the  claim,  and  shall,  unless  otherwise  ordered  by 
the  Court  or  a  jud^,  be  seryed  within  the  time  limited  for  deliyering  his 
defence.  Such  notice  may  be  in  the  form  or  to  the  effect  of  the  FonnNo.  1 
in  Appendix  B.,  with  such  yariations  as  circumstances  may  require,  and 
therewith  shall  be  served  a  copy  of  the  statement  of  claim,  or  if  there  be  no 
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statement  of  claiin,  then  a  copy  of  the  writ  of  summons  in  the  action." 
See  the  form  of  notice  set  out  m  the  text,  which  may  easily  be  adapted  to 
the  requirements  of  the  particular  case. 

The  defendant's  claim  against  the  third  party  for  contribution  or  indem- 
nit;^  need  not  be  co-extensive  with  the  whole  of  the  plaintiff's  claim 
against  the  defendant  (see  0.  XVI.  r.  52,  cited  infra;  Pontijex  v.  Foord, 
supra)^  and  leave  may  oe  granted  to  serve  a  third  party  notice  even  where 
the  indemnity  was  not  given  till  after  action  brought  {Edison,  d;c.  Co.  v. 
Holland,  33  Ch.  D.  497).  If  there  is  a  bond  fide  claim  for  contribution  or 
indemnity,  leave  to  serve  the  notice  may  be  granted  without  inquiring 
into  the  validity  of  the  claim.    (76.^ 

Where  a  third  party  desires  to  dispute  the  defendant's  liability  to  the 
plaintiffs  claim,  or  his  own  liability  to  the  defendant  for  contribution  or 
mdemnity,  he  must  enter  an  appearance  in  the  action  within  eight  days 
from  the  service  of  the  notice.  (See  0.  XVI.  r.  49.)  As  to  the  effect  of 
default  in  entering  such  appearance,  see  0.  XVI.  rr.  49 — 61.  The  fact 
of  his  so  appearing  will  not  preclude  him  from  raising  any  objections 
which  he  may  have  to  the  third-party  proceedings  t^ainst  him  on  the 
hearing  of  a  summons  for  directions  under  r.  52,  cited  infra  [Benecke  v. 
Frost,  1  a  B.  D.  419,  421 ;  45  L.  J.  ft.  B.  693 ;  Pcmtifex  v.  Foi^d,  supra ; 
Jones  V.  Elderton,  W.  N.  1884,  p.  39;  Baxter  v.  France,  (1895)  1  CJt  B. 
455 ;  64  L.  J.  Q.  B.  335) ;  and  it  would  seem  that  the  proper  time  for 
raising  such  objections  is  upon  the  hearing  of  such  summons  {Baxter  v. 
France,  supra.) 

By  O.  XVI.  r.  52,  "If  a  third  party  appears  pursuant  to  the  third- 
pfuiy  notice,  the  defendant  giving  the  notice  may  apply  to  the  Court  or 
a  judge  for  directions,  and  the  Court  or  judge,  upon  the  hearing  of  such 
application,  may,  if  satisfied  that  there  is  a  question  proper  to  be  tried  as 
to  the  liability  of  the  third  party  to  make  the  contribution  or  indemnity 
claimed,  in  whole  or  in  part,  order  the  question  of  such  liability,  as 
between  the  third  party  and  the  defendant  giving  the  notice,  to  be  tried 
in  such  manner,  at  or  after  the  trial  of  the  action,  as  the  Coiirt  or  jud^ 
may  direct ;  and,  if  not  so  satisfied,  may  order  such  judgment  as  me 
nature  of  the  case  may  require  to  be  entered  in  favour  of  the  defendant 
giving  the  notice  against  the  third  party." 

On  an  application  for  directions  tmder  r.  52,  the  refusal  of  such  direc- 
tions has  the  effect  of  putting  an  end  to  the  proceedings  against  the  third 
party.  (Schneider  v.  Batt,  8  ft.  B.  D.  701 ;  50  L.  J.  ft.  B.  525 ;  Baxter  v. 
France,  (1895)  1  a  B.  591 ;  64  L.  J.  Q.  B.  337.)  Directions  wiU  not,  in 
general,  be  given  where  there  would  remain  a  dispute  arising  out  of  the 
same  transaction  between  the  defendant  and  the  third  party  to  be  tried 
in  another  action  even  if  directions  were  ^ven  as  asked  in  the  original 
action.  {Baaeter  y.  France,  supra. )  If  the  third  party ,  on  an  application  for 
directions  under  r.  52,  does  not  set  up  any  defence  to  the  defendant's 
claim,  and  it  does  not  appear  that  there  is  any  question  to  be  tried  as  to 
his  liability,  judgment  may  be  ordered  to  be  entered  for  the  defendant 
against  the  third  party,  wnere  the  defendant's  claim  against  the  third 
party  is  a  liquidated  one.  {Oloucestershire  Banking  Co.  v.  Phillipps,  12 
Q.  B.  D.  533 ;  53  L.  J.  Q.  JB.  493 ;  Bell  v.  V(m  Dadelszen,  W.  N.  1883, 
p.  208.)  But  judgment  wiU  not  be  ordered  against  a  third  party  on  a 
summons  under  r.  52,  where  he  sets  up  a  bond  fide  counterclaun  oi  equal 
or  greater  amount  against  the  defendant,  such  as  might  have  been 
properly  set  up  and  (usposed  of  in  an  action  brought  by  the  defendant 
against  the  third  paity  for  the  same  cause.    {Caister  y.  Chapman,  W.  N, 
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1884,  p.  31 ;  Borough  v.  James,  Ih,,  p.  32.)  Where  a  person  not  already 
a  party  to  the  action  has  been  added,  under  O.  XVI.  r.  48,  as  a  third 
party,  ne  cannot  counterclaim  against  the  plaintiff  in  the  action,  and  it 
seems  that  this  is  so,  even  where  the  third  party  has  obtained  leave  to 
defend  the  action  under  r.  53,  below  cited  {Eden  v.  Weardale  CoUienf 
Co,,  28  Ch.  D.  333 ;  35  76.  287  ;  54  L.  J.  Ch.  384 ;  56  Ih,  178 ;  Alcoy  v- 
Oreenhill,  (1896)  1  Ch.  19 ;  65  L.  J.  Oh.  99) ;  but  it  has  been  held  that  he 
might  counterclaim  against  the  defendant  [Borough  v.  James,  W.  N.  1884, 
p.  32 ;  Re  Salmon,  42  Oh.  D.  354 ;  but  see  Eden  v.  Weardaie,  supra).  ^ 

If  the  defendant  does  not  apply  for  directions  under  r.  52  within  a 
reasonable  time  after  the  third  party  has  appeared  in  the  action,  the  third 
party  may  apply  to  be  dismissed  from  me  action,  and  to  have  the 
proceeding  against  him  set  aside  with  costs. 

A  married  woman  may  properly  be  made  a  third  party  in  respect  of  her 
separate  estate.    {Gloucestershire  Banking  Co,  v.  Phillipps,  supra,) 

By  O.  XVI.  r.  53,  "  The  Oourt  or  a  judge  upon  the  hearing  of  the  ap- 
plication mentioned  in  Eule  52,  may,  if  it  shall  appear  desirable  to  do  so, 
pive  the  third  party  liberty  to  defend  the  action,  upon  such  terms  aJs  may 
be  just,  or  to  appear  at  tne  trial  and  take  such  part  therein  as  may  hd 
just,  and  generally  may  order  such  proceedings  to  be  t^ken,  documents 
to  be  delivered,  or  amendments  to  be  made,  and  give  such  directions  as 
to  the  Oourt  or  judge  shall  appear  proper  for  having  the  question  most 
conveniently  determined,  and  as  to  the  mode  and  extent  in  or  to  which 
the  third  party  shall  be  bound  or  made  liable  by  the  judgment  in  tlie 
action." 

After  service  of  the  third  party  notice,  the  third  party  is  deemed  a 
party  to  the  action,  and  has  the  same  rights  in  respect  of  his  defence 
against  the  defendant's  claim  as  if  he  had  oeen  sued  in  the  ordinary  way 
by  such  defendant.  (Jud.  Act,  1873,  s.  24  (3),  cited  anfe,  p.  571;  Hornby 
V.  Cardwelly  supra.)  He  may  therefore  contest  the  defendant's  claim 
against  him  on  any  ground  which  he  would  be  entitled  to  set  up  as  a 
defence  to  an  action  for  the  same  cause  brought  against  him  by  the 
defendant  after  satisfaction  of  the  plaintiff's  claim  in  the  original  action. 
(See  0.  XVI,  rr.  48 — 55,  and  the  form  of  notice  in  the  text.)  As  to 
whether  he  is  entitled  to  set  up  a  counterclaim  against  the  defendant, 
vide  supra. 

It  seems  doubtful  whether  a  person  brought  in  as  a  third  party  can 
properly  bring  in  as  a  fourth  party  a  person  who  has  contracted  to  pay 
him  a  contribution  or  to  indemniiy  him  in  respect  of  the  defendant  s 
claim,  although  this  has  been  allowed  to  be  done  m  some  cases.  ( Waiker 
V.  Balfour,  25  W.  R.  511 ;  Yorkshire  Waggon  Co.  v.  Newport  Coal  Co.,  5 
Q.  B.  D.  268 ;  49  L.  J.  Q.  B.  527 ;  though  see  Fowler  v.  Knoop,  W.  N. 
1877,  p.  68 ;  36  L.  T.  219 ;  Witham  v.  Vane,  49  L.  J.  Ch.  242,  and 
1  Ohitty's  Practice,  14th  ed.,  p.  423.) 

If  the  third  party  disputes  the  defendant's  liability  to  the  plaintiffs 
claim,  directions  may  be  ^ven  that  the  third  party  shall  have  libeity  to 
defend  against  the  plaintiff's  claim  in  the  action  (see  r.  53,  above  cited ; 
Coles  V.  Civil  Service  Ass.,  26  Ch.  D.  629  ;  53  L.  J.  Oh.  638  ;  Calender  v. 
Wallingford,  53  L.  J.  Q.  B.  569 ;  Fowler  v.  Knoop,  supra ;  Eden  v.  TF«ir- 
dale  Colliery  Co.,  supra;  Barton  v.  London  &  N.  W.  Ry,  Co.,  38  Ch.  D. 
144 ;  57  L.  J.  Ch.  676 ;  Edison  Co.  v.  Holland,  41  Ch.  I).  28),  and  in  such 
case  pleadings  may  be  ordered  to  be  delivered  between  him  and  the 
plaintiff,  where  the  pleadings  delivered  between  the  plaintiff  and  the 
defendant  do  not  sufficiently  raise  the  questions  to  be  tried  (see  Ih.), 
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Where  the  third  party  obtains  leave  to  defend  the  action  against  the 
plaintiff  he  will  in  general  be  allowed  to  defend  the  action  upon  any 
ground  which  would  have  been  available  to  the  original  defendant  as  a 
defence  to  the  plaintiff's  claim  [Callender  v.  Wallin^ord,  supra;  Eden  v. 
Wearddtle  Colliery  Co.,  supra) ,  uiileee  as  regards  any  set-off  or  counter- 
claim which  the  latter  may  have  had  against  the  plaintiff.  It  seems  that 
the  leave  ^ven  him  to  defend  the  action  will  not  entitle  him  to  set  up  a 
counterclaim  on  his  own  account  against  the  plaintiff.     (Vide  supra,) 

Where  it  appears  desirable  that  the  question  of  tiie  third  party's 
liability  to  the  defendant  should  be  raised  by  pleadings,  pleadings  may 
be  ordered  to  be  delivered  between  him  and  the  defendant.  (0.  XYL 
r.  53 ;  see  Hornby  v.  Cardwelly  ante^  p.  592 ;  Schneider  v.  Batt,  ante,  p.  593 ; 
Boies  V.  Burchell,  W.  N.  1884,  p.  108.)  In  such  cases  the  pleadings  will 
be  in  substantially  the  same  form  {mutatis  mutandis)  as  oniinary  plead- 
ings in  an  action  oetween  the  parties  for  the  same  cause,  but  the  words 
"  £.  F.,  Third  Partv,"  should  be  added  to  the  title  of  the  action,  and  the 
heading  of  the  pleadings  shoidd  describe  them  according  to  the  fact. 

As  to  what  defences  are  open  to  the  third  party  as  against  the  defen- 
dant, vide  supra.  Where  directions  have  been  given  that  pleadings  shall 
be  delivered  between  the  defendant  and  the  third  partv,  the  third  party 
may  pay  money  into  Court  in  respect  of  the  defendant  s  claim,  together 
wim  a  defence  denying  liability.  (See  Jud.  Act,  1873,  s.  24  (3),  above 
dted ;  **  Payment  into  Court, *^  post,  p.  798 ;  Boies  v.  Burchdly  W.  N.  1884, 
p.  108.) 

A  claim  for  contribution  or  indemnity  against  a  third  party  is  not 
within  the  enactments  of  the  County  Courts  Act,  1888,  s.  116,  as  to  costs. 
(8ee  Boies  v.  BurcJiell,  supra,)  Nor  are  such  claims  against  third  parties 
within  the  provisions  of  0.  LXV.  r.  12,  as  to  costs.  They  are  within 
O.  XVI.  r.  54,  infra. 

By  O.  XVI.  r.  55,  "  Where  a  defendant  claims  to  be  entitled  to  contri- 
bution or  indemnity  against  any  other  defendant  to  the  action,  a  notice 
may  be  issued  and  the  same  procedure  shall  be  adopted,  for  the  deter- 
mination of  such  questions  between  the  defendants,  as  would  be  issued 
and  taken  against  such  other  defendant,  if  such  last-mentioned  defendant 
were  a  thiid  part^;  but  nothing  herein  contained  shall  prejudice  the 
rights  of  the  plaintiff  against  any  defendant  in  the  action.'' 

Where  a  defendant  claims  contribution  or  indemnity  over  ajgainst  a 
oo-defendant  under  this  rule,  the  latter  may  be  served  with  a  third  party 
notice  without  any  leave  being  obtained  for  that  purpose,  as  such  co- 
defendant,  being  already  a  party  to  the  action,  is  not  within  the  provisions 
of  r.  48.  {Towse  v.  Loveridge,  25  Ch.  D.  76;  63  L.  J.  Ch.  499;  Chitty's 
Practice,  14th  ed.,  p.  425 ;  though  see  Cation  v.  Bennett,  ante,  p.  592.) 

In  other  respects  the  procedure  and  the  rights  of  the  parties  in  respect 
of  a  claim  for  contribution  or  indemnity  over  against  a  co-defendant  are 
in  general  the  same  as  in  cases  where  a  person  not  already  a  party  to  the 
action  is  added  as  a  third  party.  {Ih. ;  see  the  rules  above  cited,  and 
Jud.  Act,   1873,  s.   24  (3),  above  cited;    Chitty's  Practice,   14th  ed., 

p.  4250 

0.  ]^VI.  r.  54,  gives  power  te  the  Court  te  make  such  order  as  to  costs 
against  a  third  party  as  it  may  think  right.  {Edison  Co,  v.  Holland, 
41  Ch.  D.  28.     See  also  Jud.  Act.  1890,  s.  5.) 

As  to  the  cases  in  which  a  co-defendant  may  be  joined  as  a  defendant 
along  with  the  plaintiff  to  a  counterclaim,  see  **  Counterclaims,**  ante, 
p.  588. 

qq2 
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Third  Party  Notice. 

{See  R.  8.  C.  1883,  App.  B.  No.  1.) 

18—,  B.  No.  — . 
In  the  High  Court  of  Jufitioe, 
Queen's  Benoh  Division* 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant 

To  Mr.  E.  P.  Notice  filed ,  18—. 

Take  notice  that  this  action  has  been  brought  by  the  plain- 
tiff against  the  defendant  [as  surety  for  M.  N.  upon  a 
bond  conditioned  for  payment  of  £2,000  and  interest  to  the 
plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you 
to  the  extent  of  one-half  of  any  sum  which  the  plaintiff  may 
recover  against  him,  on  the  groimd  that  you  are  (nis  co-surety 
under  the  said  bond,  or,  also  surety  for  the  said  M.  N.,  in 
respect  of  the  said  matter,  under  another  bond  made  by  you  in 
favour  of  the  said  plaintiff,  dated  the day  of ^  a.d. 

Or  [as  acceptor  of  a  bill  of  exchange  for  £500,  dated  the 

day  of ,  A.D. ,  drawn  by  you  upon  and  aooepted 

by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  said  bill,  on  the  ground  that  it  was  aooepted 
for  your  accommodation.] 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
and  delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  bv  you  against 
liability  in  respect  of  the  said  contract,  or  any  breach  thereof, 
on  the  ground  that  it  was  made  by  him  on  your  behalf  and  as 
your  agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiffs 
claim  in  this  action  as  against  the  defendant  C.  D.  or  your 
liability  to  the  defendant  C.  D.,  you  must  cause  an  appearance 
to  be  entered  for  you  within  eight  days  after  service  of  this 
notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to  admit 
the  validity  of  any  judgment  obtained  against  the  defendant 
0.  D.,  and  your  own  liability  to  contribute  or  indemnify  to  the 
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extent  herein  daimed,  which  maj  be  sununarihr  enf oroed  against 
you  pursuant  to  the  Eules  of  the  Supreme  Court,  1883,  Order 
XVI.  Part  VI. 

{Signed)  C.  D. 

Or, 

X.  T., 
Solicitor  for  the  defendant  C.  D. 
Appearanoe  to  be  entered  at . 
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CHAPTER  X. 
Proceedings  in  Lieu  of  Dehubrer  (a). 


(a)  Proceedings  in  lieu  of  Demurrer.^ — ^Previously  to  the  ooming  into 

r ration  of  the  B.  S.  0.  1883,  the  formal  mode  in  pleading  of  diBpnting 
sufficiency  in  law  of  the  pleading  of  the  opposite  party  was  Dy  de- 
murrer.   (See  Bullen  &  Leake,  3rd  ed.,  p.  819.) 

A  demiurer  was  a  pleading  which  raised  an  issue  in  law  as  distinguished 
from  an  issue  otfadt  that  is,  it  admitted,  for  the  purposes  of  the  demurrer, 
the  truth  of  all  the  £EU$ts  alleged  in  the  pleading  demurred  to,  but  denied 
that  they  were  sufficient  in  &eir  legal  effect  to  constitute  the  right  of 
action  or  ground  of  defence  or  reply,  &c.,  whidi  was  relied  upon  by  the 
opposite  party.  (Bullen  &  Leake,  3rd  ed.,  p.  820 ;  Stephen  on  Pleading, 
7t£  ed.,  p.  140.) 

Before  the  Common  Law  Procedure  Act,  1852,  demurrers  were  of  two 
kinds,  viz.,  general  demurrers,  under  which  the  party  demurring  could 
not  raise  any  objections  founded  on  mere  defects  of  form  in  the  pleading 
demurred  to,  and  epecial  demurrers,  under  which  the  party  demurring 
was  allowed  to  rely  upon  technical  objections  in  respect  of  formal  delects 
expressly  set  out  in  the  demurrer.  (See  Bullen  &  Leake,  3rd  ed., 
p.  819.) 

Special  demurrers  for  merely  formal  defects  in  an  opponent's  plead- 
ing were  abolished  bv  the  last-mentioned  Act,  which  provided  in  effect 
that  demurrers  should  be  admissible  only  when  the  pleading  of  the 
opposite  party  was  impugned  as  being  bad  in  substance.  (See  the  0.  L.  P. 
Act,  1852,  ss.  50 — 52, 89,  which  were  repealed  by  the  Statute  Law  Bevision 
Act,  1883  (46  &  47  Yict.  c.  49J.     . 

On  the  ooming  into  operation  of  tibe  Judicature  Acts,  the  subject  of 
demurrers  was  dealt  with  b^  0.  XXVJLLL.  of  the  repealed  Rules  of  1875, 
which  embodied,  with  certeon  changes  and  modifications,  the  rules  and 
principles  then  in  force  with  respect  to  demurrers.  Thus,  the  repealed 
.Yin.  provided,  by  r.  1,  that  any  party  might  demur  to  any  plead- 


princip] 
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ing  of  the  opposite  party,  or  to  any  jpaH  of  a  pleamng  setting  up  a  distinct 
cause  of  action,  ground  of  defence,  set-off,  counterclaim,  reply,  &c.,  on 
the  ground  that  the  facts  alleged  therein  did  not  show  any  cause  of 
action,  or  any  ground  of  defence  to  a  claim  or  any  part  thereof,  or  set-off, 
or  counterclaim,  or  reply,  &c.,  to  which  effect  coma  be  given  by  the  Court 
as  against  the  party  demurring. 

Now  by  0.  iXV.  of  the  Eulos  of  1883,  demurrers  have  been  wholly 
abolished  and  other  proceedings  substituted  in  lieu  thereof. 

By  0.  XXV.  r.  1,  "  No  demurrer  shall  be  allowed." 

By  0.  XXY.  r.  2,  *'  Any  part^  shall  be  entitled  to  raise  by  his  pleading 
any  point  of  law,  and  any  pomt  so  raised  shall  be  disposed  of  by  the 
judge  who  tries  the  cause  at  or  after  the  trial,  provided  that  by  consent  of 
the  parties,  or  by  order  of  the  Court  or  a  judge  on  the  application  of  either 
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party,  fhe  same  may  be  set  down  for  heaiing  and  disposed  of  at  any  time 
before  the  trial." 

By  O.  XXY.  r.^  3,  **  If,  in  the  ojnnion  of  the  Court  or  a  jud^,  the 
decision  of  suoh  point  of  law  substantially  disposes  of  the  whole  action,  or 
of  any  distinct  cause  of  action,  sround  of  defence,  set-off,  counterclaim, 
or  reply  therein,  the  Court  or  jnagQ  may  thereupon  dismiss  the  action  or 
make  such  other  order  therein  as  may  he  just." 

Hence,  if  a  party  seeks  to  raise  by  his  pleading  any  objection  in  point 
of  law  as  distinguished  from  any  ground  of  defence  or  reply,  &c.  upon  the 
facts,  he  may  do  so  by  pleading  such  objection  in  his  derance  or  reply  &c, 
stating  it  in  a  succinct  form,  such  as  is  exemplified  by  the  precedents 


atodpott,  pp.  602,  603,  from  the  B.  8.  C.  1883,  App.  E.,  Sect.  m.  (See 
0.  XlX.  r.  5,  cited  anUt  p.  7.) 

An  objection  in  point  of  law  may  be  pleaded  toother  with  grounds  of 
defence  or  of  reply  upon  the  facts,  without  it  being  necessary  to  obtain 
any  leave  for  that  purpose,  and  in  such  cases  the  objection  m  point  of 
law  does  not  require  any  separate  heading,  but  should  be  stated  in  a 
separate  paragraph,  which  would  follow  the  paragraphs  containing  the 
statement  of  the  party's  case  upon  the  facts,  and  oe  numoered  consecutiyely 
with  them.  The  date,  title,  and  description  of  a  defence  or  reply,  &c., 
containing  an  objection  in  point  of  law  is  the  same  as  that  of  an 
ordinary  aef ence  or  reply,  ftc.  upon  the  facts,  and  it  must  be  deliyered 
in  the  same  maimer  and  within  the  same  time  as  such  defence  or 
r^ly,  &C. 

A  party  who  pleads  an  objection  in  point  of  law  must  distinctly  state 
in  his  pleading  the  ground  of  objection  relied  upon,  and  if  several  different 
grounos  of  objection  are  relied  upon,  they  should  be  distinctiy  stated  in 
separate  paragraphs.  The  mode  of  siting  objections  in  point  of  law,  and 
the  extent  to  which  the  statement  of  them  is  required  to  be  specific,  will 
of  course  vary  according  to  the  subject-matter  of  the  action  or  defence,  &c., 
in  respect  of  which  the  objection  is  plecid.  In  some  cases  the  objection 
may  be  allowed  to  be  stated  in  general  terms.  (See  Bidder  y.  McLean,  20 
Ch.D.  512.} 

If  the  objection  is  manifestiy  frivolous  or  vexatious,  the  opposite  party 
m^  apply  to  have  it  struck  out  under  O.  XXY.  r.  4,  cited  poet,  p.  601. 

n  an  oDJection  in  point  of  law  applies  only  to  part  of  the  alleged  causes 
of  action  or  grounds  of  defence  or  counterclaim  or  reply,  &c.,  it  should  be 
limited  to  that  part  accordingly,  or  should  be  so  stated  as  to  show  dis- 
tinctly to  what  part  thereof  it  is  pleaded.  (See  ante,  pp.  547,  558.)  It 
seems  that  the  part  so  objected  to  must  be  a  distinct  and  severable  part  of 
the  causes  of  action  or  grounds  of  defence,  counterclaim,  or  reply,  &c., 
alleged  by  the  other  side.  (See  O.  XXY.  r.  2,  eupra  ;  and  see  naniby  v. 
Cardwell,  8  Q.  B.  D.  329 ;  Wataon  y.  Hawkins,  24  W.  E.  884 ;  Powell  y. 
Jtwe»hurif,  9  Ch.  D.  34.) 

An  objection  in  point  of  law  may  be  pleaded  in  any  case  where  it 
raises  some  substantial  question  of  law,  which,  if  decided  in  favour  of  the 
pcoty  pleading  the  objection,  would  show  that  the  causes  of  action,  or  the 
grounds  of  defence,  counterclaim,  or  reply,  &c.,  alleged  by  the  opi>OBite 
party,  or  any  distinct  part  or  parts  thereof  respectively,  are  ineffectual  in 
&w  as  against  the  party  pleading  the  objection.  (See  O.  XXY.  r.  3, 
above  dted;  Buntall  y.  Bevfus,  26  Ch.  D.  at  p.  38;  53  L.  J.  Ch.  565; 
O'Brien  y.  Tysaen,  28  Ch.  D.  372 ;  Dadswell  v.  Jacobs,  34  Ch.  D.  278 ; 
Salaman  v.  TVamer,  (1891)  1  Q.  B.  734;  60  L.  J.  Q.  B.  624.) 

The  objection  must  be  one  of  substance,  and  not  a  mere  technical  objec- 
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idon  for  defects  of  form.    (See  O.  XXY.  r.  3,  supra ;  and  O.  XIX.  r.  26, 
oited  ante^  P*  1^0 

It  seems  that  an  objection  on  the  ground  of  nonjoinder  of  parties 
should  in  general  be  taken  by  summons  under  0.  XVI.  r.  11,  and  should 
not  be  pleaded  as  an  objection  in  point  of  law.  (See  *  *  Joinder  of  Parties,** 
ante,  p.  28.^ 

Subiect  to  the  above  observations,  it  may  be  laid  down  as  a  general 
rule,  that  any  substantial  matter  of  law  wmch  would  have  been  ground 
for  a  demurrer  under  the  repealed  Rules  of  1875,  may  now  be  pleaded  as 
an  objection  in  point  of  law  under  O.  XXY.  r.  2,  above  cited.  (See 
JBuretall  v.  Bevfua,  supra ;  In  re  Batthyany,  32  W.  E.  379 ;  Percival  v. 
Dunny  29  Ch.  D.  128.)  It  would  seem  that  an  objection  in  point  of  law 
may  now  be  pleadable  in  some  cases  in  which  a  demurrer  under  the 
former  practice  would  not  have  been  admissible.  ( Vide  infra,)  Thus,  it 
is  observable  that,  by  the  tenns  of  the  present  Bules,  objections  in  point  of 
law  pleaded  under  0.  XXY.  r.  2,  are  not  restricted,  as  demurrers  under 
the  former  practice  were,  to  matters  appearing  on  ^'d  pleadings  strictly  so 
called.  (See  Dadswdl  v.  Jaoohs,  supra  ;  Consett  Watertvorks  Ch,  v.  RUson^ 
22  Q.  B.  D.  318.) 

In  general,  however,  it  seems  that  objections  in  point  of  law  jdeaded 
under  the  Bules  should,  like  demurrers  under  the  former  practice,  be 
foimded  upon  the  facts  appearing  on  the  face  of  the  pleadings  of  the 
opposite  party,  and  that  the  facts  alleged  in  the  pleadings  of  the  opposite 
p^ty,  or,  where  the  objection  is  pleaded  to  part  only  of  his  case,  in  that 
part  of  his  pleadings  to  which  the  objection  is  directed,  will,  for  the  pur- 
pose of  the  decision  of  such  objection,  be  deemed  to  be  admitted  by  the 
party  pleading  the  objection.  (See  0*Brien  v.  Tyssen,  28  Oh.  D.  372 ; 
Watsan  v.  Hawkins,  24  W.  E.  884.)  Hence,  if  the  objection  which  is 
sought  to  be  raised  depends  upon  a  denial  of  any  of  those  facts,  or  upon 
any  other  facts  not  so  appearing,  the  partv  who  seeks  to  raise  it  should 
simply  plead  such  denial  or  such  additionsd  facts,  leaving  to  his  opponent 
the  option  of  joining  issue  thereon  or  of  pleading  an  objection  m  point 
of  law,  or  of  answering  in  both  these  ways.  (See  0.  XXY.  rr.  2,  3, 
supra  J) 

Where  a  pleading  states  an  agreement  or  other  material  document 
according  to  its  supposed  legal  effect,  and  the  opx>osite  party,  while 
admitting  the  instrument  in  fact,  disputes  the  construction  put  upon  it, 
and  seeks  to  contend  that  it  does  not  support  the  supposed  cause  of  action 
or  ground  of  defence,  &c.,  he  is  at  liberty,  if  the  document  is  so  short  as 
to  admit  of  being  set  out  in  full  without  prolixity,  to  answer  by  simply 
setting  out  the  document  verbatim  in  his  pleading,  with  an  allegation  that 
it  is  the  document  referred  to,  and  he  may  by  this  means  oblige  the  party 
pleading  the  document  either  to  amend  his  pleading  or  to  raise  the  ques- 
tion of  construction  by  an  objection  in  point  of  law.  (See  0.  XIX.  r.  21 ; 
and  see  ante,  pp.  9,  10.)  But  if  the  document  is  too  long  to  be  set  out  with- 
out prolixity,  or  if  any  considerable  part  of  it  is  immaterial,  the  party 
who  seeks  to  dispute  the  construction  put  upon  it  should  ordinarily  do  so 
by  denying  that  the  agreement,  &c.  was  to  the  effect  alleged,  and  stating 
the  reu  effect  of  the  document  according  to  his  contention.  (See  O.  ^T^ 
rr.  2,  4,  5,  21,  cited,  ante^  pp.  7,  9.) 

As  to  the  mode  of  pleading  matters  of  defence  arising  under  the  Statute 
of  Frauds  or  the  Statutes  of  Limitations,  see  *'  Frauds,  Statute  o/,"  past, 
p.  709 ;  "  Limitation,  Statutes  of,**  post^  pp.  766,  918. 
Where  the  case  set  up  by  the  pleadings  of  the  opposite  party  is  open  to 
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a  substantial  objection  in  point  of  law,  it  is  generally  adyisable  to  raise 
such  objection  at  once  by  pleading  it  under  0.  XXY.  r.  2.  By  raising 
•the  objection  in  the  manner  above  mentioned,  the  party  objecting  may 
be  enabled  to  save  expense  and  delay  by  obtaining  an  order  directing  that 
the  point  of  law  thus  raised  be  disposed  of  before  the  trial  of  any  issues  of 
fact.  Where  an  objection  in  point  of  law  under  0.  XXY.  r.  2,  raises  the 
whole  or  a  subertantial  part  of  the  question  between  the  parties,  so  that 
its  decision  may  render  the  trial  of  the  issues  of  fact  unnecessary,  an 
order  may  in  general  be  obtained  on  application  under  that  rule  for 
healing  and  disposing  of  the  objection  in  point  of  law  before  the  trial  of 
the  action.  (See  London^  Chtxtham  <fe  Dover  By.  Co.  v.  8.  E.  By.  Co.,  6\' 
L.  T.  109 ;  and  see  also  Bryaon  y.  Bussell,  14  Q.  B.  D.  720 ;  &Brien  y. 
Ty88m,  28  Ch.  D.  372;  Salaman  y.  Wamer,  (1891)  1  Q.  B.  734;  60 
L.  J.  0.  B.  624.) 

By  O.  XXV.  r.  4,  "The  Court  or  a  iudge  may  order  any  pleading  to 
be  struck  out  on  the  ground  that  it  disdoses  no  reasonable  cause  of  action 
or  answer,  and  in  any  such  case,  or  in  case  of  the  action  or  defence  being 
shown  by  the  pleadings  to  be  frivolous  or  vexatious,  the  Court  or  a  judge 
may  order  the  action  to  be  stayed  or  dismissed,  or  judgment  to  be  entered 
accordingly,  as  may  be  just." 

A  summons  to  strike  out  pleadings  under  the  above  rule  should  only 
be  taken  out  where  it  is  dear  that  the  pleading  objected  to  discloses  no 
reasonable  cause  of  action  or  ground  of  defence,  or  repl^,  &c.,  or  that  the 
action  is  on  the  face  of  the  pleadings  frivolous  or  vexatious.  (Buratall  v. 
Bey/us,  26  Ch.  D.  35  ;  53  L.  J.  Ch.  565  ;  In  re  BaUhyany,  32  W.  R.  379 ; 
Tamy.  Commercial  Bank,  12  Q.  B.  D.  294;  Boater  v.  Holder,  54  L.  T. 
298;  DadaweU  v,  Jacobs,  supra;  Shafto  v.  Bclckow,  34  Ch.  D.  725; 
Dreyfus  v.  Peruvian  Co.,  41  Ch.  D.  161 ;  58  L.  J.  Ch.  471.) 

Irrespectively  of  the  jurisdiction  conferred  hj  r.  4  above  dted,  the 
Court  has  an  inherent  jurisdiction  to  disnuss  actions  which  are  shown  to 
be  fidvolous  or  vexatious.  {Willis  y.  Earl  Beauchamp,  11  P.  D.  59; 
Castro  V.  Murray,  L.  R.  10  Ex.  213 ;  Dawkins  v.  8axe  Weimar,  1  Q.  B.  D. 
499 ;  BeicM  v.  Magrath,  14  App.  Cas.  665  ;  59  L.  J.  Q.  B.  159 ;  Lawrance 
V.  Norreys,  15  App.  Cas.  210 ;  59  L.  J.  Ch.  681 ;  Haggard  v.  Pelicier,  (1892) 
A.  C.  61 ;  61  L.  J.  P.  C.  19.) 

Previously  to  the  Rules  of  1883,  an  action  was  not  maintainable  merely 
in  order  to  obtain  a  declaration  of  title  in  a  case  where  the  facts  showed 
no  right  to  any  consequential  relief.  (See  Wilson,  Jud.  Acts,  5th  ed., 
p.  302.)  But  it  is  now  provided  hj  0.  XXV.  r.  5,  that  "  No  action  or 
proceeding  shall  be  open  to  objection,  on  the  ground  that  a  merely 
declaratory  judgment  or  order  is  sought  thereby,  and  the  Court  may 
make  binding  declarations  of  right  whether  any  consequential  relief  is  or 
could  be  claimed  or  not."  (See  Hobbs  v.  Wayet,  36  Ch.  D.  256 ;  56  L.  J. 
Ch.  819;  Birmingham  Land  Co.  v.  L.  &  N.  W.  By.  Co.,  40  Ch.  D.  268 ; 
London  Association  v.  London  &  India  Docks  Committee,  (1892)  3  Ch.  242  • 
62  L.  J.  Ch,  294.) 
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Defence  consisting  of  an  Objection  in  Point  of  Laic. 

18—.  B.  No.  — . 
In  the  High  Court  of  Justioe, 
Queen's  Bench  Division. 

Between  A.  B.,    PkdntifiF, 

and 
0.  D.,    Defendant. 

Defence. 

The  defendant  says  that : — 

He  "will  object  that  [here  state  some  point  of  law,  shotting  that 
the  plaintiff's  statement  of  the  alleged  cause  of  actiofi  is  bad  in 
substance,  and  that  the  action  is  not  maintainable  against  the 
defendant:  see  the  following  forms'], 

(Signed)     L.  M. 
Delivered  the of ,  18 — . 


Defence,  including  an  Objection  in  Point  of  Law,  to  an  Action  for 
Verbal  Slander  actionable  only  by  reason  of  Special  Damage. 

{R.  S.  C.  1883,  App.  K,  Sect.  IIL,  No.  2.) 

Defence. 

The  defendant  says  that — 

1.  The  defendant  did  not  speak  or  pnblish  the  words. 

2.  The  words  did  not  refer  to  the  plaintifi. 

3.  The  defendant  will  object  that  the  special  damage  stated  is 
not  sufficient  in  point  of  law  to  sustain  the  action. 


The  like,  to  an  Action  on  a  Marine  Policy  stated  to  contain  Clatts^^ 
that  the  Policy  was  to  be  Proof  of  Interest  and  without  Benefit 
of  Salvage. 

{R.  S.  a  1883,  App.  E„  Sect.  IIL,  No.  3.) 

1.  The  defendant  did  not  make  the  policy. 

2.  The  loss  was  not  by  the  perils  insured  against. 

3.  The  defendant  will  object  that  the  policy  was  avoided  by 
19  Geo.  n.  c.  37,  s.  1. 


i 
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The  likey  to  an  Action  on  a  Guarantee  for  the  Price  of  Chocks 
{R.  8.  a  1883,  App.  E.,  Sect.  III.,  No.  1.) 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee. 

2.  The  defendant  will  object  that  the  guarantee  disoloseB  a 
past  consideration  on  the  face  of  it. 


DefencCy  including  Objections  in  Point  of  Law y  to  distinct  Parts  of 

the  alleged  Causes  of  Action. 

Defence. 

The  defendant  says  that : — 

1,  2.  [Here  state  any  facts  which  afford  a  defence  to  the  whole 
claim  or  to  those  parts  of  it  to  which  the  objections  in  point  of  law 
are  not  pleaded.^ 

3.  As  to  the paragraph  of  the  statement  of  claim  [or, 

As  to  so  much  of  the  statement  of  claim  as  alleges  that,  &c.,  or, 
As  to  the  alleged  breach  of  the  covenant  to  repair,  or.  As  to  the 
plaintifE's  claim  on  the  alleged  guarantee,  &c.,  as  the  case  may 
be~\y  the  defendant  will  object  that  [here  state  the  objection  :  see 
the  preceding  forms], 

4.  As  to  the  said paragraph  of  the  statement  of  claim 

or  as  the  case  may  be\  the  defendant  will  further  object  that 
here  state  any  other  distinct  ground  of  objection  to  the  same  causes 

of  action  to  which  the  preceding  objection  is  pleaded]. 


\ 


Reply  of  an  Objection  in  Point  of  Law. 

18—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Reply. 

The  plaintiff  says  that: — 

He  will  object  that  [here  state  some  point  of  law  showing  that 
the  defence  is  bad  in  substance]. 

{Signed)    L.  M. 
Delivered  the of ,  18 — . 
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Rq)hj  including  an  Objection  in  Point  of  Law  as  tcell  as  other 

Grounds  of  Reply, 

Eeply. 

'  The  plaintiff  say 8  that : — 

1.  He  joins  issue. 

2.  [Here  state  any  other  ground  of  reply ^ 

3.  As  to  the paragraph  of  the  defenoe  [or,  As  to  the 

alleged  release,  &o.,  or  as  the  case  may  be]^  the  plaintiff  will 
object  that  [here  state  the  objection  in  point  of  law]. 


(    605    ) 


CHAPTER  XL 

Defences  and  Subsequent  Pleadings  in  Actions  on 

Contracts. 


For  the  Date^  Title  mid  Formal  Parts  of  Defences  and  Subsequent 
PkadingSy  see  ^^  General  Forms  of  Befence^^  ante^  p.  556, 
^^  General  Forms  of  Reply ^  ^'^•j"  <^w^e,  p.  561,  and  ^^  Counter- 
claimsj^*  ante^  pp.  577  et  seq. 

For  Forms  of  Denial  of  the  Contract  sued  upon,  see  ^^  Agreements^* 

posty  p.  616, 

For  Forms  of  Denial  of  Breaches  of  the  Contract^  see  ^^  Agreements^** 

posty  p.  619. 


Accord  and  Satisfaction  (a). 


Defence  of  Accord  and  Satisfaction  by  the  Delivery  of  Goods. 

{B.  S.  C.  1883,  App.  D.  Sect.  IV.) 

On  5th  April,  1882,  a  brown  horse  was  delivered  by  the 
defendant  to,  and  aooepted  by,  the  plaintiff  in  discharge  of  the 
alleged  cause  of  action. 


(a)  This  defence  consists,  as  the  name  imports,  of  two  parts,  accord  and 
Boiisf action ;  that  is  to  say,  of  something  given  or  done  by  the  defendant 
to  or  for  the  plaintiff,  and  accepted  by  &e  latter  upon  a  mutual  agree- 
ment that  it  shall  be  a  discharge  of  the  cause  of  action.  The  agreement 
is  the  accord,  and  the  thing  siven  or  done  is  the  satisfaction.  Both  parts 
are  essential  to  the  defence,  for  accord  without  satisfaction  is  no  answer. 
(See  James  v.  David,  5  T.  E.  141.) 

Bills  of  exchange  and  promissory  notes  may  be  discharged  without 
satiafaction  by  renunciation  on  the  part  of  the  holder,  in  the  mode 

B.L.  K  K 
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provided  by  s.  62  of  the  Bills  of  Exchange  Act,  1882.    (See  *' Bills  of 
Exchange^*  posty  p.  652.) 

Anything  may  oe  given  and  received  by  wa^  of  accord  and  satisfaction; 
and  in  the  common  case  of  a  debtor  paying  lus  creditor  a  debt  poei  diem, 
the  defence  is  really  one  of  accord  and  satisfaction,  although  from  the 
frequent  recurrence  of  the  transaction  it  is  looked  upon  as  a  distinct 
defence  under  the  name  of  payment.  (See  "Paymeri*,"  post,  p.  794.)  In 
the  case  of  pavment  of  an.  ascertained  d^t,  however,  uie  payment  of  a 
smaller  sum  by  the  debtor  is  no  satisfaction  of  a  larger  sum  then  due 
from  him  without  some  additional  consideration ;  whereas,  in  other  cases 
the  value  of  the  things  done  or  siven  in  accord  and  satisfaction  is  not 
inquired  into,  as  they  are  accepted  as  equivalent  by  agreement.  {FinneTs 
Ccucy  5  Co.  117a;  Curlewis  v.  Olarky  3  Ex,  375,  379;  I)own  v.  Hatcher,  10 
A.  &  E.  121 ;  Sibree  v.  Tripp,  15  M.  &  W.  23;  Cumber  v.  Wane,  1  Sm. 
L,  C.  10th  ed.,  p.  325 ;  Ooddard  v.  O'Brien,  9  Q.  B.  D.  37 ;  Foakeay.  Beer, 
9  App.  Cas.  605;  54  L.  J.  Q.  B.  130;  Bidder  v.  Bridges,  37  Ch.  D.  406; 
57  L.  J.  Oh.  300;  Underwood  v.  Underwood,  (1894)  P.  204;  63  L.  J.  P. 
109.)  But  pa3rment  of  a  smaller  simi  may  be  a  satisfaction  of  a  larger 
ascertained  debt  where  there  is  a  new  consideration  to  support  the  agree- 
ment to  that  effect,  as  where  it  is  paid  by  a  negotiable  instrument 
{Sibree  v.  Tripp,  supra;  Bidder  v.  Bridges,  supra;  and  see  note  (6), 
post,  p.  609) ;  or  where  it  is  paid  before  the  whole  debt  is  payable,  or  as  a 
composition  under  an  arrangement  with  creditors  or  by  a  third  party 
{[.ewis  V.  Jones,  4  B.  &  C.  506,  513 ;  Welby  v.  Drake,  1  C.  &  P.  557 ; 
Wilkinson  v.  Byers,  1  A.  &  E.  106;  Edwards  v.  Hajicher,  1  0.  P.  D.  Ill ; 
**  Composition  with  Creditors  *^ post,  ^.  684;  and  as  to  payment  by  a  third 
party,  see  Walter  v.  James,  L.  R.  6  Ex.  124;  40  L.  J.  Ex.  104,  and  cases 
there  cited).  An  accoimt  stated  of  the  balance  due  between  the  plaintiff  and 
the  defendant,  and  a  payment  of  that  balance  by  the  defendant,  being  a 
smaller  sum  than  the  amount  claimed,  where  all  the  items  of  the  account 
are  on  one  side,  is  not  a  defence  by  way  of  accord  and  satisfaction  to  the 
whole  claim,  but  merely  amounts  to  a  defence  of  payment  pro  tanio.  (See 
Perry  v.  AUwood,  6  E.  &  B.  691 ;  25  L.  J.  Q.  B.  408 ;  SmUh  v.  Page,  15 
M.  &  W.  683.)  But  a  defence  of  an  account  stated  of  cross  demands  and 
payment  of  the  balance  is  good.  {Callander  y,  Houxtrd,  10  C.  B.  290; 
button  V.  Page,  3  0.  B.  204 ;  and  see  form  **  Payment,^'  post,  p.  797.) 

A  substituted  agreement  may  be  accepted  in  accord  and  satisfiu^on 
of  an  existing  cause  of  action,  the  new  promise  only,  and  not  the  perform- 
ance of  it,  being  taken  in  satisfaction  and  discharge.  {ffaUy»  Flockton,  14 
Q.  B.  380  ;  16  lb,  1039 ;  Evans  v.  Powis,  1  Ex.  601 ;  Edwards  v.  Hancker, 
supra,)  In  such  cases  the  discharge  of  the  original  debt  by  the  accept- 
ance of  the  new  promise  in  satisfaction  of  it  is  a  sufRcient  consideration 
for  such  new  promise,  and  if  the  new  promise  so  accepted  is  not  per- 
formed, the  remedy  of  the  creditor  will  be  by  action  for  its  breach. 
{Lynn  v.  Bruce,  2  H.  Bl.  317 ;  Henderson  v.  Stobart,  5  Ex.  99;  McManus 
V.  Bark,  L.  B.  5  Ex.  65;  39  L.  J.  Ex.  65 ;  Leake  on  Contracts,  3rd  ed., 
p.  758.) 

An  accord,  in  order  to  form  a  defence,  must  be  executed  and  satisfied, 
as  the  accord  alone  is  no  defence.  {Peytoe's  Case,  9  Co.  79a ;  Bayley  t. 
Homan,  3  Bing.  N.  C.  915,  920 ;  see  Hardman  v.  Bdlhouse,  9  M.  &  W. 
d96.)  Thus,  a  plea  that  it  was  agreed  that  the  defendants  should  secure 
the  debt  by  a  mortgage  to  be  paid  by  instalments,  and  that  the  defen- 
dant had  always  been  ready  to  execute  the  mor^rage,  but  had  never 
been  called  upon  to  do  so,  was  held  bad.   {Allies  y,  Probyn,  2  C.  M.  &  B. 
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408.)  So,  a  plea  that  it  was  agreed  that  the  plaintiff  should  take  out 
his  debt  in  beer,  and  that  the  defendant  was  always  ready  and  willing 
to  carry  out  the  agreement  on  his  part,  was  held  a  bad  plea.  {Colling^ 
loume  V.  Mantdly  5  M.  &  W.  289 ;  and  see  Wray  v.  Milestone,  5  M.  &  W. 
21.]  So,  in  an  action  upon  a  contract  to  deliver  timber,  a  plea  that  the 
plaintiff  agreed  to  accept  other  timber  instead  of  that  contracted  for, 
and  that  the  defendant  tendered  such  other  timber,  which  the  plaintiff 
refused  to  accept,  was  held  to  be  a  plea  of  an  accord  without  satisfaction. 
{Oahriel  v.  Dreas&r,  15  C.  B.  622 ;  24  L.  J.  0.  P.  81.)  So,  pleas  to  the 
effect  that  it  was  agreed  that  the  defendant  should  give  the  plaintiff 
authority  to  collect  tne  defendant's  debts,  and  satisfy  the  cause  of  action 
thereout,  and  that  the  plaintiff  might  have  collected  the  debts,  but 
through  his  negligence  or  default  faued  in  doing  so,  have  been  held  to 
tw  bad.  {Oifford  v.  WhittaJcer,  6  Q.  B.  249 ;  BailUe  v.  Moore,  8  O.  B  489.) 
Until  satis&ction  under  the  accord,  the  original  cause  of  action  is  not 
at  all  affected  thereby,  so  that  it  remains  liable  to  be  barred  by  the 
Statute  of  Limitations.    {Beeves  v.  Hearne,  1  M.  &  W.  323.) 

An  accord  and  satisfaction  made  by  a  third  party  with  the  plaintiff, 
on  the  defendant's  behsdf,  may  be  subsequently  adopted  by  nim  and 
enure  to  his  benefit.  {Jonea  y.  Broadhurst,  9  C.  B.  173,  193;  Bandall 
V.  Moan,  12  C.  B.  261 ;  and  see  Walter  v.  Jajnes,  L.  E.  6  Ex.  124;  40 
L.  J.  Ex.  104,  and  the  cases  there  cited.)  An  accord  and  satisfaction 
accepted  from  one  of  several  persons  jointly  liable,  or  jointly  and 
seyerally  liable,  for  the  same  debt  is  a  discharge  of  all  {Nicholson  v. 
BeviU,  4  A.  &  E.  675;  Lindley  on  Partnership,  6th  ed.,  p.  232),  unless 
there  has  been  an  express  agreement  that  the  rights  of  the  plaintiff 
against  the  other  peirties  liable  should  be  reserved  {Solly  y.  Forbes, 
2  B.  &  B.  38 ;  Waiters  v.  Smith,  2  B.  &  Ad.  889).  Before  the  Judi- 
cature Acts  it  was  the  rule  at  common  law  that  an  accord  and  satisfac- 
tion made  with  one  of  several  joint-creditors  was  a  good  discharge  as 
against  all,  on  account  of  the  necessity  of  all  the  joint-creditors  joming 
as  plaintiffs  in  a  common  law  action  against  the  debtor.  ( Wallace  y .  Kelsall, 
7  M.  &  W.  264.)  In  equity,  however,  if  the  debt  due  to  such  joint- 
creditors  was  dne  to  them  as  members  of  a  partnership  firm,  or,  it  would 
seem,  if  the  debt  was  a  joint  loan  of  which  each  had  contributed 
a  part  out  of  his  own  separate  money,  so  that  they  were  partners 
in'Se  tran«aaion.  they  were  re^e/'ae  having  several  inte^rts  in 
the  debt,  and  as  being  tenants  m  common  of  it  {Lake  v.  Gibson,  1 
White  &  Tudor,  215  et  seq. ;  Mcyrley  v.  Bird,  3  Ves.  628,  631 ;  Steeds  v. 
Steeds,  22  Q.  B.  D.  537 ;  58  L.  J.  Q,.  B.  SO),  and,  consequently,  in  such 
cases,  an  accord  and  satisfaction  made  with  one  of  them  in  fraud  of  the 
others,  where  the  facts  were  known  to  the  debtor,  was  not  binding  in 
equity  on  the  other  joint-creditors  so  far  as  regarded  their  shares  of  the 
debt  {Steeds  v.  Steeds,  supra,  and  see  the  cases  next  cited).  Thus, 
where  the  debtor  of  a  firm,  who  made  an  arrangement  by  way  of  accord 
and  satisfaction  with  one  of  the  partners,  had  knowledge  or  notice  that 
the  arrangement  was  for  the  private  advantaee  of  that  partner  only, 
and  was  made  in  fraud  of  the  other  partners,  and  without  their  authority, 
^e  defrauded  partners  were  allowed  to  sue  the  debtor  in  equity,  joining 
the  other  partner  as  a  co-defendant.  (Piercy  v.  Fynney,  L.  K.  12  Eq.  69 ; 
40  L.  J,  Oh.  404 ;  and  see  Kendal  v.  Wooil,  L.  E.  6  Ex.  243  ;  39  L.  J.  Ex. 
167,  and  Midland  By,  Co,  v.  Taylor,  8  H.  L.  0.  751.)  It  appears  that 
the  equity  rule  would  now  be  followed  in  actions  imaer  the  Judicatui*o 
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The  likcy  hy  Work  done. 

On  the of ,  18 — ,  the  defendant  did  certain  work 

for  the  plaintiff  [in  repairing  the  plaintiff's  house,  &c.y  or  as  the 


Act.    (See  the  Judicature  Act,  1873,  s.  24  (1)  and  (7),  b.  25  (11) ;  Lindley 
on  Partnership,  6th  ed.,  pp.  276,  279,  304;  Steeds  v.  Steeds,  supra.) 

The  defence  of  accord  and  satisfaction  properly  so  called  is  connned  to 
the  case  of  accord  and  satisfaction  after  oreach.  Where,  before  any 
breach  of  an  agreement,  a  new  agreement  is  entered  into  var^g  or  dis-* 
charging  the  original  agreement,  such  new  agreement,  if  validly  entered 
into,  is,  without  satisfaction  or  performance,  a  good  defence  to  an  action 
for  a  subsequent  breach  of  so  much  of  the  original  agreement  as  has  been 
so  dischars^  or  altered ;  but  tiiis  is  not  properly  a  defence  by  way  of 
accord  and  satisfaction,  but  is  a  defence  by  way  of  rescission  of  the 
contract.     (See  **  Rescissicm'^  post,  p.  807.) 

.  Accord  and  satisfaction  after  breach  was  in  general  a  good  defence  at 
common  law  to  an  action  on  any  contract,  whether  made  by  parol  or 
by  specialty.  {Blake's  Case,  6  Co.  436 ;  Smith  v.  Trowsdale,  3  E.  &  B. 
83;  Cumber  v.  Wane,  1  Sm.  L.  C.)  But  this  rule  did  not  apply  in 
some  cases  of  contracts  by  specialty,  where  the  liability  sued  upon 
arose  solely  out  of  the  specialty  itself  and  irrespectively  of  any  sub- 
sequent default,  e.<7.,  in  the  case  of  covenants  for  payment  of  present 
money  debts.  [Blahi's  Case,  supra ;  Feytoe*s  Case,  9  Co.  79a ;  Massey  v. 
Johnson,  1  Ex.  241,  253 ;  Steeds  v.  Steeds,  22  Q.  B.  D.  537,  539;  58  L.  J. 
Q,  B.  302.)  In  such  last-mentioned  cases,  and  also  in  cases  of  so-called 
accord  and  satisfaction  he/ore  breach  in  respect  of  liabilities  by  specialty, 
it  was  necessary  to  the  validity  of  the  accord  and  satisfaction  at  common 
law  that  it  should  be  made  or  evidenced  by  deed,  as  the  original  contract 
being  under  seal  could  not  at  common  law  be  altered  or  rescinded  by 
parol.  (See  **  Rescission,'*  post,  p.  807.)  But  this  rule  did  not  prevail  in 
equity,  as  a  parol  release,  or  rescission  of  a  specialty  contract,  may  be 
effectual  in  equity,  if  founded  on  consideration  {Binns  v.  Fisher,  43  L.  J, 
Ch.  188 ;  Webb  v.  HewiU,  3  K.  &  J.  438  ;  Taylor  v.  Manners,  L.  E.  1  Ch. 
48;  35  L.  J.  Ch.  128;  see  Yeomans  v.  Williams,  L.  R.  1  Eq.  184 ;  35 
L.  J.  Ch.  283;  and  **  Release,"  post,  p.  804),  and  it  appears  that  the 
equitable  doctrine  on  these  subjects  is  now  applicable  in  similar  cases  in 
the  Queen's  Bench  Division  (Jud.  Act,  1873,  s.  24  (1),  (2),  (5),  s.  25  (11), 
ante,  pp.  33,  34  ;  Steeds  v.  Steeds,  supra). 

By  accord  and  satisfaction  the  cause  of  action  is  in  general  entirely 
discharged,  so  that  no  further  claim  can  arise  upon  it,  even  in  respect 
of  dama^  which  has  accrued  subsequently,  and  was  not  foreseen  at  the 
time  of  tne  satisfaction.  {Ready,  Great  Eastern  Ry,  Co,,  L.  R.  3 Q.  B.  555 ; 
BGiQpost,  p.  859.)  But  if  the  accord  and  satisfaction  was  confined  to  the 
damage  then  already  accrued,  it  would  not  prevent  the  plaintiff  from 
recovering  for  unforeseen  damage  subsequently  accruing  (Lfe  v.  Lan-- 
cashire  &  Yorkshire  Ry,  Co,,  L.  R.  6  Ch.  527 ;  see  post,  p.  859) ;  and, 
where  the  subsequent  damage  gives  a  fresh  cause  of  action,  a  previous 
accord  and  satisfaction  in  respect  of  former  damage  would  be  no  defence 
{Durhy  Main  Colliery  Co,  v.  Mitchell,  11  App.  Cas.  127 ;  55  L.  J.  Q.  B. 
529 ;  see  '^Limitation,  Statutes  o/,"  post,  p.  920).  Ab  to  the  case  of  an 
accord  and  satisfaction  procured  by  fraud,  see  Hirschfdd  v.  London^ 
Brighton,  <&€.  Ry.  Co,,  2  Q.  B.  D.  1 :  46  L.  J.  Q,  B.  94. 
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case  may  be^^  which  work  was  done  bj  the  defendant  and  accepted 
by  the  plaintiff  in  discharge  of  the  alleged  cause  of  action. 


The  HkCj  by  Substituted  Agreement, 

{B.  8.  a  1883,  App.  D.  Sect.  IV.) 

On  6th  April,  1882,  an  agreement  between  the  plaintiff  and 
the  defendant,  whereby  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  defendant  should  deliver  the  cargo  of  the 
"  Maiy  "  at  the  Surrey  Commercial  Docks  instead  of  at  Hull  as 
per  charter-party  of  Isfc  March,  1882,  was  accepted  in  discharge 
of  the  alleged  cause  of  action. 


The  Ukcj  by  gimng  a  Bill  of  Exchange  (b). 

The  defendant,  on  the  of  ,  18 — ,  indorsed  and 

delivered  to  the  plaintiff  a  bill  of  exchange  for  £ ,  dated 


(&)  If  a  negotiable  bill  or  note  is  given  and  accepted  in  complete  satis- 
faction and  discharge  of  a  cause  of  action,  the  transaction  amounts  to  an 
accord  and  satis/acHon,  and  this  is  so,  even  where  such  bill  or  note  is 
given  and  accepted  in  satisfaction  of  a  cause  of  action  for  an  ascer- 
tained debt  of  larger  amount  than  the  amount  of  the  bill  or  note. 
{Sibree  v.  Tripp,  15  M.  &  W.  23 ;  Goddard  v.  O'Brien,  9  a  B.  D.  37 ; 
Bidder  v.  Bridges,  37  Ch.  D.  406;  67  L.  J.  Oh.  300.)  But  if  such  bill  or 
note  is  given  and  accepted,  not  in  satisfaction  and  discharge,  but,  as  is 
usually  the  case,  merely  for  and  on  account  of  a  debt  forming  the  cause 
of  action,  the  transaction  only  operates  as  a  conditional  payment  to  the 
amount  of  the  bill  or  note,  suspending  to  that  extent  the  right  of  action 
during  the  running  of  the  security  and  until  default  in  payment  thereof. 
(See  *^  Bill  or  Note  taken  for  the  Bebt"  poet,  p.  658,  where  see  also  an 
example  of  the  mode  of  pleading  the  last-mentioned  defence.)  If  such 
security  given  for  and  on  account  of  the  oiuse  of  action  (or  any  renewal 
of  such  security)  is  duly  paid,  the  transaction  thereupon  operates,  to  the 
extent  of  the  bill  or  note,  as  pa3rment  of  the  original  debt.  (/&.) 
"Whether  the  bill  or  note  is  given  and  accepted  in  accord  and  eatisfaition 
or  for  and  on  account  of  tiie  debt,  is  a  question  of  fact  depending  on  the 
actual  agreement  made  between  the  parties.  {Sibree  v.  Tripp,  supra; 
Goldshede  v.  CoUrell,  2  M.  &  W.  20 ;  Maillard  v.  Duke  of  Argyte,  6  M.  & 
G.  40 ;  Bott(mley  v.  Nuttatt,  5  C.  B.  N.  S.  122;  28  L.  J.  0.  P.  110;  Day 
V.  McLea,  22  Q.  B.  D.  610;  58  L.  J.  Q.  B.  293;  Bidder  v.  Bridges, 
supra  ;  In  re  R&mer,  (1893)  2  Q.  B.  286. 

Where  the  defendant  pleads  that  a  bill  or  note  has  been  taken  in  accord 
and  satisfaction,  a  reply  simply  alleging  that  the  bill  or  note  was  sub- 
sequently dishonoured  would  oe  bad.  (See  Sardy.  Rhodes,  1  M.  &W.  153.) 
But  where  the  defendant  merely  pleads  that  the  bill  or  note  has  been 
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,  18 — ,  drawn  by  the  defendant  on  [and  accepted  by]  J.  K., 

payable  to  the  defendant  or  order, months  after  date,  which 

said  bill  was  so  indorsed  and  deUvered  by  the  defendant,  and 
was  received  and  accepted  by  the  plainti^  in  discharge  of  the 
plaintifE's  claim.  *"         ^        1"  ^ 


The  like,  by  indorsing  to  the  Plaintiff^  a  Promissory  Note  (6). 

The  defendant,  on  the  of  ,  18-^,  indorsed  and 

delivered  to  the  plaintifiE  a  promissory  note,  dated ,  18—, 

made  by  J.  K.,  whereby  the  said  J.  K.  promised  to  pay  to  the 

defendant  or  order  £ , months  after  date,  which  said 

note  was  so  indorsed  and  delivered  by  the  defendant,  and  was 
received  and  accepted  by  the  plaintiff  in  discharge  of  the  plain- 
tiff's claim. 


The  like,  by  Payment  of  a  Smaller  Sum  by  a  Third  Part^  (c). 

On  the of ,  18 — ,  J".  K.  out  of  his  own  moneys  paid 

to  the  plaintiff,  at  the  defendant's  request,  £ ,  winch,  by 

agreement  between  the  said  J.  K,  and  the  plaintiff  and  the 
defendant,  the  said  J.  K.  so  paid,  and  the  plaintiff  accepted  in 
discharge  of  the  plaintiff's  claim. 


Defence  of  an  Agreement  between  the  Plaintiff,  the  Defendant,  and 
a  Third  Party,  that  the  Defendant  should  be  discharged  and 
the  Third  Party  be  accepted  by  the  Plaintiff  as  his  Debtor 
instead  {d). 

On  the of ,  18 — ,  by  as;reement  between  the  plain- 
tiff and  the  defendant  and  J.  £.,  who  then  owed  the  defendant 


taken  for  and  on  account  of  the  debt,  such  a  reply  would  be  good,  as  in 
that  case  the  original  right  of  action  revives  on  the  dishonour  of  the  bill 
or  note.     (See  76.;  and  Burliner  v.  Boyle,  5  C.  P.  D.  354  ;  In  re  Romtr, 
(1893)  2  Q.  B.  286 ;  and  «'  Bill  or  Note  taken  for  the  Debt;'  post,  p.  668.) 
(6)  See  preceding  note. 

(c)  See  note  (a),  aiitey  p.  606. 

(d)  The  precedent  states  that  the  defendant  relinquished  a  debt  due 
from  the  third  party  to  the  defendant,  but  the  existence  of  such  debt  from 
the  third  party  to  the  defendant  is  not  essential  to  the  v^dity  of  the 
defence.  Wherever  an  agreement  has  been  made  between  the  plaintiff 
and  the  defendant,  and  a  third  party,  that  the  latter  e^uld  become  liable 
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£ ,  the  defendant  relinqmshed  his  daim  against  J.  K.  for 

the  said  £ ,  and  J.  K.  undertook  to  pay  the  said  £ to 

the  plaintiff  instead  of  to  the  defendant,  and  the  plaintiff  then 
aooepted  the  said  J.  K.  as  his  debtor  for  the  said  sum  in  dis- 
charge of  his  claim  against  the  defendant. 


Defence  of  Accord  and  Satisfaction  by  a  Composition  made  by  a 
Debtor  with  his  Creditors :  see  "  Composition  with  Creditors^^ 
post,  p.  684. 


Account  (a).    See  ^*  Account,*^  antcy  p.  84. 


to  the  plaintiff  inBtead  of  the  defendant,  and  that  the  defendant  should  be 
discharged,  and  the  plaintiff  has  accepted  the  Ability  of  the  third  party, 
and  discharged  the  defendant  according  to  the  a^eement,  the  transaction 
affords  a  good  defence  by  way  of  accord  and  satisfaction.  (Seej>erBuUer, 
J.,  Tatlock  V.  Harris,  3  T.  E.  180;  Hodgson  v.  And^son,  3  B.  &  C.  842, 
855.) 

A  retiring  partner  may  be  discharged  from  existing  liabilities  by  an 
express  agreement  to  that  effect  between  himself  and  the  members  of  the 
firm  as  newly  constitated  and  the  creditors,  or  by  a  course  of  dealing 
between  the  creditors  and  the  firm  as  newly  constituted,  from  which  such 
an  agreement  is  to  be  implied.  (See  53  &  54  Vict.  c.  39,  s.  17  (3),  and 
*•  Partn4irsy"  pp.  306,  309.) 

The  acceptance  of  the  separate  liability  of  one  of  several  joint  debtors, 
instead  of  the  joint  liabihty  of  all,  is  a  sufficient  consideration  for  the 
discharge  of  the  joint  liabiht^,  and  amounts  to  an  accord  and  satisfac- 
tion in  respect  of  such  joint  liability.  {Lyth  y.  Ault,  7  Ex.  669 ;  21  L.  J. 
Ex.  217.^  So,  where  an  a&reement  has  been  made  between  the  plaintiff 
and  the  aefendant,  and  a  i£ird  party,  to  whom  the  plaintiff  was  indebted, 
that  the  defendant  should  take  upon  himself  the  debt  of  the  plaintiff,  in 
consideration  of  the  plaintiff  discharging  him  from  his  debt,  and  accord- 
ingly the  defendant  has  become  liable  to  the  third  party,  and  the  third 
party  has  discharged  the  plaintiff  from  his  debt,  this  may  be  pleaded  as  a 
defence  loiy  way  of  accord  and  satisfaction.  {Cochrane  y.  Chreen,  9  C.  B.  N.  S. 
448;  30  L.  J.  0.  P.  97.) 

(a)  For  instances  of  former  pleadings  in  actions  of  account  before  the 
Judicature  Acts,  see  cases  cited  **  Account,**  ante,  p.  84,  and  BaxUr  y. 
Hozkr,  5  Bing.  N.  0.  288 ;  Beer  y.  Beer,  12  C.  B.  60 ;  Oorsly  y.  Gwsly, 
1  H.  &  K.  144. 

As  to  the  defence  of  the  Statute  of  Limitations  in  such  actions,  see 
*'  Limitation,  StattOes  of**  post,  p.  766. 
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Accounts  Stated  (a). 

Denial  of  the  StcUing  of  the  Accounts. 

No   aooounts  were  [or,  aooount  was]   stated  between  the 
plaintiff  and  the  defendant  as  alleged. 


Defence  alkging  that  the  Amount  found  to  be  due  on  the  Accounts 
stated  was  a  smaller  Sum  than  that  claimed. 

The  sum  of  £ only  was  found  to  be  due  from  the 

defendant  to  the  plaintiff  upon  the  alleged  stating  of  accounts. 

[^Here  state  any  answer  which  there  may  be  as  to  the  £ 

admitted  to  have  been  found  due^  or,  in  the  absence  of  such  answer ^ 
plead  payment  of  that  amount  ifUo  Court :  see  *^  Payment  into 
Court;'  postj  p.  798.] 


Administhatobs.     See  ^'  ExecutorSj^'  post,  p.  696. 


Admissions  in  Pleadings  {b). 
The  defendant  admits  that  [state  fact  admitted]. 


(a)  It  is  a  good  defence  to  a  claim  on  an  account  stated  to  show  that 
the  account  £ated  was  incorrect  ( Thomas  v.  Hawkes^  8  M.  &  W.  140 ; 
DaiU  y.  Lloyd^  12  Q.  B.  531),  or  that  it  was  stated  respecting  a  debt  for 
which  there  was  no  consideration  {French  v.  French^  2  M.  &  G.  644 ;  Clarke 
T.  Wehh,  1  C.  M.  &  B.  29),  or  the  consideration  for  which  had  failed  {Jacobs 
V.  Fisher,  1  0.  B.  178 ;  Wils<m  v.  Wilson,  14  0.  B.  616),  or  respecting  a 
debt  for  which  the  defendant  was  not  liable  {Fetch  y.  Lyon,  9  GU  B.  147 ; 
and  see  Wdls  v.  Oirling,  8  Taunt.  737 ;  Fierce  v.  Evans,  2  C.  M.  &  B.  294). 
As  to  other  defences  to  claims  on  accounts  stated,  see  **  Aceoutits  Stated,*^ 
ante,  pp.  86,  87. 

It  IS  no  defence  to  a  claim  on  an  account  stated  to  plead  simply  that  a 
subsequent  account  was  stated  in  which  the  balance  was  in  the  defendant's 
fayour,  but  the  defendant  in  such  case  must  plead  the  payment  or  set-off, 
or  other  transaction  by  which  the  account  has  been  altered.  {Fidgett  y. 
Fenny,  1  0.  M.  &  R.  108.) 

(6)  See  **  De/ences  in  OeneraJ,^'  anteyja.M,  As  to  signing  judgment 
on  admissions  in  pleadings,  see  0.  2!X^QI.  r.  6. 
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AosMT  (a). 

Dental  of  Agency. 

The  plomtiff  [or,  defendant,  as  the  case  may  be"]  was  never 
employed  by  the  defendant  [ory  plaintiS]  to  act  as  his  agent  [or, 
was  not  the  agent  of  the  defendant,  or^  plaintiff],  as  alleged. 


Denial  of  the  alleged  Terms  of  Employment. 

The  plaintiff  [or^  defendant,  as  the  case  may  he"]  was  not  em- 
ployed upon  the  alleged  terms.  The  terms  of  the  employment 
were,  &c.,  [here  state  tlie  terms  briefly^  and  show  that  they  /lave 
been  duly  complied  with  by  the  defendant^ 


Defence  to  an  Action  for  Commissiany  denying  the  alleged  Services. 

The  defendant  did  not  sell  \ory  procure  a  purchaser  of  J  the 
goods,  or  any  of  them  [or^  let  the  house,  m\  procure  any  person 
to  become  tenant  of  the  house,  or  as  the  case  may  be"]. 


Defence  to  an  Action  against  an  Agent  for  not  Accounting  ^  that  the 
Plaintiff  never  requested  the  Defendant  to  Account  (b). 

The  defendant  was  employed  by  the  plaintiff  upon  the  terms 
that  he  should  render  an  account  only  when  requested  to  do  so, 
and  he  was  never  requested  to  do  so. 


(a)  See  •*  Agent,^'  ante,  p.  87 ;  "  Broker,''  post,  p.  664 ;  **  Money  Paid," 
poU,  p.  792 ;  **  Money  Received,"  post,  p.  792. 

{h)  The  above  form  is  applicable  only  in  casee  where  a  request  to  account 
is  a  condition  precedent  to  the  agent's  liability  for  not  accounting.  (See 
Topham  V.  Braddick,  1  Taunt.  572;  and  see  **  Conditions  Precedent,"  post, 
p.  686,  as  to  the  mode  of  pleading  in  such  cases.) 


614  Defences — Contracts. 


Defence  to  an  Action  Ofi  a  verbal  Agreementy  that  the  Defendant 
cotUracted  solely  as  Agent  for  a  disclosed  Principal  (c). 

^  The  alleged  agreement  was  made  by  the  defendant,  not  on 
his  own  aoeounty  but  only  as  agent  for  J.  E.,  as  the  plaintiff 
then  well  knew. 


(c)  It  is  a  general  principle  of  law  to  refer  all  transactions  of  agents  to 
the  principal  on  whose  account  they  were  entered  into.  (See  per  Lawrence, 
J.,  ikiwes  Y.  Pedc,  8  T.  B.  330.)  Hence,  although  the  rule  above  laid 
down  is  subject  to  many  exceptions,  an  agent  who  enters  into  a  contract, 
not  on  his  own  account,  but  professedly  as  agent  for  a  disclosed  prin- 
cipal, is  not  in  general  personally  Hable  thereon  to  the  other  contracting 
party;  and  this  is  so,  generally  speaking,  even  where  the  contract  is 
in  writing,  provided  that  the  contract  sufficiently  expresses  that  he  is 
contracting  merely  as  £^nt  for  another  par^.  (See  notes  to  Thompson 
V.  Davenport,  2  Sm.  L.  C.  lOth  ed.  p.  368.)  n\ii  where  an  agent  signs  a 
written  contract  in  his  own  name,  without  anv  qualification,  and  there  is 
nothing  in  the  written  contract  itself  to  show  tnat  he  is  contractmg  merely 
as  an  agent  for  another,  he  is  in  general  personallv  bound  by  the  con- 
tract, as  he  is  not  allowed  to  controvert  the  terms  of  the  written  dociunent 
by  parol  evidence.  {Higgins  v.  Stnwr,  8  M.  &  W.  834  ;  and  see  "  Agent" 
ante,  p.  87,  and  Hutchesoji  v.  Eaton,  13  Q.  B.  D.  861.)  In  some  trades 
a.  broker  expressly  conti*acting  as  agent  for  an  unnamed  principal,  may 
be  personally  liable  on  the  contract  by  reason  of  a  special  custom  of  the 
trade.  (See  **  Broker "  ante,  p.  165,  and  Barrow  v.  Dysttr,  13  Q. 
B.  D.  635;  Pike  v.  OngUy,  18  Q.  B.  D.  708;  56  L.  J.  a  B.  373.)  So, 
teo,  where  an  agent  buys  goods  for  a  foreign  principal,  the  credit  is 
ordinarily  deemed  te  be  given  by  the  plaintiff  to  the  agent  personally, 
although  the  fact  of  his  agency  is  known,  and  in  such  cases  the  above 
defence  that  the  defendant  merely  contracted  as  an  agent  will  not  in 
general  be  available.  ( Wilson  v.  Ztdueta,  14  Q.  B.  405;  19  L.  J.  Q.  B.  49 ; 
Cooke  V.  WiUon,  1  0.  B.  N.  S.  153 ;  Ifutton  v.  Bullock,  L.  E.  8  Q.  B.  381 ; 
9  Jb.  672  ;  Mildred  v.  Maapons,  8  App.  Cas.  874.) 

It  is  a  good  defence  to  an  action  on  a  written  contract,  in  which  the 
defendant  is  named  as  a  principal,  that  the  form  of  the  contract  in  this 
respect  was  entirely  due  to  a  mistake  common  to  both  parties,  and  was 
contrary  to  their  intention,  which  was,  that  the  defendant  should  enter 
into  the  contract  only  as  agent  for  his  principal,  and  should  not  be  per- 
sonally bound  thereby.  ( Wake  v.  Harrop,  6  H.  &  N.  768  ;  1  H.  &  C.  202 ; 
30  L.  J.  Ex.  273 ;  31  lb,  451 ;  see  **  Mistake,"  poat,  p.  789.) 

In  cases  where  either  the  agent  or  the  principal  may  be  charged  at  the 
option  of  the  other  contracting  party  (as  in  cases  where  the  agency  is  not 
disclosed  bv  the  agent  at  the  time  of  his  entering  into  the  contract),  a 
definitive  election  made  by  such  other  contracting  party  to  chfu^  the 
agent  or  the  principal  respectively,  will  prevent  his  afterwards  suing  the 
ouier  of  tiiem  on  the  contract.  {Priestly  v.  Fernie,  3  H.  &  C.  977 ;  84 
L.  J.  Ex.  172 ;  CurtU  v.  Williamson,  L.  R.  10  Q,  B.  57 ;  44  L.  J.  a  B. 
27 ;  Kendall  v.  Hamilton,  4  App.  Cas.  504,  514 ;  48  L.  J.  0.  P.  705 ; 
Scarf  y.  Jardine,  7  App.  Cas.  345 ;  51  L.  J.  Q.  B.  612 ;  Fell  v.  Parkin,  52 
L.  J.  Q.  B.  99 ;  47  L.  T.  350 ;  see  «*  Judgment  Reeoveredy'*  pott,  p.  751.) 
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Denial  of  Receipt  of  an  alleged  8ecf*et  Commission. 

The  defendant  never  did  reoeive  the  alleged  or  any  oom- 
mission. 


Denial  that  the  alleged  Commission  was  received  corruptly^  secretly ^ 

or  improperly. 

1.  The  defendant  admits  he  received  the  alleged  comnuBsion, 
bat  he  says  it  was  not  received  by  him  either  secretly  or  cor- 
ruptly, nor  was  it  received  in  br^udi  of  his  duty  towards  the 
plaintiff. 

2.  It  was  received  by  the  defendant  openly  and  with  the 
knowledge  of  the  plaintiff,  and  in  payment  for  his  services  to 
the  plaintiff,  and  in  accordance  with  his  contract  with  the 
plaintiff  [or,  with  the  known  usage  of  the  trade]. 


Denial  of  an  alleged  Warranty  of  Authority  to  contract  as  Agent. 

The  defendant  did  not  warrant  or  assert  that  he  was  autho- 
rised to  contract  as  agent  for  G.  H.  as  alleged.  [He  truly 
stated  the  facts  giving  rise  to  the  supposed  authority,  but  did 
not  warrant  the  correctness  of  the  legu  inference  of  authority 
drawn  by  the  plaintiff  therefrom.] 


Denial  of  the  alleged  Breach  of  Warranty  of  Authority, 

The  defendant  was  authorised  by  the  said  G.  H.  to  make  the 
said  contract  as  his  agent  on  his  behalf,  and  the  said  contract 
was  in  fact  binding  on  the  said  G.  H.,  and  was  enforceable 
against  the  said  G.  H. 


Defence  to  an  Action  for  the  Price  of  Goods  sold^  alleging  that  they 
were  sold  by  the  Plaintiff'^s  Agent  as  appai^ent  Principal^  and 
claiming  a  Set-off  in  respect  of  a  Debt  which  accrued  due  from 
the  Agent  to  the  Defendant^  before  the  Defendant  had  knoic- 
ledge  of  the  facts  :  see  ^^  Set-off^^^  post,  p.  834. 
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Agreements  (a). 

Defence  denying  the  making  of  an  Agreement  not  under  Seal. 

{R.  8.  0. 1883,  App.  D.  Sect.  V.) 

The  defendant  did  not  contract  [or  promise,  or  agree]  as 
alleged. 


(a)  When  a  defendant  wishes  to  deny  any  allegations  of  fact  contained 
in  the  statement  of  claim,  he  must  not  do  so  by  a  mere  eeneral  denial,  but 
must  deal  specifically  with  each  allegation  of  which  he  doeS  not  admit  the 
truth,  except  in  the  case  of  mere  allegations  of  damages,  and  he  most  not 
frame  his  denials  evasiyely,  but  must  answer  the  point  of  substance  in 
the  disputed  allegation.  (0.  XIX.  rr.  13, 17,  19,  cited  ante,  pp.  548,  549.) 
Where  the  defendant  intends  to  set  up  that  the  contract  actually  made 
was  other  than  that  alleffed  in  the  stat^ent  of  daim,  and  that  under  the 
contract  actually  made  mere  was  no  cause  of  action  against  him,  or  that 
the  contract  so  made  was  performed  by  the  defendant,  or  in  some  way 
satisfied  or  discharged,  it  would  seem  that,  besides  denying  the  alleged 
contract,  he  should  briefly  state  the  contract  actually  made,  and,  where 
he  relies  upon  such  performance  or  satisfaction  or  discharge  as  con- 
stituting a  aefence,  should  plead  it,  so  as  to  give  to  the  plaintm  notice,  in 
accordance  with  0.  XIX.  rr.  4,  15,  of  the  mcts  on  wmch  he  intends  to 
rely.  As  to  setting  out  agreements  in  writing  verbatim  in  a  pleading, 
see  *'  Pleading  in  Qeneral,*'  ante^  p.  9. 

The  above-mentioned  rules  apply  equally  to  a  plaintiffs  reply  to  a 
counterclaim,  as  to  a  defendant's  defence  to  a  statement  of  claim. 

By  0.  XIX.  r.  20,  '*When  a  contract,  promise  or  agreement  is  alleged 
in  any  pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the  same  may  be 
impUed  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of 
such  contract,  promise,  or  agreement,  whether  with  reference  to  the 
Statute  of  Frauds  or  otherwise."  (See  0.  XIX.  rr.  4,  15,  ^^ Pleading 
in  General,^*  anUy  p.  7  ;  **  Z?enta/«,"  ante^  pp.  548,  549.) 

As  to  what  constitutes  a  final  and  concluded  agreement,  see,  further, 
**  Sale  of  Land''  post,  p.  817. 

As  to  the  Statute  of  Frauds,  see  ^'Fraude,  Statute  of,''  post,  p.  709; 
and  as  to  illegtdity,  see  **  Illegality,"  post,  p.  727. 

As  to  defences  on  the  ground  of  non-fulfilment  of  conditions  pre- 
cedent, see  **  Conditions  Precedent,"  post,  p.  686. 

For  other  defences  to  actions  on  contracts,  such  as  fraud,  infancy, 
mistake,  duress,  &c.,  not  hereinbeforo  specified,  see  the  different  titles  oif 
defences  to  actions  on  contracts. 

As  to  substituted  agreements,  see  "Accord  and  Sati^actum,"  ante, 
p.  606. 

As  to  defences  to  actions  on  parol  agreements  on  the  ground  of  want  of 
consideration,  see  ** Agreements  "  ante,  p.  97  ;  "Bills  ^Exchange"  post^ 
pp.  644  et  seq. 
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A  like  Form. 
{See  tt.  8.  C.  1883,  App.  D.  Sect.  II.) 
The  defendant  did  not  enter  into  the  agreement. 


Defence  denying  the  Agreement  and  alkging  that  it  teas  subject  to  a 
Formal  Contract  being  draum  and  approved  by  tlte  Solicitor  of 
the  Parties  :  see  ^^Sale  of  Landj^  postj  p.  818. 


Denial  of  the  making  of  the  Agreement  alleged  with  a  Statement  of 

the  Agreement  actually  made. 

It  was  never  agreed  between  the  plaintiff  and  the  defendant 

as  alleged.     The  agreement  was  [in  writing  dated  the of 

,  18 — ,  or,  made  verbally  on  the of ,  18 — ,  and 

was]  as  follows :  [here  state  the  material  parts  of  the  agreement 
either  verbatim  where  the  precise  words  are  material^  or  by  giving 
briefly  the  substance  and  effect  thereof  and  addy  where  necessary^ 
averments  of  performance^  satisfaction,  or  discharge  of  the  agreement 
actually  made.'\ 

Defence  setting  forth  a  Material  Condition  which  doets  not  appear 

from  the  Statement  of  Claim. 

The  agreement  oontained  [or,  was  subject  to]  the  following 
condition,  viz.,  [here  state  the  condition  omitted  and  tfie  factn 
relied  on  as  a  defence  thei*eundery  see  ^^  Conditions  Prccedcnt^^ 
post,  p.  686.] 

Denial  of  the  Execution  of  a  Deed(b), 
{R,  S.  C.  1883,  App.  D.  Sect.  IV.) 
The  deed  is  not  the  defendant's  deed. 


{h)  The  affixing  of  the  seal  of  a  corporation  to  a  document  by  a  person 
having  no  authority  so  to  do  does  not  make  such  document  ibe  deed  of 
the  corporation  (see  Mayor,  ike.  of  the  Staple  of  England  v.  Barik  of 
England,  21  a  B.  D.  160 ;  57  L.  J.  Q.  B.  418) ;  but  where  it  is  intended 
to  rely  upon  such  want  of  authority  in  answer  to  an  action  on  the  deed, 
it  would  seem  correct  to  state  the  above  fact  concisely  and  not  to  rely 
upon  a  mere  general  averment  that  the  deed  was  not  that  of  the  cor« 
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For  like  Forms  of  Denial^  see  "JSojwfe,"  post^  p.  661,  and  "/ii- 

.    mrance^^  posty  pp.  737,  741. 


Defence  denying  the  making  of  the  Deed  alleged^  and  stating  the 

Terms  of  the  Deed  actualli/  made. 

The  defendant  denies  that  he  ever  made  the  alleged  deed  [or, 
bond].  The  deed  [<w',  bond]  made  by  the  defendant  was  [^here 
state  briefly  the  terms  of  the  deed  or  bond  actually  nrnde^  and  allege 
performance  thereof  or  some  sufficient  matter  in  confession  and 
avoidance']. 

Denial  of  a  particular  Covenant, 

The  deed  did  not  contain  [either  expressly  or  by  implication]] 
any  covenant  to  [here  identify  ^^  covenant  which  it  is  intended  to 
dcnyy  e,g,y  insure  the  premises  against  loss  by  fire]. 


Defence  to  an  Action  on  a  Deed^  that  the  alleged  Deed  was  onfy 
delivered  by  the  Defendant  as  an  Escrow  (<?). 

The  alleged  deed  was  delivered  by  the  defendant  to  J.  K. 
merely  as  an  escrow,  upon  the  terms  that  it  should  not  take 


poration  (see  **  Company  y^  pod,  p.  677).  In  a  similar  "way  it  would  seem 
that  the  facts  should  be  stated  where  it  is  intended  to  rely  upon  a  material 
alteration  made  in  a  deed  subsequently  to  its  execution.  (See  **  Altera-^ 
tfon  of  Written  Documenta,^*  post,  p.  621.) 

As  to  the  defence  that  a  deed  sued  upon  was  executed  in  blank,  that  is, 
that  at  the  time  of  execution  the  deed  was  incomplete  by  reason  of 
material  omissions  in  it  which  were  afterwards  filled  in,  see  Powell  v. 
Duff,  3  Camp.  181 ;  HihhhwhiU  v.  M'Morine,  6  M.  &  W.  200;  Iludsati  ▼. 
Itevett,  0  Bing.  368;  Swan  v.  North  British  Australasian  Co.,  2  H.  &  O. 
1 75  ;  32  L.  J.  Ex.  273 ;  Societe  GHSrah  v.  Walker,  1 1  App.  Cas.  20  ;  55 
L.  J.  Q.  B.  169  ;  Powell  v.  Londmi,  <fec.  Ba^ik,  (1893)  1  Ch.  610  ;  and  Leake 
on  Contracts,  3rd  ed.  p.  116. 

(c)  As  to  the  defence  that  a  deed  was  deHvered  as  an  escrow  only,  see 
Xenos  V.  Wickham,  L.  E.  2  H.  L.  296 ;  36  L.  J.  0.  P.  313 ;  Wathins  v. 
Nash,  L.  R.  20  Eq.  262 ;  44  L.  J.  Ch.  605 ;  Bond  v.  WaXf&rd,  32  Ch.  D. 
238  ;  65  L.  J.  Ch.  667  ;  Whelan  v.  Palmer,  39  Ch.  D.  648,  666  ;  57  L.  J. 
Ch.  784. 

An  analogous  defence  may  in  some  cases  be  pleaded  in  respect  of 
agreements  not  under  seal,  as,  for  instance,  that  a  parol  agreement  sued 
on  was  only  executed  on  condition  that  it  should  not  operate  as  m  oon« 
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effect  or  be  operative  or  enforceable  until  the  fulfilment  of  a 
certain  condition,  viz.,  \_here  state  the  conditiaii].  The  said  con- 
dition has  never  been  fulfilled,  and,  save  as  aforesaid,  the 
defendant  never  delivered  the  deed. 


Denial  of  Breaches  (d) . 
{JR.  8.  C.  1883,  App.  D.  Sect.  V.  No.  4.) 
The  defendant  did  not  [insert  breaches  denied"]. 


Ali£N  Enemy  (a). 

Defence  that  the  Plaintiff  is  an  Alien  Enemy. 

The  plaintiff  was  at  the  time  of  the  making  of  the  alleged 
contract,  and  still  is,  an  alien,  and  not  a  subject  of  the  Queen, 


tract  until  the  happening  of  some  event  which  has  not  happened,  as  that 
some  third  party  should  approve  of  the  subject  of  the  agreement  {Pym  v. 
Campbell,  6  E.  &  B.  370;  25  L.  J.  Q.  B.  277 ;  FaUle  v.  Hornibrook,  (1897) 
1  Ch.  25),  or  that  the  agreement  or  a  counterpart  should  be  signed  hj  the 
other  party  (Fumess  v.  Meeky  27  L.  J.  Ex.  34 ;  Liverpool  Borough  Bank 
V.  Eccles,  4  H.  &  N.  139 ;  28  L.  J.  Ex.  122 ;  McClean  v.  Kennard,  L.  E. 
9  Ch.  336 ;  43  L.  J.  Ch.  323),  or  by  some  third  party  {Boyd  v.  Bwd, 
1  H.  &  N.  938;  25  L.  J.  Ex.  246),  and  such  defence  should  in  general  bo 
expressly  pleaded  in  the  statement  of  defence.  As  to  the  defence  that  a 
bill  of  exchange  or  promissory  note  was  only  delivered  by  way  of  escrow, 
see  Young  v.  Austen,  L.  B.  4  C.  P.  553  ;  38  L.  J.  C.  P.  233 ;  Ahrey  y.  Crux. 
L.  R.  5  C.  P.  37 ;  39  L.  J.  C.  P.  9. 

(d)  See  '*  Denials,"  ante,  p.  548. 

[a)  If  the  plaintiff  was  an  enemy  when  the  contract  was  made,  this  is 
a  defence  to  an  action  on  the  contract,  as  the  contract  was  illegal.  (See 
lAiake  on  Contracts,  3rd  ed.,  pp.  464,  647.)  If  he  has  become  so  since 
the  making  of  the  contract,  this,  which  was  formerly  ground  for  plea  in 
abatement  {Harman  v.  Kingston,  3  Camp.  150,  1531,  would  now  appear 
to  be  ground  for  an  application  for  a  sta^  of  proceeaings  (see  *' Defences 
in  Central,"  ante,  p.  546).  A  British  subject,  or  the  subject  of  a  neutral 
state,  voluntarily  residing  in  an  enemy's  coimtry,  is  considered  as  ad- 
hering to  the  enemy,  and  is  incapable  of  suing.  ( Willison  v.  Patteson, 
7  Taunt.  439;  M'Connell  v.  Hector,  3  B.  &  P.  113;  see  Leake  on  Con- 
tracts, 3rd  ed.,  p.  464.) 

As  to  the  capacity  of  a  British  subject  to  renounce  his  allegiance,  see 
the  Natundization  Act,  1870  (33  Vict.  c.  14),  s.  6. 

As  to  aliens,  see,  further,  Isaacson  v.  Durant,  In  re  Stepney  Election 
Pttition^  17  Q.  B.  D.  54 ;  55  L.  J.  Q.  B.  331 ;  In  re  Bourgeoise,  41  Ch.  D. 
310. 
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and  then  was,  and  still  is,  an  enemj  of  the  Queen  [and  "wws 
residing  in  this  kingdom  without  her  permission]. 


Alteration  of  Written  Documents  {a). 

Defence  that  a  Written  Agreement  was  made  void  hy  an 

Alteration, 

[The  agreement  was  in  writing,  and  signed  hy  the  defendant, 
and]  after  the  making  and  signing  of  the  [said]  agreement. 


(a)  When  the  plaintifP  without  authority  alters  a  deed,  or  where  it  is  so 
altered  in  a  material  point  while  in  the  possession  or  custody  of  the 
plaintiff  by  a  stranger  with  the  privity  of  the  plaintiff,  it  is  thereby  made 
void.  {Ptgot*8  Case,  11  Co.  Rep.  27a ;  Davidson  v.  Cooper,  11  M.  &  W.  778  ; 
13  M.  &  W.  343,  352 ;  Lotve  v.  Fox,  12  App.  Cas.  206 ;  56  L.  J.  Q,  B. 
480 ;  EUesTnere  Brewery  Co,  y.  Cooper,  (1896)  1  Q.  B.  75 ;  100  L.  T. 
161.)  The  same  rule  applies  in  general  te  instrumente  of  contract  not 
under  seal  {Davidson  v.  Cooper,  supra;  Mollett  v.  Wackenbath,  o  C.  B. 
181,  194 ;  Suffell  y.  Bank  of  England,  9  a  B.  D.  555 ;  51  L.  J.  Q.  B.  401), 
and  is  even  applicable  to  documents  not  containing  any  contract  (Lowe 
Y.  Fox,  supra).  With  regard  to  bills  of  exchange  and  promissory  notes 
the  same  rule  applies  as  modified  by  s.  64  Tl)  of  the  Bills  of  Exchange 
Act,  1882  (cited  post,  p.  650}.  Except  in  tne  cases  last  referred  to,  the 
alteration  vitiates  the  whole  mstrument,  although  it  may  not  be  made  in. 
the  particular  part  of  it  which  is  sued  upon.  (76.)  It  has  been  laid  down 
that  a  deed  or  instrument,  if  materially  altered  while  in  the  plaintive 
possession  or  custody  by  a  stranger,  will  be  thereby  rendered  void,  even 
if  the  alteration  was  without  the  priyity  of  the  plaintiff  (see  PitfoVs  Case^ 
supra),  but  it  is  doubtful  whether  this  rule  can  apply  to  alterations  made 
in  fraud  of  the  plaintiff,  and  against  his  wiU  (see  Zoipc  v.  Fox,  12  App. 
Cas.  at  p.  211),  If  the  instrument  is  not  in  the  possession  of  the  plaintiff, 
and  if  the  plaintiff  is  not  responsible  for  ite  safe  custody,  it  seems  that  its 
alteration  without  his  privity  by  a  stranger,  though  in  a  material  point, 
would  not  avoid  it.  (See  Hen/ree  v.  Bromley,  6  East,  309 ;  Davidson  v. 
Cooper,  supra;  Croockewit  v.  Fletcher,  1  H.  &  N.  893;  26  L.  J.  Ex.  153.) 
Li  the  case,  however,  of  negotiable  instrumente,  such  as  bills  of  exchange, 
or  promissory  notes,  a  material  and  apparent  alteration  made  after  me 
issuing  thereof  will  in  general  vitiate  the  instrument,  even  in  the  hands 
of  a  subsequent  holder,  as  against  such  of  the  prior  parties  liable  on  the 
instrument  as  have  not  authorised  or  assented  to  tne  alteration.  (See 
**  BilU  of  Excltange,^^  post,  p.  650.) 

An  alteration  may  be  accounted  for  on  the  ground  of  accident,  and  the 
original  state  of  the  instrument  shown  by  parol  evidence  (Sheppard^s 
Touchstone,  69),  as  where  the  seal  of  a  deed  had  been  torn  off  by  a  child. 
{ArgoU  v.  Cheney,  Palm.  402,  403),  or  eaten  off  by  rats  {Bolton  v.  Bishop 
of  CarlisU,  2  H.  Bl.  260,  263).  So  an  alteration  may  be  shown  to  have 
been  made  by  mistake,  without  any  intention  of  altering  the  instrument 
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{Raper  ▼.  Birhbeck,  15  East,  17 ;  WiUcinaon  v.  Johnson,  3  B.  &  0.  428 ; 
Novelli  Y,  Rom,  2  B.  &  Ad.  757),  or  in  order  to  correct  a  mistake  {Fitch  y, 
Jones,  6  E.  &  B.  238 ;  24  L.  J.  Q.  B.  293).  Such  alterations  do  not  affect 
the  validity  of  the  instrument.  Merely  completing  an  instrument  in 
aooordance  with  eiroress  provisions  to  thjat  effect  contained  in  the  docu- 
ment itself,  as  by  the  addition  of  subsequent  names  and  signatures  which 
are  added  in  pursuance  of  an  intention  expressed  in  the  instrument  that 
they  should  be  so  added,  is  no  alteration.  (In  re  Batten,  22  Q.  B.  D.  685 ; 
58  L.  J.  Q.  B.  333;  cited  **  Compoeitum  with  Creditors,'\po8t,  p.  686.) 

An  alteration  of  an  instrument  in  a  point  not  material,  whether  made 
by  a  stranger  or  by  the  plaintiff  himself,  does  not  avoid  the  instrument. 
{Aldous  V.  Comwell,  L.  B.  3  Q.  B.  573 ;  37  L.  J.  Q.  B.  201 ;  Lowe  v.  Fox, 
supra;  overruling  the  dictum  in  PigoVs  Case  as  to  the  effect  of  an  im- 
material alteration  by  the  plaintiff.)  An  alteration  of  an  instrument  by 
adding  words  whicn  merely  express  the  effect  of  the  instrument  as 
originally  framed,  is  immaterial.  (J6.)  An  alteration  may  be  material, 
although  not  affecting  any  contract  contained  in  the  instrument,  as  where 
there  was  a  fraudulent  suteration  of  the  numbers  of  Bank  of  England 
notes.  {Suffell  v.  Bank  of  England,  supra;  and  see  Leeds  Bank  v.  Walker, 
11  a  B.  D.  84 ;  52  L.  J.  Q.  B.  590.) 

An  alteration  made  by  consent  of  both  parties  amounts  to  a  new 
contract,  which  supersedes  the  original  contract  (see  ** Rescission,^*  post, 
p.  807),  tmless  it  is  made  only  for  the  purpose  of  correcting  a  mistake  in 
the  original  contract,  and  to  carry  out  the  original  intention  of  the  parties. 
(See  Cole  v.  Parkin,  12  East,  471,  475.)  In  such  last  mentioned  case,  if 
the  original  contract  is  sufficiently  stamped,  the  amended  contract  does 
not  require  a  new  stamp,  unless  the  amendment  has  so  altered  the  nature 
of  the  contract  as  to  make  a  different  stamp  necessary.  (Robinson  v.  Touray, 
1  M.  &  S.  217 ;  Jacob  v.  Hart,  6  lb.  142 ;  Byr(m  v.  Thompson,  11  A.  &  E. 
31 ;  and  see  **  Bills  of  Exchange,**  post,  p.  650.) 

Whenever  the  defendant  intends  to  rely  upon  the  defence  that  the 
instrument  sued  upon  has  been  rendered  void  by  a  material  alteration,  he 
should  distinctly  plead  that  ^;round  of  defence,  whether  the  instrument  is 
sued  upon  in  its  original  or  m  its  altered  form.  (0.  XIX.  rr.  4, 15.)  The 
precedent  in  the  text  is  primarily  applicable  to  cases  where  the  plaintiff 
sues  upon  the  a^ement  in  its  original  form,  but  it  may  readily  be 
adaptea  to  cases  in  which  the  action  is  brought  upon  the  agreement  m  its 
altered  form.  In  such  last  mentioned  cases,  the  statement  as  to  the  fact 
of  the  alteration  should  be  accompanied  by  a  denial  of  the  altered  part  of 
the  agreement.  (See  **  Agreements,**  ante,  p.  616.)  The  above  form  may 
also  be  adapted  to  cases  where  the  plaintiff  wishes  in  his  reply  to  state  the 
fact  of  a  material  alteration  as  avoiding  an  instrument  set  up  by  the 
defendant  in  his  pleading. 

The  unauthorized  alteration  of  a  written  agreement  by  one  of  the 
parties  does  not  render  the  agreement  absolutely  void  for  aU  purposes, 
and  accordinglv  the  other  party  is  still  entitled  to  sue  upon  the  original 
agreement,  and  if  he  does  sue  upon  it,  he  is  bound  by  the  terms  and 
conditions  thereof,  and  cannot,  in  the  absence  of  a  new  contract,  express 
or  implied,  recover  upon  the  contract  without  showing  that  he  has  com- 
plied with  those  terms  and  conditions.  {Pattinson  v.  Luckley,  L.  R.  10  Ex. 
330 ;  44  L.  J.  Ex.  180.)  Similarly,  the  alteration  or  cancelling  of  a  deed 
by  which  an  estate  or  other  property  is  conveyed  does  not  divest  the 
estate  or  property  from  the  grantee  or  revest  it  in  the  grantor.  {Bolton  v. 
Bishop  of  Carlisle,  supra;  In  re  Batten,  supra,) 
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and  whilst  it  was  in  the  possession  and  custody  of  the  plaintifii 
it  was  rendered  void  by  being  materially  altered  without  the 
consent  of  the  defendant,  viz.,  by  \^here  state  the  alteration  tnadcy 
as  J  for  instance,  affixing  a  seal  to  the  said  agreement  near  to  the 
signature  of  the  defendant  as  and  for  the  seal  of  the  defendant, 
or,  altering  the  words  "twenty  shillings  per  bushel"  into  "thirty 
shillings  per  bushel,"  or  as  the  case  may  be^  stating  the  alteration 
in  such  a  manner  as  to  show  its  inateriality]. 


For  a  Form  of  Defence  to  an  Action  on  a  Bill  of  Exchange^  on  the 
ground  of  an  Alteration  therein^  see  "  Bills  of  JS^echange/* 
posty  p.  650. 


Ambassador  (a). 


Annuity  (6). 


When  a  document  is  produced  it  is  for  the  jury  to  say  whether  it  has 
been  altered  or  not,  and  the  party  producing  a  document  which  appears 
to  have  been  altered  is  bound  to  account  for  the  alteration.  {Bisltop  t. 
Chambre,  M.  &  M.  116 ;  Knight  v.  ClemenU,  8  A.  &.  E.  215  ;  Earl  Falmouth 
V.  Boherts,  9  M.  &  W.  469,  471 ;  Suffell  v.  Bank  of  England,  supra.) 

As  to  alterations  in  written  documents,  see  further  Leake  on  Contracts, 
3rd  ed.,  pp.  696  et  seq.,  and  the  notes  to  Master  v.  Miller,  1  8m.  L.  C. 
loth  ed.  p.  747. 

(a)  As  to  the  defence  that  the  defendant  is  an  alien,  and  is  an  am* 
bassador  or  public  minister  of  a  foreign  state,  and  received  as  such  by  the 
Queen,  see  7  Anne,  c.  12 ;  Magdalena  Steam  Nav,  Co,  v.  Martin,  2  £.  &  £2« 
94;  28  L.  J.  Q.  B.  310;  Taylor  v.  Best,  14  C.  B.  487;  Gladstone  v, 
Musurus  Bey,  32  L.  J.  Ch.  155 ;  Musurus  v.  Oadban,  (1894}  1  Q.  B.  dSS  ; 
2  2b.  352 ;  63  L.  J.  Q.  B.  621 ;  and  Leake  on  Contracts,  3rd  ed.  p.  462. 

The  priTilege  of  ihe  ambassador  applies  also  to  the  secretaries  and 
attaches  of  the  embassy  {Parkinson  y.  Potter,  16  Q.  B.  D.  152 ;  55  L.  J^. 
Q.  B.  153),  and  this  is  so  in  general,  even  if  they  are  British  subjects 
{Macartney  v.  Garbutt,  24  Q.  B.  D.  368). 

{b)  Contracts  for  annuities  or  other  periodical  payments  are  within 
sect.  4  of  the  Statute  of  Frauds  (cited  post,  p.  711),  as  being  agreements 
not  to  be  performed  within  a  year,  only  when  from  their  terms  they  are 
incapable  of  performance  within  the  year.  {McGregor  v.  McGregor,  21 
Q.  B.  D.  424 ;  57  L.  J.  a  B.  591.) 

Where  by  a  separation  deed  a  husband  covenants  to  pay  an  annuity  to 
his  wife  or  to  truAtees  for  her,  and  the  wife  or  her  trastees  ooyenant  that 
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Apothecary:  see  ^^  Medical  Attendances^*  post^  p.  786. 


Apprentice  {a). 


she  shall  not  molest  Lim,  these  are  independent  covenants,  and  molesta- 
tion by  the  wife  is  no  defence  to  an  action  for  arrears  of  the  annuity. 
{Fearon  v.  Earl  o/AyUa/ord,  14  Q.  B.  D.  792 ;  64  L.  J.  Q.  B.  33;  Sweet  v. 
Sweet,  (1896)  1  a  B.'l2;  64  L.  J.  Q.  B.  108 ;  see  Oandy  v.  Oandy,  7  P.  D. 
77,  168;  61L.  J.  P.  41.) 

(a)  The  covenants  in  an  indenture  of  apprenticeship  are  usually  inde- 
pendent covenants;  and  therefore  mere  disobedience  or  misconduct, 
though  it  may  form  good  ground  for  an  action  or  counterclaim,  is  not,  in 
general,  a  defence  to  an  action  against  the  master  upon  his  covenemts  in 
the  deed  {Winstone  v.  Linn,  1  B.  &  C.  460;  Phillijf^s  v.  Cli/t,  4  H.  &  N. 
168 ;  28  L.  J.  Ex.  163),  except  in  so  far  as  it  has  prevented  his  perform- 
ance of  them  (see  Bayrrumd  v.  Minton  below  cited,  and  the  form  of  defence 
in  the  text).  In  some  cases,  however,  it  is  expressly  provided  that  mis- 
conduct shall  reheve  the  master  from  liability  on  his  covenants,  or  the 
covenants  of  the  master  to  teach,  &c.,  are  made  conditional  upon  the  good 
behaviour  of  the  apprentice ;  and  when  this  is  so,  such  misconduct  am)rds 
to  the  master  a  complete  defence  when  sued  upon  his  covenants.  ( Westwick 
V.  Tkeodor,  L.  B.  10  U.  B.  224 ;  44  L.  J.  Q.  B.  110.)  Even  apart  from 
sach  special  provisions,  it  is  a  good  defence  to  an  action  for  not  teach- 
ing and  providing  for  the  apprentice,  that  he  quitted  the  service  with- 
out leave  {Hughes  v.  Humphreys,  6  B.  &  0.  680),  or  that  he  refused 
to  be  taught  {Raymond  v.  Minton,  L.  E.  1  Ex.  244;  36  L.  J.  Ex. 
153),  or  that  he  so  conducted  himself  as  to  render  it  impossible  to  teach 
him  {Learoyd  v.  Brook,  (1891)  1  a  B.  431 ;  60  L.  J.  Q.  B.  373).  Thus,  to 
an  action  against  a  pawnbroker  for  refusing  to  keep  and  teach  his 
apprentice,  it  was  held  a  good  defence  that  the  apprentice  was  an  habitual 
tnief,  so  that  it  was  not  possible  to  teach  him.  {lb,)  It  is  a  good  defence 
to  an  action  against  the  father  for  the  desertion  of  the  apprentice  that  the 
master  had  abandoned  one  of  three  trades  which  he  covenanted  to  teach 
{Ellen  Y,  Topp,  6  Ex.  424);  and  see,  as  to  the  effect  of  changes  in  the 
business,  Eaton  v.  Western,  cited  **  Apprentice,^'  ante,  p.  100. 

As  to  defence  of  infancy  to  an  action  against  an  apprentice  on  his 
covenants  in  the  deed  of  apprenticeship,  see  '^Apprentice,'*  ante,  p.  99. 

As  in  the  case  of  other  contracts  for  personal  services,  the  covenant  that 
the  apprentice  shall  serve  is  conditional  upon  his  continued  capability, 
and  uie  performance  thereof  is  excused  bv  illness  or  insanity.  {Boast  v. 
Firth,  L.  B.  4  0.  P.  1 ;  38  L.  J.  0.  P.  1 ;  Bohinsfm  v.  Davison,  L.  E.  6  Ex. 
269;  40  L.  J.  Ex.  172.)  So,  too,  the  death  of  the  master  or  the  appren- 
tioe  puts  an  end  to  an  ordinary  contract  of  apprenticeship  (TTAincup  v. 
Hughes,  L.  E.  6  C.  P.  78 ;  40  L.  J.  0.  P.  104 ;  see  Farrow  v.  Wils(m,  L.  E. 
4  0.  P.  744 ;  38  L.  J.  0.  P.  326),  though  by  an  express  provision  to  tiiat 
effect  the  contract  may,  of  course,  be  extended  to  the  executors,  or  sur- 
"viving  partners  of  the  master,  or  to  other  persons  carrying  on  the  trade 
{Cooper  V.  Simmms,  7  H.  <&  N.  707;  31  L.  J.  M.  Cf  138.)  As  to  the 
bankruptcy  of  the  master,  see  ^*  Apprentice^''  ante,  p.  100. 
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Defence  to  an  Action  by  the  Father  of  an  Apprentice  for  not 

instructing  the  Apprentice. 

The  defendant  was  always  ready  and  willing  to  instroot  A.  B. 
in  his  trade,  but  the  said  A.  B.  refused  to  be  so  instructed,  and 
bj  his  wilful  misoonduot  prevented  the  defendant  from  so  in- 
structing him. 

Particulars  of  the  misconduct  are  as  follows: — [^here  give 
particulars^. 


Arbitration  and  Award. 

I. — Defences  to  Actions  on  Awards  (a). 

Denial  of  the  Submission, 

The  defendant  denies  the  alleged  submission  to  arbitration 
[or,  The  defendant  did  not  agree  to  submit  the  alleged,  or  any, 
matters  to  arbitration]. 


(a)  Where  the  defence  to  an  action  on  an  award  is  a  denial  of  the 
submission  or  agreement  to  refer  to  arbitration,  such  denial  must  be 
specifically  pleaded.    (See  **  Denials  "  antty  p.  548.) 

A  mere  denial  of  the  making  of  the  awara  will  simply  put  in  issue  the 
making  thereof  in  point  of  &ct,  and  not  its  validity.    Any  defence  oa 
the  ground  of  the  invalidity  of  tiie  award  must  bo  distinctly  alleged  in 
the  defence.    Of  this  kind  are  the  following  defences : — The  defence  that 
the  award  was  not  made  in  due  time,  or  that  an  enlargement,  where 
necessary,  was  not  obtained  {Lord  v.  Lee^  L.  B.  3  Q.  B.  4«H ;  37  L.  J. 
Q.  B.  121 ;  see  J»  re  Yead<m  Local  Board,  41  Ch.  D.  52 ;  58  L.  J.  Ch. 
563  ;  and  as  to  the  power  of  enlarging  the  time,  see  s.  9  of  the  Arbitra- 
tion Act,  1889;  and  I>ent<m  v.  Strong,  Jj.  B.  9  a  B.  117 ;  43  L.  J.  Q.  B. 
41^ ;    that  the  award  w£is  not  final,  as  not  determining  all  matters 
referred  [Mitchdl  v.  StaveUy,  16  East,  58 ;  Gisbome  v.  Hart,  5  M.  &  W. 
50;  Dresser  v.  Stansfield,  14  M.  &  W.  822 ;  BoberU  v.  Everhardt,  3  C.  B. 
N.  8.  482 ;  28  L.  J.  0.  P.  74 ;  Armitage  v.  Coaies,  4  Ex.  641) ;  that  other 
matters  than  those  referred  were  involved  in  the  determination  (Fishtr  v. 
Pimhley,  1 1  East,  188 ;  King  v.  Bowen,  8  M.  &  W.  625) ;  that  the  award 
was  not  executed  in  pursuance  of  the  submission  ( Wade  v.  Dawling,  4 
E.  &  B.  44);  that  it  has  been  subsequently  set  aside  {Roper  v.  Levjf,  7 
Ex.  55;  21  L.  J.  Ex.  28);  and  that  the  arbitrator  has  exceeded  his 
jurisdiction  {Adcock  v.  Wood,  6  Ex.  814  ;  7  lb.  468;  Hutcheson  v.  Eaton, 
13  a  B.  D.  861). 

A  parol  accord  and  satisfaction  after  breach  is  a  good  defence  to  an 
action  on  an  award,  even  where  the  submission  is  under  seal.  {Smith  v. 
Trowsdah,  3  E.  &  B.  83.)  As  to  accord  and  satisfaction,  see  further, 
*<  Accord  and  Saiisfadion,    ante,  p.  605. 
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Denial  of  the  Making  of  the  Award, 
E.  F.  did  not  make  or  publish  the  alleged  award. 


Denial  that  the  Award  was  to  the  Effect  alleged. 

E.  F.  did  not  award  as  alleged.    His  award  was  [ntate  whatj 
and  add  any  facts  showing  a  defence  as  to  the  award  really  madej. 


Defence  ofBevocation  of  the  Arbitrator's  Authority  (6). 

The  submission  was  byword  of  mouth  only,  and  the  sub- 
mission and  the  authority  of  the  said  E.  F.  thereunder  was 
revoked  by  the  defendant  before  the  making  of  the  alleged 
award,  and  notioe  of  such  revooation  was  duly  given  to  the  said 
E.  F.  before  the  maldng  of  the  alleged  award. 


Notice  of  the  award  is  not  a  condition  precedent  to  its  validity,  imlees 
specially  provided  for,  because  the  award  is  eqimlly  within  the  notioe  of 
both  p^es.    (2  Wms.  Sannd.  1871  ed.,  154.) 

PrevLonsly  to  the  Judicature  Acts,  it  was  held  that  collusion  or  other 
misconduct  of  the  arbitrator  could  not  be  pleaded  as  a  defence  to  an 
action  on  the  award,  and  would  only  form  ground  for  an  application  to 
set  it  aside  {Whiimore  v.  Brniih,  5  H.  &  W.  824 ;  7 16.  509 ;  29  L.  J.  Ex. 
402;  31  Ih.  107;  Thorbum  v.  Barnes,  L.  E.  2  0.  P.  384;  36  L.  J.  0.  P. 
184) ;  but  it  would  seem  that,  as  in  cases  of  this  kind  relief  was  under 
some  circumstanceB  formerly  obtainable  in  equity  (see  Bussell  on  Arbitra- 
tion, 6th  ed.,  p.  550),  the  facts  which  entiued  a  person  to  such  relief 
would  now  be  pleadable  by  way  of  defence  to  the  action  (see  '*  EquitdbU 
JkfenceM,''  ante,  p.  33). 

An  arbitrator  who  has  misconducted  himself  may  be  removed,  or  his 
award  may  be  set  aside.  (See  s.  11  of  the  Arbitration  Act,  1889,  cited 
a«U,  p.  102,  and  *' Arhitratum,''  ante,  p.  101.) 

An  award  of  compensation  under  the  Lands  Glauses  Acts,  or  under 
Acts  incorporating  the  Lands  Clauses  Acts,  does  not  in  general  determine 
the  right  to  compensation,  but  only  its  amount.  (See  *'  (/ompany,"  aide, 
p.  380;  '' ArUtraUcm*'  ante,  v.  102.) 

(5)  The  authority  of  an  arbitrator  appointed  by  or  under  a  submission 
witun  the  scope  oi  the  Arbitration  Act,  1889,  is,  in  general,  irrevocable 


lim  before  the  maldng  of  t^e  award,  may  be  pleaded  as  a  defence  to  an 
action  on  the  award  (see  **ArbitraUon,'*  ante,  p.  102). 
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n. — ^Defences  of  Reference  to  Arbitration  (a). 

Defence  of  a  Reference  to  Arbitration  hy  Agreement  and  of  an 
Award  thereunder  respecting  the  Causes  of  Action  (6), 

Before  action  it  was  agreed  between  the  plaontifE  and  the 
defendant  [in  Tmting  dated  the day  of ,  18 — ^  that 


(a)  A  stipulation  in  an  agreement  that  disputes  shall  be  referred  to 
arbitration  does  not  of  itself  oust  the  jnriadiction  of  the  Court,  and  is  not 
in  general  pleadable  as  a  defence  to  an  action  for  a  breach  of  the  agree- 
ment [Thompson  y.  Chamock,  8  T.  E.  139;  Scott  v.  Avery ^  8  Ex.  487  ;  5 
H.  L.  0.  811 ;  25  L.  J.  Ex.  308 ;  Horton  v.  Bayer,  4  H.  &«.  643 ;  Bawwn, 
V.  Fitzgerald,  1  Ex.  D.  257 ;  45  L.  J.  Ex.  898 ;  Londcn,  C.  A  J).  Bv,  Co, 
V.  South  E.  By,  Co.,  40  Ch.  D.  100;  68  L.  J.  Oh.  75;  Eussell  on  Arbitra- 
tion, 6th  ed.  p.  64) ;  even  though  an  arbitration  touching  the  cause  of 
action  be  actually  pending  {Harris  v.  Remolds,  7  Q.  B.  71).  But  where 
an  agreement  makes  it  a  condition  precedent  that  the  amount  of  damaged 
shall  be  ascertained  by  a  reference  to  arbitration,  no  action  will  lie  until 
the  condition  has  been  satisfied.  {Scott  v.  Avery,  supra ;  Brown  v.  Over- 
hury,  11  Ex.  715;  25  L.  J.  Ex.  169;  Scott  v.  Corporation  of  Liverpool^  3 
DelJTJk'X  334 ;  28  L.'J".  Ch.^30;  Tredwen  y.  Holman,  1  H.  &  C.  72; 
31  L.  J.  Ex.  398;  EllioU  v.  Boyal  Exchange  Ass.  Co.,  L.  E.  2  Ex,  237  ; 
Dawson  v.  Fitzgerald,  supra  ;  Collins  v.  Locke,  4  App.  Gas.  674 ;  48  L.  J. 
P.  0.  68 ;  Bahhage  v.  Coulhum,  9  Q.  B.  D.  235 ;  52  L.  J.  Q.  B.  50 ;  Fttwy 
V.  Bignold,  20  Q.  B.  D.  172;  57  L.  J.  Q.  B.  82.) 

As  to  statutory  provisions  for  the  reference  of  disputes  to  arbitration  in 
particular  cases,  see  **  Societies,"  post,  p.  842. 

A  written  agreement  to  refer  to  arbitration,  which  does  not  make  such 
reference  a  condition  precedent  to  the  right  of  action,  and  is  therefore  not 
pleadable  in  bar  of  the  action,  will,  nevertheless,  in  most  cases,  afford 
sround  for  an  application  to  stay  proceedings  in  the  action  under  s.  4  of 
the  Arbitration  Act,  1889,  which  reproduces  with  some  extensions  the 
provisions  of  s.  11  of  the  0.  L.  P.  Act,  1854,  and  enacts  that  *'If  any 
party  to  a  submission,  or  any  person  claiming  through  or  under  him, 
commences  any  legal  proceedings  in  any  Court  against  any  other  party  to 
the  submission,  or  any  person  claiming  through  or  under  him,  in  respect 
of  any  matter  agreed  to  be  referred,  any  party  to  such  legal  proceedings 
may  at  any  time  after  appearance,  and  before  delivering  any  pleadings  or 
taking  any  other  steps  in  the  proceedings,  apply  to  that  Court  to  sta^  the 
proceedings,  and  that  Court  or  a  judge  uiereof,  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  read^  and  willing  to  do 
all  things  necessary  to  the  proper  conduct  of  the  arbitration,  may  make 
an  order  staying  the  proceedings." 

As  to  when  this  section  is  applicable,  see  Lyon  y,  Johnson,  40  Ch.  D. 
679 ;  58  L.  J.  Ch.  626 ;  In  re  Carlisle,  44  Ch.  D.  200 ;  59  L.  J.  Ch.  520  ; 
Ives  V.  Willans,  (1894)  1  Ch.  68 ;  2  Ih.  478 ;  63  L.  J.  Ch,  78,  521 ;  Eckersley 
y.  Mersey  Docks  Board,  (1894)  2  Q.  B.  667.  Any  application  to  the  Court 
in  an  action  is  a  step  in  the  proceedings.  {BartlM  v.  Ford^s  HcM  Co., 
(1895)  1  a  B.  850;  (1896)  A.  C.  1.) 
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the  alleged  causes  of  action  [and  all  matters  in  difference  re- 
specting the  same]  should  be  referred  to  the  arbitration  of 
X.  T.,  who  by  his  award  duly  made  and  published  in  pursuance 
of  the  said  agreement  awarded  that  ^here  state  the  effect  of  the 
atoardy  and  add^  where  necessary^  an  averment  8hom7i{f  that  the 
defendant  has  performed^  or  has  been  excused  from  performing^  the 
award  on  his  party  if  the  time  for  such  performance  has  elapsed 
before  actum]. 


It  seems  that  a  coimterclaim  may  be  stayed  under  this  section.  ( Chappell 
V.  North,  ri891)  2  Q.  B.  252;  60  L.  J.  a  B.  654;  0.  XIX.  r.  3,  cited 
**  Cottwferctotww,"  anief  p.  571.) 

(5)  Where  there  is  a  debt  which  was  due  from  the  defendant  to  the 
plaintcS  previously  to  the  ag;reement  of  reference,  and  there  is  a  parol 
Toferenoe  merely  to  ascertam  how  much  is  due,  an  award  fixing  the 
amount  does  not  change  the  nature  of  the  original  debt,  and  therefore,  of 
itself,  and  without  performance  or  something  equLvalent  to  performance, 
is  no  defence  to  an  action  on  the  original  debt,  except  as  regards  any 
excess  sued  for  beyond  the  amount  found  by  the  arbitrator  to  be  due. 
{Allen  V.  MUner,  2  G.  &  J.  47 ;  Comminga  v.  beard,  L.  E.  4  Q.  B.  669 ; 
10  B.  &  S.  606.)  But  where  an  award  duly  made  changes  the  nature  of 
the  defendant's  liability  and  substitutes  a  diJSerent  liabmty  in  its  place — 
as,  for  instance,  where  it  fixes  the  amount  of  a  claim  against  him  for 
unliquidated  damages,  thereby  reducing  such  claim  to  a  debt — it  ex- 
tinguishes the  original  liability,  and  is  therefore  in  itself,  and  without 
penormance,  a  good  defence  to  any  claim  of  the  plaintiff  in  respect  of  the 
original  liability.  (Ih,;  and  see  Gaecoigne  v.  Edwards,  1 Y.  &  J.  19;  though 
see  Whitehead  v.  Tattersall,  1  A.  &  fe.  491 ;  Farkea  v.  Smith,  15  Q.  JB. 
297 ;  WerUiuorth  v.  BuUen,  9  B.  &  0.  at  p.  849 ;  Bates  v.  Tawrdey,  2  Ex. 
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where  an  award  duly  made  on  the  reference  of  a  claim  finds  that 
nothing  is  due  in  respect  of  it,  such  award  is  a  good  defence  to  any  sub- 
sequent action  on  the  claim  so  referred.  (See  Farkes  y.  Smith,  15  Q.  B. 
297.) 

Even  where  the  award  merely  fixes  the  amount  of  a  debt  without 
changing  the  nature  of  the  liability,  the  performance  of  the  award  will 
in  genex^  afford  a  complete  defence  to  an  action  on  the  original  claim  by 
way  of  accord  and  satisfaction.  (See  Allen  v.  Milner,  supra;  Commings  y. 
Heard,  supra,) 

A  defence  of  tender  of  the  amount  awarded,  and  payment  of  that 
amount  into  Court,  may  in  some  cases  be  relied  upon  as  equivalent  to 
performance  of  the  award.    (See  Boper  v.  Levy,  7  Ex.  55;  21  L.  J.  Ex.  28.) 

As  to  the  effect  of  an  award  by  way  of  estoppel,  see  **  Estoppel"  post, 
p.  695, 
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Assignment  of  Debts  and  Choses  in  Actions  (a). 

Defence  denying  the  Assignment. 

The  said  E.  F.  did  not  assign  the  alleged  debt  to  fiie  plain- 
tiff [oTy  did  not  execute  any  such  assignment  of  the  said  sum  of 
money  to  the  plaintiff,  or,  as  the  case  may  be^  according  to  the 
terms  of  the  aUegation  in  the  statement  of  claim']  as  alleged. 


Dtfence  to  an  Action  by  an  Assignee  under  s.  25  (6)  of  the  Judicature 
Acty  1873,  denying  that  the  Assignment  was  an  absobde 
one  (6). 

The  alleged  assignment  was  not  an  absolute  assignment, 
[but  puiported  to  be  and  was  an  assignment  by  way  of  dharge 
only]. 


(a)  Sect.  25  (6)  of  the  Judicature  Act,  1S73,  does  not  a]^pl^  to 
where  the  debt  or  chose  in  action  sought  to  be  assigned  is  in  its  natore 
non-assignable,  or  has  been  so  made  by  statatory  enactment.  Thus  the 
pa^  of  an  army  officer  on  service  or  ms  pension  on  retirement  are  not 
assignable  (Apthorpe  v.  Apthorpe,  12  P.  D.  192;  57  L.  T.  518;  Lucas  v. 
Harris,  18  Q.  B.  D.  127;  56  L.  J.  Q.  B.  15;  see  Oomtc  t.  Ftice,  22 
Q.  B.  D.  429 ;  58  L.  J.  Q.  B.  215) ;  nor  is  a  clergyman's  pension  on 
resigning  a  benefice  {Oathercole  y.  smith,  7  Q.  B.  D.  626 ;  50  Ij.  J.  Q.  B. 
681) ;  nor  is  a  wife's  alimony  {In  re  Robinson,  27  Ch.  D.  160 ;  53  L.  J. 
Oh.  986) ;  nor  is  money  which  is  payable  to  a  divorced  woman  under  an 
order  for  maintenance  {Watkins  v.  Watkins,  (1896)  P.  222 ;  65  L.  J.  P.  D. 
75).  As  to  the  pension  of  a  Colonial  judge,  see  Ex  p.  ffuggins,  21  Ch.  D. 
85 ;  51  L.  J.  C.  937. 

Contracts  in  which  the  personal  qualifications  of  the  parties  form  an 
essential  ingredient  are  not,  from  their  nature,  assignable,  either  at  law 
or  in  equity,  such  as,  for  example,  a  contract  of  service,  or  a  contract 
between  the  publisher  and  author  of  a  book  {Steveris  v.  Benning,  1  K.  &  J. 
168 ;  24  L.  J.  Ch.  153 ;  HoIsy,  Bradbury,  12 Ch.  D.  886 ;  48  L.  J.  0.  673 ; 
see  Daviea  y.  Davies,  36  Ch.  D.  359,  394 ;  56  L.  J.  C.  962) ;  and  it  would 
seem  that  contracts  not  depending  on  the  personal  qualifications  of  the 

Sarties,  as,  for  instance,  contracts  to  pay  money,  may  in  general  be  ren- 
ered  non-assignable  by  ineerting  in  them  an  express  stTpulation  to  that 
effect  (see  per  Bramwell,  L.  J.,  in  Brice  v.  Bannister,  3  Q.  B.  D.  569 ;  47 
L.  J.  U.  B.  722 ;  In  re  Turcan,  40  Ch.  D.  5 ;  58  L.  J.  Ch.  101). 

It  appears  that  absence  of  consideration  for  an  assignment  of  a  debt  or 
legal  chose  in  action  under  s.  25  (6)  of  the  Judicature  Act,  1873,  cannot 
be  set  up  by  the  debtor  or  other  person  liable  as  a  defence  to  an  action  by 
the  assignee.  {Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511 ;  53  L,  J. 
a  B.  280 ;  Harding  y.  Harding,  17  Q.  B.  D.  442;  55  L.  J.  a  B.  462.) 
A  debtor  sued  imder  s.  25  (6)  by  the  assignee  of  a  debt  may  interplead  aa 
to  such  part  of  the  debt  as  he  admits  to  be  due,  and  may  defend  the 
action  as  to  the  residue.  {Beading  y.  London  School  Board,  16  Q.  B.  D. 
686.) 
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The  likey  denying  that  the  Assignment  teas  in  Writing, 

The  alleged  aesignment  was  not  in  writing  [or,  if  it  was  in 
tenting^  and  not  signed  by  the  assignor ^  was  not  under  the  hand 
of  A.  B.].  

The  Kke^  denying  that  Notice  in  Writing  of  the  Assignment  was 

given  to  the  Defendant  {c). 

No  [express]  notioe  in  writing  of  the  alleged  assignment  was 
given  to  uie  defendant. 

The  Kkey  alleging  a  Set-off  of  a  Debt  which  became  due  from  the 
Assignor  to  the  Defendant  before  Notice  of  the  Assignment  (rf) : 
see  «  Set-off;' post,  p.  832. 


(5)  An  ordinary  mortgage  deed  assigiiiiig  a  debt  or  chose  in  action  to 
the  mortgagee  in  the  usual  manner  as  security  is  an  "absolute  assign- 
ment" within  8.  25  (6),  above  cited,  though  a  mere  charge  u}>on  the  debt 
or  chose  in  action,  where  the  property  does  not  pass  under  the  instrument, 
would  not  be  an  absolute  assignment  within  that  sub-section.  (Tancred  v. 
Delagoa  Bay  Co,,  23  Q.  B.  D.  239;  68  L.  J.  Q.  B.  459;  English,  <£re. 
Investment  Trust  v.  5rt<w<ow,  (1892y  2  Q.  B.  at  p.  7;  see  Burlinson  t. 
Ball,  12  a  B.  D.  347  ;  63  L.  J.  Q.  B.  222.) 

So  an  assignment  of  debts  to  accrue  under  a  subsisting  contract  and  not 
yet  payable  may  be  an  absolute  assignment  within  the  sub-section  (see 
Brice  T.  Bannister,  3  ft.  B.  D.  669 ;  47  L.  J.  a  B.  722 ;  Walker  v.  Brad- 
ford Old  Bank,  12  Q.  B.  D.  611 ;  63  L.  J.  a  B.  280;  KniU  t.  Pr<yw8e,  33 
W.  B.  163;  and  o^er  cases  cited  *\Assign'ment,**  ante,  jp.  107),  as  also 
may  an  assignment  containing  trusts  in  favour  of  the  assignor  {Burlinscn 
▼.  nail,  supra ;  Walker  v.  Bradford  Old  Bank,  supra ;  Comfort  v.  Betts, 
(1891)  1  Q.  B.  737 ;  60  L.  J.  Q.  B.  666),  or  a  direction  to  a  tenant  to  pay 
ids  rent  to  a  creditor  of  the  landlord  until  such  direction  was  counter- 
manded {KnUl  V.  Browse,  supra). 

(e)  Notice  of  an  assignment  under  the  Judicature  Act,  1873,  may  be 
validly  given  after  the  death  of  the  assignor.  {Walker  v.  Bradford  Old 
Bank,  supra,) 

{d)  In  ^^eral,  an  assignee  of  a  debt  or  chose  in  action,  in  cases  not 
falling  within  the  rules  as  to  negotiable  instruments,  takes  subject  to 
anv  rights  of  set-off  or  lien,  &c.,  which  have  arisen  against  the  assignor 
before  notice  of  the  assignment.  {Watson  v.  Mid  Wales  Ry,  Co.,  L.  B.  2 
C.  P.  593 ;  36  L.  J.  0.  P.  285 ;  Boxburghe  v.  Cox,  17  Ch.  D.  620,  626 ;  60 
Ij.  J.  Ch.  772 ;  Webb  v.  Smith,  30  Oh.  D.  192 ;  65  L.  J.  Ch.  343 ;  New- 
foundland  Oovemment  v.  Newfoundland  Ry,  Co,,  13  App.  Cas.  199 ;  67 
li.  J.  P.  C.  35,  and  see  •'  Oet-off;'  post,  p.  832.)  This  right  of  set-off  is 
not  confined  to  cases  of  set-off  stiictly  so  called,  but  may  extend  to 
claims  for  unliquidated  damages  which  have  arisen  against  the  assignor 
tmder  the  same  contract  and  are  sufficiently  connected  with  the  chose  in 
action  sued  upon  to  form  a  defence  to  the  claim.  {Youn^g  v.  Kitckin,  3 
D.  127 ;  47  L.  J.  Ex.  679 ;  Newfoundland  OovernTnent  v.  Newfound" 
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Defence  to  an  Action  by  the  original  Creditor  that  the  Belt  sued 
for  was  absolutely  assigned^  and  Notice  of  such  Assignment 
given^  under  s.  25  (6)  of  the  Judicature  Acty  1873,  before 
Action  brought. 

The  plaintiff,  by  an  absolute  assignment  in  writing  under 

his  hand,  dated  the of ,  18—  [and  not  purporting 

to  be  by  way  of  charge  only],  assigned  the  alleged  debt  to 
E.  F.,  of J  and  express  notice  in  writing  of  the  said  assign- 
ment was  given  [by  the  said  E.  F«]  to  the  defenduit  before  the 
oommencement  of  this  action. 


N 


Attachment  of  Debt. 

Defence  of  Payment  to  a  Judgment  Creditor  of  the  Plaintiff  or 

into  Court y  under  0.  XLV.  (a). 

The  defendant  before  this  action  paid   the   amount  now 
claimed  to  J.  K.   [or,  into  Court]  under  the  compulsion  of 


laTid  Ry.  Co,y  supra.)  Cross  claims  for  debt  or  damans  arising  against 
the  assignor,  even  after  notice  of  the  assignment,  may  in  some  cases  be  set 
up  by  way  of  defence  to  an  action  brought  by  the  assi^ee,  where  they 
have  arisen  out  of  the  same  contract  as  the  chose  in  action  sued  upon,  or 
out  of  contemporaneous  transactions,  and  are,  by  asreement  or  otherwise, 
sufficiently  connected  with  the  chose  in  action  suea  upon.  (/&.,  and  see 
In  re  Milan  Tramways  Co,,  25  Oh.  D.  587 ;  53  L.  J.  Ch.  1008.)  Bat 
sudi  cross-claims  against  the  assignor  can  only  be  used  by  way  of 
defence  to  the  claim,  and  to  the  extent  required  for  such  defence  (/&.]• 
and,  therefore,  where  it  is  sought  to  set  them  up,  this  should  be  done  'hj 
way  of  set-off  or  counterclaim  stating  the  facts,  and  showing  that  it  is 
only  sought  to  reduce  or  answer  the  claim  of  the  assignee,  and  not  to 
recover  any  amount  of  debt  or  damages  from  him  beyond  his  claim  on 
the  debt  or  chose  in  action  assigned  to  him  ( Young  v.  Kitchin,  supra). 

(a)  See  generally  as  to  attachment  of  debts  the  proviBions  of  0.  XLY. ; 
and  see  Form  of  Ghixnishee  Order  (Absolute),  App.  K.  No.  40. 

Payment  made  by,  or  execution  levied  upon,  the  garnishee  under 
garnishee  proceedings  is  a  valid  discharge  to  him  as  against  the  judgment 
debtor,  to  the  amount  paid  or  levied,  although  such  proceedings  may  be 
set  aside,  or  the  judgment  or  order  reversed.  (See  0.  XLY.  r.  7  ;  In  rt 
Smith,  20  a  B.  p.  321 ;  57  L.  J.  Q.  B.  212.)  But  a  payment  under 
eamishee  proceedings,  in  order  to  operate  as  such  discnarge,  must  be 
bond  fide  and  compulsory.  (See  In  re  Smith,  supra ;  Turner  v.  Jones,  1  H. 
&  N.  878 ;  26  L.  J.  Ex.  262 ;  and  see  Mayor  of  London  v.  lAmd(m  JokU 
Stock  Bank,  6  App.  Oas.  393 ;  50  L.  J.  Q.  B.  594.) 

Ab  to  oases  of  payment  made  by  the  garnishee  after  notioe  of  the  bank* 
luptcy  of  the  judgment  debtor,  see  the  Bankruptcy  Act,  1883,  ab.  9, 45; 
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garoifihee  prooeedings  instibited  by  the  said  J.  E.  in  respeot 
of  a  judgment  previously  obtained  by  the  said  J.  E.  in  this 
Court  against  the  now  plaintifi  for  £-— — ,  which  judgment  was 
at  the  date  of  the  said  payment  unsatisfied. 
Partioolars: — 


Attaindsju 
See  "  Coniriction  of  FeUmy*^ post^  p.  687. 


Bailments  (a). 

Defence  to  an  Action  hy  a  Warehouseman  for  Reuoard^  denying  the 
Warehousing y  and  further  denying  that  the  Warehousing  was 
at  the  Request  of  the  Defendant. 

1.  The  plaintifE  never  warehoused  any  of  the  goods. 

2.  The  plaintifE  did  not  warehouse  any  of  the  goods  for  the, 
defendant  or  at  his  request. 


Turner  y.  Jtmes,  aupra;  Wood  y.  Dunn,  L.  B.  2  Q.  B.  73;  36  L.  J. 
Q.  B.  27. 

As  to  oompnlsory  payment  under  a  foreign  attachment  in  the  Lord 
Mayor's  Crourt,  see  Mayor  of  London  v.  London  Joint  Stock  Bank,  su^mi. 

Payment  iato  Court  of  the  amount  of  the  debt  under  compulsion  of 
garnishee  proceedings  will,  in  general,  operate  as  a  discharge,  where  the 
judgment  creditor  is  entitled  to  the  money  so  paid  in.  (See  Culver  house 
T.  WickenB,  L.  B.  3  C.  P.  295 ;  37  L.  J.  C.  P.  107.) 

It  seems  that  so  long  as  a  garnishee  order  absolute,  duly  served  on  the 
garnishee,  and  requiring  payment  of  the  amount  of  the  debt  to  the  judg- 
ment creditor,  remains  in  force,  such  order,  even  without  payment  made 
or  execution  levied  thereimder,  is  sufficient  ground  for  an  application  by 
the  garnishee  to  stay  proceedings  in  an  action  by  the  judgment  debtor  to 
recover  the  debt.    {In  re  Connan,  20  Q.  B.  D.  690;  67  L.  J.  Q.  B.  472.) 

A  garnishee  order  nisi,  duly  served,  attaches  and  binds  the  debt  (see 
0.  XLV.  r.  2 ;  Exp.  Joaelyne,  8  Ch.  D.  327 ;  47  L.  J.  B.  91) ;  and  this  is 
so  even  where  the  amount  of  the  debt  exceeds  the  sum  due  on  the  judg- 
ment, and  such  order  was,  therefore,  held  to  be  a  defence  to  the  garnishee, 
a  baziker,  for  refusing  to  honour  the  cheques  of  his  customer,  the  judg- 
ment debtor,  while  Sie  order  was  in  force,  though  the  balance  of  the' 
customer's  account  exceeded  the  amount  both  of  the  judgment  and  the 
cheques  (Bogers  t.  WhiUley,  23  Q.  B.  D.  236;  58  L.  J.  Q.  B.  416;  (1892) 
A.  0.  118 ;  61  L.  J.  a  B.  512). 

(o)  See  '' BaUmenU,''  ante,  p.  112;  «*  Lien,'' post,  p.  909. 
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D^ence  to  a  like  Action^  disputing  the  Amount  charged. 

The  teims  upon  whioh  the  plaintiff  warehoused  the  goods 

were  not  £ per  month  as  alleged,  but  £ per  month 

\_here  add^  where  necessary ,  further  facts  constituting  a  defence  to 
the  plaintiff's  claim  for  the  price  admitted]. 


Dtfence  to  an  Action  against  a  Bailee^  denying  the  alleged  terms  of 

the  Bailment. 

(E.  S.  0. 1883,  App.  D.  Sect  V.) 

The  defendant  did  not  reoeive  the  goods  for  the  alleged 
purpose  [pry  on  the  alleged  terms]. 


Defence  stating  what  the  Purpose  and  Terms  reaUy  were. 

The  goods  were  reoeived  bj  the  defendant  for  the  ptupose 
only  ot\here  state  the  purpose]  and  on  the  terms  that  [here  stats 
the  terms']  and  not  otherwise.  [Proceedy  where  practicabky  by 
stating  fulfilment  of  the  purpose  and  compliance  with  the  tertns.] 


Defence  to  an  Action  for  not  re-delivering  on  Bequesty  denying  the 

Bequest. 

The  plaintiff  never  reauested  the  defendant  to  re-deliver  to 
him  the  goods  or  anj  of  them. 


Defence  to  an  Action  for  not  taking  Care  of  the  Goods  and  for  not 
re-delivering  them  to  the  Plaintiff  denying  the  alleged 
Breaches. 

\.  The  defendant  did  take  proper  oare  of  the  goods  until  the 
le-deUvery  thereof  hereinafter  mentioned. 

2.  The  defendant  re-deUvered  the  said  ffoods  to  the  plaintiff 

on  the of ,  18 —  [when  the  plaintiff  requested  the 

re-deUvery  thereof]. 
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Bankers  (i). 


Bankruptcy  {a). 


(6)  See  ''Bankers,'*  ante,  p.  115. 

As  to  defences  luxder  the  Statute  of  Limitations,  see  FcU  y.  Clegg,  16 
M.  &  W.  321 ;  Foley  v.  Hill,  1  Phill.  399 ;  2  H.  L.  0.  28 ;  "  Limitation, 
SUOutea  of,"  pott,  p.  766. 

As  to  tiie  defence  of  a  banker's  lien,  see  '*  Lien,"  poti,  p.  911. 
^  (a)  See  **  Bankruptcy,"  ante,  p.  118.    In  the  following  notes  the  sec- 
tions cited  or  leferrsd  to  are  those  of  the  Bankioiptcj  Act,  1883,  except 
where  some  other  statute  is  expressly  mentioned. 

'  By  s.  9  (1)  of  the  Bankruptcy  Ace,  1883,  it  is  proyided  that,  after  the 
malung  of  a  receiying  order  in  respect  of  the  debtor's  property,  '*  except 
as  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is  indebted  m 
respect  of  any  debt  proyable  in  bankruptcy  shall  haye  any  remedy  against 
the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or  shall  com- 
mence any  action  or  other  legal  proceedings,  unless  with  the  leaye  of  the 
Court,  and  on  such  terms  as  the  Court  may  impose."  But  this  proyision 
does  not  affect  the  ])ower  any  secured  creditor  may  haye  to  realize  or 
otherwise  deal  with  his  securi^  (see  s.  9  (2^ ). 

As  to  what  debts  or  liabilities  are  ''aeots  proyable  in  bankruptcy," 
see  8.  37 ;  and  see  Exp.  Neal,  14  Ch.  D.  579 ;  In  re  QilUepie,  18  Q.  B.  D. 
286 ;  66  L.  J.  Q.  B.  74 ;  Hardy  y.  Fothergill,  13  App.  Gas.  351 ;  58  L.  J. 
Q.  B.  44 ;  Flint  y.  Barnard,  22  a  B.  D.  90 ;  58  L.  J.  ft.  B.  53. 

With  respect  to  actions  or  proceedings  already  pending  against  the 


debtor  at  the  date  of  the  receiying  order,  it  is  proyided  by  r.  181  of  the 
Baiikruptcy  Bules,  1886,  that  '*  There  may  be  included  m  a  receiying 
order  an  order  staying  any  action  or  proceeding  against  the  debtor  or 
staying  proceedings  generally." 

By  s.  10  (2),  *'  The  Court  may  at  any  time  after  the  presentation  of  a 
bankruptcy  petition  stay  any  action,  execution,  or  otner  legal  process 
against  the  property  or  person  of  the  debtor,  and  any  Court  in  which 
proceedings  are  pending  against  a  debtor  may,  on  proof  that  a  bankruptcy 
petition  has  been  presented  by  or  against  the  debtor,  either  stay  the 
proceedings  or  allow  them  to  continue  on  such  terms  as  it  may  think 
fust." 

The  power  giyen  by  s.  10  (2),  aboye  cited,  to  the  Court  in  which  an 
action  is  pending  against  the  debtor  is  not  limited  to  actions  commenced 
before  the  date  of  the  bankruptcy  petition,  but  applies  also  to  actions 
commenced  after  that  date.    {Brownscomhe  y.  Fair,  58  L.  T.  85.) 

As  to  how  far  the  power  of  restraining  actions  against  the  debtor  is 
applicable  in  cases  where  he  is  sued  jointly  with  others,  see  Ex  p,  Isaac, 
L.  E.  6  Ch.  58 ;  40  L.  J.  Bank.  19 ;  Exp.  Mills,  L.  R.  8  Ch.  569 ;  Barter 
y.  Dubeux,  7  Q.  B.  D.  413;  50  L.  J.  Q.  B.  527,  cited  ante,  p.  125;  In  re 
Spalding,  61  L.  T.  83. 

By  s.  102  (5\  *' Where  a  receiying  order  has  been  made  in  the  High 
Court  under  this  Act,  the  judge  by  whom  such  order  was  made  shall 
haye  power,  if  he  sees  fit,  without  any  further  consent,  to  order  the 
transfer  to  such  judse  of  any  action  pending  in  any  other  diyision, 
brought  or  continued  by  or  against  the  bankrupt." 


&34  Defences,  Sfc.  in  Actions  on  Contracts. 

Defence  of  the  Bankruptcy  of  the  Defendant  (4). 
(JB.  8.  a  1883,  App.  D.  Sect.  IV.) 
The  defendant  became  bankrupt. 

Ab  to  the  eflect  of  bankruptcy  of  parties  after  action,  see  *' Bank- 
ruptcy,^* notes  (a)  and  (c),  ante,  pp.  118,  124. 

\b)  By  s.  30  of  the  Bankruptcy  Act  of  1883  (whidi  is  in  substance  the 
same  as  ss.  49,  50  of  the  bankruptcy  Act  of  1869),  it  is  enacted  as 
follows : — 

**{l)  An  order  of  discharge  shall  not  release  the  bankrupt  from  any 
debt  on  a  recognizance,  nor  from  any  debt  with  which  the  bankrupt  may  be 
chargeable  at  the  suit  of  the  Crown,  or  of  any  person  for  any  offence 
against  a  statute  relating  to  any  branch  of  the  public  revenue,  or  at  the 
suit  of  the  shenfE  or  other  public  officer  on  a  bail  bond  entered  into  for 
the  appearance  of  any  person  prosecuted  for  any  such  offence ;  and  he 
shall  not  be  discharged  from  such  excepted  debts  unless  the  Treasury- 
certify  in  writing  their  consent  to  his  being  discharged  thereErom.  An 
order  of  discharge  shall  not  rolease  the  bankrupt  from  any  debt  or  lia- 
bility incuired  by  means  of  any  fraud  or  fraudulent  breacn  of  trust  to 
which  he  was  a  party,  nor  from  any  debt  or  liability  whereof  he  has  ob- 
tained forbearance  by  any  fraud  to  which  he  was  a  party."  (See  the  further 
exceptions  added  by  the  Bankruptcy  Act,  1890,  s.  10,  infra,) 

'*  (2)  An  order  of  discharge  shall  release  the  bankrupt  &om  all  other 
debts  provable  in  bankrupt(^. 

'*  (3)  An  order  of  discharge  shall  be  conclusive  evidence  of  the  bank- 
ruptcy, and  of  the  validity  of  the  proceedings  therein,  and  in  any  pro- 
ceedings that  may  be  instituted  agamst  a  bankrupt  who  has  obtainea  an 
order  of  discharge  in  rospect  of  any  debt  from  which  he  is  roleased  ly  the 
order,  the  bankrupt  may  plead  that  the  cause  of  action  occurred  l)efore 
his  discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence. 

*'  (4)  An  order  of  di8(£arge  shall  not  release  any  person  who  at  the  date 
of  the  receiving  order  was  a  partner  or  co-trustee  with  the  bankrupt,  or 
was  jointiy  bound,  or  had  made  any  joint  contract  with  him,  or  any 
person  who  was  surety,  or  in  the  nature  of  surety,  for  him." 

By  the  Bankruptcy  Act,  1890,  s.  10,  '*  An  order  of  discharge  shall  not 
release  the  bankrupt  from  any  liability  under  a  judgment  against  liiTn  in^ 
an  action  for  seduction,  or  under  an  affiliation  order,  or  under  a  judgment 
against  him  as  a  co-resx>ondent  in  a  matrimonial  cause,  except  to  such  an 
extent  and  under  such  conditions  as  the  Court  expressly  orders  in  rospect 
of  such  liability." 

Where  the  debt  or  liability  sued  upon  is  discharged  after  the  commence- 
ment of  the  action  by  a  disdiarge  in  bankruptcy,  the  defence,  if  pleaded, 
should  be  pleaded  as  a  |p:t)und  of  defence  arising  after  action.  (See 
0.  XXrV.  rr.  1,  2 ;  "  Defences  arising  after  action,**  ante,  p.  654;  and  the 
next  note.) 

Where  a  debt  has  been  barred  by  a  discharge  in  bankruptcy,  a  sub- 
sequent promise  by  the  debtor  without  any  fresh  consideration  is  a  mere 
nudum  pactum,  and  no  action  lies  for  the  breach  of  such  promise,  but, 
where  such  subsequent  promise  is  founded  upon  a  new  and  viUuable 
consideration,  such  as  the  giving  of  fresh  credit  by  the  creditor  sub- 
sequently to  the  discharge  in  the  bankruptcy,  an  action  will  lie  for  the 
breach  of  it,  as  it  constitutes  a  fresh  cause  of  action  which  had  not  been 
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The  Kke^  another  Form, 

The  defendant  became  [or,  was  adjudged]  bankrupt,  and 
obtained  hia  discharge  in  the  bankruptcy,  and  the  cause  [or, 
causes]  of  action  sued  upon  accrued  before  such  discharge  and 
was  \or^  were]  in  respect  of  debts  provable  in  the  said  bankruptcy 
within  the  meaning  of  the  statutes  [then]  in  force  concerning 
bankrupts. 

Reply  to  the  preceding  Defences  that  the  Debt  teas  incurred  or 
Forbearance  thereof  tvaa  obtained  by  the  Fraud  of  the 
Defendant  (c). 

The  debt  [or,  liability]  was  incurred  by  fraud,  to  which  the 
defendant  was  a  party  [or^  The  defendant  obtained  forbearance 
of  the  debt  (or,  Imbility)  by  fraud  to  which  he  was  a  party]. 

Particulars  of  the  fraud  are  as  follows : — 


released  by  the  discharge.  {Heather  t.  Wehh,  2  C.  P.  D.  1 ;  46  L.  J.  C.  P. 
89;  Jakeman  v.  Cook,  4  Ex.  D.  26;  48  L.  J.  Ex.  166;  see  Wadaworth  v. 
Pideleay  5  Q.  B.  D.  470 ;  49  L.  J.  Q.  B.  464 ;  Ex  parte  Barrow,  18  Oh.  D. 
464;  50  L.J.  Oh.  821.) 

The  same  consideratioiis  are  applicable  where  a  debt  has  been  dis- 
charged by  the  due  folElment  of  tne  terms  of  a  composition  or  scheme 
of  arrangement  under  the  Bankruptcy  Acts  of  1883  and  1890.  (See  Ex  p, 
Barrow y  supra.)  But  it  was  held,  under  the  Bankruptcy  Act,  1869,  that 
a  compounding  debtor  could  not,  previously  to  the  completion  of  the 
composition,  validly  agree  with  one  of  the  creditors,  who  was  bound  by 
the  resolutions,  to  pay  him  his  debt  in  full,  as  such  agreement,  even  if 
there  were  consideration  for  it,  would  be  void  as  a  fraud  upon  the  other 
creditors  {Ex  p,  Barrow,  supra),  and  the  principle  of  that  decision  appears 
to  be  applicame  to  like  cases  arising  under  the  Acts  of  1883  and  1890  (see 
In  re  Harvey,  W.  N.  (1888)  88),  wmch  are  to  be  construed  as  one  Act. 

The  defence  of  discharge  by  a  foreign  bankruptcy  is  a  good  defence  to  a 
debt  or  liability  contracted  within  the  jurisdiction  of  the  foreign  Oourt, 
but  not  to  a  debt  or  liability  contracted  in  this  country  \Smith  v. 
Buchanan,  1  East,  6 ;  Lewis  v.  Owen,  4  B.  &  Aid.  664 ;  Oibhs  v.  Soci^tS  dee 
Metaux,  25  Q.  B.  D.  399;  59  L.  J.  Q.  B.  610;  Westlake's  International 
Law,  p.  267) ;  except,  perhaps,  where  the  plaintiff  has  taken  the  benefit 
of  the  foreign  proceedmgs  m  bankruptcy  {Phillips  v.  Allan,  8  B.  &  0. 
477 ;  see,  further,  Ellis  v.  M'Henry,  L.  E.  6  0.  P.  228 ;  40  L.  J.  0.  P. 
109 ;  8imps<m  v.  Mirahita,  L.  E.  4  Q.  B.  267 ;  38  L.  J.  Q.  B.  76 ;  Leake 
on  Contracts,  3rd  ed.  p.  895 ;  and  see  **  Foreign  Law,*' post,  p.  706). 

ic)  If  the  debt  was  incurred  bv  means  of  any  fraua  on  the  part  of  the 
endant,  or  if  he  has  obtained  forbearance  of  the  debt  by  any  fraud,  he 
is  not  released  by  the  order  of  discharge  (see  s.  30  (1),  cited  supra),  and 
the  ci'editor,  even  where  he  has  proved  and  received  dividends  in  ti^e 
bankruptcy,  may  sue  for  the  balance  after  the  debtor  haa  obtained  an 
order  of  discharge  (see  Ex  p.  Hemming,  13  Oh.  D.  183;  49  L.  J.  Bank. 
17;  Boss  V.  Gutteridge,  52  L.  J.  Oh.  280;  48  L.  T.  117;  In  re  Crosley,  35 
Ch.  D.  266). 
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Defence  of  the  Bankruptct/  of  the  Plaintiff  {d), 

{See  R.  8.  C.  1883,  App.  D.  Sect.  IV.) 

The  plalntifE  beoame  bankrupt  before  action,  and  the  oanse  of 
action  vested  in  the  tnifitee  [or,  trustees]  of  his  property. 


Defence  that  the  alleged  Cause  of  Action  vested  in  the  Trustee  of  the 
Plaintiff^  s  Property  utider  a  Scheme  of  Arrangement  (e). 

A  scheme  of  arrangement  of  the  plaintiff's  affairs  was  before 
action  duly  accepted  and  approved  in  pursuance  of  the  3rd 

In  such  case,  if  the  order  of  discharge  is  pleaded  as  a  defence  to  the 
action,  the  plaintiff  should  reply  specially  as  above.  On  the  same  prin- 
ciple, a  person  who  is  a  creditor  in  respect  of  a  debt  incurred  by  fraud 
may,  after  receiving  dividends  or  composition  under  a  scheme  of  arrange- 
ment or  composition  under  the  Act,  bring  an  action,  aftor  the  fulfilment 
of  the  terms  of  the  scheme  of  arrangement  or  composition,  for  the  balance 
of  the  debt  due  to  him.    (See  In  re  Crosky,  supra ;  and  s.  19,  cited  podf 
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(d)  This  form  is  applicable  in  cases  where  the  right  of  action  has 
passed  to  the  trustee  in  bankruptcy. 

As  to  the  property  of  the  bankrupt  passing  to  the  trustee,  see  as.  20, 
44,  54,  168,  and  ^^  Bankruptcy ^''^  ante,  p.  119;  and  as  to  what  rights  of 
action  vest  in  the  trustee,  aee''  Bankruptcy y"  note  (a),  ante,  pp.  118,  121. 

The  mere  making  of  a  receiving  order  does  not  constituto  uie  debtor  a 
bankrupt,  or  divest  him  of  his  property,  and  therefore,  until  adjudication, 
he  remains  the  proper  person  to  sue  for  his  outstanding  causes  of  action, 
though  the  official  receiver  may  be  entitled  to  the  proceeds  of  them,  when 
recovered.     (See  ^*  Bankruptcy,^*  note  (o),  ante,  p.  121.) 

Where  a  sole  plaintiff  is  adjudged  bankrupt  after  action  brought,  in  a 
case  where  the  cause  of  action  vests  in  the  trustee,  the  defendant  may, 
if  the  trustee  does  not  elect  whether  to  continue  the  action  or  not,  apply 
at  chambers  for  an  order  staying  the  proceedings,  imless  and  imtil  the 
trustee  makes  such  election.  {Warder  v.  Saunders,  10  Q.  B.  D.  114; 
Reading  v.  London  School  Board,  16  Q.  B.  D.  686 ;  Bird  v.  Mathews,  46 
L.  T.  513 ;  2  Chitty's  Practice.  14th  ed.,  p.  1030.J 

Where  an  undis(marged  bankrupt  has  acquired  personal  property  since 
the  adjudication,  or  has  become  entitled  to  rights  of  action  for  debt  or 
damans  on  contracts  made  by  him  subsequently  to  the  adjudication,  he 
is  entitled,  unless  and  until  the  trustee  in  his  llankruptcy  in  some  way 
interposes  or  intervenes,  to  bring  and  maintain  an  action  in  his  own  name 
for  the  recovery  of  such  after-acquired  property,  or  for  any  injury  thereto, 
or  for  the  recovery  of  any  debt  accrued  on  such  subsequent  contracta, 
or  for  damages  for  the  breach  thereof.  (See  *'  Bankruptcy,**  ante,  p.  122.) 
Hence,  in  such  cases,  it  is  no  defence  to  plead  the  fact  of  the  plaintiff's 
previous  bankruptcy,  and  the  consequent  vesting  of  the  right  of  action  in 
the  trustee  as  having  accrued  before  the  bankrupt  has  obtained  his  dis- 
charge, unless  the  defence  also  alleges  that  the  trustee  has  in  some 
manner  intervened.    (/&.) 

(e)  See  the  preceding  note,  and  '*  Bankruptcy,**  note  («),  ante,  p.  127. 


Bankruptcy,  637 

section  of  the  Bankruptcy  Act,  1890  [pry  if  the  scheme  teas 
accepted  and  approved  after  adjudication,  the  23rd  section  of  the 
Bankruptcy  Act,  1883,  as  amended  by  the  6th  section  of  the 
Bankruptcy  Act,  1890],  and  E.  P.  was  duly  appointed  to  be 
the  trustee  of  the  plaintiff's  property  under  the  said  scheme,  and 
the  alleged  cause  of  action  vested  in  the  said  E.  F.  as  such 
trustee. 

Defence  of  a  Composition  or  Scheme  of  Arrangement  under  the 

Bankruptcy  Act,  1890,  «.  3  (/). 

The  defendant,  after  the  accruing  of  the  alleged  cause  [or, 
causes]  of  action,  compounded  [ovy  made  an  arrangement]  with 


(/)  See  "Bankruptcy,''  note  (e),  ante,  p.  127.  It  is  provided  by  s.  3  (12) 
of  the  Bankruptcy  Act,  1890,  that  **  A  composition  or  scheme  accepted 
and  approved  m  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and 
provable  in  bankruptcy,  but  shall  not  release  the  debtor  from  any  liability 
under  a  judgment  against  him  in  an  action  for  seduction,  or  under  an 
sCffiliation  order,  or  under  a  judgment  against  him  as  a  co-respondent  in 
a  matrimonial  cause,  except  to  such  an  extent,  and  under  such  conditions 
as  the  CJourt  expressly  orders  in  respect  of  such  liability." 

The  word  "  debts'*  in  this  sub-section  appears  to  include  any  liabilities 
which  would  be  barred  by  a  discharge  in  bankruptcy.  (See  Flint  v  Bar- 
nard, 22  Q.  B.  D.  90 ;  58  L.  J.  Q.  B.  63.) 

This  sub-section  is  subject  to  s.  19  of  the  Bankruptcy  Act,  1883,  which 
provides  that  **  such  composition  or  scheme  shall  not  be  binding  on  any 
creditor  so  for  as  regards  a  debt  or  liability  from  which,  under  the  pro- 
visions of  this  Act,  a  debtor  would  not  lie  discharged  by  an  order  of 
discharge  in  bankruptcy,  unless  the  creditor  assents  to  the  composition  or 
scheme."  The  Bankruptcy  Act,  1890,  and  the  Bankruptcy  Act,  1883, 
are  to  be  construed  as  one  Act.  (Bankruptcy  Act,  1890,  s.  31  (2).)  As  to 
orders  of  discharge,  see  Bankruptcy  Act,  1883,  s.  30;  Bankruptcv  Act 
1890,  8.  10;  **  Bankruptcy,"  ante  p.  634.  ' 

By  8.  3  (19)  of  the  Bankruptcy  Act,  1890,  "  The  acceptance  by  a  creditor 
of  a  composition  or  scheme  shall  not  release  any  person  who,  under  the 
principal  Act  and  this  Act,  would  not  be  released  by  an  order  of  discharge 
if  the  debtor  had  been  adjudged  bankrupt."  (See  Bankruptcy  Act,  1883 
B.  30,  and  Banki-uptcy  Act,  1890,  s.  10,  cited  ante,  p.  634 ;  "  Bankruvtcv  " 
ante,  p.  127.)  ^  ^* 

The  fact  that  a  composition  or  scheme  of  arrangement  has  been  duly 
accepted  and  approved,  under  the  Bankruptcy  Acts,  1883  or  1890,  appears, 
under  ordinary  circumstances,  and  in  the  alieence  of  special  terms  to  the 
contrary,  to  operate  as  a  discharge  of  the  debtor  from  all  debts  and  claims 
which  would  nave  been  provable  in  bankruptcy  and  would  have  been 
barred  by  an  order  of  discharge  in  bankruptcy,  and  to  put  an  end  to  the 
creditor's  right  to  sue  in  respect  of  any  such  debt  or  claim.  (See  the  sec- 
tions above  cited,  and  the  sections  and  rules  cited  ** Bankruptcy,**  note  (c^ 
ante,  pp.  127,  128;  and  see  per  Lord  Esher,  M.R.,  in  Ex  p.  Oodfrev 
18aB.  D.  670;   Bamett  Y.King,  (1891)  1  Ch.  4;   60  L.  J.  Oh.  148  ,• 
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his  Qreditors,  under  Uie  8rd  seotion  of  the  Bankruptoj  Aoti 
1890]. 
Fartioulars  aje  as  follows : — 

[Mere  give  particuhrSy  specifying  datesj  §*<?.] 


A  like  Defence  J  under  8.  23  of  the  Bankruptcy  Actj  1883  (jg). 

The  defendant,  after  the  aooroing  of  the  alleged  oause  [or, 
causes]  of  action,  Tvas  adjudged  oankrupt,  and  after  sudi 
adjudication  compounded  [or,  made  an  arrangement]  with  his 
creditors  under  s.  23  of  the  Bankruptcy  Act,  1883. 

Particulars  are  as  follows : — 


WolmeraJiauaen  v.  Gullick,  (1893)  2  Oh.  614,  618;  62  L.  J.  Ch.  773; 
WilliamB  on  Bankruptcy,  6th  ed.  p.  62 ;  and  see  also  the  following  note.) 

In  such  cases,  if  an  action  for  the  ori^:inal  debt  or  claim  is  brought  or 
continued  against  the  debtor  bjr  a  creditor,  the  defendant  may  apply  to 
have  the  proceedings  in  the  action  stayed  under  ss.  9,  10  (2),  cited  ante, 
p.  633  (see  Williams  on  Bankruptcy,  6tii  ed.  p.  62),  or  under  the  genenJ 
jurisdiction  of  the  Court;  or  may,  it  would  seem  (see  BarneU  v.  King^ 
supra),  plead  the  facts  by  way  of  defence. 

These  courses  appear  to  be  m  general  open  to  the  defendant  even  where 
there  has  been  default  on  the  pa^  of  the  defendant  in  carrying  out  the  pro- 
visions of  the  composition  or  scheme  of  arrangement,  as  it  seexns  that,  in 
the  absence  of  any  special  terms  to  the  contrary,  the  doctrine  of  the 
revival  of  the  creditor's  rie;ht  to  sue  for  the  whole  original  debt  on  default 
in  payment  of  a  stipulated  composition  (see  Edioards  v.  Hancher,  1  C.  P. 
D.  Ill)  has  no  apphcation  to  the  case  of  a  composition  under  the  Bank- 
ruptcy Acts,  1883,  1890  (see  the  sections  and  rules  above  cited,  and 
Bankruptcy  Bides,  1890,  33,  37,  and  per  Lord  Esher,  M.B.,  in  Ex  p. 
Godfrey,  18  Q.  B.  D.  670;  Williamson  Bankruptcy,  6th  ed.  pp.  62,  63). 

If  the  composition  or  scheme  of  arrangement  rdlied  upon  was  subse- 
quent to  the  commencement  of  the  action,  the  defence  should  be  pleaded 
as  one  arising  after  action.  (See  '*  Defences  arising  after  Action^'*  ante, 
p.  654.) 

As  to  compositions  or  arrangements  after  an  adjudication  of  bank- 
ruptcy, see  the  next  note. 

As  to  compositions  with  creditors  independently  of  the  Bankruptcy 
Acts,  see  **  Composition  with  Creditors,**  post,  p.  684. 

{g)  As  to  this  defence,  see  s.  23  of  tne  Bankruptcy  Act,  1883 ;  s.  6  of 
the  Act  of  1890;  and  r.  216  of  the  Bankruptcy  Bules,  1886;  *' Bank- 
ruptcy,** ante,  p.  128. 

The  effect  of  the  acceptance  and  approval  of  a  composition  or  scheme  of 
arrangement  under  s.  23,  above  cited,  and  of  an  annulment  of  the  ad- 
judication under  that  section,  is,  in^neral,  the  same  as  that  of  the 
acceptance  and  approval  of  a  composition  or  scheme  before  adjudication, 
under  s.  18  of  the  Bankruptcy  Act,  1883,  or  s.  3  of  the  Bankruptcy  Act, 
1 890.  (See  Ih, ;  and  see  the  preceding  note ;  and  Ex  p.  Godfrey^  18  Q.  B.  D. 
670;  and  Bankruptcy  Rules,  1890,  r.  38.) 
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Defence  of  a  Liquidation  by  Arrangement  of  the  Affairs  of  the 
Defendant  under  the  Bankruptcy  Act,  1869,  «.  125  (A). 

(iJ.  8.  C.  1883,  App.  D.  Sect.  JF.) 

The  defendant  was  discharged  under  a  liquidation  by 
arrangement,  pursuant  to  the  125ih  section  of  the  Bankruptcy 

Act,  1869. 

■  -   -  -- 

Defence  of  a  Composition  with  Creditors  under  the  Bankruptcy  Act^ 

1869,  s.  126  (i). 

(iJ.  8.  C.  1883,  App.  D.  8ect.  IK) 

The  defendant  compounded  with  his  creditors  under  the 
126th  section  of  the  Bankruptcy  Act,  1869,  and  duly  paid  to 
the  plaintifi  the  composition  on  the  day  appointed. 


Defences  to  Actions  brought  by  a  Trustee  in  Bankruptcy  for  Debts 
due  to  the  Bankrupt^  of  a  8et'0ff  of  Debts  due  from  the 
Bankrupt  to  the  Defendant :  see  "  Set-offy^^  posty  p.  829. 


(A)  As  to  liqiddation  by  arraiifi;eineiit  under  the  Bankruptcy  Act,  1869, 
32  &  33  Yict.  c  71  (whidi  hajs  been  rei)ealed,  subject  to  a  saying  as  to 
things  done,  or  rights  acquired,  thcreimder,  by  s.  169  of  the  Act  of  1883), 
see  B.  125  of  that  Act ;  and  rr.  252 — 315  of  the  Banlcruptcy  Bules  of  1870 ; 
and  see  also  Exp.  Hemming^  13  Ch.  D.  163 ;  49  L.  J.  Bank.  17 ;  Heather 
T.  Wehh,  2  0.  P.  D.  1 ;  46  L.  J.  0.  P.  89 ;  Elmslie  v.  Corrie,  4  Q.  B.  D. 
295 ;  48  L.  J.  Q.  B.  462 ;  Wadsworth  v.  Fickle^,  5  Q.  B.  D.  470 ;  49  L.  J. 
Q.  B.  454;  Lewis  Y.  Leonard,  5  Ex.  D.  165;  49  L.  J.  Ex.  308. 

(t)  As  to  this  defence,  see  s.  126  of  the  Bankruptcy  Act,  1869  (repealed, 
as  mentioned  in  the  preceding  note^;  and  rr.  252—315  of  the  former 
Bankruptcy  Bules  of  1870;  and  Bullen  and  Leake,  4th  od.,  Part  11., 
pp.  115,  165. 

As  to  compositions  or  schemes  of  arrangement  accepted  and  approved 
mider  s.  28  of  the  Bankruptcy  Act,  1869,  subsequently  to  adjudication, 
see  Oilbey  y.  Jeffriea,  11  Q.  B.  D.  559. 
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Bills  op  Exchange,  Promissory  Notes,  &c.  (a). 

I.  Inland  Bills  of  Exchange. 
Denial  of  the  Drawing  of  the  Bill  (6) . 
The  defendant  did  not  draw  the  bill. 


Denial  of  the  Acceptance  of  the  Bill  (b). 
{B.  8.  C.  1883,  App.  D.  Sect.  IF.) 
The  defendant  did  not  aooept  the  bill. 


Denial  of  the  Indorsement  of  the  Bill  to  a  Party  under  whom  the 

Plaintiff  claims  (4). 

(iJ.  8.  C.  1883,  App.  D.  8ect.  IV.) 

The  defendant  did  not  indorse  to  A.  B. 


Denial  of  the  Indorsement  of  the  Bill  to  the  Plaintiff  (b). 
{E.  8.  a  1883,  App.  D.  8ect.  IF.) 
The  defendant  {or  A.  B.)  did  not  indorse  to  the  plaintiff. 

(a)  See  ''Bilh  of  Exchange,''  awfe,  p.  129,  and  0.  XXI.  r.  2,  infra.  In 
the  lollowing  notes  the  sections  cited  are  those  of  the  Bills  of  Exchange 
Act,  1882,  unless  some  other  statute  is  expressly  mentioned. 

SBy  0.  XXI.  r.  2,  ''In  actions  upon  bills  of  exchange,  pronussory 
)  or  cheques,  a  defence  in  denial  must  deny  some  matter  of  fact, 
e.g.,  the  drawing,  making,  indorsing,  accepting,  presenting  or  notice  of 
dishonour  of  the  bill  or  note." 

Where  the  legal  effect  of  a  bill  or  note  is  disputed,  it  may  sometimes  be 
conyenient  to  set  it  out  verbatim  in  the  defence,  so  that  the  point  of  law 
may  be  raised  on  the  pleadings.  (See  "Pleading  in  Oeneralt  ante,  p.  9 ; 
**  Proceedings  in  lieu  of  Demurrer ,"  ante,  p.  698.) 

With  respect  to  defences  by  way  of  denial  in  actions  on  bills,  notes  or 
cheques,  care  must  be  taken  not  to  plead  such  denials  in  cases  where  the 
defendant  is  estopped  or  '* precluded"  from  pleading  them.  The  Bills  of 
Exchange  Act  contains  the  following  provisions  with  respect  to  sack 
estoppels : — 

By  s.  55  (1)  (6),  the  drawer  of  a  bill,  by  drawing  it,  **  is  precluded  from 
denying  to  a  holder  in  due  course  the  existence  of  the  payee  and  his  then 
capadl^  to  indorse.  For  the  definition  of  a  '*  holder  in  due  ooune,"  see 
8.  29,  cited  post,  p.  647. 
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By  8.  54  (2V  the  aoceDtor  of  a  bill,  by  accepting  it,  ''is  precluded  from 
denying  to  a  aolder  in  due  course : 

(a)  Ine  existence  of  the  drawer,  the  genuineness  of  his  signature,  and 
his  capacity  and  authority  to  dmw  the  bill ; 

(5)  In  the  case  of  a  bill  pajrable  to  drawer's  order,  the  then  c&faciij  of 
the  drawer  to  indorse,  but  not  the  genuineness  or  validity  of  his 
indorsement; 

(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person,  the 
existence  of  the  payee  and  his  then  capacity  to  indorse,  but  not 
the  genuineness  or  validity  of  his  indorsement." 

This  section  applies  to  an  acceptor  supra  protest  (See  Phillips  v.  Im 
Thurm,  L.  E.  1  C.  P.  463,  471 ;  18  C.  B.  N.  S.  694.) 

By  s.  55  (2),  the  indorse^r  of  a  bill,  by  indorsing  it,  is  '*  precluded  from 
denying  to  a  nolder  in  due  course  iiie  e;enuin6ness  and  regularity  in  all 
respects  of  the  drawer's  sigxiature  and  ah  previous  indorsements ;  and  is 
also  ''precluded  from  denying  to  his  immediate  or  subsequent  indorsee 
that  the  bOl  was  at  the  tmie  of  his  indorsement  a  valid  and  subsisting 
bill,  and  that  he  had  then  a  good  title  theroto." 

By  s.  23,  "  No  person  is  liable  as  drawer,  indorser  or  acceptor  of  a  bill 
who  has  not  signed  it  as  such :  Provided  that— 

*'  (1.^  Where  a  person  si^s  a  bill  in  a  trade  or  assumed  name,  he  is 
liable  tnereon  as  if  he  had  signed  it  in  his  own  name. 

"  (2.)  The  signaturo  of  the  name  of  a  firm  is  equivalent  to  the  signaturo 
by  the  person  so  signing  of  the  names  of  all  persons  liable  as  partners  in 
that  firm." 

By  s.  91  ri),  signature  by  an  authorized  agent  is  sufficient,  and  by 
8.  91  (2^,  in  the  case  of  a  corporation  it  is  sumcient,  though  in  the  case 
of  trading  companies  it  is  not  usually  necessary  that  the  corporate  seal 
should  he  affixed.  (See  "  Corporationy"  post,  p.  688,  and  "  Company,'* 
posi,  p.  676.)  A  signaturo  by  procuration  oinds  the  principal  only  if  the 
i^gent  in  so  signing  was  acting  within  the  actual  limits  of  his  authorily . 
(See  s.  25 ;  Bryant  v.  La  Banque  du  Peumle,  (1893)  A.  0. 170 ;  Beid  v.  Bigby, 
(1894)  2  a  B.  40;  63  L.  J.  Q.  B.  451.) 

By  s.  56,  "  Whero  a  person  signs  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  theroby  incurs  the  liabilities  of  an  indorser  to  a  holder  in  due 
course." 

By  s.  20,  "  (1)  Whero  a  simple  signature  on  a  blank  stamped  pai>er  is 
delivered  by  the  signer  in  order  that  it  may  be  converted  mto  a  mil,  it 
operates  as  a  primd/ade  authority  to  fill  it  up  as  a  complete  bUl  for  any 
amount  the  stamp  will  cover,  using  the  sigxiaturo  for  that  of  the  drawer, 
or  the  acceptor,  or  an  indorser;  and,  in  like  manner,  when  a  bill  is 
wanting  in  any  material  particular,  the  person  in  possession  of  it  has  a 
primd  facie  au&ority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 

(2.)  In  order  that  any  sudi  instrument  when  completed  may  be  en- 
forceable ag^unst  any  person  who  became  a  party  theroto  prior  to  its 
completion,  it  must  be  mled  up  within  a  reasonable  time,  ana  strictly  in 
accordance  with  the  authority  given.  Beasonable  time  for  this  purpose  is 
a  question  of  fact. 

Provided  that  if  any  such  instrument  after  completion  is  negotiated 
to  a  holder  in  due  course  it  shall  be  valid  and  effectual  for  all  purposes  in 
lus  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up  within  a 
reasonable  time,  and  smctly  in  accordance  with  the  authority  given." 

By  s.  26,  "(1)  Whero  a  person  signs  a  bill  as  drawer,  indorser,  or 
acoeptor,  and  adds  words  to  his  signature,  indicating  that  he  signs  for 
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Defence  by  an  Acceptor^  that  the  Bill  was  accepted  payable  on  an 
Event  or  Contingency  which  has  not  happened  {e). 

1.  The  defendant  expressly  specified  in  his  acoeptanoe  that 
the  bill  was  accepted  payable  only  on  \_here  state  the  event  or 
contingency  on  which  the  bill  was  to  become  payable  according  to  the 
tenor  of  the  acceptance^  asy  for  instance^  the  death  of  E.  F.,  ar, 
the  arrival  of  the  steamship  Thetis  at  Bristol],  and  not  other- 
wise. 

2.  [Mere  negative  the  happening  of  the  specified  ef>eni  or  con- 
tingency,  as,  for  instance,  The  said  E.  F.  is  still  aliyOy  or,  did  Dot 
die  till  after  the  commencement  of  this  action;  or,  The  said 
steamship  has  not  yet  arrived  at  Bristol,  or,  did  not  amve  at 
Bristol  before  the  commencement  of  this  action.] 


A  like  Defence,  setting  out  the  Acceptance  verbatim  (c). 

1.  The  defendant's  acceptance  of  the  bill  sued  on  was  a 
qualified  acceptance  only,  and  was  in  the  following  words,  viz. 
[here  set  out  the  acceptance  verbatim]. 


or  on  behalf  of  a  principal,  or  in  a  representatiye  character,  he  is  not  per- 
sonally liable  thereon ;  but  the  mere  addition  to  his  signature  of  \rorda 
describing  him  as  an  agent,  or  as  filling  a  representatiye  character,  does 
not  exempt  him  from  personal  liability. 

(2.)  In  determining  whether  a  signature  on  a  bill  is  that  of  the  prin- 
cipal or  that  of  the  agent  by  whose  hand  it  is  written,  the  oonstniction 
most  fayourable  to  the  validity  of  the  instrument  shall  be  adopted." 

Under  the  defence  of  non-acceptance,  or  under  any  defence  which 
requires  the  plaintiff  to  produce  the  bill  or  note  in  evidence,  the  defendant 
will  usually  nave  the  advantage  of  any  objection  as  to  the  stamp,  because 
the  bill  or  note  becomes  thereby  inadmissible  in  evidence,  and,  in  general, 
the  defect  is  not  one  which  can  be  remedied  after  the  bill  or  note  has  been 
issued.     (See  the  Stamp  Act,  1891  (64  &  55  Vict.  c.  39),  ss.  14,  37,  38.) 

A  note  which  has  been  paid  by  the  maker  (other  than  a  bank  note 
within  s.  30  of  the  Stamp  Act,  1891)  cannot  be  re-issued  by  him  with- 
out a  fresh  stamp.  {Bartrum  v.  Coddy,  9  A.  &  E.  275;  Okuwodc  y. 
Balls,  24  Q.  fi.  D.  13 ;  59  L.  J.  Q.  B.  51.)  Where  the  plaintiff  is  abso- 
lutely precluded  by  law  from  recovering  on  a  bill  or  note  by  reason  of  its 
not  bemg  duly  stamped,  it  would  seem  that  the  facts  raising  the  objection 
may  be  pleaded  by  way  of  defence,  but  this  course  is  seldom  adopted,  as 
the  objection  in  such  case  will,  in  ^neral,  arise  upon  the  evidence  on  a 
denial  of  the  acceptance  or  other  suitable  traverse. 

(c)  See  note(/),  ^^  Bill  a  of  Exchange^**  ante,  p.  133.    If  the  acceptance 
is  alleged  in  the  statement  of  claim  as  a  ^neral  acoeptanoe  in  the  ordinary 
form  it  seems  that  a  mere  general  deni^  of  the  acceptance  "  as  alleged 
would  not  be  sufficient. 

As  to  setting  out  the  acceptance  verlaUm,  see  note  (6),  supra. 
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2.  [Sere  negative  the  happening  of  the  specified  event  or  con^ 
tingency^  as  in  the  last  preceding  FormJ\ 


Defence  by  an  Acceptor  that  the  Bill  was  acc^ted  payable  only  at 
a  Particular  Place  specified  in  the  Acceptance^  and  was  not 
presented  there  {d). 

The  bill  was  aooepted  payable  orij  at  the Bank, 


Street, ,  and  not  elsewhere,  and  was  not  presented  there  for 

payment. 

Defence  to  an  Action  for  Default  of  Acceptance^  denying  the  Pre- 
sentment for  Acceptance  {e). 

The  bill  was  not  presented  for  aooeptanoe. 


Defence  to  a  like  Action^  denying  the  Default  in  Acceptance  (e). 

G-.  H.  accepted  the  bill  when  the  same  was  presented  for 
aooeptance. 

Defence  to  an  Action  for  Default  of  Payment^  denying  the  Pre- 

sentment  for  Payment  (/). 

{B,  8.  C.  1883,  App.  D.  Sect.  IF.) 

The  bill  was  not  presented  for  payment. 


Defence  in  a  like  Action,  denying  that  the  Bill  was  duly  presented. 

The  bill  was  not  duly  presented  for  payment.  [StatCy  where 
practicablcy  the  facts  relied  upon  as  shoicing  that  the  presentment 
was  insufficientJ] 


[d)  See  the  preceding  note,  and  note  {h\  "  BiXU  of  Exchange^''  ante, 

p.  134. 

(«)  See  "BUls  of  Exchange,"  note  (m),  ante,  p.  139. 

(/)  As  to  this  defence,  and  the  cases  in  which  it  is  applicable,  see  *'BilU 
of  Exchange,"  ante,  pp.  134,  138,  141. 

It  is  not  a  defence  in  an  action  against  the  acceptor,  unless  the 
aooeptance  was  a  qualified  one  rendering  presentment  necessary.  (See 
/&.,  anie,  p.  134.) 
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Denial  of  the  Notice  of  Dishonour  {g), 

{B.  8.  C.  1883,  App.  D.  Sect.  IV.) 

The  defendant  had  not  due  notice  of  dishonour. 


Defence  that  the  Plaintiff  was  not  the  Solder  (h). 

{B.  8.  C.  1883,  App.  D.  8ect.  IF.) 

The  plaintiff  was  not  the  holder  at  the  oonunenoement  of  the 
action,  

Defence  that  the  Defendant  accepted  the  Bill  for  the  Plaintijfs 

Accommodation  (i). 

{B.  8.  0. 1883,  App.  D.  8ect.  IF.) 

The  bill  was  accepted  for  the  accommodation  of  the  plaintiff 
without  consideration. 


(g)  See  '*  BilU  of  Exchange, ^^  ante.  p.  141.  If  the  plaintiff  has  alleged 
matter  of  excuse  for  not  giving  notice  of  diahononr  or  for  delay  in  the 
notice,  such  matter  of  excuBe,  if  disputed,  must  be  specifically  denied  in 
the  defence 

(h)  By  s!  2,  the  word  <<  holder"  in  the  Bills  of  Exchange  Act,  1882, 
means  "  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it, 
or  the  bearer  thereof;"  and  by  the  same  section  the  word  "bearer" 
means  *'the  person  in  possession  of  a  bill  or  note  which  is  payable  to 
bearer."  If  the  plaintiff  has  indorsed  away  the  bill  after  the  oommence- 
ment  of  the  action,  and  has  thereby  ceased  to  be  the  holder,  the  defence 
must  be  pleaded  as  arising  after  action. 

As  to  the  rights  andpowers  of  the  holder,  see  s.  38,  cited  post,  p.  647. 

^t)  By  s.  30,  *'  (1)  Every  party  whose  signature  appears  on  a  bill  is 
pnmd  facie  deemed  to  have  become  a  party  uiereto  for  value."  In  other 
words,  consideration  is  presumed,  unless  proof  is  given  to  the  contrary 
(0.  XIX.  r.  25,  cited  ^^  Pleading  in  General"  ante,  p.  10) ;  and,  therefore, 
if  the  defendant  relies  upon  absence  of  conmderation  as  a  defence,  he  must 
plead  that  defence  speciiically,  and  the  onus  of  proving  such  absence  of 
consideration  will  rest  upon  mm. 

Absence  of  consideration  is  a  eood  defence  to  an  action  on  the  bill 
between  immediate  parties,  and  suso  between  remote  parties  where  the 
bill  has  passed  without  consideration  through  the  intermediate  parties ; 
but  t&e  want  of  consideration  throughout  must  be  stated  in  the  aefence, 
and  must  be  proved  if  denied.  (See  the  next  form  and  s.  27  (2),  infra, 
and  note  {h),  infra.) 

By  s.  27  (1),  any  consideration  sufficient  to  support  a  simple  contract 
constitutes  a  valuable  consideration  for  a  bill,  and  an  antecedent  debt  or 
liability  constitutes  such  valuable  consideration,  whether  the  bill  is  pay* 
able  on  demand  or  at  a  future  time. 
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Defence  that  the  Defendant  aac&pted  the  Bill  for  the  Accommodation 
of  the  Drawer^  who  indorsed  it  to  the  Plaintiff  without  Con- 
sideration {J). 

{B.  8.  a  1883,  App.  D.  Sect.  IF.) 

The  bill  was  accepted  for  the  accommodation  of  the  drawer, 
and  indorsed  to  the  plaintiff  without  consideration. 


Defence  that  the  Bill  was  accepted  in  Payment  for  Goods  soldy 
which  the  Plaintiff  failed  to  deliver  \k), 

{R.  8.  a  1883,  App.  D.  8ect.  IV.) 

The  defendant  accepted  the  bill  for  and  on  account  of  the 
price  of  fifty  tons  of  coal,  to  be  delivered  by  the  plaintiff  to  the 


By  8.  27,  ''  (2)  Where  valne  has  at  any  time  been  given  for  a  bill,  tbe 
bolder  is  deemed  to  be  a  bolder  for  value  as  regards  tbe  acceptor  and  all 
parties  to  tbe  bill  who  became  parties  prior  to  sucb  time";  and  by 
sub-s.  **  («3)  Wbere  tbe  bolder  of  a  bill  has  a  lien  on  it,  arising  either 
from  contxnct  or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for 
yalne  to  the  extent  of  the  sum  for  which  he  has  a  lien." 

By  8.  28,  "  (1)  An  accommodation  party  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor  or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his  name  to  some  other  person." 

By  s.  28,  **  (2)  An  accommodation  party  is  liable  on  the  bill  to  a  holder 
for  value,  and  it  is  immaterial  whether  wiien  such  holder  took  tiie  bill  he 
knew  such  party  to  be  an  accommodation  party  or  not."  (See  the  next 
note.) 

Statements  of  defence  founded  on  absence  of  consideration  should  show 
briefly  the  facts  from  which  the  want  of  consideration  appears,  as  that 
the  bill  was  an  acconmiodation  bill,  &c.  An  acceptance  originally  for 
accommodation  will  cease  to  be  so  if  value  is  ^ven  at  any  time  during 
the  currency  of  the  bill.     (Burden  v.  Bmton,  9  Q.  B.  843.) 

Under  0.  XIX.  r.  18,  died  ante,  p.  561  (notwithstanding  the  provisions 
of  0.  XIX.  r.  25,  cited  ajiU,  p.  10),  it  would  seem  that,  where  the  defen- 
dant by  his  j^leadinff  alleges  absence  of  consideration,  the  plaLitiff  may 
reply  by  a  joinder  oi  issue  in  the  ordinary  manner. 

(j )  See  the  preceding  note.  It  is  no  defence  that  the  acceptance  was 
an  accommodation  acceptance,  and  that  the  bill  was  indorsed  to  the 
plaintiff  when  overdue,  and  with  notice  of  its  being  an  accommodation 
bilL  (See  s.  28  (2),  mpra ;  Charles  v.  Maraden,  1  Taunt.  224 ;  Stein  v. 
Yglesias,  1  C.  M.  &  E.  665 ;  Sturtevant  v.  Ford,  4  M.  &  G.  101.)  It  may, 
howeyer,  be  a  defence  that  a  bill  was  accepted  as  an  accommodation  bill 
on  the  terms  that  it  should  be  negotiated  before  it  became  due  only,  and 
not  afterwards,  and  that  it  was  first  indorsed  when  overdue.  (See  ss.  29, 
36  (2),  poet,  pp.  647,  653. 

[k)  An  entire  failure  of  consideration  is  a  good  defence  to  an  action  on 
a  bill  or  note  {SoUy  v.  Jlinde,  2  C.  &  M.  516 ;  WeUs  v*  Hopkins,  5  M.  &  W. 
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defendant  hj  the  1st  of  Maj,  1882,  and  the  plaJTitiff  failed  to 
deliver  the  goods. 


Defence  to  an  Action  by  Indorsees  against  Acceptor,  that  the  BUI 
was  accepted  in  Payment  for  Goods  sold  by  the  Dratcer  which 
he  failed  to  deliver  to  the  Defendant,  and  that  the  Bill  was 
indorsed  by  the  Drawer  to  the  Plaintiffs  without  Consideration, 
or  mth  Notice,  or  when  overdue  (A). 

The  defendant  aooepted  the  bill  for  and  on  aoooiint  of  the 
price  of  fifty  tons  of  coal,  to  be  delivered  bv  Q,  H.,  the  drawer 
of  the  bill,  to  the  defendant  by  the  Ist  of  iitBty,  18— ,  and  G.  H. 
failed  to  deliver  the  goods,  and  the  bill  was  indorsed  by  G^.  H. 
to  the  plaintiffs  wimout  oonsideration  [or,  with  notioe  of  the 
above-mentioned  facts,  or,  when  overdue  J. 


7 ;  AhhoU  V.  Hendricks^  1  M.  &  G.  791 ;  and  see  note  (t),  supra) ;  and 
when  the  consideration  can  be  severed  into  ascertained  amounts  of  money, 
an  entire  failure  of  consideration  as  to  a  certain  amount  may  be  pleaded 
jtro  tanto  to  a  portion  of  the  bill  {Darnell  v.  WUliams,  2  Stark,  166 ;  For- 
man  v.  Wright,  11  C.  B.  481) ;  and  it  may  be  pleaded  with  a  different 
defence  to  the  rest  of  the  bill  {lb, ;  Sheerman  v.  Thompson^  11  A.  &  E. 
1027,  1032 ;  Agra  Bank  v.  Leightcm,  L.  R.  2  Ex.  56 ;  36  L.  J.  Ex.  33). 

Similarly,  wherever  upon  a  oreach  of  warranty  of  goods  sold  the  pur- 
chaser would  be  entitled  to  recover  back  the  price  as  money  received  to 
his  use  (see  **  Warranty, ^^  ante,  p.  356),  he  might  also  defend  an  actLoin 
upon  a  bill  given  for  the  price  on  the  ground  of  entire  failure  of  considera- 
tion (see  Agra  Bank  v.  LeiqhUm,  supra), 

A  partial  failure  of  consideration  cannot  be  pleaded  by  way  of  defence 
to  the  whole  amount  of  the  bill  {Clark  v.  Lazarus,  2  M.  &  G.  167 ;  Trickey 
Y,  Lame,  6  M.  &  W.  278) ;  nor  can  a  failure  of  consideration  to  an  un- 
liquidated amount  be  pleaded  even  to  a  part  {lb,;  Warwick  v.  Nairn,  10 
Ex.  762 ;  Horsfall  v.  Thomas,  1  H.  &  C.  90 ;  31  L.  J.  Ex.  322).  In  such 
coses,  however,  although  the  partial  failure  of  consideration  is  not  plead- 
able by  way  of  defence,  the  acceptor  maj  now  avail  himself  of  it  by  way  of 
counterclaim,  in  an  action  brought  agamst  him  by  the  drawer. 

Where  the  action  is  between  remote  parties,  the  fact  that  there  has  been 
a  total  failure  of  the  consideration  for  which  the  bill  was  originally  given 
is  not  a  sufficient  defence,  unless  it  is  also  shown  that  the  subsequent 
holder  or  holders  took  the  bill  without  consideration  or  with  notioe  or 
when  overdue. 

As  to  the  effect  of  taking  a  bill  when  overdue,  see  s.  36  (2),  (3),  died 
note  {t),  post,  p.  653. 

{k)  See  preceding  note. 


Bilb  of  Exchange^  Prommory  NoteZy  Sfc.  647 

Defence  to  an  Action  by  Indorsee  against  Acceptor^  that  the  De- 
fendant  wan  induced  to  accept  the  Bill  by  the  Fraud  of  the 
Drawer y  who  indorsed  it  to  the  Plaintiff  without  Conaiderationy 
or  with  Notice  J  or  when  overdue  {I). 

{B.  8.  a  1883,  App.  D.  Sect.  IF.) 

The  defendant  was  induced  to  accept  by  the  fraud  of  the 
drawer,  who  indorsed  to  the  plaLntiff  without  conedderation  [ory 
with  notice  of  the  fraud,  or,  overdue]. 


(Z)  The  title  of  a  Ixmd  fide  iadorsee  for  yalne  who  took  the  bill  before  it 
became  due  and  without  notice  is  not  affected  by  any  fraud  in  the 
inception  of  the  bill,  or  by  any  illegality  in  the  consideration.  Such  an 
indorsee  is  a  '*  holder  in  due  course  wiwin  the  definition  of  s.  29,  infra. 
As  to  when  a  bill  ia  overdue,  see  s.  36  (2)  (3),  jpoet,  p.  653,  and  s.  86  (3) 
poitf  p.  656. 

By  6.  29,  '*  (1)  A  holder  in  due  course  is  a  holder  who  has  taken  a  bill, 

complete  and  regular  on  the  face  of  it,  under  the  following  conditions, 

namely: — 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without 

notice  that  it  had  been  previously  dishonoured,  if  such  was  the  fact : 

{h)  That  he  took  the  bill  in  good  faith"  (see  s.  90^  **and  for  value*'  (see 

s.  27  (1),  cited  note  (t),  ante,  p.  644,)  *'andtnat  at  the  time  tiie  bill 

was  negotiated  to  him  he  had  no  notice  of  any  defect  in  the  title 

of  the  person  who  negotiated  it. 

(2)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defective 
witmn  the  meaning  of  this  Act  when  he  obtained  the  bill,  or  the 
acceptance  thereof,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  or  whlBn  he  negotiates  it  in  breach 
of  faith,  or  under  such  circumstances  as  amount  to  a  fraud. 

(3)  A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any 
fraud  or  illegality  affecting  it,  has  all  the  rights  of  t^at  holder  in  duo 
course  as  regards  the  acceptor  and  all  parties  to  the  bill  prior  to  that 
holder." 

By  8.  38,  *<The  rights  and  powers  of  the  holder  of  a  bill  are  as 
follows: — 
(1^  He  may  sue  on  the  bill  in  his  own  name : 

(2)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free  from 
any  defect  of  title  of  prior  parties,  as  well  as  from  mere  personal  defences 
available  to  prior  j^arties  among  themselves,  and  may  enforce  payment 
against  all  pcurties  liable  on  the  bill : 

(3)  Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to  a  holder 
in  due  course,  that  holder  obtains  a  good  and  complete  title  to  the  bill, 
and  {h)  if  he  obtains  payment  of  the  bill  the  person  who  pays  him  in  due 
course  gets  a  valid  discnarge  for  the  bill." 

Where  the  title  is  traced  through  several  indorsements,  the  defence 
must  invalidate  the  title  of  each  indorsee  down  to  the  plaintiff  inclusive  by 
alleging  that  each  took  it  without  value  or  with  notice,  or  after  it  was  due. 
(See  note  (t),  ante,  p.  644.)  This  may  be  done  where  the  indorsements 
are  numerous  by  a  general  statement  that  all  the  alleged  indorsements 
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Partictdars  of  the  fraud  are  as  follows : — The  drawer,  on  or 
about  ihe  15th  of  May,  1882,  falsely  and  fraudulently  stated  to 
the  defendant  that  he  had  shipped  twenty  tons  of  pig  iron  for 
the  defendant  on  board  the  '^  Ajaz,"  which  he  had  not  done. 


Defence  by  the  Acceptor  thai  the  Bill  teas  accepted  mthoiU  Const-' 
deration  and  delivered  to  the  Drawer  for  the  Purpose  of  his 
getting  it  discounted^  and  was  indorsed  by  him  to  the  Plaintiff 
in  Fraud  of  that  Purpose  and  without  Consideration^  or  Notice^ 
or  when  overdue  (/). 

(iJ.  8.  C.  1883,  App.  D.  Sect.  IF.) 

The  bill  was  aooepted  and  delivered  to  the  drawer  without 
consideration,  for  the  purpose  of  his  getting  it  discounted  for  the 
defendant,  and  the  drawer,  in  fraud  of  the  defendant^  and 
contrary  to  the  said  purpose,  indorsed  the  bill  to  the  plaintiff 
without  consideration  [ory  with  notice  of  the  said  fraud,  or, 
overdue]. 

Defence  by  the  Drawer  that  he  drew  and  indorsed  the  Bill  without 
Consideration  for  the  Purpose  of  getting  it  discounted^  and 
that  it  was  negotiated  in  Fraud  of  that  Purpose^  and  came  to 
the  Plaintiff  without  Value  (/). 

The  defendant  drew  the  bill  and  indorsed  it  in  blank,  and 
then  delivered  it  without  consideration  to  J.  K.  for  the  purpose 
of  his  getting  it  discounted  for  the  defendant,  and  J.  K.,  in 
fraud  of  the  defendant  and  contrary  to  the  said  purpose, 
delivered  the  said  bill  without  consideration  to  [a  person  to  the 
defendant  unknown],  who  afterwards  delivered  it  to  the  plaintiff 
without  consideration,  and  the  bill  was  not  otherwise  indorsed  to 
the  plaintiff. 


were  without  value,  or  that  all  were  with  notice,  or  that  all  were  made 
when  the  bill  was  overdue. 

By  B.  30,  ''(2)  Every  holder  of  a  bill  is  primd  facie  deemed  to  be  a 
holder  in  due  course ;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved 
that  the  acceptance,  issue  or  subsequent  negotiation  of  the  bill  is  affected 
with  fraud,  duress,  or  iorce  and  fear,  or  illei;ality,  the  burden  of  proof  is 
shifted,  unless  and  until  the  holder  proves  mat,  subsequent  to  the  alleged 
fraud  or  illegality,  value  has  in  good  faith  been  given  for  the  bill."  (See 
Taiam  y.  Haslar,  23  Q.  B.  D.  345 ;  58  L.  J.  Q.  B.  432 ;  and  see  s.  29  (1), 
above  cited.) 

(/)  See  preceding  note. 
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Defence  that  the  Bill  was  given  for  an  Illegal  Consideration  (m). 

The  defendant  aooepted  the  hill  for  and  on  account  of  [^he7*e 
state  the  consideration  for  the  hill^  showing  the  illegality  thereof y 
andy  if  the  action  is  by  an  indorsee^  state  farther  that  the  bill  was 
indorsed  without  consideration^  or  with  notice  or  when  overdue  :  see 
note  (/),  antCy  p.  647.] 


Defence  in  an  Action  by  the  Indorsee  against  the  Indorser  of  a  Bill 
that  the  Plaintiff  and  Drawer  are  the  same  Person  (n). 

A.  B.,  the  drawer  and  indoiser  of  the  hill,  and  the  plaintiff 
are  the  same  person. 

Beply  to  the  preceding  Defence,  that  the  Plaintiff  indorsed  the 
Bill  without  Consideration  for  the  purpose  of  the  Defendant 
indorsing  it  to  him  as  Surety  for  the  Acceptor,  and  the 
Defendant  indorsed  it  accordingly  (n). 

The  plaintiff  indorsed  the  bill  to  the  defendant  without  con- 
sideration for  the  purpose  of  the  defendant  indorsing  it  to  the 
plaintiff,  and  thereby  becoming  surety  to  the  plaintiff  for  the 
payment  thereof  by  the  acceptor,  and  the  defendant  indorsed 
the  bill  to  the  plaintiff  for  that  purpose. 


(m)  See  '* lllegaliiyy'  post,  p.  727;  ''Gaming''  post,  p.  712;  and 
86.  29  (2)  (3),  30  (2),  cited  note  {I),  ante,  p.  647.  ^ere  the  consideration 
is  wholly  or  in  part  an  undertakinff,  whether  express  or  implied,  to  stifle 
a  prosecution,  or  not  to  prosecute  tor  a  crime,  it  is  an  illegal  considera- 
tion. {Flower  v.  Sadltr,  9  Q.  B.  D.  83;  10  II.  672;  Jmies  v.  Merioneth- 
shire  Bdg.  8oc,,  (1892)  1  Ch.  173;  61  L.  J.  Ch.  138.)  Where  part  of  the 
consideration  for  a  bill  is  illegal,  the  consideration  is  not  severable.  (Scott 
T.  GiUmore,  3  Taunt.  226;  Say  v.  Ayling,  16  Q.  B.  423.)  A  bill  given 
to  the  trustee  of  an  illegal  association  in  pursuance  of  a  contract  for 
the  purpose  of  carrying  on  the  business  of  the  association  is  regarded  as 
having  been  given  for  an  illegal  consideration.  [Shaw  v.  Bemon,  1 1 
Q.  B.  D.  563 ;  62  L.  J.  Q.  B.  675 ;  see  '*  Company,''  post,  p.  679.) 

(n)  If  a  bill  be  re-indorsed  to  a  previous  indorser  the  latter,  in  order  to 
avoid  a  circuity  of  action,  is  not,  under  ordinary  circumstances,  permitted 
to  recover  against  the  intermediate  parties ;  for  upon  such  recoverv  against 
them,  they  would  primd  faci^  have  their  remedv  over  against  him,  and 
the  result  would  be  to  place  the  parties  in  precisely  the  same  situation  as 
before  any  action  at  all.  (See  s.  37,  infra;  Wilkinson  v.  Unwin,  7  Q.  B.  D. 
636 ;  50  L.  J.  Q.  B.  338.)  Accordingly,  a  statement  of  claim  showing 
upon  the  face  of  it  that  the  biU  sued  upon  was  drawn  by  the  plaintiff, 
indorsed  by  him  to  the  defendant,  and  reindorsed  to  the  plaintin,  would 
be  objectionable  in  point  of  law,  unless  it  also  showed  circumstances 
negativing  the  defendant's  right  of  recourse  against  the  plaintiff.    But 
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Defence  of  an  Alteration  of  the  BiU{p), 

{JR.  8.  C.  1883,  App.  D.  Sect.  IF.) 

The  bill  was  rendered  void  after  issae  by  a  material  altera- 
tion, viz.,  by  the  alteration  of  ihe  date  from  the  21st  of  January 
to  the  2nd  of  January. 


if  the  statement  of  olaim  is  drawn  so  as  not  to  disclose  the  identity  of 
tiie  plaintiff  and  indorser,  as  where  the  indorser  is  described  by  name 
only,  and  not  as  **the  plaintiff/'  it  would  perhaps  be  sirpported  on  the 
assumption  that  they  are  different  persons  {Britten  y,  Jvebhf  2  B.  &  0. 
483 ;  BovXcoU  y.  WoolcoU,  16  M.  &  W .  584) ;  and  a  defence  identifying 
tiiem  as  one  and  the  same  would  be  necessary  (see  form,  nipra).  li  in 
such  case  there  exist  circimistances  which  alter  the  rights  of  the  parties 
as  they  appear  on  the  bill,  and  negative  the  right  ox  the  ddfen&nt  to 
recover  over  against  the  plaintiff,  the  action  wm  be  maintainable,  and 
these  facts  may  be  set  up  by  way  of  reply.  (See  the  cases  above  cited  and 
the  above  form  of  reply.  J 

By  s.  37,  '*  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior 
indorser,  or  to  the  acceptor,  such  party  may,  subject  to  the  provisions  of 
this  Act,  re-ifisue  and  further  ne^tiate  the  bill ;  but  he  is  not  entitled  to 
enforce  payment  of  the  bill  agamst  any  intervening  party  to  whom  he 
was  previously  liable." 

(o)  By  s.  ^,  *'(1)  Where  a  bill  or  acceptance  is  materially  altered 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided 
except  as  against  a  party  ^mio  has  himself  made,  autiiorised,  or  assented 
to  the  alteration,  and  subsequent  indorsers :  Provided  that  where  a  bill 
has  been  materially  altered,  but  the  alteration  is  not  apparent,  and  the 
bill  is  in  the  hands  of  a  holder  in  due 'course,  such  holder  may  avail  him- 
self of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce  payment  of 
it  according  to  its  original  tenour. 

(2)  In  ji^rticular  me  following  alterations  are  material,  namely,  any 
alteration  of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of 
payment,  and,  where  a  bilL  has  oeen  accepted  generally,  the  addition  of  a 
place  of  payment  without  the  acceptor's  assent." 

An  innocent  acceptor  of  a  bill  for  a  certain  sum  is  not  liable  to  pay  a 
larger  sum  afterwards  fraudulently  inserted  as  the  amount  of  the  bill  by 
a  subsequent  holder,  even  though  the  bill  was  carelessly  accepted  in  such 
a  shape  as  would  facilitate  the  fraud.  {Schoffield  v.  Earl  of  Londesboraught 
(1896)  A.  C.  614.) 

As  to  the  general  rules  of  law  with  respect  to  alterations  of  documents, 
see  Master  Y.  Miller,  1  Sm.  L.  0.  10th  ed.  p.  747;  and  '' AUaraUon  of 
Written  Documents'*  ante,  p.  620. 

An  alteration  made  after  the  issuing  of  the  bill  with  the  consent 
of  all  parties,  which  materially  changes  the  effect  of  the  instnunent, 
in  general  invalidates  the  stamp,  and  thus  prevents  the  bill  being 
given  in  evidence.  But  this  is  not  the  case  where  the  altention  was 
so  made  before  the  bill  was  issued,  or  where  it  was  made  to  correct 
a  mistake,  and  in  furtherance  of  the  original  intention  of  the  parties. 
(Byrtym  v.  Thompson,  11  A.  &  E.  31.)  An  accommodation  bill  is 
not  considered  as   issued   until  it  is  m  the  hands  of  a  party  who 
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Defence  thai  the  Bill  has  been  lost  by  the  Plaintiff  (ji). 

After  the  aoceptanoe  of  the  bill  the  plaintiff,  whilst  he  was 
the  holder  thereof,  lost  the  bill  [add,  if  this  does  not  appear  in  the 
statement  of  claim,  which  was  payable  to  bearer,  or,  to  order,  and 
transferable  by  indorsement,  as  the  case  may  be"],  and  the  same 
has  ever  since  been  and  still  is  lost. 


has  a  remedy  upon  it,  and  a  prefyions  alteratipn  does  not  affect  the 
validity  of  the  bill  as  against  the  portdes  assenting  to  such  alteration. 
(Dovmee  y.  Bichardson,  5  B.  &  Aid.  674;  followed  by  Charles,  J.,  in 
Scholfield  V.  Earl  of  Londeahorough,  (1894)  2  Q.  B.  at  p.  666.) 

«  *  Issue*  means  the  first  deliyery  of  a  bill  or  note  complete  in  form"  to 
a  holder  (s.  2^. 

Where  a  bill  is  sued  upon  in  the  form  in  which  it  was  accepted,  the 
defence  that  it  has  been  altered  after  acceptance  should  be  specially 
pleaded.     (See  *^  Alteration  of  Written  Documents"  ante,  p.  621.) 

Where  such  bill  is  sued  upon  in  its  altered  form,  the  defendant,  instead 
of  specially  pleading  the  alteration,  may  content  himself  with  denying 
that  ne  accepted  the  bill  alleged,  and  statmg  the  tenour  of  the  bill  accepted 
and  any  facts  constituting  a  defence  to  the  bill  in  its  original  form,  ^ut 
wherever  an  alteration  in  a  bill  is  relied  upon  as  a  substantive  defence  to 
an  action  on  such  bill,  the  fact  of  such  alteration  should  be  specially 
pleaded. 

In  Sufell  V.  Bank  of  England,  9  Q.  B.  D.  565 ;  51  L.  J.  Q.  B.  401,  it 
was  decided  that  the  alteration  of  the  numbers  of  Bank  of  England  notes 
was  a  material  alteration,  and  vitiated  the  notes  so  as  to  prevent  a  sub- 
sequent bond  fide  holder  from  recovering  upon  them  in  an  action  against 
the  bank.  (See  Leeds  Bank  v.  Walker,  11  Q.  B.  D.  84 ;  52  L.  J.  Q.  B. 
590.) 

(f)  This  defence  must  be  pleaded,  and  cannot  be  relied  upon  under  a 
demal  of  the  acceptance  of  the  bill;  for  under  the  issue  raised  by  such 
denial  secondary  evidence  would  be  admissible  on  proof  of  the  loss. 
{Blackie  v.  Bidding,  6  0.  B.  196 ;  ChamUy  v.  Grundy,  14  0.  B.  608.) 
It  cannot  be  pleaded  to  a  non-negotiable  instrument,  (lb, ;  Wain  v. 
Bailey,  10  A.  &  E.  616.)  A  replication  that  when  the  plaintiff  lost  the 
bill  he  had  not  indorsed  it,  and  it  was  not  transferable  by  delivery, 
was  held  bad.  {Bamuz  v.  Crowe,  1  Ex.  167.)  The  above  defence  is  an 
answer  to  a  claim  on  the  consideration  for  the  bill  as  well  as  to  a  claim 
on  the  bill  itself.  {Clay  y.  Crowe,  8  Ex.  295 ;  9  Ex.  604.)  In  an  action  for 
money  received,  to  recover  the  amount  jyaid  to  a  banker  for  circular  notes 
afterwards  lost,  it  was  held  that  the  loss  of  the  notes  mislit  be  set  up  in 
answer  to  the  action.  {Conflans  Qtuirry  Co.  y.  Parker,  L.  E.  3  0.  F.  1 ;  37 
L.  J.  0.  P.  51.) 

It  is  enacted  by  s.  70,  that  *'  In  any  action  or  proceeding  upon  a  bill, 
the  CSourt  or  a  judge  may  order  that  the  loss  of  the  instrument  shall  not 
be  set  up,  provided  an  indemnity  be  given  to  the  satisfaction  of  the  Court 
or  judge  against  the  claims  of  any  other  person  upon  the  instrument  in 
question.^ 


» 
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Defence  of  a  Discharge  of  the  Bill  by  absolute  Renunciation  in 

Writing  {q). 

After  the  maturity  of  the  bill,  and  whilst  the  pJaintiS  [or^ 
A.  B.]  was  the  holder,  he  discharged  the  bill  by  absolutely  and 
unoonditionally  renouncing  in  writing  his  rights  against  the 
acceptor. 

Particulars : — 


Defence  of  an  absolute  Renunciation  in  Writing  by  the  Plaintiff  of 
the  Defendant's  Liabilities  on  the  Bill  (^). 

After  the  defendant  became  a  party  to  the  bill,  the  plaintiff, 
whilst  the  holder  of  the  biU,  aosolutely  and  unconditionally 
renounced  in  writing  the  defendant's  liabilities  in  respect  of  the 
biU. 

Particulars : —  

Defence  in  an  Action  against  the  Drawer  that  the  Plaintiff  agreed 
mth  the  Acceptor  to  give  him  Time  for  Payment  (r). 

The  plaintiff,  after  the  maturity  of  the  bill,  and  whilst  holder 
thereof,  released  the  defendant  by  giving  time  to  the  acceptor  in 
pursuance  of  a  binding  agreement. 


{q)  By  8.  62,  **  (1)  When  the  holder  of  a  hill  at  or  alter  its  maturity 
ahsolutely  and  unconditionally  renounces  his  rights  against  the  acceptor, 
ihe  hill  is  discharged.  The  renunciation  must  oe  in  writing,  unless  the 
hiU  is  delivered  up  to  the  acceptor."  (See  In  re  Oeorge,  44  Ch.  D.  627 ; 
59  L.  J.  Ch.  709  ;  Edwards  v.  Walters,  (1896)  2  Ch.  157  ;  65  L.  J.  Ch.  557.) 

"  (2)  The  liabilities  of  any  party  to  a  hill  may  in  like  manner  be 
renounced  by  the  holder  before,  at,  or  after  its  maturity ;  but  nothing 
in  this  section  shall  affect  the  rights  of  a  holder  in  due  course  without 
notice  of  the  renunciation." 

A  holder  or  his  agent  may  cancel  a  bill,  or  the  signature  of  any  party 
thereto,  and  tiius  discharge  me  bill.     (See  s.  63.) 

(r)  The  drawer  of  a  bul  of  exchange  is  in  the  position  of  a  surety  for 
the  acceptor;  so  an  indorser  of  a  bul  or  note  is  a  surety  for  lUl  the 
previous  parties.  Consequently,  if  the  holder  of  a  bill  or  note,  hj  a 
binding  contract  with  the  acceptor  or  maker,  or  an  indorser,  gives  tune 
for  payment,  the  subsequent  parties  to  the  biU  or  note  who  stand  in  the 
position  of  sureties  are  m  general  discharged  from  liability.  {English  v. 
Darley,  2  B.  &  P.  61 ;  PhUpot  v.  Briant,  4  Bing.  717.  720;  Clarke  v. 
Wilson,  3  M.  &  W.  208;  and  Bee  post,  **  Guarantees,'*  p.  719.) 

A  contract  made  with  a  stranger  to  the  bill  to  give  time  to  the  acceptor 
will  not  of  itself  have  the  effect  of  discharging  the  drawer  or  indorser. 
(Lyon  V.  Holt,  5  M.  &  W.  250 ;  Fraser  v.  Jordan,  8  E.  &  B.  303 ;  26  L.  J. 
U.  B.  288.) 
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A  like  Form  in  an  Action  upon  a  Guarantee. 
{B.  8.  a  1883,  Aj>p.  D.  Sect.  IF.,  cited  post,  p.  719.) 


JFbr  a  Defence  to  an  Actian  against  one  of  sevef*al  joint  Makers  of  a 
Promissory  Note,  that  the  Defendant  made  t/ie  Note  as  Surety 
only  for  another  Maker,  to  w/iam  the  Plaintiff  gave  Time,  see 
post,  p.  657. 

Defence  of  Payment  by  the  Defendant 
{B.  S.  C.  1883,  App.  D.  Sect.  IV.y  cited  post,  p.  796.) 


Defence  to  an  Action  by  the  Indorsee  against  the  Drawer,  of  Pay^ 

ment  by  the  Acceptor  («). 

After  the  bill  became  due,  and  whilst  the  plaintiff  was  the 

holder,  and  before  action,  G.  H.  [the  acceptor],  on  the of 

,  18 — ,  satisfied  the  principal  and  interest  then  due  on  the 

bill  by  payment  to  the  plaintiff. 


Defence  to  an  Action  by  the  Indorsee  against  the  Acceptor  of  Pay* 
ment  to  the  Drawer  after  the  Bill  was  Due,  and  subsequent 
Indoi^setnent  by  the  Drawer  (t). 

After  the  bill  became  due,  and  whilst  Gr.  H.  [the  drawer"]  was 
the  holder,  the  defendant  on  the  of ,  18 — ,  satisfied 

(«)  By  8.  59 — **  (1)  A  bill  is  discharged  by  payment  in  due  course  by 
or  on  behalf  of  the  drawee  or  acceptor.  *  Payment  in  due  course '  means 
payment  made  at  or  after  the  maturity  of  the  bill  to  the  holder  thereof  in 
good  faith  and  without  notice  that  his  title  to  the  bill  is  defective. 

(2)  Subject  to  the  provisions  hereinafter  contained,  when  a  bill  is 
paid  by  the  drawer  or  an  indorser  it  is  not  discharged ;  but — 

(a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is  paid  by 
the  drawer,  the  drawer  may  enforce  payment  thereof  against 
the  acceptor,  but  may  not  re-issue  the  bill. 

(6)  "Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable  to 
drawer's  order  is  paid  by  the  drawer,  the  party  paymg  it  is 
remitted  to  his  former  rights  as  regards  the  acceptor  or  ante- 
cedent parties,  and  he  may,  if  he  thinks  fit,  strike  out  his  own 
and  subsequent  indorsements,  and  a^in  negotiate  the  bill. 

(3)  Where  an  accommodation  bill  is  paid  m  due  course  by  the  party 

accommodated  the  bill  is  dischar^^ed." 
(0  By  8.  36—"  (2)  Where  an  overdue  bill  ia  negotiated,  it  can  only  be 
B.L.  U  U 
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the  prlnoipal  and  interest  then  due  on  the  bill  by  payment  to 
G.  H.,  who  first  indorsed  the  bill  to  the  plaintiff  cSter  such 
payment. 

Defence  of  Paymmit  to  a  prior  Holder  not  mentioned  in  the  Stute^ 
ment  of  Clainiy  and  subsequent  Indorsement  to  the  Plaintiff 
after  Maturity. 

The  bill  was  indorsed  by  the  drawer  to  K.  L.,  who  indorsed 
it  [to  M.  N.,  who  indorsed  it]  to  the  plaintiff,  and  after  the  bill 
became  due,  and  whilst  K.  L.  [or,  M.  N.]  was  the  holder,  and 
before  the  bill  was  indorsed  to  the  plaintiff,  the  defendant  on 

the day  of  ,  18 — ,  satisfied  the  principal  and  interest 

then  due  on  the  biU  by  payment  thereof  to  K.  li.  [or,  M.  N.]. 


Defence  in  an  Action  by  the  Draicer  against  the  Acceptor ^  of  a  con^ 
temporaneom  Agreement  in  Writing  between  the  parties  for 
the  Renetcal  of  the  Bill  on  Request  (w). 

The  defendant  accepted  and  delivered  the  bill  to  the  plaintiff, 
and  the  plaintiff  received  and  held  it  upon  the  terms  then  agreed 


negotiated  erabject  to  any  defect  of  title  afFecting  it  at  its  matniity,  and 
thenceforward  no  person  who  takes  it  can  acquire  or  give  a  better  title 
than  that  which  the  person  from  whom  he  took  it  had. 

(3)  A  bill  payable  on  demand  is  deemed  to  bo  overdue  within  the 
meaning  and  for  the  purposes  of  this  section  when  it  appears  on  the  face 
of  it  to  have  been  in  circulation  for  an  unreasonable  length  of  time. 
What  is  an  unreasonable  length  of  time  for  this  purpose  is  a  question  of 
fact." 

The  above-cited  sub-sections  (2)  (3)  of  s.  36  apply  to  cheques  on 
bankers  (see  s.  73,  cited  ante^  p.  151,  and  London^  <&c.  Bank  v.  Qroomey 
8  Q.  £.  I).  288 ;  51  L.  J.  Q.  £.  224),  but  do  not  apply  to  promissory 
notes  payable  on  demand  (see  s.  86  (3),  cited  jxm^,  p.  656). 

{u)  The  rights  under  a  bill  or  note  may  be  aifected  by  an  agreement  in 
writing  made  at  the  same  time  and  between  the  same  parties,  and  directly 
with  respect  to  it.  If  the  bill  or  note  is  intended  to  be  a  distinct  and 
separate  security,  it  is  not  affected  by  a  collateral  agreement  merely 
reierring  to  it ;  so  an  agreement  made  between  different  parties  cannot 
affect  the  rights  under  it.  (Brill  v.  Crick,  1  M.  &  W.  232 ;  Spiller  v.  West- 
lake,  2  B.  &  Ad.  155;  Wthh  v.  Spicer,  13  Q.  B.  886;  Maillard  v.  Page, 
L.  B.  5  Ex.  312;  39  L.  J.  £x.  235.)  A  contemporary  verbal  agreement 
cannot  vary  the  rights  of  the  parties  as  shown  on  the  instrument.  [Hoare 
V.  Graham,  3  Camp.  57 ;  Free  v.  Ilawkim,  8  Taunt.  92 ;  Adams  v.  WurdUy, 
I  M.  &  W.  374;  Capnsr  v.  Mincher,  13  M.  &  W.  704;  Young  v.  Austfn, 
L.  R.  4  C.  P.  553 ;  38  L.  J.  C.  P.  9 ;  HiU  v.  Wilson,  L.  B.  8  fcJh.  888 ;  42 
L.  J.  Ch.  817.) 
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upon  between  them  in  "writing,  that  if,  before  the  maturity  of  the 

bill,  the  defendant  should  request  a  renewal  of  the  bill  for 

months  from  the  date  of  its  maturity,  the  plaintifiE  would  renew 
it  accordingly,  and  the  defendant,  before  the  maturity  of  the 
bill,  requested  such  renewal,  but  the  plaintiff  refused  to  renew 
the  bill. 


n.  Fo&BidN  Bills  of  Exchanob  :  see  ante,  p.  147. 


III.  Bankebs'  Cheques  (a). 

Denial  of  the  Drawing  of  the  Cheque  (6). 
(iJ.  8.  C.  1883,  App.  D.  Sect.  IV.) 
The  defendant  did  not  draw  the  cheque. 


Jbr  Forms  denying  Indorsement,  Notice  of  Dishonour,  Sfc,  see  the 
forms  given  in  "  Inland  Bills,^^  ante,  pp.  640  et  seq. 


Defence  of  an  Alteration  of  the  Cheque  (c). 

{R.  8.  C.  1883,  App.  D.  Sect.  IF.) 

The  cheque  was  rendered  void  after  issue  by  a  material  altera- 
tion, viz.,  by  the  alteration  of  the  date  from  tiie  21st  of  January 
to  the  2nd  of  January. 


By  8.  21  (2),  as  between  immediate  parties,  and,  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery  may  be  shown  to 
have  been  conditional,  or  for  a  special  purpK)8e  only,  and  not  for  the 
purpose  of  transferring  tiie  property  in  tne  bill.  As  to  delivery  by  way 
of  an  escrow,  see  **  Agreements  "  ante,  p.  618. 


(d\  See  **  Bankers*  Cheques"  ante,  p.  151. 


In  actions  upon  cheques  a  defence  in  denial  must  deny  some  matter 
of  fact.     (See  0.  XXL  r.  2,  cited  ante,  p.  640.)    As  to  what  matters  of 
fact  may  not  be  denied  by  particular  persons,  see  note  {b),  ante,  p.  640. 
(c)  See  note  (o),  ante,  p.  650. 
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IV.  Promissory  Notes  (a). 
Denial  of  the  Making  of  the  Note  (b), 
{R.  8.  a  1883,  App.  D.  Sect.  IF.) 
The  defendant  did  not  make  the  note. 


For  Forms  denying  Itidorsement,  Notice  of  Dishonoury  Sfc.^  see 
the  Forms  given  in  "  Inland  Bills"  ant^y  pp.  640  et  seq. 


Defence  that  the  Defendant  made  the  Note  for  the  Plaintiffs 

Accommodation  {c), 

{B.  8.  a  1883,  App.  D.  Sect.  IF.) 

The  note  was  made  for  the  aeoonmiodation  of  the  plaintiff 
without  consideration. 

(a)  See  *'  Promissory  NoteSy**  ante,  p.  155.  The  forms  of  pleadings  given 
under  ^^Bilh  of  Exchange**  may  for  tne  most  part  readily  be  adapted  so  as 
to  apply  to  actions  on  promissory  notes. 

By  s.  88  of  the  Bills  of  Exchange  Act,  1882,  the  maker  of  a  promissory 
note  by  making  it — 

"  (Ij  Engages  that  he  will  pay  it  according  to  its  tenonr ; 

(2)  Is  precluded  from  denymg  to  a  holder  in  due  course  the  existence 
of  the  payee  and  his  then  capacity  to  indorse." 

As  to  estoppels,  see,  further,  '*  JiUand  BilU,**  note  (5),  ante,  p.  640. 

By  s.  86,  '*  (1)  Where  a  note  payable  on  demand  nas  been  indorsed,  it 
must  be  pi'esented  for  payment  within  a  reasonable  time  of  the  indorse- 
ment,   if  it  be  not  so  presented,  the  indorser  is  discharged. 

(2)  In  determining  what  is  reasonable  time,  regard  shall  bo  had  to 
the  nature  of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the 
particular  case. 

S  Where  a  not«  payable  on  demand  is  negotiated,  it  is  not  deemed 
overdue,  for  the  purpose  of  affecting  the  holder  with  defects  of  title 
of  which  he  had  no  notice,  by  reason  that  it  appears  that  a  reasonable 
time  for  presenting  it  for  payment  has  elapsed  smce  its  issue."  But  it 
may  be  otherwise,  if  the  note  itself  shows  that  it  was  issued  an  unreason- 
able time  before  indorsement.  {^Glasscock  y.  Balls,  24  Q.  B.  D.  13;  59 
L.  J.  Q.  B.  51.) 

As  to  when  presentment  for  payment  is  necessary,  see  b.  87,  dted 
note  (e),  ante,  p.  156. 

As  to  stamps,  see  the  Stamp  Act,  1891,  and  arde,  p.  642. 

(&)  In  actions  upon  promissory  notes,  a  defence  in  denial  must  deny 
some  matter  of  fact.  (See  0.  XXI.  r.  2,  cited  ante,  p.  640.)  As  to  what 
matters  of  fact  may  not  be  denied  by  particular  persons,  see  note  (6), 
ante,  p.  640. 

(c)  See  "  Inland  Bills^^*  note  (i),  ante,  p.  644. 
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Defence  that  the  Note  was  made  in  Paymetit  for  Goods  sold  which 

the  Plaintiff/ailed  to  deliver  {d). 

{B.  8.  C.  1883,  App.  D.  Sect.  IV.) 

The  defendant  made  the  note  for  and  on  account  of  the  price 
of  fifty  tons  of  coal  to  be  delivered  hj  the  plaintifi  to  the 
defendant  by  the  1st  of  May,  1882,  and  the  plaintifE  failed  to 
deliver  the  goods. 

Defence  of  an  Alteration  of  the  Note  {e). 

{B.  8.  a  1883,  App.  D.  8ect.  IF.) 

The  note  was  rendered  void  after  issue  by  a  material 
alteration,  viz.,  by  the  alteration  of  the  date  from  the  2l8t  of 
January  to  the  2nd  of  January. 


Defence  to  an  Action  against  one  of  several  Joint  Makers  of  a 
Promissory  Note,  that  the  Defendant  made  t/ie  Note  as  Surety 
only  for  another  Maker ^  to  whom  the  Plaintiff^  gave  Time  (/). 

The  note  was  made  by  the  defendant  jointly  with  I.  K.  for 
I.  K.'8  accommodation,  and  as  his  surety  only,  to  secure  a  debt 


[d)  See  "  Inland  Bills,"  note  {k\  ante,  p.  645. 

fe)  See  note  (o),  "  Inland  BiOs,'^  anU,  p.  650. 

(/)  See  '*  Guarantees,"  post,  p.  719.  In  the  case  of  a  joint  acceptance 
or  jomt  promissory  note,  where  the  defendant,  who  is  one  of  the  acceptors 
or  makers,  accei>ted  the  bill  or  made  the  note  as  surety  for  the  other, 
though  appearing  on  the  face  of  the  bill  or  note  as  a  principal,  it  is  a  good 
defence  that  the  defendant  did  so  only  as  surety  for  the  otner  acceptor  or 
maker,  and  that  the  plaintiff,  knowing  that  he  was  only  surety,  by  a 
binding  contract  gave  time  to  theprincipal  debtor  without  the  defendant's 
consent.  {Pooley^.  Harradine,  7  E.  &  B.  431 ;  26  L.  J.  Q.  B.  156 ;  Taylor 
V  Burgess,  6  H.  &  N.  1 ;  29  L.  J.  Ex.  7 ;  Oreenough  v.  McClelland,  2  E.  & 
E.  424 ;  30  L.  J.  Q.  B.  15 ;  Bailey  v.  Edwards,  4  B.  &  8.  761 ;  34  L.  J. 
Q.  B.  41 ;  Edwin  v.  Laiuxuier,  6  B.  &  S.  671 ;  13  W.  E.  857 ;  and  see 
Bouse  V.  Bradford  Bankinp  Co.,  ri894j  A.  C.  586.)  It  is  not  necessary  for 
this  defence  that  the  plamtiff  snoula  have  known  of  such  suretyship  at 
the  time  of  the  acceptance  of  the  bill  or  Uie  making  of  the  note,  as  it  is 
sufficient  if  the  plaintiff  knew  the  fact  when  he  made  the  contract  giving 
time.  (Oriental  Financial  Corp,  v.  Overend,  Gumey  &  Co,,  L.  R.  7  Ch. 
142'  lo,  7  H.  L.  348;  Rouse  v.  Bradford  Banking  Co,,  supra,)  But 
the  giving  of  time  to  the  principal  debtor  will  not  exonerate  the  surety  if 
the  creditor  has  by  his  agreement  with  the  principal  expressly  reserved 
his  remedies  against  the  surety.  {Bateson  v.  Gosling,  L.  R.  7  C.  P.  9 ; 
41  L.  J.  C*  P.  53;  and  see  Muir  v.  Crawford,  L.  R.  2  H.  L.  8c.  456.) 
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]of  £ ]  due  to  the  plaintLffi  from  I.  K.  alone,  of  wUoh  facts 

'kQ  plaintiff  then  had  notice,  and,  except  as  aforesaid,  there 
never  was  any  consideration  for  the  making  or  payment  of  the 
note  by  the  defendant;  and  after  the  note  l>ecame  due,  the 
plaintiff,  whilst  holder  thereof,  released  the  def endsuot  by  giving 
time  to  I.  £.  in  pursuance  of  a  binding  agreement  and  without 
the  defendant's  consent. 


Bill  or  Note  taken  for  the  Debt  (a). 

Defence  tfiat  the  Defendant  accepted  on  account  of  the  Debt  a  Bill 

ofExchangCy  which  is  still  running,  . 

After  the  accruing  of   the  plaintiff's   claim,  the  plaintiff 
received  from  the  defendant  for  and  on  account  of  such  elaim  a 


(a)  The  giving  of  a  negotiable  security  on  account  of  a  simple  contract 
debt  operates  in  general  -as  a  conditioned  payment,  i.e.,  a  payment  if  the 
security  is  paid  when  due ;  and  it  suspends  the  right  of  action  in  the  mean- 
time, and  is  a  good  defence  to  an  action  brought  oefore  the  security  is  due. 
(Kearslake  v.  Morgan,  5  T.  E.  513;  James  v.  Williams,  13  M.  &  W.  828,  833; 
BeUhaw  v.  Bush,  11  C.  B.  191 ;  Crowe  v.  Clay,  9  Ex.  604 ;  23  L.  J.  Ex.  150 ; 
Cohen  v.  Bale,  3  Q.  B.  D.  371 ;  47  L.  J.  Q.  B.  496;  Burliner  v.  Itoyle,  5 
C.  P.  D.  354;  In  re  Bomer,  (1893)  2  Q,  B.  286.)  If  the  security  so  given 
has  been  duly  paid,  the  transaction  operates  as  a  mtyment  and  satisj&iction 
of  the  original  debt.     {lb.;  Tlwme  v.  Smith,  10  C.  B.  659.) 

It  is  also  a  good  defence  to  an  action  for  the  original  debt  that  the 
plaintiff  at  the  time  of  such  action  has  ceased  to  be  the  holder  of  a  bill  or 
note  given  on  account  of  the  debt  by  having  transferred  or  indorsed  it  for 
value  to  some  other  person  who  or  whose  indorsee  is  then  the  holder  of  the 
security,  and  entitled  to  sue  the  defendant  thereon.  [Maillard  v.  Dukt  of 
Argyle,  6  M.  &  G.  40 ;  Price  v.  Price,  16  M.  &  W,  232 ;  BeUhaw  v.  Bush, 
supra  ;  see  National  Savings  BarOc  v.  Tranah,  L.  B.  2  C.  P.  556 ;  36  L.  J. 
C.  P.  260.)  Similarly,  it  is  a  defence  to  such  an  action  that  the  plaintiff 
has  lost  a  negotiable  bill  accepted  by  the  defendant  and  given  by  him  to 
the  plaintiff  on  account  of  the  debt,  and  that  the  bill  is  no  longer  in  the 
plaintiff's  power  or  control,  and  is  still  lost  and  outstanding.  \Ctow€  v. 
Clay,  supra,)  But  such  defence  would  be  no  answer  to  an  action  upon 
the  bill  itseli  if  the  plaintiff  obtain  an  order  under  s.  70  of  the  Bills  of 
Exchange  Act,  1882.     (See  **  Bills  of  Exchange,''  ante,  p.  651.) 

If  the  defendant  is  the  person  primarily  liable  on  the  bill  or  note  ^ven 
on  accoimt  of  the  debt,  the  statement  of  defence  must  show  that  the  bdl  or 
note  was  duly  paid,  or  that  it  was  not  due  at  the  time  of  action  brought, 
or  that  it  has  oeen  indorsed  away  by  the  plaintiff,  so  that  the  defendant 
is  liable  on  it  to  other  parties,  or  that  it  has  been  lost  by  the  plaintiff  and 
remains  so  lost.  {Price  v.  Price,  16  M.  &  W.  232;  National  Savingt 
Bank  v.  Tranah,  supra;  Crowe  v.  Clay,  supra,)  But  in  cases  where 
other  parties  are  pnmarily  liable  on  the  instrument,  and  the  defen- 
dant is  only  seoondaiily  liable  theroon,  a  primS  faeie  defenod  is  ihown 
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bill  of  exohange  [dated  the of ,  18 — ^1,  drawn  by  the- 

plaintifi  upon  and  accepted  by  the  defendant  for  the  payment 

of  £ to  the  plaintifE  or  order  months  after  date, 

which  period  had  not  elapsed  at  the  commencement  of  this 
action. 

A  like  Ibrntj  where  the  Bill  has  arrived  at  Maturity j  and  has  been 

duly  paid. 

[Repeat  the  preceding  Form  trith  the  exception  of  the  worda^ 
<<  which  period  had  not  elapsed  at  the  commencement  of  this 
action/'  and  proceed  as  follows ;]  and  the  defendant  before  action 

by  stating  that  the  bill  or  note  was  taken  on  account  of  the  debt, 
and  it  then  lies  on  the  plaintiff  to  displace  this  primd  facte  defence 
by  showing  that  the  instrument  has  been  dishonoured,  and  that  the 
defendant  has  had  due  notice  of  such  dishonour.  {Price  v.  Price,  supra ; 
and  see  Kearslake  v.  Morgariy  supra;  and  Mercer  v.  Cheese,  4  M.  &  Gh. ' 
604.)  If  the  defendant  has  indorsed  to  the  plaintiff  on  account  of  the 
debt  a  bill  or  note  accepted  or  made  by  third  parties,  the  plaintiff  may  make 
the  instrument  his  own  by  laches,  as  by  neglecting  to  make  due  present- 
ment thereof  for  payment  or  to  give  due  notice  of  dishonour  to  the  defen- 
dant {Seward  v.  Palmer,  8  Taunt.  277 ;  Camidge  y.  Allenhy,  6  B.  &  C. 
ZIZ;  Peacock  v.  Purssell,  14  C.  B.  N.  S.  728;  32  L.  J.  0.  P.  266),  or  by 
altering  the  instrument  in  a  material  point  {Alderwn  y.  Langdale,  3  B.  & 
Ad.  660 ;  see  *'  AUeraiiano/  Written  Documents,"  ante,  p.  620),  and  in  such 
cases  the  transaction  operates  as  payment,  and  the  plaintiff  nas  no  remedy 
aeainst  the  defendant  either  on  the  bill  or  on  the  debt  (see  the  cases  aboye 
dted,  and  Yglesias  y.  Eiver  Plate  Bank,  3  0.  P.  D.  60,  330). 

Any  agreement  to  take  a  negotiable  security  as  a  conditional  payment 
for  a  debt  of  any  nature  whatsoeyer,  and  to  suspend  other  remedy  in 
respect  of  such  debt  during  the  currency  of  the  security,  followed  by 
the  taking  of  the  security,  will  operate  as  a  conditional  payment  of  the 
original  debt,  and  suspend  other  remedy  in  accordance  with  the  agree-, 
mont  made.     fSee  **  Accord  and  Satisfaction,"  ante,  p.  609.) 

It  was  held  oefore  the  Judicature  Acts  that  the  mere  giying  of  a  biU  or 
note  on  account  and  by  way  of  conditionsd  payment  was  not  a  defence  to 
an  action  on  a  bond  or  other  specialty  debt  ( Worthington  y.  Wigley,  3  Bing. 
N.  C.  454),  or  for  rent  (see  Drake  y.  Mitchell,  3  East,  251 ;  Davis  y.  Gyde, 
2  A.  &  £.  623),  but  it  would  appear  now  to  afford  some  eyidence  of  an 
agreement  to  suspend  the  remedy  during  the  currency  of  the  bill  or  note 
{Palmer  y.  Bramley,  infra  ;  Baker  y.  Walker,  infra).  Thus,  a  promissory 
note  giyen  for  a  judgment  debt  is  eyidence  of  an  agreement  to  suspend 
the  judgment  until  the  note  is  due,  which  is  a  suf&cient  consideration  to 
support  an  action  on  the  note.  {Baker  y.  Walker,  14  M.  &  W.  465;  see 
JExp.  Matthew,  12  Q.  B.  D.  506.)  So  also  a  bill  taken  by  a  landlord  for 
rent  affords  some  eyidence  of  an  agreement  not  to  distrain  during  the 
currency  of  the  bill.  {Palmer  y.  Bramley,  (1895)  2  Q.  B.  405 ;  66  L.  J. 
a  B.  42.^ 

As  to  tne  mode  of  pleading  in  cases  where  a  negotiable  instrument  is 
taken  not  merely  for  and  on  account  of  the  debt,  but  in  absolute  satisfac- 
tion and  discharge  of  it,  see  **  Accm'd  and  Satisfaction,"  ante,  p.  609. 
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duly  paid  the  amount  due  on  the  said  bill  to  the  plaintiff  [or,  to 
Q-.  H.,  to  whom  the  plaintiff  had  indorsed  the  said  bill,  and  who 
was  then  the  holder  thereof]. 


A  like  Fornix  stating  that  the  Bill  was  indorsed  away  by  the 

Plaintiff,  and  is  still  outstanding. 

[Repeat  the  first  preceding  Form  with  the  exception  of  the  words 
^^whidi  period  had  not  elapsed  at  the  oommenoement  of  this 
action/^  and  proceed  as  follows:']  and  before  such  bill  became 
due,  the  plaintiff  indorsed  and  delivered  it  for  value  to  G*.  H. 
[or,  to  a  person  to  the  defendant  unknown],  and  the  said  bill  at 
the  oommenoement  of  this  action  was  [and  still  isi]  outstanding 
in  the  possession  of  the  said  G-.  H.  [or,  of  the  last  mentioned 
person,  or,  of  J.  K.,  to  whom  the  said  G*.  H.  indorsed  the  same, 
or  as  the  case  may  be"]. 

A  like  Form  stating  that  the  Bill  has  been  lost  by  the  Plaintiff. 

[State  the  giving  of  the  bill  on  account  of  the  debt  as  in  the  first 
preceding  Form^  showing  that  the  bill  was  a  negotiable  one,  and 
proceed  as  follows']  :  and  the  plaintLS  before  action,  and  whilst  he 
was  the  holder  of  the  said  bul,  lost  the  same,  and  it  thenoe  has 
been  and  still  is  lost. 


Defence  that  the  Defendant  indorsed  to  the  Plaintiff  on  Account  of 
the  Debt  a  Bill  acc^ted  by  a  Third  Party. 

After  the  accruing  of  the  plaintiff's  clGdm,  the  defendant 
indorsed  and  delivered  to  the  plaintiff,  and  the  plaintiff  received 
from  him,  for  and  on  account  of  the  said  claim,  a  bill  of  ex- 
change, not  then  due,  dated  the of ,  18 — ,  drawn  by 

the  defendant  [or,  by  Q.  H.]  upon  and  accepted  by  J.  K.,  for 

the  payment  to  the  defendant  or  order  of  £ , months 

after  date. 

Beply  to  the  last  preceding  DefencCy  that  the  Bill  is  overdue  and 

dishonoured. 

Before  action  and  when  the  bill  became  due  it  was  duly 
presented  for  payment  to  the  said  J.  K.,  and  was  dishonoured, 
whereof  the  defendant  had  due  notice,  but  did  not  pay  the  said 
bill,  and  the  plaintiff  at  the  commencement  of  this  action  held, 
and  still  holds,  the  said  bill  unpaid  and  unsatisfied. 
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Bonds  {a). 

Denial  of  the  JExecution  of  the  Bond  (6). 
{R.  S.  C.  1883,  App.  D.  Sect.  IV.) 
The  bond  is  not  the  defendant's  bond. 


Denial  that  the  Bond  is  correctly  stated  in  the  Statement  of  Claim  : 

see  "  AgreementSy^  ante,  p.  618. 


Defence  that  the  Bond  was  delivered  merely  as  an  Escrow :  see 

"  Agreements'^  ante,  p.  618. 


Defence  to  an  Action  on  a  Bond  with  a  Special  Condition  denying 

the  alleged  Breaches  \c). 

The  defendant  did   not   [insert  breaches  denied:   see  ante, 
p.  160]. 


(a)  See  "Bonds,**  ante,  p.  160.  Aa  to  the  general  junsdiction  of  Equity 
to  relieye  against  penalties,  see  Barrow  y.  Isaacs,  (1891)  1  Q.  B.  417,  425. 

(6)  As  to  the  enect  of  denials  of  the  bond,  see  **  Agreements,"  ante, 
p.  616. 

(c)  If  the  defendant  relies  npon  a  performance  of  the  condition  of  the 
bond,  or  an  excuse  for  not  performing  it,  the  form  of  his  statement  of 
defence  will  to  some  extent  depend  upon  the  form  of  the  statement  of 
claim.  If  the  statement  of  claim  states  the  condition  and  assigns  breaches, 
it  is  enough  for  the  defendant  in  his  defence  to  deny  the  breaches  speci- 
fically, or  to  plead  the  matter  of  excuse.  If,  however,  the  statement 
of  claim  is  framed  for  the  penalty  only  without  stating  the  condition, 
or  assigning  a  breach  of  it,  the  defendant  in  his  defence  must  state 
the  condition,  and  must  show  performance  of  the  condition,  or  state 
the  matter  excusing  the  performance.  (See  "Bonds,**  ante,  p.  160.) 
In  such  case  the  defendant,  in  pleading  performance,  may,  where  it 
can  be  done  concisely,  state  the  matters  which  he  relies  upon  as 
constituting  such  performance,  or  may  plead  performance  generally; 
and,  where  the  performance  is  pleaded  generally,  it  seems  that  under 
ordinary  circumstances  the  plaintiff  in  his  reply  should  not  join  issue 
upon  the  general  averment  of  performance,  but  should  reply  specially  by 
staling  in  what  particulars  the  condition  has  not  been  performed.  (See 
**  Bonds,**  ante,  p.  161;  Chitty's  Practice,  14th  ed.  p.  1284;  and,  as  to 
the  former  practice  in  these  respects,  see  also  Eoakes  v.  Manser,  1  C.  B. 
531 ;  Grey  v.  Friar,  15  Q.  B.  891,  909;  and  Bullen  and  Leake,  3rd  ed. 
p.  513.) 
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Defence  to  a  like  Actiony  of  Matters  excusing  Performance  of  the 

Condition  {d). 

Before  the  time  for  performance  of  the  condition  the  defen- 
dant was  excused  from  performing  the  same  by  [here  state 
shortly  the  facts  relied  upon  in  excuse  of  performance'\. 


Defence  to  a  like  Action^  where  the  Condition  is  not  set  out  in  the 
Statement  of  Claim^  stating  the  Condition  and  alleging  Per^ 
formance  generally  (d). 

The  bond  was  and  is  subject  to  a  condition  that  if  [here  state 
shortly  the  condition  or  the  substance  thereof],  then  the  said  bond 
should  be  void ;  and  before  action  the  defendant  performed  the 
said  condition. 


Defence  to  an  Action  on  a  Common  Money  Bond^  of  Payment  ou 

the  Day  named  in  the  Bond. 

{R.  S.  C.  1883,  App,  D,  Sect.  IK) 

The  defendant  made  payment  to  the  plaintiff  on  the  day 
according  to  the  condition  of  the  bond. 


Where  it  is  wished  to  plead  generally  the  performance  of  a  condition 
which  is  in  a  negative  or  alternative  form,  the  defence  should  state  that 
the  defendant  did  not  do  such  thin^  as  are  specified  in  the  condition  as 
not  to  be  done,  and  should  show  which  of  the  alternative  acts  specified  he 
has  performed.  If  the  time  fixed  by  the  condition  for  the  performance  of 
it  has  not  yet  arrived,  and  this  does  not  appear  upon  tne  face  of  the 
statement  of  claim,  the  defendant  shoidd  state  the  condition,  or  so  muck 
of  it  as  is  necessary  to  raise  this  defence.  So,  too,  if  the  performance 
depends  on  a  contingency  which  has  not  yet  happened,  and  this  is  not 
shown  in  the  plaintiffs  pleading,  the  defendant  in  his  statement  of 
defence  should  state  the  condition  to  that  effect,  and  should  state  that  the 
contingencv  has  not  happened.  (See  Cage  v.  ActoUf  1  L.  Raym.  515;  Carter 
T.  Ring^  3  Camp.  459.) 

As  to  suggestians  of  breaches  in  actions  on  bonds,  see  ^*  Bonds  "  anfe^ 
pp.  \60et8fq.;  Archbuhop  of  Canterhury  v.  RoberUon^  1  C.  ft  M.  690; 
Warre  v.  Calvert^  7  A.  &  E.  143.  Such  suggestions  cannot  be  pleaded  to 
(1  Wms.  Saund,  1871  ed.  p.  79),  and  matters  in  excuse  of  performance 
cannot  be  set  up  on  an  inquiry  to  assess  damages  upon  a  suggestion  of 
breaches  after  the  defendant  has  pleaded  a  demalof  the  bond  [Arehbuhop 
of  CanUrhury  v.  Robertson,  suf/ra), 

{d)  See  note  (c),  ante,  p.  661. 
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Defence  to  a  like  Action^  of  Payment  after  the  Day  named  in  the 

Bond{e). 

(R,  8.  C.  1883,  App.  D.  Sect.  IF.) 

The  defendant  made  payment  to  the  plaintiff,  after  the  day 
named  and  before  action,  of  the  prinoipal  and  intereet  mentionedi 
m  the  bond. 


Defence  to  a  Kke  Action^  of  Payment  into  Court  (/). 

The  defendant  has  paid  [or  brings]  into  Court  the  sum  of 

£ [the  amount  of  the  principal  and  interest  due  by  the  condi" 

tion  of  the  bond,  the  interest  being  reckoned  up  to  the  time  of  plead- 
ing,  or  of  giving  notice  of  the  payment  into  Court  under  0.  XXIL 
r.  4],  and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's 
claim. 

Defence  of  Payment  into  Court  in  an  Action  upon  a  Bond  with  a 

Special  Condition  (/). 

1.  The  defendant,  as  to  the  breach  [firstly]  assigned  for,  the 
breach  alleged  in  the paragraph  of  the  statement  of  claim, 

■  — * 

(e)  Payment  poti  diem  could  not  be  pleaded  at  common  law  to  an  action 
on  a  bond  {NichoWs  Casey  6  Co.  Eep.  43a ;  Blake*8  CasCy  6  lb,  43b ;  and 
see  ^*  Accord  and  Satisfaction,"  ante^  p.  606] ;  but  in  actions  on  common 
money  bonds  such  payment  is  a  defence  unaer  the  4  &  5  Anne,  c.  3,  s.  12, 
dted  ante,  p.  160.  This  enactment,  however,  did  not  enable  the  obligor  to 
discharge  himself  by  a  tender  post  diem  (2  Wms.  Saund.  1871  ed.  p.  144  ; 
see  *'  Tender,"  post,  p.  847),  and  it  was  held  before  the  Judicature  Acts  that 
payment  post  diem  of  a  part  only  of  the  money  due  under  the  condition 
oould  not  be  pleaded  to  an  action  on  a  hondjAshbee  v.  Fidduck,  1  M.  &  W. 
564;  Marriage  v.  Marriage,  1  C.  B.  761;  2  Wms.  Saund.  1871  ed.  p.  144), 
but  it  would  appear  that  it  would  now  be  proper  to  plead  such  payment 
as  a  defence  pro  tanto. 

See,  further,  **  Accord  and  Satis/action,"  ante,  p.  608;  and  Steeds  v. 
Steeds,  22  Q.  B.  D.  537 ;  58  L.  J.  Q.  B.  302. 

(/)  The  defence  of  payment  into  Court  in  actions  on  common  money 
bonds  is  now  regulated  by  the  provisions  of  0.  XXII.,  and  payment  into 
Court  of  the  principal  and  interest  due  on  such  bonds  may  oe  made  and 
pleaded  in  such  actions  in  the  ordinary  manner.  (See  ^*  Paymetit  into 
Court,"  post,  p.  798.)  If  the  defendant  has  a  defence  as  to  part  of  the 
debt  due  on  the  bond,  he  may  plead  that  defence  as  to  such  part  of  the 
demand  and  payment  into  Court  as  to  the  residue.  (See  Mansfield  Union 
V.  Wright,  9  4  B.  D.  683.) 

With  respect  to  bonds  with  a  special  condition  under  the  8  &  9  Will.  III. 
c.  11,  payment  into  Court  is  by  O.  XXII.  r.  1,  admissible  only  as  to 
particular  breaches,  and  cannot  be  pleaded  as  to  the  whole'  action.  (See 
••  Payment  into  Court,"  post,  pp.  798,  802.) 
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OKy  the  alleged  breach  by  carrying  on  the  trade,  &c.,  as  the  coHfi 
may  be^  sjyedfying  the  breach  pleaded  ^],  has  paid  [ar,  brings] 

into  Court  the  Bum  of  £ ,  and  says  that  that  sum  is  enough 

to  satisfy  the  plaintiff's  daim  in  respect  of  that  breach. 

2.  [Payment  into  Court  may  be  pleaded  in  like  manner  as  to  any 
other  oreach."] 

Defence  of  Set'Off  on  a  Bond :  see  post,  f.  831. 


BROKBR(a). 


Oarriers  (i). 

I.  Of  Goods  by  Land. 

Defence  to  an  Action  for  the  Carriage  of  OoodSy  denying  that  the 

Goods  were  carried  for  the  Defendant. 

The  said  goods  carried  were  not  carried  for  the  defendant  or 
at  his  request.  

J)efence  to  an  Action  against  a  Carrier,  denying  the  Receipt  of  the 
Goods  for  the  Purpose  or  on  the  Terms  alleged. 

{R.  8.  C.  1883,  App.  D.  Sect.  V.  No.  2.) 

The  defendant  did  not  reoeiye  the  goods  for  the  alleged  pur- 
pose \or,  on  the  alleged  terms]. 

(a)  See  **  Broker  y^  ante^  p.  165  ;  and  see  **  Agent**  ante^  p.  87. 

A  contract  to  buy  or  sell  shares  made  in  pursuance  of  a  conspiracy 
between  the  contracting  parties  and  others  to  create  a  sham  market  for 
such  shares  in  order  to  deceive  other  persons  is  illegal  and  cannot  be 
enforced,  and  for  breach  of  such  a  contract  damages  cannot  be  recoyered. 
{SwU  V.  Broum,  (1892)  2  a  B.  724 ;  61  L.  J.  Q.  B.  738.) 

A  broker  who  effects  a  sale  or  purchase  of  any  stock,  &c.  of  the  value 
of  bLy  or  upwards,  is  liable  to  a  penalty  of  202.  if  he  fails  to  send  to  his 
principal  a  contract  note,  and  to  the  like  penalty  if  such  note  is  not  duly 
stamped.  (Stamp  Act,  1891,  ss.  52,  53,  as  amenaed  by  56  Vict.  c.  7,  s.  3.) 
If  a  broker  sends  to  his  principal  for  such  sale  or  puruiase  a  contract  note 
which  is  not  duly  stamped,  he  is  prohibited  from  recovering  his  brokerage 
or  commission  thereon.  (/2>.,  s.  53  (3).)  But,  if  no  note  is  sent,  the 
broker,  though  liable  to  the  penalty,  is  not  prevented  from  recovering  for 
money  paid,  or  brokerage  or  commission.  {Learoyd  v.  Bracketi,  (1894) 
1  Q.  B.  114 ;  63  L.  J.  Q.  B.  96.) 

(6)  See  •*  Carriers,**  ante,  p.  168. 
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The  likey  denying  the  Receipt  of  the  Goods  on  the  Terms  alleged^ 
icith  a  Statement  of  the  Terms  on  which  they  tpere  received. 

The  defendant  did  not  receive  the  goods  for  the  purpose  or  on 
the  terms  alleged.  He  received  them  for  the  purpose  of^  &o., 
and  on  the  terms  that,  &c.  [^here  state  the  purpose  and  terms  aC" 
cording  to  fact]. 


Defence  by  Carriers^  showing  that  the  Damage  or  Loss  occurred 

through  no  Fault  on  their  part. 

{See  R.  S.  C.  1883,  App.  D.  Sect.  V.  No.  8.) 

The  damage  or  loss  occurred  from  the  bad  condition  of  the 
goods  when  received  [or^  from  the  inherent  vice  of  the  horse,  or, 
as  the  case  may  be"]. 

The  like,  showing  that  the  Damage  or  Loss  occurred  through  de- 
fective Packing. 

The  plaintiff  delivered  the  goods  to  the  defendants  for 
carriage,  packed  insufiBoientlj  and  negligently,  whereof  the 
defendants  had  no  notice,  and  the  damage  complained  of  arose 
solely  from  such  packing. 


Denial  of  alleged  Damage  to  Goods, 

The  goods  were  not  either  broken  or  damaged  whilst  being 
carried  upon  the  alleged  journey. 


Denial  of  Failure  to  deliver  irithin  a  reasonable  Time. 

The  defendants  did  deliver  the  said  goods  to  the  plaintiff 

within  a  reasonable  time.     [They  delivered  them  on  the 

day  of ,  18 — ,  which  was  a  reasonable  time  in  that  behalf.] 


Denial  of  an  alleged  Contract  to  deliver  in  Time  for  a  particular 

Market. 

The  defendants  did  not  contract  to  deliver  the  said  goods  in 
time  for  the  alleged  market. 
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^Defence  to  an  Action  against  a  Railway  Company  for  Over^chargeSj 
that  the  alleged  Over-charges  were  paid  voluntarily  and  mth 
full  knowledge  of  the  Facts  (6), 

,    The  alleged  over-ohaxges  were  paid  by  the  plaintifE  to  the 
.defendants  voluntarily,  -with  full  knowledge  of  the  foGts,  and 
were  not  paid  under  compulsion  or  extorted  as  alleged. 


Defence  to  a  like  Action  under  Section  90  of  the  JRailway  Clauses 
Consolidation  Acty  1845,  that  the  Charges  were  not  contrary 
to  that  Enactment  (c), 

1.  The  goods  of  the  plaintiff  were  not  carried  by  the  defen- 
dants over  the  same  portion  only  of  the  line  of  railway  as  those 
of  the  said  other  persons,  or  of  any  of  them. 

2.  The  goods  of  the  plaintiff  were  not  of  a  like  description 
with  those  of  the  said  other  persons,  or  of  any  of  them. 


Defence  that  the  Ooods  were  mthin  the  Carriers  Act^  1830, 
and  were  above  the  Value  of  10/.,  and  were  not  declared  or 
insured  {d), 

{See  R.  S.  C.  1883,  App.  D.  Sect.  F.  No.  10.) 

The  goods  were  above  the  value  of  10/.,  and  consisted  of 
articles  mentioned  in  the  first  section  of  the  Carriers  Act,  1830, 


(6)  See  '*  Carriera,"  ante,  p.  173;  ''Money  deceived,"  ante,  p.  298.  It 
is  no  defence  to  an  action  by  a  railway  company  for  its  cliargeB,  that  the 
charges  constitute  an  **  undue  prejudice  "  contrary  to  s.  2  of  the  BaUway 
and  Canal  Traffic  Act,  1854.  (L.  &  Y.  Ry.  Co,  v.  Greenwood,  21  Q-  B.  D. 
215 ;  58  L.  J.  Q.  B.  16;  and  see  "  Carriers,"  ante,  p.  172.) 

(c)  See  "  Camera,''  ante,  pp.  173,  178. 

(d)  By  8.  1  of  the  Gamers  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV. 
c.  68),  it  is  enacted  that  *'  no  mail  contractor,  stage-coach  pronrietor, 
or  other  common  carrier  by  hind  for  hire,  shall  be  liable  for  uie  loss 
of  or  injury  to  any  article  or  articles  or  property  of  the  descriptiona 
following  (that  is  to  say):  gold  or  silyer  coin  of  this  realm  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  timepieces  of 
any  description,  trinkets,  bills,  notes  of  the  governor  and  company  of  the 
Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other 
bank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for  payment 
of  money  English  or  foreign,  stamps,  maps,  writings,  tittenleedsy 
paintings,  engraving^s,  pictures,  gold  or  silver  plate  or  plated  artides, 
glass,  china,  silks  m  a  manufactured  or  unmanufactured  state,  and 
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ihat  is  to  say,  silks  [or,  as  the  case  may  be\  and  their  value  and 
nature  was  not  declared,  or  any  increased  charge  paid,  nor  was 

whether  wrought  up  or  not  wrought  up  with  other  materials,  fur  or  lace  " 
(not  indudiug  madime-made  lace,  see  Carriers  Amendment  Act,  1865, 
28  &  29  Yict.  c.  94,  s.  1),  **  or  any  of  them,  contained  in  any  j)aroel 
or  package  which  shall  haye  been  deHvered  either  to  be  carried  for  hire  or 
to  accompany  the  person  of  any  passenger  in  any  mail  or  stage-coach 
or  other  public  conyeyance,  when  the  yalue  of  such  article  or  amdes  or 
property  aforesaid  contained  in  such  parcel  or  package  shall  exceed  the 
sum  of  ten  pounds;  unless  at  the  tmie  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving-house  of  such  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier,  or  to  his,  her,  or  their  bookkeeper, 
coachman,  or  other  servant,  for  the  purpose  of  being  carried  or  of 
accompanying  the  person  of  any  passenger  as  aforesaid,  the  yalue  and 
nature  of  such  article  or  articles  or  property  shall  have  been  declared  by 
the  person  or  persons  sending  or  deuvering  the  same,  and  such  increased 
charge  as  hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be 
accepted  by  the  person  receiving  such  parcel  or  package. 

By  8.  2,  '*  when  any  parcel  or  package  containing  any  of  the  articles 
above  specified  shall  be  so  delivered,  and  its  yalue  and  contents  declared 
as  aforesaid,  and  such  value  shall  exceed  the  sum  of  ten  pounds,  it  shall 
be  lawful  for  such  mail  contractors, .  stage-coach  proprietors,  and  other 
common  carriers  to  demand  and  receive  an  increased  rate  of  char^,  to  be 
notified  by  some  notice  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving-house,  where 
such  parcels  or  packages  are  received  by  them  for  the  purpose  of  con- 
veyance, stating  the  increased  rates  of  charge  required  to  be  paid  over 
and  above  the  ordinary  rate  of  carriage  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable  articles ; 
and  all  persons  sending  or  delivering  parcels  or  packages  containing  such 
valuable  articles  as  aforesaid  at  such  office  shall  De  bound  by  such  notice 
without  further  proof  of  the  same  having  come  to  their  knowledge.*' 

By  s.  3,  '*  when  the  yalue  shall  have  been  so  declared,  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall  have  been 
accepted  as  hereinbefore  mentioned,  the  person  receiving  such  increased 
rate  of  charge  or  accepting  such  agreement  shall,  if  thereto  required,  sign 
a  receipt  for  the  package  or  parcel,  acknowledging  the  same  to  have  been 
insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and  if  such 
receipt  shall  not  be  given  when  required,  or  such  notice  as  aforesaid  shall 
not  naye  been  affixed,  the  mail  contractor,  stage-coach  proprietor,  or 
other  common  carrier  as  aforesaid,  shall  not  have  or  be  entitled  to  any 
benefit  or  advantage  under  this  Act,  but  shall  be  liable  and  responsible  as 
at  the  common  law,  and  be  liable  to  refund  the  increased  rate  of  charge.'' 

By  8.  4,  the  conmion  law  liabililr^  in  respect  of  goods  to  be  carried 
cannot  be  limited  or  affected  by  a  public  notice  or  declaration. 

By  8.  5,  every  office,  warehouse,  or  receiving-house  appointed  by  any 
SEiail  contractor  or  stage-coach  proprietor,  or  common  carrier,  for  the 
receiving  of  parcels  to  be  conveyed,  shall  be  deemed  to  be  the  receiving- 
bouse,  warehouse,  or  office  of  such  mail  contractor,  stage-coach  pro- 
prietor, or  common  carrier;  and  any  one  or  more  of  such  mail  con- 
tractors, stage-coach  proprietors,  or  conmion  carriers  shall  be  liable  to  be 
sued  by  his,  her  or  their  name  or  names  only ;  and  no  action  to  recover 
damages  for  loss  or  injury  to  any  parcel,  package,  or  person,  shall  abate 
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any  engagement  to  pay  the  same  accepted  by  the  person  reoei?- 
ing  the  said  goods. 

for  the  want  of  joining  any  co-proprietor  or  co-partner  in  such  mail, 
stage-coach,  or  other  public  conveyance  by  land  for  hire.  (As  to  the 
first  part  of  this  section,  see  St&phens  y.  L.  &  8,  W.  By,  Co,,  18  Q.  B.  D. 
121 ;  and  as  to  the  effect  of  the  latter  part  of  this  section,  since  the 
abolition  of  pleas  in  abatement,  see  ante,  p.  28.) 

By  s.  6,  "  nothing  in  this  Act  contained  shall  extend  or  be  oonstroed  to. 
annul  or  in  anywise  affect  any  special  contract  between  such  mail 
contractor,  stage-coach  proprietor,  or  common  carrier,  and  any  other 
parties,  for  the  conveyance  of  goods  and  merchandises." 

By  8.  7,  **  where  any  parcel  or  package  shall  have  been  delivered  at  any 
such  office,  and  the  value  and  contents  declared  as  aforesaid,  and  the 
increased  rate  of  charges  been  paid,  and  such  parcels  or  packages  shall 
have  been  lost  or  damaged,  the  party  entitled  to  recover  damages  in 
respect  of  such  loss  or  damage  shall  also  be  entitled  to  recover  back  such 
increased  charges  so  paid  as  aforesaid,  in  addition  to  the  value  of  such 
parcel  or  pack^e.'' 

By  8.  8,  '*  nothing  in  this  Act  shall  be  deemed  to  protect  any  mail 
conlaractor,  stage-coach  proprietor,  or  other  common  earner  for  hire  from 
liability  to  answer  for  loss  or  injuir  to  any  goods  or  articles  whatsoever 
arising  from  the  felonious  acts  of  any  coachman,  guard,  bookkeeper, 
porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect  any  such 
coachman,  guard,  bookkeeper,  or  other  servant,  from  liability  for  anv  loss 
or  injury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct.*' 

By  s.  9,  **  such  mail  contractors,  stage-coach  proprietors,  or  oUier 
common  carriers  for  hire,  shall  not  be  concluded  as  to  the  value  of  any 
such  parcel  or  package  by  the  value  so  declared  as  aforesaid,  but  shall  in 
all  cases  be  entitled  to  require  from  the  party  suing  in  respect  of  any  loss 
or  injury,  proof  of  the  actual  value  of  tne  contents  by  the  ordinary  legal 
evidence,  and  the  mail  contractors,  stage-coach  proprietors,  or  other 
common  carriers  aforesaid,  shall  be  liable  to  such  damages  only  as  shall 
be  so  proved  as  aforesaid,  not  exceeding  the  declared  value,  together  with 
the  increased  charges  as  before  mentioned." 

The  provisions  of  s.  10  with  respect  to  payment  into  Court  in  actions 
against  carriers  are  now  superseded  by  the  general  provisions  of  O.  XXII. 
(See  **  Payment  into  Court,    post,  p.  798.) 

This  statute,  in  the  cases  to  which  it  relates,  protects  the  carrier  from 
all  liability  for  loss  except  where  the  loss  arises  from  the  felonious  acts 
of  his  servants.  Hence,  where  the  defendant  pleads  a  defence  under 
the  Carriers  Act,  a  reply  that  the  loss  was  occasioned  by  the  defen- 
dant's negligence  would  be  bad  (see  Hinton  v.  Dibbin,  2  Q.  B.  616), 
and  a  carrier  is  not  deprived  of  the  protection  of  the  Act  by  the  fact 
that  the  loss  of  or  injury  to  the  gooas  happens  after  they  have  been 
negligently  taken  by  hmi  oeyond  their  destmation  (Morritt  v.  N,  E,  By. 
Co,,  1  a  B.  D.  302 ;  45  L.  J.  Q.  B.  289}.  But  the  statute  affords  no 
defence  to  a  claim  for  any  default  or  negligence  other  than  a  loss  of  or 
injury  to  the  goods.  {Hearn  v.  L,  <fe  S.  W,  By,  Co,,  10  Ex.  793 ;  Pianciani 
V.  L,  &  S,  W,  By.  Co.,  18  C.  B.  226.)  If,  therefore,  the  goods  have  in  fact 
been  lost,  and  the  statement  of  claim  charges  only  a  breach  by  non- 
delivery, a  defence  under  the  Carriers  Act  diould  allege  that  the  non- 
delivery complained  of  was  by  reason  of  the  loss.  (See  Pianciani  v.  L,  Jt  S, 
W.  By.  Co,,  supra,)    A  loss  may  be  within  the  protection  of  the  statute, 
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Reply  to  a  Defence  under  the  Carriers  Act^  1830,  that  the  Loss 
was  occasioned  by  the  Felomaus  Acts  of  the  Defendants* 
Servants  (e). 

The  I088  of  the  goods  arose  from  the  felonious  aots  of  the 
defendants'  servants. 


though  it  is  temporaxy  and  not  permanent,  and,  if  the  carrier  in  such  case 
delivers  the  gooos  wifhin  a  reasonable  time  after  he  has  recovered  them, 
he  will  not  be  liable  for  any  damage  consequent  on  their  detention.  {MiHen 
V.  Braschy  10  Q.  B.  D.  142.) 

As  to  what  articles  are  within  the  Act,  see  Bernstein  y.  Baxendale^  6 
C.  B.  N.  S.  251 ;  28  L.  J.  C.  P.  265 ;  Brunt  v.  Midland  By.  Co,,  2  H.  &  C. 
889;  33  L.  J.  Ex.  187;  WhaiU  v.  Z.  &  Y,  By.  Co,,  L.  B.  9  Ex.  67;  43 
L.  J.  Ex.  47.  In  the  last-mentioned  case,  a  waggon  containing  pictures, 
which  was  carried  on  a  truck  on  the  defendants'  railway,  was  held,  with 
its  contents,  to  be  a  '* parcel  or  package"  within  the  meaning  of  s.  1  of 
the  Act.  It  is  a  question  of  fact  for  the  jury  whether  an  article  is  of  the 
description  mentioned  in  the  statute.  [Brunt  v.  Midland  By,  Co., 
iupra;  Woodward  v.  Z.  <fc  N,  W,  By.  Co,,  3  Ex.  D.  121.)  The  box  or 
packing  case  containing  articles  which  are  within  the  Act  is  held,  in 
eeneral,  to  be  accessory  to  the  contents  for  the  purposes  of  the  Act 
YWyld  V.  Pickford,  8  M.  &  W.  443 ;  Whaite  v.  L,  A  Y,  By,  Co,,  supra); 
but  where  the  box  or  case  contains  articles  some  of  which  are  within  the 
statute  and  some  not,  the  value  of  the  box  or  case  and  of  the  articles  not 
within  the  statute  may  be  recoverable  separately  {Treadwin  y.  O,  E,  By. 
Co.,  L.  E.  3  0.  P.  308';  37  L.  J.  0.  P.  83). 

Where  the  plaintiff  has  omitted  to  declare  the  value  of  the  goods,  the 
carrier  is  not  deprived  of  the  protection  of  the  Act  by  reason  of  there 
having  been  no  notice  affixed  to  his  office  or  receiving-bouse  demanding 
an  increased  charge  {Baxendale  v.  Hart,  6  Ex.  769 ;  21  L.  J.  Ex.  123) ; 
but  when  the  sender  of  goods  has«declared  their  value  in  accordance  with 
the  statute,  it  lies  upon  the  carrier  to  demand  the  increased  charge 
specified  in  such  notice,  and  if  )ie  accepts  the  goods  without  such  demand, 
he  is  liable  for  loss  or  injury  to  them,  although  the  increased  charge  is 
not  tendered  or  paid  {Bekrens  v.  0,  N,  By.  Co,,  6  H.  &  N.  366 ;  7  lb,  950 ; 
30  L.  J.  Ex.  153 ;  31  lb.  299). 

The  statute  applies  to  carriers  by  land  only,  but  a  carrier  who  contracts 
to  carry  goods  partly  by  land  and  partly  by  water  is  entitled  to  the  benefit 
of  the  Act  in  resped;  of  loss  or  injury  in  the  course  of  the  land  journey. 
{Pianciani  v.  L,  &  8.  W,  By.  Co,,  supra;  Le  Conteur  v.  L.  &  S,  W.  By. 
Co,,  L.  E.  1  Q.  B.  54 ;  35  L.  J.  Q.  B.  40;  and  see  Millen  y.  Brasch,  8 
Q.  B.  D.  at  p.  37  ;  10  lb.  142.) 

(f)  The  protection  afforded  by  the  Carriers  Act  does  not  extend  to  loss 
or  injury  caused  by  the  felonious  acts  of  the  carrier's  servants  (see  s.  8), 
and  the  carrier  is  not  prevented  by  the  provisions  of  the  Bailway  and 
Canal  Traffic  Act,  1854  (see  ante,  pp.  668, 171),  from  limiting  his  liabiHty  by 
means  of  a  contract  so  as  to  exclude,  in  the  absence  of  negligence  or 
default  on  his  part,  or  on  the  part  of  his  servants  within  the  scope  of  their 
employment,  liability  for  the  felonious  acts  of  servants.  {Shaw  v.  Ot,  W, 
By.  Co.,  (1894)  1  Q.  B.  373.) 

Where  a  carrier  enters  into  a  sub-contract  with  other  parties,  with 
B.L.  X  X 
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PartioularB : — 

The  goods  were  stolen  during  the  journey  from to , 

by  defendants'  servants  having  charge  of  the  train  in  which  the 
same  were  [or,  as  the  case  may  be]. 


Defence  to  an  Action  against  a  Baihcat/  Company  for  Loss  of  or 
Injury  to  Ooodsy  that  the  Goods  tcere  received  and  carried  under 
a  Special  Contract  exempting  the  Defendants  from  Liability 
under  the  Raihcay  and  Canal  Traffic  Acty  1854  (/). 

The  ^ods  were  received  by  the  defendants  to  be  carried  under 
a  specisS  contract  between  the  plaintiff  and  defendants,  signed 


respect  to  goods  which  he  has  undertaken  to  carry,  the  servants  employed 
by  such  siiD-contractors  are  savants  in  the  employ  of  the  carrier  within 
the  meaning  of  s.  8  of  the  Act.  {Machu  v.  L.  d;  8.  W.  By.  Co.,  2  Ex. 
415;  Stephens  v.  L,  &  8.  W.  By.  Co,,  18  Q.  B.  D.  121 ;  Doolan  v.  Midland 
By,  Co,,  2  App.  Gas.  792,  where  see  as  to  the  like  construction  of  the 
word  ** servants"  in  s.  7  of  the  Eailway  and  Canal  Traffic  Act,  1854.) 
But  whore  a  railway  company  had  allowed  the  goods,  on  arriTing  at 
their  station,  to  be  removed  from  the  station  by  a  person  who  fraudulently 
represented  to  the  company's  officers  that  he  was  a  carman  in  the  employ 
of  such  sub-contractors,  it  was  held  that  the  company  wore  not  estopped 
from  showing  that  the  person  who  had  thus  obtained  possession  of  the 
goods  and  who  had  afterwards  stolen  them  was  not  their  servant.  {Way 
V.  O,  E,  By,  Go,,  1  Q.  B.  D.  192 ;  45  L.  J.  a  B.  874.) 

To  prove  such  a  reply  as  above  it  must  be  shown  by  reasonable 
evidence,  so  as  to  raise  a  primd  fade  case,  that  the  goods  were  stolen  by 
the  company's  servants,  but  it  is  not  necessary  to  prove  which  particular 
servant  or  servants  committed  the  felony.  (See  M^tiueen  v.  G,  W,  By,  Co,^ 
L.  E.  10  Q.  B.  569 ;  44  L.  J.  Q.  B.  130.) 

(/)  Where  the  statement  of  claim  against  a  carrier  is  founded  upon 
his  ^neral  common  law  liability,  and  the  defence  relied  upon  is  a 
special  contract  between  the  parties,  such  special  contract,  or  so  much. 
01  it  as  is  material,  should  be  set  out  or  stated  in  the  defence.  If  the 
special  contract  relied  upon  is  within  the  Railway  and  Canal  Traffic 
Act,  1854,  it  must  satisfy  the  conditions  of  that  statute.  The  Railway 
and  Canal  Traffic  Act,  1854  (17  &  18  Yict.  c.  31),  s.  7,  enacts  that  every 
railway  company  and  canal  company  *'  shall  be  liable  for  the  loss  of, 
or  for  any  injury  done  to  any  norses,  cattle,  or  other  animals,  or  to 
any  articles,  goods  or  things  in  the  receiving,  forwarding  or  delivear* 
ing^  thereof,  occasioned  by  the  neglect  or  default  of  such  company 
or  its  servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  and  given  by  such  company  contrary  thereto,  or  in  anywise  Hmit* 
ing  such  liability;  every  such  notice,  condition,  or  declaration  bein^ 
hereby  declared  to  be  nuU  and  void.  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  saia  companies  from 
making  such  conditions  with  respect  to  the  receiving,  forwarding,  and 
delivermg  of  any  of  the  said  animals,  artides,  goods,  or  things,  as  shall 
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by  the  plainiifi  [or^  by  the  peison  delivering  the  goods],  and 
sabjeot  to  oertain  juist  and  reasonable  conditions  oontaaned  in  the 


he  adjad£;ed  by  the  Court  or  Judge  before  whom  any  question  relating 
thereto  ^all  oe  tried  to  be  just  and  reasonable.  Provided  always,  that 
no  greater  damages  shall  be  recovered  for  the  loss  of,  or  for  any  injury 
done  to  any  such  animals,  beyond  the  sums  hereinafter  mentioned; 
(that  is  to  say)  for  any  horse,  £50;  for  any  neat  cattle,  per  head, 
£15;  for  any  sheep  or  pigs,  per  head,  £2;  unless  the  person  sending 
or  delivering  the  same  to  such  company  shall,  at  the  time  of  su^ 
delivery,  have  declared  them  to  be  respectively  of  higher  value  than 
as  above  mentioned ;  in  which  case  it  shall  be  lawful  for  such  com- 
pany to  demand  and  receive  by  way  of  compensation  for  the  increased 
risk  and  care  thereby  occasioned  a  reasonable  percentage  upon  the  excess 
of  the  value  so  declared  above  the  respective  sums  so  limited  as  aforesaid, 
and  which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge ;  and 
such  peroenta^  or  increased  rate  of  charge  shall  be  notified  in  the 
manner  prescribed  in  the  statute  11  Geo.  IV.  &  1  Will.  lY.  c.  68,  and 
shall  be  oinding  upon  such  company  in  the  manner  therein  mentioned. 
Provided  also,  tnat  the  proof  of  the  value  of  such  animals,  articles,  goods, 
and  things,  and  the  amount  of  the  injury  done  thereto,  shall  in  all  cases 
lie  upon  the  person  claiming  compensation  for  such  loss  or  injury. 
Provided  also,  that  no  special  contract  between  such  company  and  any 
other  parties  respecting  the  receiving,  forwarding,  or  delivering  of  any 
animals,  articles,  goods,  or  things  as  aioresaid,  shall  be  binding  upon  or 
affect  any  such  party  unless  the  same  be  signed  by  him,  or  by  me  person 
delivering  such  animals,  articles,  goods,  or  thin^  respectively,  for  car- 
riage. Provided  *also,  that  nothing  herein  contamed  snail  alter  or  affect 
llie  rights,  privileges,  or  liabilities  of  any  such  company  under  the  said 
Act,  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  with  respect  to  articles  of  the 
descrintions  mentioned  in  the  said  Act."    (See  avUe^  p.  666.) 

Unaer  the  above  statute,  the  following  conditions  nave  been  held  te  be 
reasonable : — ^That  no  claim  for  loss  woiud  be  allowed  unless  made  within 
seven  days  of  the  time  when  the  goods  should  have  been  delivered  {Lewis 
T.  G.  W,  By.  Co,,  5  H.  &  N.  867);  that  the  company  would  not  be 
answerable  for  the  loss  of  any  goods  which  were  untruly  or  incorrectly 
described  in  the  receiving  note  [lb.) ;  that  in  carrying  fish  the  company 
"would  not  be  responsible  under  any  circumstances  for  loss  of  market,  or 
for  other  loss  or  mjury  arising  from  delay  or  detention  of  train,  exposure 
to  weather,  stowage,  or  from  any  cause  whatever  other  than  gross  neglect 
or  fraud  {Beal  v.  South  Devon  By.  Co.,  6  H.  &  N.  875;  29  L.  J.  Ex.  441 ; 
3  H.  &  C.  337) ;  that  in  carrying  meat  the  company  would  not  be  liable 
for  loss  of  market,  provided  the  goods  were  delivered  in  reasonable  time 
after  the  arrival  thereof  at  the  stetion  from  whence  delivery  was  te  be 
made  {Lord  v.  Midland  By.  Co.,  L.  R.  2  0.  P.  339;  and  see  White  v.  O. 
TV.  By.  Co.,  2  0.  B.  N.  S.  7;  26  L.  J.  0.  P.  168). 

The  following  are  instances  of  conditions  which  have  been  held 
unreasonable: — That  the  company  should  not  be  liable  for  the  loss, 
detention,  or  damage  of  any  packa^  insufficiently  or  improperly  packed 
{Simms  v.  G.  W,  By,  Co.,  18  0.  B.  805;  GarUm  v.  Bristol  &  Exeter  By, 
Co.,  1  B.  &  S.  112 ;  30  L.  J.  Q.  B.  273) ;  that  the  company  should  not  be 
responsible  for  the  loss  of  or  injury  to  certain  specified  goods,  unless 
declaied  and  insured  according  te  their  value  {Peek  v.  North  Staffordshire 
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said  contract,  one  of  which  conditions  was  [^here  state  the  condi* 
tion  exempting  from  liability y  and  allege  that  the  loss  or  injury  arose 
from  a  came  within  the  meaning  of  the  exempiioii]. 


By,  Co.,  10  H.  L.  0.  472 ;  32  L.  J.  Q.  B.  241 ;  see  Aahendtm  y.  L.  <fe  B. 
By.  Co.t  6  Ex.  D.  190;  42  L.  T.  586)  where  a  like  condition  as  to  dogs 
was  held  bad;  see  also  Dickson  y.  G.  N.  By.  Co.,  18  Q.  B.  D.  176) ;  that 
the  owner  of  cattle  sent  by  the  railway  must  see  to  the  efficiency  of  the 
waggon  before  he  allows  his  stock  to  be  placed  therein,  and  complaint 
must  be  made  in  writing  as  to  all  defects  before  it  leaves  the  station 
{Gregory  y.  Midland  By.  Co.,  2  H.  &  C.  944  ;  33  L.  J.  Ex.  155) ;  that  the 
owners  of  live  stock  should  undertake  all  risks  of  conveyance,  loading  and 
unloading,  whatsoever,  as  the  company  would  not  be  responsible  for  any 
injury  or  damage,  howsoever  caused,  occurring  to  any  live  stock  travelling 
upon  their  railway  {M^Manus  v.  L,  &  Y,  By.  Co.,  4  H.  &  N.  827 ;  28  L.  J. 
Ex.  353);  that,  upon  the  carriage  of  cattle  at  the- ordinary  rates,  the 
company  should  not  be  answerable  for  any  danger  arising  from  over- 
carnage,  detention  or  delay  in  conveying  or  delivering,  however  caused 
{Allday  v.  G.  W.  By.  Co.,  5  B.  &  S.  903 ;  34  L.  J.  Q.  B.  5) ;  that  horses 
were  to  be  carried  entirely  at  the  owner's  risk  (M*Cance  v.  L.  A  N.  W.  By, 
Co.,  7  H.  &  N.  477  ;  31  L.  J.  Ex.  65) ;  that  tne  company  should  not  be 
liable  for  damage  to  cattle  from  any  cause  whatever,  and  that  cattle 
should  be  carried  entirely  at  the  owner's  risk  [Gregory  y.  Midland  By.  Co,^ 
2  H.  &  C.  944 ;  33  L.  J.  Ex.  155 ;  see  Booth  y.  N.  E.  By.  Co.,  L.  R.  2  Ex. 
173;  36  Ij.  J.  Ex.  83,  where  a  similar  condition  was  held, bad,  although 
the  owner  was  allowed  a  free  pass  for  a  person  to  take  care  of  the  cattle). 
But  in  several  of  the  last  cited  cases,  one  of  the  grounds  of  decision  w&s 
that  the  conditions  purported  to  be  applicable  in  all  cases,  and  that  the 
railway  company  dia  not  oflfer  the  consignor  any  reasonable  alternative  of 
sending  the  goods  on  any  other  terms.   (See  Peek  y.  North  Staffordshire  Ri/^ 
Co.,  Simons  v.  G.  W.  By,  Co.,  Ashendon  v.  L.  <fc  B.  By.  Co.^  Dickson  y.  fj, 
N.  Ry.  Co.,  supra.)    "Where  the  company  have  two  rates  of  charge  for  the 
carriage  of  particular  kinds  of  goods,  one  being  the  ordinary  reasonable 
and  lawful  rate  at  which  they  carry  such  goods,  subject  to  the  ordinary 
responsibilities  of  carriers,  and  the  other  a  lower  rate  at  which  they  carry 
sucn  goods  only  on  the  conditions  of  a  special  contract  exempting  them 
from  all  liability  for  loss  or  injury,  and  the  consignor,  knowing  that  he 
has  the  alternative  at  his  option  of  having  the  ^oods  carried  at  the 
ordinary  rate  and  upon  the  ordinary  terms  as  to  me  carrier's  liability, 
sends  them  at  the  lower  rate  and  subject  to  a  special  contract  signed 
according  to  the  statute  and  containing  conditions  such  as  those  last 
mentioned,  such  conditions  have,  in  many  cases,  been  held  to  be  just  and 
reasonable,  and  to  be  binding  on  the  consignor.   (See  Bobinson  y.  G.  W.  Ry^ 
Co.,  35  L.  J.  C.  P.  123 ;  Lewis  v.  G.  W.  By.  Co.,  3  Q.  B.  195;  ManchesUr 
By.  Co.  y.  Brown,  8  App.  Cas.  703 ;  G.  W.  By.  Co.  y.  McCarthy,  12  App, 
Cas.  218.) 

As  to  what  is  a  sufficient  reference  to  a  special  condition  to  embody  it 
in  a  note  signed  by  the  consignor  which  does  not  itself  contain  the 
condition,  see  Peek  v.  N.  S.  By.  Co.,  10  H.  L.  C.  472;  32  L.  J.  a  B.  241  ; 
and  Lewis  v.  G,  W.  By.  Co.,  3  0.  B.  D.  195. 

Where  a  consignor  or  his  agent  for  delivery  signs  a  consignment  note 
containing  such  conditions,  he  must  be  taken  to  have  known  its  oontentB, 
although  he  signed  it  without  reading  them.    (See  Lewis  y.  G,  W.  /Ty. 
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Co.,  5  H.  &  N.  867 ;  and  **  Bailments ^^^  ante,  p.  114.)  A  oondition  which 
merely  proyides  that  horses,  &c.,  are  to  be  carried  *'at  owner's  risk" 
does  not  apply  to  damage  caused  by  delay  in  carrying.  {Bohinson  y. 
O.  W,  Ry,  Co,,  supra,)  A  oondition  exempting  from  liability  for  deten- 
tion, &c.,  imless  arising  from  wilful  misconduct,  did  not  protect  the 
company  from  liability  for  their  refusing  to  deliver  the  ^ods  in  con- 
sequence of  a  mistake  of  one  of  their  clerks  in  not  entering  the  goods 
aa  •'  carriage  paid."  {Gordon  v.  O.  W.  By,  Co,,  8  Q.  B.  D.  44;  51  L.  J. 
a  B.  58.) 

Under  the  proviso  in  s.  7,  limiting  the  damages  for  loss  of  or  injury  to 
animals  to  certain  fixed  sums,  but  permitting  the  company  to  demand  a 
reasonable  percentage  for  increased  risk  upon  the  excess  of  value  declared 
beyond  such  sums,  me  company  is  not  entitled  to  demand  such  percentage, 
unless  the  person  sending  tne  aniTnals  declares  the  higher  value  with  tne 
intention  of  paying  it;  the  companj  is  bound  to  carry  at  the  ordinary 
rate  of  charge  if  the  sender  requires  it,  but  will  do  so  in  such  case  without 
the  increased  risk,  notwithstanding  tiiey  may  have  notice  of  the  higher 
value  of  the  animals.  {Bohinson  v.  L.  &  S.  W,  By,  Co.,  19  0.  B.  N.  S.  61 ; 
34  L.  J.  0.  P.  234.) 

A  declaration  of  value  made  in  order  to  get  the  goods  carried  at  a  lower 
rate  will  bind  the  owner  on  the  question  of  damages.  {M''Canc/e  v.  L,  & 
N.  W.  By,  Co,,  3  H.  «&  0.  343 ;  34  L.  J.  Ex.  390  la  cases  where  the 
company  are  not  protected  by  a  special  contract  under  s.  7,  the  proviso 
limiting  the  amount  of  damages  recoverable  in  respect  of  animals, 
protects  the  company  during  the  receiving  of  the  animals,  though  the 
ticket  has  not  then  been  taken  and  no  complete  contract  has  been  entered 
into,  {ffodgman  v.  West  Midland  By.  Co,,  5  B.  &  S.  173;  6  lb.  560;  33 
L.  J.  Q.  B.  233 ;  35  lb.  85.) 

If  some  of  the  conditions  contained  in  a  special  contract  are  unreason- 
able, the  coinpany  may  nevertheless  rely  on  others  of  them  which  are 
reasonable.  (M^Cance  v.  L,  &  N.  W.  By,  Co.,  supra,)^  But  a  condition 
which  purported  to  exempt  the  company  from  all  liability  for  loss  in  any 
case,  and  was  therefore  held  unreasonable  as  extending  even  to  a  loss  by 
gross  negligence  or  wilful  default  (in  a  case  where  no  alternative  was 
offered  by  the  company),  was  held  not  to  be  divisible,  and  to  be  no 
protection  to  the  company,  even  assuming  that  the  loss  arose  merely 
from  accident,  and  without  any  negligence  or  default  on  their  part. 
{Ashendon  v.  L,  &  B.  By.  Co,,  supra;  see  also  Manchester  By,  Co,  v. 
Brown,  supra,) 

The  provisions  of  s.  7  do  not  extend  to  conditions  relating  to  the 
carriage  of  goods  or  animals  by  one  railway  company  over  the  line  of 
another.     [Zunz  v.  8.  E.  By.  Co.,  L.  B.  4  Q.  B.  539 ;  38  L.  J.  Q.  B.  209.) 

The  word  "servants"  in  s.  7  means  not  merely  servants  properly  so 
called,  but  also  the  agents  (not  strictlv  servants)  employed  dv  railway 
companies  to  do  for  them  work  which  such  companies  are  bound  to 
perform  under  their  contracts  with  the  consignors.  {Doolan  v.  Midland 
By.  Co.,  2  App.  Cas.  792.) 

In  general,  passengers'  luggage  received  for  carriage  by  a  railway 
company  is  **  goods"  within  s.  7,  and  any  special  contract  or  condition 
limiting  the  liability  of  the  company  in  respect  of  the  loss  or  injury  of 
such  lu^page  must  be  just  and  reasonable,  and  must  be  signed,  as 
required  by  that  section,  m  order  to  protect  the  company.  (Cohen  v.  S.  E. 
By.  Co.,  1  Ex.  D.  217 ;  2  lb,  253;  45  L.  J.  Ex.  298;  46  lb.  417;  CuHer 
T.  N.  L.  Ry.  Co,,  19  a  B.  D.  64 ;  56  L.  J.  Q.  B.  648.) 
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n.  Of  Passenoers  by  Land. 

Denial  that  the  Plaintiff  teas  a  Passenger. 

The  plaintiff  did  not  become  nor  was  he  a  passenger  to  be 
carried  by  the  defendants  for  reward,  or  at  all. 


The  like  {B.  8.  C.  1883,  App.  D.  Sect.  T.,  No.  3). 

The  defendant  did  not  reoeive  the  plaintiff  as  a  passenger  to 
be  oanied  as  alleged. 


Denial  of  the  alleged  want  of  Care  and  Skilly  and  of  the  alleged 

Injuries. 

1.  The  defendants  were  not  guilty  of  any  want  of  oare  or  skill 
in  or  about  carrying  the  plaintiff. 

2.  The  plaintiff  was  not  injured  or  damaged  as  alleged,  or 
at  all. 


The  Act  does  not  apply  to  the  receiymg  of  goods  by  railway  companies 
at  their  stationB  for  safe  custody  and  re-deliyery  to  the  owners,  and  not 
for  the  purpose  of  carriage  (Van  Toll  v.  8.  E,  Ry.  Co.,  12  C.  B.  N.  S. 
75 :  31  L.  J.  G.  P.  241) ;  and  therefore  in  such  cases  an  unsigned  con- 
dition, if  sufficiently  brought  to  the  notice  of  the  owner,  may  exempt 
the  company  from  responsibility  for  loss  or  damage  (26.;  see  **Ba(lfMnti" 
ante,  p.  114). 

The  provisions  of  this  statute  with  respect  to  the  requisites  of  special 
contracts  only  apply  in  cases  of  loss  or  injury  occasioned  by  the  neglect 
or  default  of  the  company  or  its  servants,  and  not  in  cases  of  loss  or 
injury  arising  purely  from  accident.  (See  HarrUon  v.  L,  <fc  B.  Ry.  Co,^ 
2  B.  &  S.  122 ;  31  L.  J.  Q.  B.  113;  Shaw  v.  G.  W.  Ry.  Co.,  (18W)  1 
a  B.  373.) 

Apart  from  any  special  contract  or  condition,  it  appears  to  be  in 
general  a  defence  to  an  action  against  a  carrier  for  loss  of  or  injury  to 
goods,  that  the  loss  or  injury  was  occasioned  solely  by  ths  negligence 
and  default  of  the  plaintiff  himself,  without  any  defaiilt  on  the  part  of 
the  defendants.  (See  Webb  v.  Page,  6  M.  &  G.  196 ;  MaHin  v.  0.11.  By. 
Co.,  16  0.  B.  179 ;  24  L.  J.  0.  P.  209 ;  Pardington  ▼.  South  WaUa  By. 
Co.,  1  H.  &  N.  392.) 

As  to  the  carriage  of  goods  by  sea  by  railway  oompaaies,  see  "  iSAtp- 
ping,''  ante,  p.  337. 
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Defence  of  a  Special  Contract  by  which  the  Passenger  agreed  to 
relieve  the  Defendants  from  all  Imhilityfor  Personal  Injury  (jj). 

The  plaintiff  became  and  was  a  passenger  to  be  oarried  by  the 
defendants  by  railway  on  the  said  journey  upon  the  terms, 
amongst  others,  that  the  defendants  should  in  no  ease  be  liable 
to  him  for  any  injury,  loss  or  damage  he  might  sustain  through 
any  negligence  or  breach  of  contract  on  their  part. 

Particulars : — 

Instate  same,  e.g..  The  said  terms  were  embodied  in  a  written 
contract  with  the  defendants,  signed  by  the  plaintiff.] 


Defence  to  an  Action  for  Loss  of  a  Passenger^ s  Luggage,  that  the 
Loss  arose  from  the  Conduct  of  the  Plaintiff, 

The  alleged  failure  of  the  defendants  to  carry  the  said  lug- 
gage, and  the  loss  thereof,  was  not  due  to  any  default  on  the 
part  of  the  defendants,  but  was  caused  by  the  conduct  of  the 
plaintiff  in  taking  it  out  of  the  custody  of  the  defendants  at 
,  during  the  said  journey,  and  there  leaving  it  on  the  plat- 
form [or,  as  the  case  may  be"]. 


Defence  of  Contributory  NegKgence  to  a  Claim  in  respect  of 
Personal  Injuries :  see  **  Carriers,**  post,  p.  860. 
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(g)  In.  the  case  of  actions  by  passengers  for  personal  injuries,  a 
special  contraot  entered  into  by  tne  passenger  reueyinff  the  company 
mnn  liability  may  oonstihite  a  good  defence,  althougp  it  is  not  in 
writing  or  signed  by  the  passenger  (see  Gallin  Y,L,<kN  W.  By.  Co,,  L.  B. 
10  0.  B.  212;  44  L.  J.  Q.  B.  89;  Hall  y.  N,  E.  By.  Co.,  L.  B.  10  Q.  B. 
437 ;  44  L.  J.  Q.  B.  164) ;  but  with  regard  to  passengers*  luggage  injured 
or  lost  by  neg^gence  it  is  otherwise,  as  s.  7  of  the  Bailway  and  Glinal 
Traffic  Act,  1854  (cited  '*  Carriers,^*  ante,  p.  670}  is  applicable  to  luggage 
{Cutler  V.  N.  L.  By.  Co.,  19  a  B.  D.  64 ;  56  L.  J.  Q.  B.  468). 

(a)  Contracts  required  to  be  made  in  order  to  carry  out  the  purposes 
for  which  trading  companies  are  incorporated  form  one  of  the  exceptions 
to  the  rule  that  a  corporation  can  only  contract  by  writing  under  its 
common  seal.    (See  **  UorporcUion,*^  post,  p.  688.) 

With  respect  to  the  form  in  which  contracts  may  be  yalidly  made  on 
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behalf  of  oompanies  formed  under  the  Companies  Act,  1862,  s.  87  of  the 
€k)mpame8  Act,  1867,  contains  the  following  provisions,  yiz. : — 

*'  (1)  Any  contract  which,  if  made  between  private  persons,  would  be 
by  law  reouired  to  be  in  writing,  and  if  made  according  to  English  law 
to  be  unaer  seal,  may  be  made  on  behalf  of  the  company  in  writing 
under  the  common  seal  of  the  company,  and  such  contract  may  be  in  the 
same  manner  varied  or  discharged. 

**  (2)  Any  contract  which,  if  made  between  private  persons,  would  be 
by  law  required  to  be  in  writing  and  signed  by  the  j)arties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the  company  m  writing,  signed  by 
any  person  acting  under  the  express  or  implied  authority  of  the  company, 
and  such  contract  may  in  the  same  manner  be  varied  or  discharged. 

"  rs)  Any  contract  which,  if  made  between  private  persons,  would  by 
law  oe  valid  although  made  bv  parol  only,  and  not  reduced  into  writing, 
may  be  made  by  parol  on  behalf  of  the  company  by  any  person  acting 
under  the  express  or  implied  authority  of  the  company,  and  such  contract 
may  in  the  same  way  be  varied  or  discharged." 

Sect.  97  of  the  Companies  Clauses  Consolidation  Act,  1845,  contains 
similar  provisions  with  respect  to  the  mode  in  which  contracts  may  be 
made  by  directors  or  a  committee  of  directors  on  behalf  of  any  company 
to  which  that  Act  applies. 

Similarly,  the  Companies  Act,  1862,  s.  47  (the  provisions  of  which 
are  not  affected  by  the  Bills  of  Exchange  Act,  1882,  see  ss.  22  (1), 
91  r2),  97  f3)  of  tnat  Act),  enacts  that  ''a  promissory  note  or  bill  of 
excJiange  uiall  be  deemed  to  have  been  made,  accepted,  or  indorsed,  on 
behalf  of  any  company  under  this  Act,  if  made,  accepted,  or  indorsed  in 
the  name  of  the  company  by  any  person  acting  under  the  authority  of  the 
company,  or  if  made,  accepted,  or  indorsed  by,  or  on  behalf,  or  on  account 
of  the  companj,  by  any  person  acting  under  the  authority  of  the  com- 
pany ";  but  this  does  not  empower  the  directors  of  a  company  under  that 
Act  to  bind  the  company  by  negotiable  instruments,  where  the  issuing  of 
such  instruments  is  not  otherwise  within  the  scope  of  its  constitution, 
and  such  a  power,  if  it  exists,  must  be  expressly  or  impliedly  given  by 
the  memorandum  or  articles  of  association.  {Peruvian  Ry%,  Co,  v.  Hiamei 
Marine  Ina.  Co.,  L.  E.  2  Ch.  617 ;  37  L.  J.  Ch.  864.) 

"Where  a  note  or  bill  is  made  or  accepted  by  the  directors  or  agents  of  a 
company,  it  must  ai)pear  on  the  face  of  the  note  or  bill  uiat  such 
directors  or  agents  signed  only  in  that  capacity  and  on  behalf  of  the 
company,  otherwise  the  company  will  not  be  bound  by  the  note  or  bill, 
and  the  persons  signing  it  may  be  personally  liable.  (See  the  Bills  of 
Exchange  Act,  1882,  s.  26,  ante,  p.  641 ;  and  see  Healey  v.  Storey,  3  Ex. 
3 ;  Cray  v.  Boper,  L.  R.  1  C.  P.  694 ;  Courtauld  v.  8ander$,  16  L.  T.  562; 
Dutton  V.  Marsh,  L.  E.  6  Q.  B.  361 ;  40  L.  J,  Q.  B.  175 ;  Alexander  v. 
Sizer,  L.  E.  4  Ex.  102;  38  L.  J.  Ex.  59.)  But  in  some  cases  where  a 
director  or  agent  of  a  company  is  charged  as  personally  liable  on  a  bill 
or  note,  it  is  a  defence  to  an  action  by  the  drawer  or.  payee  that  the 
note  or  bill  was  not  delivered  by  the  defendant  or  received  py  the  plaintiff, 
except  as  a  note  or  acceptance  on  behalf  of  the  oomnany,  and  that  there 
was  no  intention  on  either  side  that  the  defendant  siiould  be  personally 
liable.  (See  Price  v.  Taylor,  5  H.  &  N.  540 ;  29  L.  J.  Ex,  31 ;  Courtauli 
v.  Sanders,  16  L.  T.  468 ;  Wake  v.  Harrop,  5  H.  &  N.  768 ;  1  H.  A  C. 
202:    30  L.  J.  Ex.  273  ;  31  lb.  451.) 

A  railway  company  incorporated  in  the  usual  way  has  no  power  to 
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draw,  accept,  or  indorse  bills  of  exchange.    {Bateman  y.  Mid- Wales  By, 
Co.,  L.  E.  1  0.  P.  499;  35  L.  J.  0.  P.  205.) 

The  production  of  a  document  bearing  the  seal  of  a  company  or  cor- 
poration is  primd  facie  evidence  that  the  seal  was  properly  affixed  {D*Arcy 
T.  Tamar  By.  Co.,  L.  B.  2  Ex.  158 ;  36  L.  J.  Ex.  37 ;  Boyal  British  Bank 
V.  Turquand,  6  E.  &  B.  248  ;  6  lb.  327 ;  24  L.  J.  Q.  B.  327  ;  25  lb.  317) ; 
but  where  the  plaintiff  relies  upon  an  instrument  bearing  the  seal  of  a 
company  or  corporation,  the  defendants  may  (except  in  cases  where  by 
their  conduct  or  otherwise  they  are  estopped  from  so  doing)  show  by  way 
of  defence  that  the  seal  was  affixed  improperly  and  by  persons  who  had 
no  authority  to  use  it  {D*Arcy  v.  Tamar  By.  Co.,  supra;  Bank  of  Ireland 
y.  Evans'  Charities,  5  H.  L.  0.  389 ;  In  re  Metropolitan  Bank,  2  Ch.  D. 
366 ;  45  L.  J.  Ch.  625 ;  May(yr  of  the  Staple  v.  Bank  of  England,  21 
Q,.  B.  D.  160 ;  67  L.  J.  Q.  B.  418).  As  to  when  a  company  or  corpora- 
tion is  estopped  from  showing  that  their  seal  was  affixed  improperly  and 
without  authority,  see  Boyal  British  Bank  v.  Turquand,  supra;  In  re 
County  Life  Ass.  Co.,  L.  R.  6  Ch.  288;  38  L.  J.  Ch.  231 ;  Shaw  v.  F(yrt 
Phillip  Co.,  13  Q.  B.  D.  103;  Mayor  of  the  Staple  v.  Bank  of  England, 
supra;  Bank  of  England  y.  Vagliano,  (1891)  A.  C.  107,  115;  60  L.  J. 
a  B.  446. 

Where  the  directors  or  agents  of  a  company  hare,  on  its  behalf,  entered 
into  contracts  which  are  vUra  vires  of  the  company,  as  not  being  within 
the  scope  of  its  constitution,  or  as  being  expressly  or  impliedly  prohibited 
by  any  statutes  by  or  under  which  it  is  created,  such  contracts  are  not 
binding  on  the  company.  {Copper  Miners  Co.  y.  Fox,  16  Q.  B.  229 ;  20  L.  J. 
Q.  B.  174 ;  Bateman  v.  Ashton-under-Lyne,  3  H.  &  N.  323 ;  27  L.  J.  Ex. 
458;  Bateman  r.  Mid-Wales  By.  Co.,  L.  R.  1  0.  P.  419;  35  L.  J.  0.  P. 
205 ;  Ashhury  By.  Carriage  Co.  v.  Biche,  L.  B.  7  H.  L.  653 ;  44  L.  J,  Ex. 
185 ;  Attorney-General  y.  G.  E.  By.  Co.,  5  App.  Cas.  473 ;  49  L.  J.  Ch.  545; 
Weniock  y.  Biver  Dee  Co.,  10  App.  Cas.  364;  and  see  **  Corporation,*'  post, 
p.  690 ;  *'  Societies,"  post,  p.  842.) 

In  fhe  case  of  com^ames  formed  under  the  Companies  Act,  1862,  the 
scope  of  their  constitution  is  defined  and  limited  by  their  memorandum  of 
association,  and  they  haye  no  power  of  entering  into  contracts  for  pur- 
poses  not  coyered  by  that  memorandum  either  expressly  or  by  reasonable 
implication  therefrom.  {Ashbury  By.  Carriage  Co.  y.  Biche,  and  Attorney- 
General  y.  G.  E.  By.  Co.,  supra;  Ashbury  y.  Watson,  30  Ch.  D.  376.)  But 
ambiguous  statements  in  such  memorandum  may  be  explained  by  extem- 
poraneous articles  of  association.  {In  re  Pyle  Works,  44  Ch.  D.  534 ;  59 
L.  J.  Ch.  489.} 

Contracts  wiiich  are  tdtra  vires  of  the  companj^  are  incapable  of  being 
ratified  eyen  by  tiie  unanimous  consent  of  all  the  indiyidual  shareholders. 
{Ih. ;  and  see  infra.)  As  to  the  ordinary  implied  powers  of  a  trading 
company  to  borrow  money  for  the  purposes  of  its  business,  see  General 
Auction  Co.  y.  Smith,  (1891)  3  Ch.  432  ;  60  L.  J.  Ch.  723. 

Persons  dealing  with  a  company  are  deemed  to  haye  read  the  public 
documents  relating  to  the  constitution  of  the  company,  for  instance,  the 
Act  or  Acts  of  Paniament  by  or  under  which  it  is  established,  and,  in  the 
case  of  a  company  formed  under  the  Companies  Act,  1862,  the  memoran- 
dum and  articles  of  association,  and  to  haye  had  notice  of  eyerything 
therein  stated,  including  all  limitations  or  qualifications  therein  contained 
of  the  nowers  of  the  directors  or  officers  of  the  company.  {Ernest  y.  Nichols, 
6  H.  h.  0.  401,  417 ;  Balfour  y.  Ernest,  5  C.  B.  N.  S.  601 ;  28  L.  J.  C.  P. 
170;   In  re  County  Life  Ass.  Co.,  L.  E.  5  Ch.  288;  38  L.  J.  Ch.  231; 
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Irvine  y.  Union  Bank  of  Awtrdlia,  2  App.  Gas.  366 ;  46  L.  J.  P.  0.  87 ; 
Ashbury  By.  Carriage  Co,  v.  Biche,  &upra  ;  and  see  the  oases  next  cited.) 
But  persons  who  are  dealing  banct  fide  with  a  company  or  its  directors 
or  agents,  and  who  have  no  actual  notice  of  any  irregularity,  are  not 
bound  to  make  inquiry  beyond  the  contents  of  the  public  documents 
above  mentioned,  and  are  not  affected  with  construcUve  notice  of  the 
proceedings  of  the  company  as  to  matters  of  internal  management.  Such 
persons,  £erefore,  where  the  companies  Act  of  Parliament  or  articles  of 
association  authorize  the  directors  to  exercise  certain  powers  subject  to 
the  fulfilment  of  certain  conditions,  and  the  directors  or  the  persons  acting 
as  directors  appear  to  be  duly  exerdsing  those  powers,  are  entitled  to 
assume  that  the  directors,  or  de  facto  directors,  have  been  duly  ap- 
pointed, and  that  the  conditions  required  for  the  valid  exercise  of  their 
powers  have  been  duly  fulfilled.  {Boycd  British  Bank  v.  Turquandy  5  E. 
&  B.  248 ;  6  lb.  327 ;  24  L.  J.  Q.  B.  327 ;  25  lb.  317 ;  Agar  v.  Athenceum 
Asa.  Co.,  3  C.  B.  N.  S.  726 ;  27  L.  J.  0.  P.  95 ;  ToUerdell  v.  Fareham Brick 
Co.,  L.  R.  1  C.  P.  674 ;  35  L.  J.  0.  P.  278 ;  In  re  County  Life  Ass.  Co., 
supra;  Mahony  v.  Easit  Holyford  Mining  Co.,  L.  B.  7  EL  L.  869;  In  re 
Bomford  Canal  Co.,  24  Ch.  D.  85 ;  County  Bank  of  Oloucester  v.  Budry  Co., 
(1895)  1  Ch.  629  ;  64  L.  J.  Ch.  451.) 

Where  the  articles  of  a  company  provided  in  effect  that  the  members 
should  not  be  associated  as  members  of  the  company  until  a  certain 
amount  of  capital  was  subscribed,  it  was  held  that  a  contract  made  with 
l^e  company  oef  ore  that  amount  of  capital  was  subscribed  was  not  bind- 
ing. {Peirce  v.  Jersey  Waterworks  Co.,  L.  R.  5  Ex.  209 ;  39  L.  J.  Ex.  156 ; 
see  Lindlev  on  Companies,  5th  ed.,  p.  170.) 

As  to  what  amounts  to  a  binding  ratification  by  a  company  of  contracts 
which,  though  within  the  competency  of  the  company,  were  ultra  vires  of 
the  directors  or  agents  who  made  them  on  the  company's  behalf ,  see  Ash-- 
bury  By.  Carriage  Co.  v.  Biche,  supra;  Phosphate  of  Lime  Co.  v.  Oreen, 
L.  R.  7  C.  P.  43 ;  Wilson  v.  West  Hartlepool  By.  Co.,  2  D.  J.  &  S.  475 ; 
Irvine  v.  Union  Bank  of  Australia,  2  App.  Oas.  366;  46  L.  J.  P.  C.  87; 
Grant  v.  U.  K.  Bys.  Co.,  40  Ch.  i>.  135;  In  rePortuguese  Copper Mines^  45 
Ch.  D.  16;  Lindley  on  Companies,  5th  ed.,  pp.  176,  223. 

A  contract  inade  bj  promoters  on  behalf  of  an  intended  company  before 
its  incorporation,  is  mcapable  as  such  of  ratification  by  the  company  when 
subsequently  formed  (see  Melhado  v.  Porto  AUegre  By.  Co.,  L.  R.  9  C.  P. 
503 ;  43  L.  J.  C.  P.  253;  In  re  Empress  Engineering  Co.,  16  Ch.  D.  125; 
In  re  Northumberland,  &c.  Co.,  33  Ch.  D.  16;  In  re  Skegness  Tramways 
Co.,  41  Ch.  D.  215 ;  58  L.  J.  Ch.  737 ;  "  Crnnpant/,"  ante,  p.  187);  and 
such  promoters  will  in  general  be  personally  liable  thereon,  m  the 
absence  of  a  substituted  contract  by  the  company.  {lb.)  But  a  contract 
made  by  the  promoters,  if  it  is  one  which  is  intra  vires  of  the  company, 
may  be  replaced  by  a  fresh  a^preement  on  the  same  terms  entered  into  by 
the  company  after  its  formation,  and  such  agreement  with  the  company, 
if  60  intended  bv  the  parties,  may  operate  by  way  of  novation  and  as 
a  discharge  of  the  former  contract  with  the  promoters.  {lb. ;  Healey 
on  Companies,  p.  35.) 

As  to  now  far  there  may  be  an  equitable  right  to  receive  payment  for 
services  rendered  of  which  the  company  has  had  the  benefit,  see  In  re 
Empress  Engineering  Co.,  supra;  In  re  Botheram,  <fec.  Co.,  25  Ch.  D. 
103. 

As  to  the  personal  liability  of  directors  for  breach  of  warranty  of 
authority,  where  they  profess  to  bind  the  company  by  oontncts  wbidi  ara 
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uUra  viresy  and  nnauthoriaed,  and  not  binding  upon  the  company,  see 
''Agent,''  ante,  p.  92. 

Directors  are,  in  general,  liable  to  account  to  tbe-  company  for  profits 
made  by  them  in  the  exercise  of  their  office,  and  by  reason  ox  Uieir 
position  as  trustees  or  agents  for  the  company.  (See  ** Agent,''  ante, 
pp.  94,  95.) 

As  to  the  liability  of  directors  or  officers,  &c,,  of  a  company  which  is 
being  wound  up  to  be  ordered  to  make  good  any  losses  sustained  by 
reason  of  misappropriation  or  misfeasance  on  their  i>art,  see  the  Companies 
(Winding  up)  Act,  1890  (63  &  64  Vict.  c.  63),  s.  10 ;  Archer's  Case,  (1892) 
1  Ch.  322;  61  L.  J.  Gh.  129;  Re  Lands  Allotment  Co,,  (1894)  1  Ch.  616; 
63  L.  J.  Ch.  291 ;  and  see  In  re  Kingston  Cotton  Co.,  No.  1,  (1896)  1  Ch.  6 ; 
Ih.  No.  2,  (1896)  2  Ch.  279;  65  L.  J.  Ch.  145,  673. 

As  to  tiie  liability  of  directors  and  promoters  for  false  statements  in  a 
prospectus,  &c.,  see  the  Directors'  Liability  Act,  1890,  cited  ** Fraud," 
ante,  p.  437. 

A  liquidator  in  a  winding-up  is  not  under  any  personal  liability  to 
individual  shareholders  or  creditors  of  the  comi)any  for  the  due  perform- 
ance of  his  duties,  as  to  collecting  and  distributing  the  assets,  and,  apart 
from  fraud  or  personal  misconduct,  they  have  no  right  of  acidon  agamst 
him  for  non-performance  thereof.  {Knowles  y.  Scott,  (1891)  1  Q.  B.  717  ; 
60  L.  J.  Ch.  284.) 

An  unregistered  association  of  more  than  twenty  persons  haying  gain 
for  its  object,  and  not  authorized  by  statute  or  by  letters  patent,  is 
Tendered  illegal  by  s.  4  of  the  Companies  Act,  1862  {In  re  Faastow,  &c., 
Asnirance  Ass,,  20  Ch.  D.  137;  51  JJ.  J.  Ch.  344);  and,  therefore,  all 
contracts  entered  into  with  such  association,  or  any  trustee  on  its  bdi^, 
in  the  course  of  carrying  on  its  business,  are  illegal,  and  are  not  enforce- 
able either  by  the  association  or  by  such  trustee  {In  re  South  Wales,  &c, 
Co.,  2  Ch.  D.  763 ;  46  L.  J.  Ch.  177 ;  Jennings  y.  Hammond,  9  Q.  B.  D. 
225;  51  L.  J.  Q.  B.  493;  Shaw  y.  Benson,  11  Q.  B.  D.  563;  52  L.  J. 
Q.  B.  575 ;  Shaw  y.  Simmons,  12  Q.  B.  D.  117 ;  53  L.  J.  Q.  B.  29 ;  Exp, 
PoppleUm,  14  Q.  B.  D.  379;  54  L.  J.  Q.  B.  336;  see  ''Illegality,"  post, 
p.  727). 

In  an  action  against  an  incorporated  company,  or  the  public  officer  of  a 
banking  company^  the  defendants  may  set  of!  calls  due  &om  the  plaintiff 
to  the  ooinpany.  (See  Moore  y.  Jifet,  Sewage  Co.,  3  Ex.  333;  Melvain  y. 
Maiher,  5  "Ek,  55 ;  iJeake  on  Contracts,  3rd  ed.  p.  882.) 

Similarly,  a  shareholder  sued  for  calls  by  a  company,  may,  in  general, 
plead  a  set-off  of  any  debts  due  to  him  from  the  company,  for  T^ch  he 
could  maintain  an  action  against  them  (see  Leake  on  Contracts,  supra), 
but  this  rule  is  subject  to  exception  in  cases  where  the  company  is  one 
which  has  been  formed,  and  is  being  wound  up  under  the  Companies 
Acts  (see  note  p.  683,  infra). 

Winding-up  proceeding  under  the  Companies  Acts  do  not  interfere 
with  the  right  of  an  ordinary  debtor  of  a  company  who  is  not  a  share- 
holder, and  who  is  sued  in  the  name  of  the  company  for  a  debt  which  has 
accrued  in  respect  of  transactions  previous  to  the  wmding-up,  to  set  off  a 
debt  which  has  accrued  due  to  hirh  from  the  company  preyiously  to  the 
■winding-up  (-4ndcr«on*«  Case,  L.  E.  3  Eq.  337  ;  36  L.  J.  Ch.  73;  Hxp. 
James,  Jj.  fe.  8  Eq.  225;  see  Mersev  Steel  Co,  y.  Naylor,  9  Q.  B.  D.  at 
pp.  661,  667) ;  and  it  would  seem  (notwithstanding  s.  101  of  the  Com- 
panies Act,  1862),  that  this  would  apply  also  to  a  shJEureholder,  if  the  debt 
•o  sued  for  was  unconnected  with  his  character  of  shareholder. 
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In  the  case  of  actions  brought  by  liquidators  in  the  name  of  insoWent 
companies  which  are  being  wound  up  under  the  Companies  Acts,  the 
right  of  set-off  on  the  part  of  defendants  who  are  not  shareholders  has 
been  extended  by  s.  10  of  the  Judicature  Act,  1875,  which  applies  in  such 
cases  the  rules  in  bankruptcy  with  respect  to  set-off  in  cases  of  *'  mutual 
credit,"  or  "mutual  dealings  "(see  Bankruptcy  Act,  1883,  s.  38;  "Sci-o/," 
poaty  p.  829),  and  thus  enables  such  defendants  to  plead  in  their  defence  a 
set-off  or  counterclaim  for  unliquidated  damages  in  respect  of  transactions 

Sreyious  to  the  winding-up,  though  only  to  the  extent  sufficient  for  a 
efence  to  the  action  {Mersey  Steel  Co,  v.  Naylor,  9  Q.  B.  D.  648 ;  9  App. 
Cas.  434 ;  53  L.  J.  Ch.  497 ;  see  ^a;;?.  Pelly,  21  Ch.  D.  492 ;  Lee  and  Chap- 
man's Case,  30  Ch.  D.  216;  54  L.  J.  Ch.  460 ;  Eberle's  Hotel  Co.  v.  Jotuu, 
18  Q.  B.  D.  459 ;  56  L.  J.  Q.  B.  278 ;  Sovereign  Life  Ass,  Co,  v.  Dodd, 
(1892)  2  Q.  B.  573 ;  62  L.  J.  Q.  B.  19) ;  and  in  such  cases  the  defendant 
may  plead  such  counterclaim  without  obtaining  leave  to  do  so  under 
s.  87,  cited  in/ra,  p.  681  {Mersey  Steel  Co,  v.  Naylor,  supra). 

It  appears  that  the  right  of  set-off  or  counterclaim  conferred  by  s.  10 
of  tke  Judicature  Act,  1875,  in  the  case  of  a  winding  up,  is  somewhat 
wider  than  the  corresponding  right  in  bankruptcy,  as  it  may  in  the  case 
of  a  winding  up  enable  a  defendant  to  set  up  such  counterclaim  as  above 
mentioned,  even  in  respect  of  damages  for  a  tort,  by  way  of  a  defence  to 
a  pecuniary  claim,  beoause  by  s.  158  of  the  Companies  Act,  1862,  sach 
damages,  though  they  could  not  be  proved  for  in  bankruptcy,  may  be 
proved  for  in  a  winding  up.  {Eberle's  Hotel  Co,  v.  Jonas,  supra,)  But  it 
seems  that  in  order  to  admit  such  right  of  set-off  or  counterclaim,  the 
claims  on  both  sides  must  be  j[>ecimiary  ones.    (75.) 

This  right  of  set-off,  &c.,  m  respect  of  "  mutual  dealings"  on  trans- 
actions previous  to  the  winding-up,  has  no  application  to  the  case  of  a 
shareholder  who  is  sued  for  calls  (see  GiWs  Case^  12  Ch.  D.  755,  cited  in 
note  in/ra,  p.  683),  though  it  woula  seem  applicable  (notwithstanding  the 
provisions  of  s.  101  of  the  Companies  Act,  1862)  to  actions  against  share- 
holders where  the  claim  against  them  is  not  a  claim  in  respect  of  money 
payable  on  their  shares. 

Where  the  liquidatx)r  of  a  company  under  the  Companies  Acts,  which 
is  bein^  wound  up  by  or  under  the  supervision  of  the  Court,  brings  an 
action  m  the  name  of  the  company  in  respect  of  transactions  of  the 
defendant  with  the  liquidator,  subsequently  to  the  commencement  of  the 
winding  up,  the  defendant,  whether  he  is  a  shareholder  or  not,  cannot, 
under  ordmary  circumstances,  set  off  or  counterclaim  for  any  debts  or 
damages  which  have  accrued  to  him  in  respect  of  transactions  with  the 
company  previously  to  the  winding-up.  {Sankey  Brook  Coal  Co,  v.  Marsh, 
L.  B.  6  Ex.  185  ;  40  L.  J.  Ex.  125 ;  tnct  Hall  Co,  v.  Douglas  Forge  Co,,  8 
0.  B.  D.  179  ;  51  L.  J.  a  B.  238 ;  In  re  Pyle  Works,  44  Ch.  D.  534 ;  59 
L.  J.  Ch.  489.)  It  would  appear  that  this  would,  in  general,  apply 
where  the  winding-up  was  voluntary.  (See  In  re  Whitehouse,  9  Ol  D. 
595.) 

At  any  time  after  the  petition  for  the  winding-up  of  the  company  under 
the  Companies  Acts,  1862  to  1893,  and  before  the  making  of  the  winding-up 
order,  the  division  of  the  High  Court  before  which  any  action  is  pending 
against  the  company  may,  upon  the  application  of  the  company  or  of  any 
creditor  or  contributory,  restrain  further  proceedings  in  such  action  upon 
such  terms  as  may  be  thought  fit.  (See  the  Companies  Act,  1862,  s.  85 ; 
Jud.  Act,  1873,  8.  24  (5) ;  In  re  People's  Garden  Co,,  1  Ch.  D.  44  ;  45  L.  J. 
Ch.  129 ;  In  re  General  Service  Stores,  (1891)  1  Ch.  496 ;  60  L.  J.  Ch.  586.) 
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Defence  to  an  Action  for  a  Call,  that  the  Call  was  not  duly  made  (i). 

The  Baid  call  was  not  duly  made. 

Particulars : — [^State  the  ground  of  defence  on  which  the  defen- 

There  is  a  smular  power  in  the  case  of  a  yoluntary-  winding-up.  (See 
Ih,,  and  s.  138  of  the  Companies  Act,  1862 ;  Walker  v.  Banagher  Distulery 
Co.,  1  Q.  B.  D.  129 ;  49  L.  J.  Q.  B.  134 ;  In  re  Lloyd,  6  Ch.  D.  339 ;  Bom  v. 
Gardden  Lodge  Co.,  3  Q.  B.  D.  235 ;  47  L.  J.  Q.  B.  338 ;  In  re  Artistic  Colour 
Printing  Co,,  14  Ch.  D.  602;  49  L.  J.  Ch.  526;  lindLey  on  Companies, 
5th  ed.  p.  676.) 

The  87th  section  of  the  Companies  Act,  1862,  enacts  that  *'when  an 
order  has  been  made  for  winding  up  a  company  under  this  Act,  no  suit, 
action  or  other  proceeding  shall  be  proceeded  with,  or  commenced  against 
the  company,  except  with  the  leave  of  the  Court,  and  subject  to  sudi 
terms  as  the  Court  may  impose." 

In  actions  brought  or  proceeded  with  against  a  company  contraiy  to 
the  aboye  enactment  after  a  winding-up  order,  the  defendant  would,  in 

feneral,  be  entitled  to  obtain  a  stay  of  proceedings  under  s.  24  (d)  of  the 
ud.  Act,  1873,  on  application  for  tnat  purpose  at  Chambers  in  the  action, 
and  such  application  seems  the  proper  course  to  adopt  under  such  cir- 
cumstances (see  Qarhutt  v.  Fawcus,  1  Ch.  D.  155  ;  In  re  People* s  Garden 
Co.,  1  Ch.  D.  44  ;  In  re  South  of  France  Pottery  Works,  37  L.  T.  260 ;  In  re 
Artistic  Colour  Printing  Co,,  supra),  though  it  is  conceived  that  the  facts 
bringing  the  case  within  the  statutory  prohibition  would  also  be  pleadable 
as  a  defence  (lb, ;  and  see  also  Sankey  Brook  Colliery  Co.  v.  Marsh  and 
Mersey  Sted  Co.  v.  Naylor,  above  cited). 

After  an  order  has  l>een  made  for  the  winding-up  of  any  company  under 
the  Companies  Acts,  the  judge,  in  whose  Court  such  winding-up  is  pend- 
ing, has  power  to  order  the  transfer  to  himself  of  any  action  pending 
in  any  other  division  brought  or  continued  by  or  against  such  company. 
(O.  XLIX.  r.  5.) 

{h)  In  actions  by  companies  for  calls  on  shares  the  defendant  is  not 
entitled  to  plead  a  mere  general  denial  of  the  alleged  debt,  but  must 
specifically  deny  such  of  the  matters  of  fact,  from  which  his  liability 
is  alleged  to  arise,  as  he  disputes,  and  must  allege  such  matters  (if  any) 
as  he  reHcs  upon  by  way  of  defence,  so  as  to  show  distinctly  on  what 
grounds  he  disputes  the  claim.     (See  **  Denials,*''  ante^  p.  548.) 

The  registers  of  shareholders  which,  under  the  provisions  of  the  Com- 
panies Clauses  Consolidation  Act,  1845,  and  the  Companies  Act,  1862, 
respectively,  are  required  to  be  kept  by  the  company,  are  only  primd 
facie  evidence  of  the  statements  contained  in  them,  and  those  state- 
ments may  therefore  be  rebutted  by  contrary  evidence.  {Shropshire  By, 
Co,  V.  Anderson,  3  Ex.  401 ;  Water/ord  By,  Co.  v.  Pidcock,  8  Ex.  279 ; 
Lindley  on  Companies,  dth  ed.  p]).  59  et  seq.)  The  provisions  of  s.  9  of 
the  Companies  Clauses  Consolidation  Act,  1845,  with  respect  to  the  seal- 
ing and  the  mode  of  keeping  the  register  of  shareholders  are  directory 
only,  and  the  fulfilment  of  tnose  provisions  is  not  essential  to  constitute 
a  person  a  shareholder.  {East  Gloucestershire  By.  Co.  v.  Bartholomew^ 
L.  E.  3  Ex.  15 ;  37  L.  J.  Ex.  17 ;  Wolverhampton  Waterworks  Co,  v. 
Hawkesford,  11  C.  B.  N.  S.  456;  31  L.  J.  C.  P.  184).  As  to  registers, 
see  fur&er,  **  Company,**  ante,  p.  379. 

As  to  the  defence  in  an  action  for  calls,  that  the  defendant  was  not  a 
shareholder,  see  Belfast  By,  Co,  v.  Strange,  1  Ex.  739 ;  Shropshire  By,  Co, 
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dant  relies^  e,  g.y  twenty-one  days'  notioe  of  the  making  of  the 
call  was  not  given  as  required  by  the  articles  of  association,  or, 
as  the  case  may  be."] 

V.  AnderMtiy  3  Ex.  401 ;  Liiidley  on  Companies,  5th  ed.  pp.  420  et  nq. ; 
Buckley  on  the  Companies  Acts,  6th  ed«  p.  451 ;  and  see  '*  Company y* 
anUy  pp.  183,  184. 

An  allottee  of  shares  may  in  general  refuse  to  acoej^t  or  be  bound  by 
the  allotment  if  there  is  unreasonable  delay  in  making  it  {Bamsgate  HoUl 
Co.  V.  Monteflore,  4  H.  &  C.  164 ;  35  L.  J.  Ex.  90) ;  or  if  it  is  made  by 
persons  not  authorized  to  make  it  {In  re  Stringer,  9  Q.  £.  D.  436 ;  In  rt 
Portuguese  Copper  Mines  Co.,  45  Ch.  D.  16 ;  58  L.  J.  Ch.  813 ;  see  Ex  p. 
Kennedy,  44  Ch.  D.  472 ;  59  L.  J.  Ch.  288) ;  or  if  it  is  not  in  aooordanoe 
with  the  terms  of  his  application  (see  Beck's  Case,  L.  B.  9  Ch.  392 ;  43 
L.  J.  Ch.  531 ;  In  re  New  Eberkardt  Co.,  43  Ch.  D.  118  ;  59  L.  J.  Ch.  73). 
But  he  may  disentitle  himself  from  raising  such  objections  by  acts  of 
acceptance  or  by  unreasonable  delay,  &c.  (See  In  re  BaUway  Time 
Tables  Co,,  42  Ch.  D.  98 ;  58  L.  J.  Ch.  504 ;  In  re  ScoUish,  <be.  Co.,  23 
Ch.  D.  413 ;  51  L.  J.  Ch.  841.) 

Among  other  usual  grounds  of  defence  to  actions  for  calls  are  the 
following,  viz.,  that  the  call  was  not  made  or  was  not  duly  made  (see  Wills 
V.  Murray,  4  Ex.  843 ;  In  re  Cawley  &  Co.,  42  Ch.  D.  209 ;  58  L.  J.  Ch. 
633);  or  was  made  by  incompetent  persons  [AngVo-CaXifomian,  dx.  Co. 
V.  Lewis,  6  H.  &  N.  174 ;  30  L.  J.  Ex.  50 ;  York  Tramways  Co.  v.  Willwfs, 
8  Q.  B.  D.  685) ;  or  was  not  authorized  by  the  constitution  of  tiie  com- 
pany (see  South  Eastern  By.  Co.  y.  Hehblewkite,  12  A.  &  E.  497 ;  Wetland 
By.  Co.  V.  Berrie,  6  H.  &  N.  416 ;  30  L.  J.  Ex.  163) ;  or  that  the  defen- 
dant receiyed  no  notice,  or  no  sufficient  notice,  of  the  call  (see  Miles  y. 
Bough,  3  Q.  B.  845;  Edinburgh  By.  Co.  y.  HebblewhiU,  6  M.  &  W.  707 ; 
London  &  Brighton  By.  Co.  y.  Wilson,  6  Bing.  N.  C.  135 ;  Lindley  on 
Companies,  5th  ed.  p.  417). 

In  an  action  for  calls  made  in  a  yoluntary  winding-uj)  under  the  Com- 
panies Acts,  the  mere  fact  that  the  defendant  had  no  notioe  that  his  name 
nad  been  placed  upon  the  list  of  contributories  is  no  defence.  {BrighUm 
Arcade  Co.  v.  Bowling,  L.  E.  3  C.  P.  175;  37  L.  J.  C.  P.  195.) 

Where  the  articles  of  association  of  a  company  registered  under  the 
Companies  Act,  1862,  proyided  in  effect  that  the  whole  capital  should  be 
subscribed  for  or  allotted  before  any  calls  were  made,  unless  the  directors 
should  otherwise  declare,  it  was  held  to  be  a  good  defence  to  an  action  for 
calls  that  all  the  capital  had  not  been  subscribed  for  or  allotted  before  the 
making  of  the  calls,  and  that  the  directors  had  made  no  such  declaration. 
{NoHh  Staffordshire  Steel  Co.  y.  Ward,  L.  R.  3  Ex.  172  ;  37  L.  J.  Ex.  83; 
see  Peirce  y.  Jerseif  Waterworks  Co.,  L.  E.  5  Ex.  209 ;  39  L.  J.  Ex.  156, 
cited  infra.)  It  is  not  a  condition  precedent  to  the  liability  for  calls 
that  all  the  capital  should  haye  be^  subscribed  for,  or  all  the  shares 
allotted,  before  the  calls  were  made,  unless  the  articles  of  association  to 
proyide.  {lb. ;  London,  dsc.  Assurance  Co.  y.  Bedgrave,  4  C.  B.  N.  S.  524 ; 
Ornamental  Woodwork  Co.  y.  Brown,  2  H.  &  C.  63 ;  32  L.  J.  C.  P.  190.) 

It  is,  in  general,  no  defence  to  an  action  for  calls  that  the  shares  in 
respect  of  which  the  calls  were  made  haye  been  forfeited  subsequently  to 
the  making  of  the  call.  (See  s.  29  ;  and  0.  N,  By.  Co.  y.  Kennedy,  4  JBx. 
417 ;  19  L.  J.  Ex.  11.) 

"Where  a  limited  company  is  being  wound  up  under  the  Companies  Acta, 
a  shareholder  cannot,  so  long  as  any  of  the  company's  creditors  remain 
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Defence  to  an  Action  Jor  Calls  that  the  Defendant  was  induced  to 
take  the  Shares  by  Fraud:  see  ^^ Fraud " posty  p.  708. 

Fbr  a  Defence  of  Infancy ^  see  "  Infancy ^^  post^  p.  736. 

unpaid,  set  off  against  a  claim  for  calls  made  in  the  winding-up  any  debt 
due  to  him  from  the  company  on  transactions  proviuus  to  the  winding  up. 
(See  the  Ck>mpanies  Act,  1862,  ss.  38  (7),  101 ;  GrissdVB  Case,  L.  B.  1  Ch. 
528 ;  36  L.  J.  Ch.  764 ;  Black  &  Co:s  Case,  L.  B.  8  Ch.  254 ;  42  L.  J.  Ch. 
404;  In  re  WhiUhouse,  9  Ch.  D.  695 ;  47  L.  J.  Ch.  801 ;  GilVs  Case,  12 
Ch.  D.  755 ;  iSTcnf*  Case,  39  Ch.  D.  259 ;  57  L.  J.  Ch.  977 ;  In  re  Fyle 
Works  Co.,  44  Ch.  D.  634;  69  L.  J.  Ch.  489;  In  re  Washington  Co,, 
(1893)  3  Ch.  95;  62  L.  J.  Ch.  895 ;  Lindley  on  Companies,  5th  ed. 
pp.  742  et  seq. ;  Buckley  on  the  Companies  Acts,  6th  ed.  p.  286.) 

This  is  so,  eyen  where  the  winding-up  is  purely  voluntary.  {In  re 
WhitehoiLse,  supra;  In  re  Pyle  Works  Co,,  sv/pra;  Qovemment  Security  Co, 
Y.  Demvsey,  50  L.  J.  C.  P.  199 ;  Buckley  on  the  Companies  Acts,  6th  ed. 
p.  286.)  It  seems  also  that  the  same  rule  applies  where  the  daim  is 
for  calls  made  before  the  winding-up  of  such  company.  {lb,;  Companies 
Act,  1862,  s.  101 ;  Calisher's  Case,  L.  B.  5  Eq.  214 ;  37  L.  J.  Ch.  208 ; 
BameU's  Case,  L.  B.  19  Eq.  449 ;  44  L.  J.  Ch.  243.) 

A  debt  due  for  calls  on  the  shares  of  a  company  registered  under 
the  Companies  Act,  1862,  is  a  specialty  debt  within  s.  3  of  the  3  &  4 
Will.  IVT  c.  42  (see  **  Company,*^  ante,  p.  183 ;  *^  Limitatiim,  Statutes  of," 
pogt,  p.  767),  as  also  a  debt  due  for  calls  in  a  company  incorporated 
imder  the  I^nds  Clauses  Consolidation  Act,  1845,  or  imder  a  special  Act 
containing  similar  proyisions  as  to  calls  {Cork  and  Bandon  My,  Co,  v. 
Goode,  13  C.  B.  826;  and  see  '* Limitation,  Statutes  of,"  post,  p.  768). 
But  an  action  for  calls  by  a  company  established  under  a  foreign  or 
colonial  statute  is  in  general  an  action  founded  upon  a  simple  contract 
{Welland  Ry,  Co,  Y.  Blake,  6  H.  &  N.  410;  30  L.  J.  Ex.  161),  and  it 
seems,  therefore,  that  the  period  of  limitation  for  such  action  is  six  years 
only  by  the  21  Jac.  I.  c.  16,  s.  3,  cited  |>o«^,  p.  766. 

^e  Companies  Act,  1867,  s.  25,  provides  that  every  share  in  any 
company  under  the  Companies  Acts  shall  be  deemed  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract  in  writing  filed  with  the 
registrar  of  joint  stock  companies  at  or  before  the  issue  of  such  share. 
(See  Burkinshaw  v.  Nicolls,  3  App.  Cas.  1004 ;  48  L.  J.  Ch.  179.) 

As  to  what  transactions  are  equivalent  to  payment  in  cash,  e,g,,  a  final 
set-off  bv  mutual  agreement  oi  present  debts  on  both  sides,  see  Spargo's 
Case,  8  Ch.  D.  407 ;  42  L.  J.  Ch.  488 ;  Kent's  Case,  39  Ch.  D.  269 ;  57 
L.  J.  Ch.  977;  In  re  Jones,  41  Ch.  D.  169;  68  L.  J.  Ch.  682;  In  re 
Johannesburg  Hotel  Co.,  (1891)  1  Ch.  119;  60  L.  J.  Ch.  391. 

As  to  estoppel  of  a  company  bv  having  issued  a  certificate  of  shares  as 
fully  i>aid  up,  or  of  proprietorship,  see  In  re  London  Celluloid  Co,,  39 
Ch.  D.  190;  67  L.  J.  Ch.  843;  Balh's  Co,  v.  Tomkinson,  (1893)  A.  C. 
396;  63  L.  J.  Q.  B.  134 ;  In  re  Buckfield^s  Co.,  ^1896)  1  Ch.  100. 

It  is,  in  general,  illegal  to  issue  tlie  shares  ox  a  limited  company  at  a 
discount.  {In  re  Almada,  ike,  Co,,  38  Ch.  D.  415 ;  67  L.  J.  Ch.  706 ; 
Ooregum  Gold  Co.  v.  Boper,  (1892)  A.  C.  125 ;  61  L.  J.  Ch.  337  ;  Hirsche 
V.  Sims,  (1894)  A.  C.  654 ;  64  L.  J.  P.  C.  1 ;  In  re  Railway  Time  Tables 
Co,,  (1896)  1  Ch.  255 ;  64  L.  J.  Ch.  177.) 
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Composition  with  Creditors. 

I. — Compositions  and  Arrangements  with  Creditors  under 
THE  Bankruptcy  Acts  :  see  "  Bankruptcy ^^^  ante^  p.  127. 


n. — Compositions  and  Arrangements  with  Creditors  apart 

FROM  THE  Bankruptcy  Acts  (a). 

Defence  that  the  Defendant  paid  a  Composition  for  the  Debt  under 
an  Agreement  with  the  Plaintiff  and  other  Creditors  (a). 

After  the  acoruing  of  the  alleged  debt  it  was  agreed  [by 
deed,  or,  hj  an  agreement  in  writing,  dated  the of , 


[a)  Where  a  debtor  and  his  creditors  have,  apart  from  the  proyisions  of 
the  Bankraptcy  Acts,  agreed  that  a  composition  shall  be  paid  and  accepted 
in  satisfaction  of  his  aebts  to  them,  and  the  composition  has  been  duly 
paid  in  pursuance  of  the  agreement,  such  payment,  subject  to  the  require- 
ment of  registration  in  cases  within  the  50  &  51  Yict.  c.  57,  below  cited, 
operates  as  a  satisfaction  of  the  debts  and  is  a  bar  at  common  law  to  any 
action  for  the  residue  of  such  debts.  (See  Evans  y.  Powis,  1  Ex.  601 ;  Boyd 
V.  Hind,  1  H.  &  N.  938 ;  26  L.  J.  Ex.  164 ;  Slater  v.  J(me8,  L.  E.  8  Ex., 
at  p.  193,  and  the  other  cases  cited,  infra,) 

The  consideration  to  each  creditor  for  entering  into  such  an  arrange- 
ment is  the  assent  of  such  other  creditors  as  join  in  the  arrangement  to 
forego  part  of  their  demands,  and  the  existence  of  this  new  consideration 
distinguishes  the  case  of  a  payment  under  a  composition  agreement  from 
that  of  a  mere  payment  of  a  smaller  sum  in  respect  of  a  larger  ascertained 
debt.  (See  ^*  Accord  and  Satisfaction^**  ante,  p.  606  ;  Chod  v.  Cheeaman,  2 
B.  &  A.  328 ;  Boyd  v.  Hind,  1  H.  &  N.  938 ;  26  L.  J.  Ex.  164 ;  Norman  v. 
Thompson,  4  Ex.  755 ;  Beay  v.  Bichardson,  2  C.  M.  &  R.  422.) 

Where  the  defendant  has  duly  tendered  the  amount  of  the  compoeition 
under  such  an  agreement  at  the  appointed  time  and  place,  and  has  alwa3r8 
been  ready  and  willing  to  perform  the  agreement  on  his  part,  those  facte, 
together  with  payment  into  Court  of  the  amount  of  the  composition,  may, 
subject  to  the  provisions  of  50  &  51  Vict.  c.  57,  below  cited,  in  cases 
within  that  Act,  be  pleaded  as  a  defence  to  an  action  for  the  original  debt. 
{Norman  v.  Thompson,  4  Ex.  755;  Bradley  v.  Oregon/,  2  Camp.  383; 
Boyd  V.  Hind,  supra;  see  Beay  v.  White,  1  C.  &  M.  748 ;  **  Tender,"  post, 
p.  846.) 

Such  agreements  for  the  payment  and  acceptance  of  a  composition  in 
satisfaction  of  debts  must  be  strictly  carried  out  by  the  debtor,  for,  under 
ordinary  circumstances,  where  the  agreement  of  tiie  creditors  is  to  accept 
a  com^sition  in  satisfaction  of  their  debts,  and  the  debtor  makes  default 
in  paying  the  composition  at  the  appointed  time  or  times,  the  creditors* 
original  ri^hte  in  respect  of  their  debts  will  thereupon  revive  and  they 
wiu  be  entitled  to  sue  for  the  whole  amount  of  such  debts,  giving  credit, 
however,  where  part  of  the  composition  has  been  paid,  for  so  much  as 
they  have  received.  {Hazard  v.  if  are,  6  H.  &  N.  435 ;  30  L.  J.  Ex.  97 ; 
Evans  v«  Powis,  supra;  Cranley  v.  Hilary,  2  M.  ft  8. 120;  and  see,  under 
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18 — ,]  between  the  defendant  and  the  plaintifiE  and  other 
creditors  of  the  defendant,  that  the  plaintiff  and  the  said  other 
creditors  should  accept  the  payment  by  the  defendant  of  a  com- 
position of in  the  pound  on  their  respective  debts  in  satis- 
faction thereof  respectively,  and  the  defendant  duly  paid  to  the 
plaintiff  the  said  composition  on  his  said  debt,  and  the  plaintiff 
Bcoepted  such  composition  in  satisfaction  of  his  said  debt. 


Reply  that  tJie  Deed  or  Instrument  was  not  registered  (J). 

The  deed  [or,  agreement]  mentioned  in  the  defence  was  a 
deed  of  arrangement  withm  the  meaning  of  the  Deeds  of 
Arrangement  Act,  1887,  and  was  not  registered. 


the  former  Bankruptcy  Act  of  1869,  Edwards  v.  Coomhe,  L.  E.  7  C.  P. 
519;  41  L.  J.  C.  P.  202;  Exp,  Oilbev,  8  Ch.  D.  248;  47  L.  J.  B.  49,  and 
Edwards  v.  HancheVy  1  C.  P.  D.  111.;  In  some  cases,  the  terms  of  the 
composition  agreement  are  such  as  to  proyide  that  the  mere  agreement 
of  tne  debtor  to  pay  the  composition,  as  distinguished  from  the  actual 
payment  by  him  of  the  composition,  is  to  be  accepted  in  satisfaction  of 
the  debts,  and  where  the  composition  a^eement  contains  such  provisions, 
the  mere  non-payment  of  the  composition  at  the  agreed  time  will  not 
remit  the  creditors  to  their  original  rights  of  action  in  respect  of  their 
debts,  but  will  merely  give  them  a  right  of  action  for  the  breach  of  the 
substituted  agreement  to  pay  the  composition.  {Oood  v.  Cheesman^  Boyd 
V.  Hind,  Evans  v.  Powis,  Hazard  v.  Mare,  and  Edwards  v.  Handier, 
supra.) 

If  a  creditor  executes  a  composition  agreement  conditionally  only  on  its 
being  assented  to  by  other  creditors,  he  will  not  be  bound  by  such  execu- 
tion of  the  agreement,  unless  they  assent  to  it.  (See  Matheius  v.  Taylor, 
2  M.  &  G.  667  ;  Beay  v.  White,  supra ;  Reay  v.  Richardson,  supra,) 

In  order  that  a  composition  agreement  should  be  binding  on  all  the 
creditors  who  are  parties  thereto,  it  is  necessary  that  there  should  be 
perfect  good  faith  oetween  the  debtor  and  the  assenting  creditors,  and 
each  creditor  is  entitled  to  require  that  the  concurrence  of  the  other 
creditors  shall  have  been  obtained  by  fair  means  only ;  and  if  such  con- 
currence were  obtained  by  means  of  a  corrupt  bargain  made  by  the  debtor 
with  any  of  his  creditors,  as  by  a  secret  promise  from  him  to  give  them 
something  more  tiian  was  agreed  to  be  given  to  the  other  cremtors,  the 
composition  agreement  would  be  fraudulent  and  therefore  not  binding  on 
the  other  creditors  who  were  no  parties  to  the  fraud.  {Dauglish  v.  Tennant, 
L.  K.  2  Q.  B.  49;  36  L.  J.  Q.  B.  10;  Ex  p,  Milner,  15  Q.  B.  D.  605;  64 
L.  J.  Q.  B.  425 ;  Ex  p,  Barrow,  18  Ch.  D.  464 ;  50  L.  J.  Oh.  821 ;  and  see 
In  re  Harvey,  W.  N.  1888,  p.  88.) 

{h)  By  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57),  s.  5, 
any  deed  or  written  agreement  made  after  the  year  1887  between  a  debtor 
and  his  creditors  for  the  benefit  of  his  creditors  generally,  otherwise  than 
in  pursuance  of  the  Bankruptcy  Acts,  and  comprising  an  assignment 
of  property  or  an  arrangement  for  a  composition,  &c.,  is  void  unless 
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Conditions  Precedent  (a). 

For  Ibnm  denying  the  Fulfilment  of  Conditions  Precedent^  see 
R.  8.  a  1883,  App.  D.  Sect.  V.  Nos.  6,  16,  cited  pwf, 
pp.  814,  815,  781 ;  App.  K  Sects.  /.,  II.  cited  ante^  p.  585, 
Qjid  posty  p.  853. 


Defence  setting  up  a  material  Condition  which  does  not  appear  from 
the  Statement  of  Clam  :  see  ^^  Agreements'^  ante^  p.  617,  atid 
"  Insurance/'  post,  p.  745. 


Confession  (J). 


reeistered  within  seven  clear  days  after  the  first  execution  thereof  by  the 
deotor  or  any  creditor.  If  it  is  executed  at  any  place  out  of  England 
a  further  period  is  allowed. 

The  addition  of  creditors'  names  in  the  Schedule  after  the  registration 
of  such  deed,  is  not  an  alteration  avoiding  the  deed  or  the  registration 
thereof,  where  the  addition  is  in  accordance  with  the  terms  of  the  deed. 
{In  re  Batten,  22  Q.  B.  D.  685.) 

(a)  See  **  Conditions  Precedent f**  ante^  p.  188. 

>Vnere  the  party  pleading  a  defence  or  a  reply  to  a  coimterclaim  wishes 
to  contest  the  fulfilment  of  any  condition  precedent  to  the  case  set  up  by 
his  opponent,  he  cannot  do  so  by  a  mere  general  denial  of  the  averment 
(whether  express  or  implied)  of  the  fulfilment  of  all  conditions  precedent 
necessary  to  his  opponent's  case,  but  must  distinctly  show  by  his 
pleadings  what  is  the  condition  the  fulfilment  of  which  he  denies.  (0.  XIX. 
r.  14,  cited  antCj  p.  11.) 

The  same  course  should  in  general  be  followed  in  a  pleading  subsequent 
to  a  defence  or  to  a  reply  to  a  counterclaim,  except  that  in  such  cases, 
where  the  opponent's  pleading  discloses  the  existence  of  the  condition  the 
performance  of  which  is  disputed,  and  also  alleges  its  fulfilment,  both  its 
existence  and  fulfilment  may  be  put  in  issue  by  a  simple  joinder  of  issue 
under  0.  XIX.  r.  18,  cited  aritey  p.  561. 

{h)  As  to  pleading  grounds  of  defence  arising  after  action,  see  0.  XXIV., 
rr.  1,  2,  cited  ante,  p.  554.  Where  the  defendant  alleges  any  ground  of 
defence  which  has  arisen  after  the  commencement  of  the  action,  the 
plaintiff  may  deliver  a  confession  of  such  defence  in  the  form  in  p.  687,  with 
such  variations  as  circumstances  may  require,  and  may  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of  such  defence, 
unless  the  Court  or  a  judgre  otherwise  order.  (O.  XXIV,  r.  3,  cited 
ante,  p.  555.)  Where  the  plaintiff  has  delivered  such  confession  under  the 
last  dted  rule,  he  is  not  prevented  from  signing  judfi^nent  for  his  costs 
by  the  fact  of  the  defendant  having  pleaded  other  defences  to  the  same 


Conviction  of  Felony,  687 

Confession  of  a  Defence  arising  after  Action, 

{R.  8.  C.  1883,  App.  B.  Form  No.  5.) 

18 — .     [Here  put  the  letter  and  number.'] 

In  the  High  Court  of  Justioe, 
Queen's  Bench  Division. 

Between  A.  B.j  Plaintiff, 
and 
C.  D.,  Defendant. 

The  plaintiff  confesses  the  defence  stated  in  the para- 
graph of  the  defendant's  defence  [or,  of  the  defendant's  further 
defence]. 


Conviction  of  Felony  {a). 


cauBe  of  action,  or  part  of  a  cause  of  action.  {Bridgtoum  Waterworks  Co. 
T.  Barbados  Water  Co,,  38  Ch.  D.  378 ;  67  L.  J.  Ch.  1051.) 

Where  the  defendant  pleads  payment  into  Court  in  satisfaction  of  a 
claim  for  debt,  the  plaintiff  should  not  deliver  a  confession,  but,  if  he 
accepts  the  money  in  satisfaction  of  the  causes  of  action  in  respect  of 
whi(m  it  is  paid  in,  he  should  give  notice  to  the  defendant  of  such  accept- 
ance in  the  form  No.  4  in  B.  S.  C.  18S3,  App.  B.,  or  if  a  reply  is  necessary 
to  other  portions  of  the  defence,  he  may  state  such  acceptance  in  the 
reply.     (See  ^*Pa\fment  into  Court, ^*  post,  p.  803.) 

It  seems  that  m  order  to  entitle  a  plaintiff  to  confess  a  ground  of  de- 
fence and  sign  judgment  for  his  costs  under  the  above  cited  rule,  it  must 
appear  from  the  statement  of  defence  that  the  alleged  ground  of  defence 
arose  after  action,  and  that,  where  this  does  not  appear  from  the  state- 
ment of  defence,  the  plaintiff,  if  he  wishes  to  avail  nimself  of  the  provi- 
sions of  the  above  rule,  should  apply  to  have  such  defence  amended  so  as 
to  show  when  the  facts  which  support  it  arose.  {Ellis  v.  Munson,  35  L.  T. 
585.)  As  to  confessing  a  counterclaim  in  respect  of  a  set-off  arising  since 
the  commencement  of  the  action,  see  **  Counterclaims,^^  ante,  p.  580. 

Where  the  plaintiff  has  delivered  a  confession  and  signed  judgment 
under  the  above  rule,  he  is  thereby  precluded  from  bringing  any  other 
action  for  the  same  cause.  (See  NewingUm  v.  Levy,  L.  fi.  5  C.  r.  607  ; 
6  Ih.  180 ;  39  L.  J.  0.  P.  334 ;  40  Ih.  29.)  It  is  otherwise  if  he  merel^ 
diflcontinues  the  action  under  0.  XXYI.  r.  1,  as  such  discontinuance  is 
no  bar  to  another  action  for  the  same  cause.    (See  **  Discontinuance,*^  post, 

P-  ^^'1 

(a)  P'ormerly,  by  a  conviction  of  felony,  the  goods  of  the  felon  were 

immediately  forfeited  to  the  Crown,  and  there  was  a  like  forfeiture  of  his 
lands  upon  attainder  (Co.  Litt.  390  6),  and  such  conviction  might  be 
pleaded  as  a  defence  to  an  action  brought  by  the  felon  in  respect  of  a 
cause  of  action  which  was  so  forfeited.  (See  BuUen  &  Leake,  3rd  ed. 
p.  565.)    But  by  the  33  &  34  Vict.  c.  23,  s.  1,  it  is  enacted  that  from  and 
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after  the  passing  of  that  Act ''  no  confession,  verdict,  inquest,  conviction, 
or  judgment  of  or  for  any  treason  or  felony  or/e/o  de  &e  shall  cause  any 
attainder  or  corruption  of  blood,  or  any  forfeiture  or  escheat,  provided 
tiiat  nothing  in  this  Act  shall  affect  the  law  of  forfeiture  consequent  upon 
outlawry.'* 

With  respect  to  convicts  against  whom  judgment  of  death  or  penal  ser- 
vitude G^ali  have  been  pronounced  or  recorded  in  England,  Wales,  or 
Ireland,  upon  any  charge  of  treason  or  felony,  the  Act  enables  the  Crown 
to  appoint  an  adminis&ator  of  the  convict's  property  (ss.  6,  9,  10),  and, 
by  s.  8,  enacts  in  effect  that  no  action  for  the  recovery  of  an^  property, 
debt,  or  damage  whatsoever  shall  be  brought  by  any  such  convict,  during 
his  impiisonment,  against  any  person,  and  that  such  convict  shall  be  in- 
capable, during  his  imprisonment,  of  alienating  or  charging  any  property, 
or  of  making  any  contract.  (See,  as  to  the  effect  of  this  Act,  Ex  p,  Orava, 
19  Ch.  D.  1 ;  51  L.  J.  Ch.  1.  See  further  as  to  felony,  ''  Felofiy"  post, 
p.  897  ;  Leake  on  Contracts,  3rd  ed.  p.  465.) 

(a)  Where  the  defence  relied  upon  is  that  the  contract  sued  on  was  a 
contract  by  or  with  a  corporation  ac^gregate,  and  that  it  was  not  a  contract 
in  writing  under  their  common  sesJ,  such  defence  should  be  specifically 
pleaded  (see  O.  XIX.,  rr.  15,  20,  cited  antCy  pp.  646,  549). 

It  is  a  general  rule  of  the  common  law  tnat  a  corporation  aggregate 
can  contract  only  by  writing  under  their  common  seal.  (See  Mayor  of 
Ludlow  V.  Charlton,  6  M.  &  W.  815  ;  Arnold  y.  Mayor  ofPool^,  4  M.  &  G. 
860;  AiMtin  v.  Ouardiam  of  Bethnal  Green,  L.  B.  9  C.  P.  91 ;  43  L.  J. 

C.  P.  100 ;  Mayor  of  Kidderminster  v.  Hardvincky  L.  £.  9  Ex.  18 ;  43  L.  J. 
Ex.  9  ;  Hunt  v.  Wimbledon  Local  Board,  3  C.  P.  D.  208 ;  4  Ih.  48 ;  47 
L.  J.  C.  P.  540 ;  48  Ih,  207  ;  Young  v.  Corporation  of  Leamington,  8  Q.  B. 

D.  579 ;  51  L.  J.  Q.  B.  292 ;  8  App.  Cas.  517  ;  52  L.  J.  Q.  B.  713 ;  Leake 
on  Contracts,  3rd  ed.  p.  511.)  But  this  rule  is  subject  to  numerous 
exceptions.  (See  76. ;  Church  v.  Imperial  Oas  Co.,  6  A.  &  E.  846 ;  South 
of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.  4  C.  P.  617  ;  38  L.  J.  C.  P.  338 ; 
Melbourne  Banking  Corporation  v.  Brougham,  4  App.  Cas.  156 ;  48  L.  J. 
P.  C.  12.) 

Those  exceptions  may  be  referred  generally  to  two  classes,  viz. :  con- 
tracts authorized  to  be  made  without  seal  by  the  particular  purpose  and 
constitution  of  the  corporation,  and  contracts  authorized  to  be  made  with- 
out seal  upon  the  general  grounds  of  convenience  and  necessity.  (Leake 
on  Contracts,  3rd  ed.  p.  512.) 

The  first  of  these  classes  includes  such  contracts  as  are  required  to  be 
entered  into  in  order  to  carry  out  the  purposes  for  which  the  corpora- 
tion was  incorporated  {Henderson y.  Australian  Steam  2^av.  Co.,  5  E.  &  B. 
409 ;  24  L.  J.  Q.  B.  322 ;  Nicholson  v.  BradfUld  Union,  L.  B.  1  Q.  B. 
620  ;  35  L.  J.  Q.  B.  176  ;  ScoU  v.  Ch'fton  School  Board,  14  Q.  B.  I). 
500),  and  therefore  trading  corporations  may  validly  make  by  parol 
such  contracts  as  are  withm  the  scope  of  their  constitution,  and  are 
required  to  be  made  for  the  purpose  of  carrying  on  their  business 
{South  of  Ireland  Colliery  Co.  v.  Waddle,  supra).  Accordinfflv,  trading 
corporations  may  in  general  validly  bind  themselves  by  bills  of  ex- 
change or  promissory  notes,  without  affixing  their  common  seal  (see 
^^  Company,  ante,  p.  676;  and  see  *' Bills  of  Exchange,**  ante,  p.  641), 
though  this  does  not  apply  to  a  railway  company  incorporated  in 
the  usual  way,  or  to   certain  other  kinds,  of   companies  which   are 
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not  trading  corporations  in  a  strict  sense  {Batemati  y.  Mid- Wales  Bail,  Co, 
L.  E.  1  C.  P.  499;  35  L.  J.  C.  P.  205;  and  see  West  London  Bank  v. 
Kitaon^  13  Q.  B.  D.  360).  There  is  also  an  ezcej^tion  to  the  rule  in  cases 
in  which  by  statutory  enactments  a  corporation  is  authorized  to  contract 
otherwise  than  by  deed.  (See  8coU  y.  Clifton  School  Board,  14  Q,  B.  D. 
500;  and  see  the  Companies  Act,  1862,  s.  37,  cited  *'  Company  "  ante, 
p.  676.) 

The  second  of  the  aboye-mentioned  classes  of  exceptions  includes  all 
such  ordinary  contracts  of  small  amount  or  frequent  occurrence  as  are 
required  to  oe  entered  into  in  order  to  carry  out  the  purposes  for  which 
the  corporation  was  constituted,  and  such  contracts  may  accordingly  be 
yalidly  made  by  ^axol  eyen  by  non-trading  corporations,  such  as  muni- 
cipal or  ecclesiastical  corporations.  (See  Beverley  y.  Lincoln  Gas  Co,,  6  A. 
&  E,  829 ;  Church  y.  Imperial  Chis  Co,,  supra  ;  Wdls  y.  Kingston-upon-Hull, 
L.  E.  10  C.  P.  402 ;  Souih  of  Ireland  Colliery  Co.  y.  Waddle,  supra.) 

When  an  action  is  brought  by  a  corporation  upon  a  parol  contract 
which  does  not  fall  within  any  of  the  exceptions  aooye  referred  to,  and 
which  remains  executory  on  both  sides,  the  defendant  may  set  up  the 
defence  that  the  contract  was  not  under  seal.  (See  Mayor  of  Kidderminster 
y.  Hardwick,  supra ;  Copper  Miners*  Co,  y.  Fox,  16  Q.  B.  229 ;  20  L.  J. 
Q.  B.  174.)  But  he  cannot  set  up  this  defence  where  the  consideration 
for  the  contract  has  been  executed  on  the  part  of  the  corporation 
{Fishmongers*  Co,  y.  Bobtrtson,  5  M.  &  G.  131  ;  Ecclesiastical  Commis- 
sioners y.  Merral,  L.  B.  4  Ex.  162 ;  38  L.  J.  Ex.  93 ;  and  see  PoUock 
on  Contracts,  6th  ed.  p.  151) ;  and  it  appears  that  sudi  a  defence  is  not 
ayailable  where  the  corporation,  thou^  their  part  of  the  contract  has 
not  been  performed,  would  be  held  liable  for  specific  performance  of  it 
{Ecclesiastical  Commissioners  y.  Merral,  supra;  mayor  oj  Kidderminster  y. 
Hardwick,  supra  ;  Melbourne  Banking  Co,  y.  Brougham,  supra). 

Where  in  an  action  against  a  corporation  the  plaintiff  nu^Les  a  daim  of 
debt  or  damages  in  ren>ect  of  a  contract  not  falling  within  any  of  the 
exceptions  aboye  referred  to,  it  is  in  general  a  good  defence  to  show  that 
the  contract  was  not  under  the  seal  of  the  corporation ;  and  it  seems  that 
the  corporation  will  not  in  general  be  predud^  from  raising  this  defence 
by  the  mere  fact  that  the  consideration  for  the  contract  h^  been  wholly 
or  partly  executed  by  the  plaintiff.  {Mayor  of  Ludlow  y.  Charlton,  supra  ; 
Arnold  y.  Mayor  of  Poole,  supra ;  Lamprell  y.  Billericay,  3  Ex.  283 ; 
CrampUm  y.  Varna  Bail,  Co.,  L.  K.  7  Ch.  562;  41  L.  J.  Gh,  662;  41  L. 
J.  Ch.  817;  and  see  Hunt  y.  Wimbledon  Local  Board,  supra;  Mel- 
bourne Banking  Co,  y.  Brougham,  supra,  and  Leake  on  Contracts,  3rd  ed. 
p.  515.) 

The  absence  of  a  seal,  howeyer,  will  not  of  itself  amount  to  a  defence 
where  the  daim  is  merely  oue  for  specific  performance  of  a  contract,  and 
is  based  upon  the  facts  that  the  contract  nas  been  partly  performed  by 
the  plaintiff,  and  that  such  part  performance  has  been  accepted  by  the 
corporation.  {Crook  y.  Corporation  of  Seaford,  L.  B.  6  Ch.  551;  Wilson 
y.  West  Hartlepool  By,  Co,,  2  De  G.  J.  &  S.  475;  34  L.  J.  Ch.  241; 
Melbourne  Ba/nking  Corporation  y.  Brougham,  supra;  and  Leake  on  Con- 
tracts, 3rd  ed.  p.  516.) 

A  corporation  may  be  liable  to  an  action  for  use  and  occupation  in 
respect  of  the  time  during  which  it  has  actually  occupied  land  under 
a  parol  agreement.  (See  Beverley  y.  Lincoln  Gas  Co,,  6  A.  &  E.  844 ;  Lowe 
▼.  London  and  N,  W.  By,  C7o.,  18  Q.  B.  632 ;  Finlay  y.  Bristol,  &c.  By, 
Co.,  7  Ex.  409.) 
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Discontinuance  {a). 

As  to  actions  for  use  and  occupation  brought  by  a  corporation,  see 
Mayor y  (j^c.  of  Stafford  v.  Till^  4  Bing.  75 ;  EccTesuuUcal  Commitsioners  y. 
•Merraly  supra. 

Contracts  which  are  entered  into  by  an  urban  sanitary  authority  (now 
urban  district  council)  under  the  Public  Health  Act,  1875,  and  which 
exceed  50/.  in  amount  or  value,  require  a  seal  under  s.  174  (1)  of  that 
Act,  even  where  the  consideration  has  been  executed  by  the  other  party 
to  the  contract.  [Hunt  v.  Wimbledon  Local  Board,  supra;  Young  v.  CorpO" 
ration  of  Leamington^  supra;  Eaton  v.  Basher ,  7  Q.  B.  D.  529 ;  50  L.  J. 
Q.  B.  444;  Attorney-General  v.  Oaskill,  22  Ch.  D.  637.)  The  amount  or 
value  to  be  considered  is  that  of  the  contract  at  the  time  it  is  entered  into. 
(See  Eaton  v.  Basker,  supra.) 

The  exceptions  above  referred  to  do  not  apply  in  caaes  where  it  is 
enacted  by  statute  that  |)articular  specified  corporations  shall  only  con- 
tract in  respect  of  certain  specified  matters  by  deed,  and,  therefore,  a 
contract  required  tmder  s.  174  (1),  above  cited,  to  be  by  deed,  is  void  if 
not  under  seal,  even  where  if  it  had  been  made  by  the  same  body  in  their 
other  character  of  a  municipal  coi-poration  it  would  have  fallen  within 
the  above-mentioned  exceptions  to  the  rule.  {Hunt  v.  Wimbledon  Locul 
Board  supra;  Young  v.  Corporation  of  Leamington,  supra,) 

The  defence  that  the  contract  sued  upon  was  not  within  the  power  or 
capacity  of  the  corporation,  and  is  therefore  void  as  being  ultra  vires, 
must  be  pleaded  (see  O.  XIX.  r.  20,  cited  ante,  p.  549),  except  where  the 
facts  constituting  that  defence  sufficiently  appear  upon  the  statement  of 
claim,  in  which  case  this  ground  of  defence  may  be  raised  by  objection  in 
point  of  law  (South  Wales  By,  Co,  v.  Bedmond,  10  C.  B.  N.  S.  675). 

(a)  By  O.  XXVI.  r.  1,  "  The  plaintiff  may,  at  any  time  before  receipt 
of  the  defendant's  defence,  or  after  the  receipt  thereof  before  taking  any 
other  proceeding  in  the  action  (save  any  interlocutory  application],  by 
notice  m  writing,  wholly  discontinue  his  action  against  all  or  any  oi  the 
defendants  or  withdraw  any  part  or  parts  of  his  alleged  cause  of  complaint, 
and  thereupon  he  shall  pay  such  defendant's  costs  of  the  action,  or,  if  the 
action  be  not  wholly  discontinued,  the  costs  occasioned  by  the  matter 
so  withdrawn.  Such  costs  shall  be  taxed,  and  such  discontinuance  or 
withdrawal,  as  the  case  may  be,  shall  not  be  a  defence  to  any  subseqaent 
action.  Save  as  in  this  rule  otherwise  provided,  it  shall  not  be  competent 
for  the  plaintiff  to  withdraw  the  record  or  discontinue  the  action  without 
leave  of  the  Court  or  a  judge,  but  the  Court- or  a  judge  may,  before,  or  at, 
or  after  the  hearing  of  the  trial,  upon  such  terms  as  to  costs,  and  as  to 
any  other  action,  and  otherwise,  as  may  be  just,  order  the  action  to  be 
discontinued,  or  any  part  of  the  alleged  cause  of  complaint  to  be  strack 
out.  The  Court  or  a  judge  may,  in  like  manner,  and  with  the  like  dis- 
cretion as  to  terms,  upon  the  application  of  a  defendant,  order  the  whole 
or  any  part  of  his  alleged  grounds  of  defence  or  counter-claim  to  be  with- 
drawn or  struck  out,  but  it  shall  not  be  competent  to  a  defendant  to  with- 
draw his  defence,  or  any  part  thereof,  without  such  leave." 

By  0.  XXVI.  r.  3,  *'  Any  defendant  may  enter  judgment  for  the  costs 
of  the  action,  if  it  is  wholly  discontinued  against  him,  or  for  the  costs 
occasioned  by  the  matter  withdrawn,  if  the  action  be  not  wholly  diBCon- 
tinued,  in  case  such  respective  costs  are  not  paid  within  four  days  after 
taxation." 
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Iht^m  of  Notice  of  Discontinuance. 

{See  B.  S.  C.  1883,  Ajpp.  B.  No.  19.) 

18—,  B.  No. . 


In  the  High  Oourt  of  Justice, 
Queen'e  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 

.     C.  D.  and  E.  F.,  Defendania. 

Take  notice  that  the  plaintiff  hereby  wholly  discontinues  this 

action  [or,  if  it  is  desired  to  discontinue  a  part  only  of  the  causes  of 

actiony  withdraws  so  much  of  his  claim  in  this  action  as  relates 

to,  &o.,  specifying  the  part  of  the  claim  which  the  plaintiff  desires  to 

withdraw^  and  if  it  is  desired  to  discontinue  against  one  only  of  the 

defendants^  addy  as  against  the  defendant  0.  D.,  or  E.  F.,  as  the 

case  may  be^. 

Dated,  &o.  {Signedy  &c.) 


Drunkenness  (a). 


In  some  cases  a  plaintdfi!  who  has  stated  his  cause  of  action  too  largely 
may,  instead  of  withdrawing  a  part  or  parts  of  his  alleged  cause  of  action 
under  the  abore  rule,  effect  the  same  object  by  deHyering  an  amended 
statement  of  claim.     (See  '*  ATnendment  of  Fleadinga"  anie^  p.  14.) 

If  the  plaintiff  has  no  answer  to  a  ground  of  defence  which  has  arisen 
after  action,  and  is  pleaded  accordingly  by  the  defendant  in  his  defence, 
the  plaintiff  should  not  discontinue  the  action  under  the  rule  above  cited, 
but  should  deliyer  a  confession  of  such  defence  under  O.  XXIY.  r.  3,  as 
he  may  thereby  entitle  himself  to  the  costs  of  the  action  up  to  the  time  of 
the  pleading  of  such  defence.    (See  '*  Cvnfessiony*  anU,  p.  686.) 

A  notice  of  discontinuance  may  be  given  by  letter.  {Spincer  v.  WattSy 
23  Q.  B.  D.  350 ;  58  L.  J.  Q.  £.  383 ;  see  Moan  v.  Dickimon,  63  L.  T. 
3710 

The  words  **  other  proceeding"  in  O.  XXVI.  r.  1,  refer  to  some  pro- 
ceeding to  continue  the  action,  and  not  to  a  proceeding  which  has  the 
effect  of  putting  an  end  to  it.     {Spincer  v.  WaUSy  supra.) 

The  discontinuance  of  an  action  by  the  plaintiff  does  notprevent  the 
defendant  from  proceeding  with  a  counter-claim.  (See  0.  X^I.  r.  16, 
ante,  p.  574.) 

(a)  A  contract  may  in  general  be  avoided  on  the  ground  that  the  party 
makinff  it  was  at  the  time  in  such  a  state  of  intoxication  as  to  be  incapable 
of  understanding  the  effect  of  the  contract,  and  that  his  condition  was 
then  known  to  the  other  party.  {Oore  v.  QihsoUy  13  M.  &  W.  623 ;  MolUm 
V.  Camroux,  2  Ex.  487,  501 ;  4  lb.  17 ;  and  see  •*  Insanity,*'  post,  p.  736.) 
But  in  such  cases  the  oontraots  axe  not  absolutely  void,  but  only  voidable 
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Defence  that  the  Defendant  loas  Drunk  at  the  time  of 

Contracting. 

When  the  defendant  made  the  alleged  promise  [or,  agreement, 
or,  executed  the  alleged  deed,  or,  oontraoted  the  alleged  debt,  as 
the  case  may  be\  he  was,  as  the  plaintiff  then  knew^  so  drunk 
that  he  was  unable  to  comprehend  the  meaning  or  effect  of  the 
said  promise  [or,  agreement,  <?r,  deed,  ar,  contract^  as  the  case  may 
y]  or  to  contract  tnereby. 


Duress  {a). 


at  the  option  of  the  parW  who  was  intoxicated,  and  may  therefore  be 
ratified  By  him  after  he  nas  become  sober.  (Mathews  y.  Baxter^  L.  B* 
8  Ex.  132;  42  L.  J.  Ex.  73.)  Accordingly,  where  the  defendant  in  an 
action  on  a  contract,  set  up  drunkenness  as  a  defence,  it  was  held  a  ^ood 
reply,  that  after  he  became  sober  and  able  to  transact  business,  he  ratified 
the  contract ;  and  unless  the  party  who  was  intoxicated  has  subsequently 
disaffirmed  the  contract,  he  would  be  able  to  insist  on  its  fulfilment  by 
the  other  party.    (/6.) 

Where  necessaries  are  sold  and  deliyered  to  a  person  who,  by  reason  of 
drunkenness,  is  incompetent  to  contract,  he  muBt  pay  a  reasonable  price 
therefor.     (Sale  of  Go^s  Act,  1893,  s.  2,  cited  '*  Infancy^**  post,  p.  735.) 

(a)  Contracts  procured  by  duress  on  the  part  of  the  person  contracted 
with  are  yoidabte  at  the  option  of  the  party  subjects  to  the  duress. 
(2  Inst.  482;  Whdpdale's  Case,  5  Co.  Bep.  119.^  So,  too,  are  contracts 
procured  by  duress  on  the  part  of  a  person  otder  than  the  i>er8on  con- 
tracted with,  provided  the  latter  knew  of  the  duress  at  the  time  of  the 
making  of  the  contract.  (1  BoUe,  Abr.  688 ;  Leake  on  Contracts,  3rd  ed., 
p.  353.)  Such  contracts,  however,  not  being  absolutely  void,  are  capable 
of  subsequent  ratification.  (See  Ormes  y.  Beadelf  2  De  G.  F«  &  J.  333 ; 
30  L.  J.  Oh.  1.) 

Duress  ordinarily  consists  in  illegal  imprisonment  (2  Inst.  483 ;  Camming 

V.  Ince,   11  a  B.  112;  Smith  y.  Menteith,  13  M.  A  W.  427),  or  threats 

calculated  to  produce  fear  of  loss  of  life,  or  of  bodily  harm,  or  of  unlawful 

imprisonment  (2  Inst.  483V     The  fear  produced  by  such  threats  must 

be  an  actual  serious  apprenension  (Co.  litt.  353  (;  2  Inst.  483;  £,  v. 

Souiherton,  6  East,  140 ;  Lound  y.  Grimwade,  39  Ch.  D.  605) ;  but  it 

seems  that  in  estimating  the  effect  of  the  threats,  the  age,  sex,  and 

condition  of  the  person  toreatened  may  properly  be  considered  {SccU  v. 

Sebright,  12  P.  D.  21 ;  56  L.  J.  P.  D.  12 ;  Cooper  v.  Crane,  (1891)  P.  369). 

The  illegal  taking  and  detaining  of  goods,  or  threats  of  injury  to  goods, 

do  not  constitute  duress  sufficient  to  avoid  a  contract  {Skwie  y.  BeaU,  11 

A.  ft  E.  989),  although  money  paid  under  such  circumstances  in  order  to 

recover  possession  of  the  goods  or  to  preserve  them,  may  be  recovered  as 

money  received  to  the  plaintiff's  use,  on  the  ground  of  its  having  been 

paid  without  any  legal  consideration  and  involuntarily  {Ih,;  Atiee  v. 

Backhouse,  3  M.  &  W.  633 ;   Wakefield  v.  Newbon,  6  Q.  JB.  276 ;  and  see 

•*  Money  Received,''  auU,  p.  293). 

See  further  as  to  duress,  Leake  on  Contracts,  3rd  ed.,  pp.  350  e<  stq,    - 
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Defence  that  the  Defendant  was  induced  to  contract  hy  Duress. 

The  defendant  was  induced  to  make  the  agreement  [oi\  to 
execute  the  deed,  or,  to  accept  the  bill  of  exchange,  &e.,  as  the 
case  may  be]  by  duress  on  the  part  of  the  plaintiff. 

Particulars  of  the  duress  are  as  follows : — 


Estoppel  {a). 


(a)  Matter  of  estoppel  by  record  or  by  deed  must  in  general  be  pleaded 
where  there  is  an  opportunity  of  pleading  it,  and  the  party  omitting  to 
plead  it  when  he  may  do  so,  cannot  rely  upon  it  as  conclusive  in  evidence. 
{Litchfield  V.  Ready,  5  Ex.  939,  945 ;  Feversham  v.  Emerson^  1 1  Ex. 
385;  Young  y,  Raincock,  7  C.  B.  310;  Matthew  v.  OBhorne,  13  C.  B.  919; 
Vooghb  V.  Winch,  2  B.  &  Aid.  662 ;  Trevivan  v.  Lawrence,  2  Smith's  L.  C, 
10th  ed.  p.  724 ;  Leake  on  Contracts,  3rd  ed.,  p.  813.) 

Previously  to  the  Judicature  Acts,  it  was  held  that  the  above  rule  as 
to  pleading  estoppel  did  not  apply  to  matter  of  estoppel  in  pais,  as  by 
payment  or  acceptance  of  rent,  &c.,  and  that  an  estoppel  ia  pais  might  be 
rehed  upon  in  evidence  as  conclusive  without  being  specially  pleaded. 
Under  the  Judicature  Acts,  however,  it  would  seem  that  matter  of 
estoppel  in  pais,  like  matter  of  estoppel  by  record  or  by  deed,  should  in 
general  be  expressly  pleaded  wherever  there  is  an  opportunity  of  pleading 
it,  and  it  is  desired  to  set  it  up  as  a  defence.  (See  0.  XIX.  rr.  4, 15,  citea 
ante,  pp.  7,  546.) 

It  IS  not  necessary  to  plead  estoppel  in  any  special  form  so  long  as  the 
matter  constituting  the  estoppel  is  stated  in  such  a  manner  as  to  show 
that  the  party  ple^ng  relies  upon  it  as  a  defence  or  answer.  {Houstoun 
V.  8ligo,  29  Qh.  D.  448.)  Formerly,  where  the  matter  of  estoppel 
appeared  on  the  pleadings  of  the  opposite  partv,  the  objection  was 
sdlowed  to  be  raised  by  demurrer  (1  Wms.  Sauna.,  1871  ed.,  pp.  578 — 
580 ;  Beckett  v.  Bradley,  2  D.  &  L.  586 ;  Sanderson  v.  Collman,  4  M.  &  G. 
209,  225 ;  Macgregor  v.  Rhodes,  6  E.  &  B.  266 ;  25  L.  J.  Q.  B.  318 ;  Moss 
v.  Anglo' Egyptian  Nav,  Co,,  L.  B.  1  Ch.  108),  and  it  would  seem  that  in 
such  cases  it  may  now  be  raised  by  objedion  in  point  of  law,  under 
O.  XXV.,  r.  2,  cited  anU,  p.  598. 

The  estoppel  operates  only  between  the  same  parties  and  their  privies 
(Co.  Lit.  352a;  Outram  v.  Morewood,  3  East  346;  Petrie  v.  Nuitall,  11 
Ex.  569 ;  Doe  v.  Oliver,  2  Smith's  L.  0.  ;  Ballantyne  v.  Mackinnon, 
(1896)  2  Q.  B.  455)  and  in  the  same  rights  (/5.;  Leggott  v.  O.  N.  Ry, 
Co.,  1  Q.  B.  D.  599 ;  45  L.  J.  Q.  B.  557 ;  Richards  v.  Jenkins,  18  Q.  B.  D. 
451).  A  party  suing  or  sued  in  a  different  right,  as  an  executor  or  ad- 
ministrator, is  not  bound  by  an  estoppel  against  himself  in  his  own  right. 
(Metiers  v.  Brown,  1  H.  &  C.  686 ;  32  L.  J.  Ex,  138 ;  see  Whitiaker  v. 
Jackson,  2  H.  &  C.  926 ;  33  L.  J.  Ex.  181.) 

An  estoppel  by  deed  is  not  available  in  an  action  not  founded  on 
the  deed  and  wholly  collateral  to  it.  {Carpenter  v.  Buller,  8  M.  &  W. 
209 ;  and  see  Wiles  v.  Woodward,  5  Ex.  557,  563 ;  South-Eastern  Ry.  Co, 
v.  Warim,  6  H.  &  N.  520;  31  L.  J.  Ex.  515:  Eraser  v.  Pendlehury,  31 
L.  J.  C.  P.  I ;  AVr  parte  M&rgan,  2  Ch.  D.  72 ;  45  L.  J.  Bk.  36.)     For 
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an  instance  of  a  former  plea  of  estoppel  by  deed,  see  South-EMiem  Ry. 
Co,  V.  Warton^  8upra, 

In  order  that  a  statement  may  constitute  an  estoppel,  it  must  be  clear 
and  unambiguous.  {Heath  y.  Creahck^  L.  E.  10  On.  22;  43  L.  J.  Ch. 
169;  Onward  Building  Society  v.  SmitJison,  (1S93)  1  Ch.  1;  and  see  Low 
V.  Bouverie,  (1891)  3  Ch.  82,  113 ;  60  L.  J.  Oh.  594.) 

As  to  estoppels  in  pais,  by  conduct  or  by  representations,  &c«,  see  Carr 
V.  L.ik  N.  W,  By.  Co,,  L.  E.  10  0.  P.  307,  316;  44  L.  J.  0.  P.  109;  Low 
V.  Bouverie,  supra;  Balkis,  Ac,  Co,  v.  Tomkinson,  (1893)  A.  C.  396;  and 
see  Pickard  v.  Sears,  6  A.  &  E.  469 ;  Oregg  v.  Wells,  10  lb.  90 ;  Freeman 
V.  Cooke,  2  Ex.  654 ;  18  L.  J.  Ex.  117;  Simm  v.  Anglo-American  Telegraph 
Co.,  0  Q.  B.  D.  188;  Coventry  v.  0.  E.  By.  Co.,  11  Q.  B.  D.  776;  SeUmy. 
Lafone,  19  Q,.  B.  D.  68 ;  56  L.  J.  Q,.  B.  415 ;  notes  to  Duress  of  Kingston's 
Case,  2  Smith's  L.  C,  10th  ed.,  p.  808;  and  see  ''Bills  of  Exchange,'' 
ante,  pp.  640,  641 ;  **  Conversion,*'  ante,  p.  866;  **  Landlord  and  Tenant,'' 
post,  pp.  753,  761. 

A  judgment  recovered  against  the  plaintiff  in  a  former  action  for  the  same 
cause  of  complaint  is  matter  of  estoppel.  ( Vooght  y.  Winch,  2  B.  &  Aid. 
662;  General  Steam  Nav.  Co,  v.  OuilUm,  11  M.  &  W.  877;  Overton  y. 
Harvey,  9  0.  B.  324.)  A  judgment  recovered  against  the  defendant  in 
such  former  action  is  a  merger  of  the  original  cause  of  action,  and  operates 
as  a  bar  to  the  subsequent  action,  (see  ''Judgment  Becovered,  post, 
p.  750.) 

A  defence  alleging  an  estoppel  by  a  judgment  recovered  against  the 
plaintiff  in  a  former  action  for  the  same  cause  is  open  to  objection  in  point 
of  law,  where  it  appears  on  the  face  of  the  defence  that  the  cause  of  action 
was  determined  against  the  plaintiff  on  a  ground  which  does  not  constitute 
a  defence  to  the  present  action.  (See  Phillips  v.  Ward,  2  H.  &  0.  717 ; 
33  L.  J.  Ex.  7  ;  and  see  Moss  v.  Anglo-Egyptian  Nav,  Co,,  L.  B.  1  Ch. 
108 ;  Caird  v.  Moss,  33  Ch.  D.  22.) 

The  issues  decided  in  a  suit  are  conclusive  between  the  same  parties, 
and  cannot  be  again  litigated  between  them.  {Ou;tram  v.  Morewood,  3 
East,  346,  355,  358;  Priestman  v.  Thomns,  9  P.  D.  70,  210;  Shoe 
Machinery  Co,  v.  Cutl<in,  (1896)  1  Oh.  667.)  But  this  does  not  apply 
where  the  subsequent  action  is  brought  in  a  different  right.  [Leggck 
V.  G,  N,  By,  Co.,  supra.) 

A  judgment  of  a  court  of  competent  jurisdiction  is  not  only  conclusive 
with  reference  to  the  actual  matter  decided,  but  is  in  general  conclusive 
with  reference  to  the  grounds  of  the  decision,  whore  those  grounds  dis- 
tinctly appear  on  the  proceedings.  (See  Alison's  Case,  L.  E.  9  Ch.  1,  24  ;  43 
L.  J.  Ch.  1 ;  Flitters  v.  Allfrey,  L.  E.  10  C.  P.  29;  44  L.  J.  C.  P.  73 ; 
Priestman  v.  Thomas,  supra;  and  see  B,  v.  Hutchings,  6  Q.  B.  D.  300;  50 
L.  J.  M.  C.  35.)  A  judgment  is  conclusive  upon  the  points  actually 
decided.     {Ballantyne  v.  Mackinnon,  cited  ante,  p.  693.) 

As  to  what  claims  are  covered  by  a  judgment  in  a  former  action,  see 
further,  **  Judgment  Becovered,"  post,  p.  750. 

A  mere  verdict  not  followed  by  a  judgment  works  no  estoppel.  (BtUler 
V.  Butler,  (1$94)  P.  D.  25.) 

The  pondoiicy  of  proceedings  by  way  of  appeal  is,  it  would  seem,  no 
answer  to  a  pleading  of  estoppel  by  a  judgment,  though  it  may  be  ground 
for  applying  for  a  stay  of  proceedings.  (See  Doe  v.  Wright,  10  A.  &  E. 
763 ;  ScoU  v.  Pilkingivn,  2  B.  &  S.  11 ;  31  L.  J.  a  B.  81 ;  In  re  Hender- 
son, 35  Ch.  D.  704 ;  37  L.  J.  Ch.  244.) 

A  final  and  conclusive  judgment  of  a  foreign  or  oolonial  court  against 
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Gene^'al  Form  of  a  Defence  of  Estoppel. 

The  defendant  says  the  plaintiff  ought  not  to  be  admitted  to 
say  that  \_here  state  the  matter  to  which  the  estoppel  applies\ 
because  \_here  state  the  matter  relied  upon  as  creating  the  estoppel]. 


Defence  of  Estoppel  by  a  Judgment  against  the  Plaintiff  in  a  former 

Action. 

[^Commence  as  in  the  preceding  form^  and  proceed  as  follows  ;] 
becjEiuse  before  the  commencement  of  this  action  the  plaintiiX 

brought  an   action   against  the  now  defendant  in  the 

Division  of  the  High  Court  of  Justice  for  [here  state  briefly  the 
former  cause  of  action^  and  the  defendant  pleaded  in  his  defence 
in  the  said  action  that  \here  state  briefly  the  matter  of  the  defence 
on  which  the  estoppel  is  founded]^  and  the  plaintiff  joined  issue  on 
the  said  defence  [or,  as  the  case  may  be"]^  and  such  proceedings 
were  thereupon  had,  that  the  issue  so  joined  was  tried  [here  state 


the  plaintifl^  may  be  pleaded  in  estoppel.  {Plummer  v.  Woodbume,  4  B.  & 
C.  625;  General  Steam  Nav,  Co.  v.  Guillou,  11  M.  &  W.  877 ;  see  *' Judg- 
ments" post,  p.  748.)  So  also  may  the  judgment  of  a  County  Court  as  to 
matters  within  its  jurisdiction.  (See  Flitters  v.  All/rey,  supra;  Poyser  v. 
Min<yrs,  7  Q.  B.  D.  329 ;  50  L.  J.  Q.  B.  555.) 

As  to  estoppel  by  a  judgment  by  default,  and  the  extent  to  which  such 
estoppel  operates,  see  HovHeUy.  Tarte,  10  C.  B.  N.  S.  813;  31 L.  J.  C.  P.  146. 

As  to  the  effect  of  a  judgment  in  rem,  see  notes  to  Duchess  of  Kingston's 
Case,  2  Smith's  L.  C,  lOth  ed.,  pp.  733  et  seq. 

Where  a  plaintiff  delivers  a  confession  of  a  defence,  and  signs  judgment 
for  his  costs  under  O.  XXIV.  r.  3,  his  doing  so  will  in  general  have  the 
effect  of  an  estoppel  as  to  matters  which  might  have  been  set  up  in  reply 
to  the  defence  confessed.  (See  Nemngton  v.  Levy^  L.  E.  6  C.  P.  607 ;  6 
lb.  180;  39  L.  J.  C.  P.  334;  40  lb.  29;  Hall  v.  levy,  L.  R.  10  0.  P.  154; 
44  L.  J.  C.  P.  89.) 

An  award  is  binding  between  the  parties  in  all  matters  decided  by  it 
which  are  within  the  jurisdiction  of  the  arbitrator,  and  it  may  therefore 
form  a  ground  of  estoppel  in  subsequent  proceedings  between  the  same 
parties.  (WhiieJiead  v.  Tattersall,  1  A.  &  E.  491;  CommingsY.  Heard, 
Xi.  E.  4  Q.  B.  669 ;  10  B.  &  S.  606.)  As  to  arbitration,  see  "  Arbitration;' 
ante,  p.  101. 

In  replying  to  a  defence  of  estoppel,  it  is  now  unnecessary  to  use  any 
special  form  of  reply,  as  the  party  pleading  thereto  i«  at  liberty  in  the 
ordinary  manner  to  join  issue  on  such  defence  or  on  any  .material  part 
thereof,  or  to  plead  a  specific  denial  of  any  material  allegation  therein 
contained,  or  to  allege  any  fresh  facts  which  destroy  the  effect  of  the 
alleged  offence.  The  same  remark  applies  to  rejoindeii  to  replies  setting 
up  matter  of  estoppel.  As  to  replies  denying  an  alleged  judgment  relied 
upon  by  the  defendant  as  an  estoppel,  see  the  forms  of  denials,  **Judg- 
^neniSy"  post,  pp.  748,  749. 
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briefly/  the  mode  of  trial,  the  verdict  or  findings  of  the  jury  {if  any)  y 
and  the  judgment  y/o)*  instance"],  before  the  Honourable  Mr,  Justioe 

,  and  a  [special']  jury  at ,  and  upon  the  said  trial  the 

jurors  as  to  the  said  issue  found  that  \_here  state  the  verdict  or 
findings  in  favour  of  the  defendant],  and  judgment  was  entered  in 
the  said  former  action  for  the  defendant,  and  the  said  judgment 
still  remains  in  full  force. 


General  Form  of  a  Reply  of  Estoppel. 

The  plaintiff  says  that  the  defendant  ought  not  to  be  admitted 
to  say  that  [here  state  the  matter  to  which  the  estoppel  applies], 
because  [here  state  the  matter  relied  upon  as  an  estoppel]. 


Executors  and  Administrators  (a). 

Denial  that  the  Defendant  [ar,  Plaintiff]  is  Executor  or 

Administrator  (6). 

The  defendant  [or,  plaintiff]  is  not,  and  never  was,  executor 
[or,  administrator  J  as  alleged. 


(a)  See  **  Execwtors^^^  ante,  p.  199.  As  to  objections  on  the  ground  of 
nonjoinder  or  misjoinder  of  parties,  see  *^  Joinder  of  Causes  of  Action ^^^ 
awtty  p.  59,  and  ^^  Misjoinder,  Ac,"  ante,  p.  26. 

As  to  set-off  and  counterclaim  in  actions  by  or  against  executors  or 
administrators,  see  *' 8tt-off," post,  pp.  822, 824, 828, 829;  ''  CounUrdaimSy*' 
ante,  p.  576. 

(b)  In  actions  brought  by  or  aj;ain8t  an  executor  or  administrator,  the 
deiendant  if  he  wishes  to  put  in  issue  the  alleged  representative  character 
of  the  plaintiff,  or  of  himself,  as  executor  or  administrator,  must  deny  it 
specifically.     (O.  XXI.  r.  5,  cited  ••  Dentals,"  ante,  p.  550.) 

A  statement  of  claim  describing  the  defendant  as  executor  imports  that 
he  is  executor  either  by  right  or  by  wron^,  and  therefore,  where  the 
statement  of  claim  simply  alleges  tnat  ho  is  executor,  a  denial  of  that 
averment  sufficiently  denies  that  he  is  executor  de  son  tort,  (See  Scott  v. 
Wedlake,  7  a  B.  766.  780;  Wood  v.  Kerry,  2  C.  B.  515;  Meyrick  v. 
Anderson,  KQ.  B.  719.) 

As  to  actions  against  the  executors  of  an  executor,  when  described  as 
the  executor  of  the  original  testator,  see  note  (/),  infra. 
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Defence  by  an  Executor  or  Administrator ^  to  an  Action  for  tlie 
Price  of  Goods  sold  to  the  Deceased^  and  on  Accounts  stated 
tcith  the  Defendant,  denying  the  Sale  and  the  Stating  of  the 
Accounts  (c), 

1.  The  plaintiff  never  sold  or  delivered  any  of  the  goods  to 
Q-.  H.  [the  deceased']. 

2.  No  accounts  were  ever  stated  between  the  plaintiff  and  the. 
defendant  as  executor  [or  administrator]  or  otherwise. 


Defence  of  Plene  Administramt  (d). 

The  defendant  has  fully  administered  all  the  personal  estate 
and  effects  of  Q.  H.  [the  deceased]  which  have  ever  come  to  the 


(c)  See  "  Sale  of  Gooda,^*  post,  p.  809,  and  **  Accounts  Statedy**  ante,  p.  85, 

An  executor  or  administrator  may  in  general  plead  in  answer  to  an 
action  brought  a^inst  him  in  that  character,  on  an  alleged  liability  of  tiie 
deceased,  any  defence  which  would  have  been  open  to  the  deceased. 

Subject  to  the  discretion  as  to  costs  giyen  to  the  Court  or  judge  by 
O.  LaY.  r.  1,  a  successful  plaintiff  in  an  action  against  an  executor  in 
general  obtains  judgment  for  his  costs,  to  be  levied  of  ^e  goods  of  the 
deceased,  if  any,  and  if  not,  then  of  the  goods  of  the  defendant.  {Marshall 
V.  Willder,  9  B.  &  C.  655 ;  2  Wms.  Exs.  9th  ed.,  p.  1862.)  It  was  formerly 
held  that  if  the  executor  or  administrator  pleads  a  defence  which  is  false 
within  his  own  knowled^,  as,  for  instance,  a  denial  of  his  being  execxdor 
or  administrator y  or  a  release  to  himself ,  and  it  is  found  against  him,  the 
judgment  as  to  debt  or  damages,  as  well  as  costs,  will  be  de  bonis  testatoris 
siy  &c.y  et  si  non  de  bonis  propriis  ;  though  this  is  now  doubtful.  (2  Wms. 
BxB.  9th  ed.  p.  1859.)  An  executor  or  administrator  should,  therefore, 
be  careful  not  to  ple^d  any  defence  without  good  ground  for  expecting 
success,  as  he  may,  if  unsuccessful,  become  personally  liable  for  costs, 
and  perhaps,  in  some  cases,  for  the  debt  or  damages  also.  {lb.)  An 
executor  or  administrator  succeeding  on  the  plea  of  p/e/^e  administravit 
will  in  general,  subject  to  the  discretion  given  by  O.  LXV.  r.  1  above- 
mentioned,  obtain  the  general  costs  of  the  cause,  although  other  issues 
are  found  against  him.  {Edwards  v.  Bethel,  1  B.  &  Aid.  254 ;  Marshall  v. 
Willder y  9  B.  &  0.  655,  657.) 

{d)  If  the  executor  or  administrator  has  no  assets  of  the  deceased,  he 
must  plead  plene  administravit ;  otherwise  he  will  be  taken  to  admit  that 
he  has  assets  and  may  eventually  be  made  personally  liable  for  the  debt, 
damages,  and  costs,  if  they  cannot  be  levied  on  the  goods  of  the  deceased. 
(2  Wms.  Exs.  9th  ed.  p.  1847.) 

If  the  defendant  simply  pleads  plene  administravit  without  any  other 
defence,  the  plaintiff  may  apply  under  0.  XXXII.  r.  6,  to  have  judgment 
for  his  debt  and  costs  of  future  assets  quando  acciderint  (Chitty's  Forms, 
12th  ed.  540 ;  and  see  2  Wms.  Exs.  9th  ed.  p.  1862) ;  or  the  plaintiff  may 
take  issue  on  the  defence,  and,  if  successful,  ne  may  then  obtain  judgment 
to  the  extent  of  assets  proved  against  the  defendant,  and  of  future  assets 
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hands  of  the  defendant  as  exeoutor  [or,  administrator]  to  be 
administered,  and  the  defendant  had  not  at  the  commencement 

quando  acciderint  lor  the  residae,  if  any,  of  his  debt  (2  Wms.  Exs.  9th  ed. 
p.  1863), 

Under  an  issue  taken  on  a  defence  of  plene  adminidravity  pleaded  in  the 
ordinary  form,  the  burden  of  proof  lies  on  the  plaintiff,  and  he  may  prove 
assets  either  before  the  commencement  of  the  action,  or  after  the  com- 
mencement of  the  suction,  and  before  the  delivery  of  the  defence.  If  assets 
have  been  received  after  the  delivery  of  the  defence,  the  plaintiff  must  not 
join  issue,  but  should  obtain  judgment  of  future  assets  quando  accidt^ 
rint  {Smithy,  Tatehamy  2  Ex.  205),  or  allege  such  receipt  in  his  reply  (see 
2  Wms.  Exs.,  9th  ed.,  p.  1848 ;  ana  see  as  to  the  evidence  under  this  issue, 
2  Wms.  Exs.,  9th  ed.,  p.  1853). 

The  defendant  may,  under  this  defence,  prove,  in  answer  to  the  plaintiff^s 
evidence  of  assets  received,  the  parent  of  the  funeral  and  testamentary 
expenses,  the  payment  before  action  of  debts,  including  his  own,  not 
inferior  in  kind  to  the  debt  of  the  plaintiff,  or  the  payment  of  debts 
inferior  in  kind  before  action  and  before  he  had  notice  of  the  plaintiff's 
debt.  (2  Wms.  Exs.,  9th  ed.,  p.  1857.)  He  may  also  plead  as  a  defence 
arising  after  action  (see  *^ Defences  arising  after  Action y**  ante,  p.  554) 
the  pavment  of  a  debt  superior  in  degree  to  that  of  the  plaintiff  after 
action  brought  {Bryan  v.  Clay,  1  E.  &  B.  38).  He  may  now  also  set  up 
as  a  defence  of  pUne  administravit  arising  after  action,  the  payment  of 
debts  of  equal  degree  with  the  debt  of  the  plaintiff  after  action  and  notice 
thereof  ( Vihart  v.  Coles,  24  Q.  B.  D.  364 ;  59  L.  J.  Q.  B.  152) ;  though  he 
cannot  properly  make  such  payments  after  an  order  for  administra- 
tion has  been  made  in  an  admmistration  action  {In  re  Barrett,  43  Ch.  D. 
70;  59  L.  J.  Ch.  218;  In  re  Wdls,  45  Ch.  D.  569;  59  L.  J.  Ch.  810). 
But  he  cannot  under  a  defence  of  plene  administravit  prove  the  existence 
6f  debts,  even  of  a  higher  degree  to  other  creditors,  which  he  has  not 
paid ;  a  retainer  of  assets  to  meet  those  debts  must  be  pleaded  specially. 
(See  note  {g),  infra,  and  the  forms  in  the  text  as  to  outstanding  judgment 
debts.) 

As  to  the  priorities  of  different  kinds  of  debts,  see  note  {g),  infra, 

A  defence  of  plene  administravit  may  be  pleaded  by  an  executor  de  son 
tort,  if  he  has  duly  administered  the  assets.  (See  Oxenham  v.  Clapp,  2  B. 
&  Ad.  309.) 

A  retainer  by  the  executor  or  administrator  for  his  own  debt  is  some- 
times pleaded  spcciallv  (see  a  former  plea  of  such  defence  in  LytUeion  v. 
Cross,  3  B.  &  C.  317),  but  it  is  unnecessary  so  to  plead  it,  as  the  fiacts 
constituting  this  defence  may  be  given  in  evidence  under  a  general  defence 
oi plene  administravit  OT  plene  administravit  proeter  (2  Wms.  Exs.,  9th  ed., 
p.  1851). 

An  executor  or  administrator  has,  in  general,  a  right  of  retainer  for  his 
own  debts  in  preference  to  all  debts  of  equal  or  lower  degree.  (2  Wms. 
Exs.,  9tJi  ed.,  p.  884 ;  and  see  In  re  Rwmisan,  29  Ch.  D.  358 ;  In  re  Ilubbaek, 
lb,  934;  In  re  Compton,  30  Ch.  D.  15;  Calver  v.  LaxUm,  31  Ch.  D.  440; 
In  re  Barrett,  supra  ;  In  re  Baker,  44  Ch.  D.  262 ;  69  L.  J.  Ch.  661 ;  /»  re 
Wells,  supra  ;  In  re  May,  45  Ch.  D.  499;  In  re  Leng,  (1895)  1  Ch.  652, 
666 ;  64  L.  J.  Ch.  468.)  There  is  no  such  right  of  retainer  on  the  part 
of  an  executor  de  son  tort,  (See  Coulter* s  Case,  5  Co.  31  a;  2  Wms,  Ess., 
9th  ed.  pp.  220,  892.] 

Under  a  defence  oi  plene  administravit,  the  defendant  cannot  prove  the 
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of  this  aotion,  or  at  any  time  afterwards,  nor  has  he  any 
such  personal  estate  or  effects  in  his  hands  as  executor  [^or, 
administrator]  to  be  administered. 


Defence  of  Plene  Administramt  PrcBter  {e). 

The  defendant  has  fully  administered  all  the  personal  estate 
and  effects  of  G.  H.  [^the  deceased^  which  have  ever  come  to  the 
hands  of  the  defendant  as  executor  [or,  administrator]  to  be 

payment  of,  or  retainer  for,  debts  wliich  are  not  enforceable  by  reason  of 
the  provisions  of  the  Statute  of  Frauds  {In  re  Boumdon^  29  Ch.  I).  358 ;  64 
L.  J.  Ch.  950),  though  he  may  prove  payment  of  or  retainer  for  debts 
which  are  barred  by  the  Statute  of  Limitations  {Ih, ;  Budgett  v.  Budgdt, 
(1895)  1  Ch.  202 ;  64  L.  J.  Ch.  209). 

An  executor  has  the  power  to  compromise  debts  and  claims.  (See  the 
Trustee  Act,  1893  (66  &  57  Vict.  c.  63),  s.  21.) 

If  the  plaintiff  is  in  doubt,  upon  a  defence  of  plene  administravit  being 
pleaded,  whether  to  join  issue  or  to  obtain  judgment  of  future  assete 
quando  acciderint,  it  maybe  found  convenient  to  administer  interrogatories 
under  Ord.  XXXI.,  in  order  to  obtain  a  discovery  of  the  assete  and  dobte 
of  the  testator  or  intestate,  and  of  the  disposal  of  the  assets  by  the  defen- 
dant.    (See  Chitty's  Forms.  12th  ed.,  290—291.) 

The  judgment  against  the  assets  of  the  deceased  may  be  enforced  by 
fi.  fa.  Before  the  Judicature  Acts,  if  the  sheriff  returned  nulla  bona 
festaioris^  and  also  a  devastavit  (which  he  might  do),  the  plaintiff  might 
immediately  sue  out  a,fi,  fa,  de  bonis  propriis  against  the  defendant,  and 
it  does  not  appear  that  the  Judicature  Acte  have  made  any  difference  in 
this  respect.  (See  Ord.  XLII.  rr.  3,  28 ;  Chitty's  Forms,  12th  ed.,  644  ; 
Chitty's  Pr.,  I4th  ed.  1 124.) 

If  the  sheriff  returns  nulla  6o7ia  testaioris  only,  the  plaintiff  may  proceed 
by  action  on  the  judgment,  suggesting  a  devastavit,  and,  if  ho  succeeds  in 
such  action,  he  will  be  entitled  to  judgment  and  execution  against  the 
defendantpersonally,  as  in  ordinary  cases.  (2  Wms.  Exs.,  9th  ed.,  p.  1864 ; 
Chitty's  Forms,  12th  ed.  544;  Chitty's  Pr.,  14th  ed.  p.  124;  Coward  y. 
Gregory y  L.  E.  2  C.  P.  153 ;  36  L.  J.  C.  P.  1 ;  Jewsbnry  v.  Mummery ,  L.  E, 
8  C.  P.  66;  42  L.  J.  C.  P.  22.) 

The  judgment  of  assete  quafido  acciderint  may,  after  assete  have  come  to 
the  hands  of  the  executor  or  administrator,  and  after  demand  has  been 
made  upon  him  for  payment,  be  enforced  by  applying  for  leave  to  issue 
execution  under  Ord.  XLII.  rr.  9,  23.  (Chitfy's  Forms,  12th  ed.,  640; 
Chitty's  Pr.,  14th  ed.  955 ;  2  Wms.  Exs.,  9th  ed.  p.  1870.) 

(e)  The  plaintiff  may  join  issue  on  this  defence,  or  may  apply  under 
Ord.  XX3JI.,  r.  6,  for  leave  to  sign  judgment  to  the  extent  of  the  assete 
acknowledged,  and  of  future  assete  quando  acciderint  for  the  residue  of  his 
debt  and  costs.  (See  Chitty's  Forms,  12th  ed.  p.  540.)  The  defendant 
might  pay  into  Court  the  amount  of  assete  admitted,  but  this  would  not 
generally  be  expedient  where  there  are  other  debts  of  equal  degree,  as  by 
allowing  the  plaintiff  to  obtain  judgment,  the  defendant  might  plead  the 
judgment,  even  to  a  pending  action  for  a  debt  of  equal  degree.  (See 
note  {g),  infra.) 
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administered,  except  personal  estate  and  effects  of  the  value  of 
f — — ,  and,  with  that  exception,  the  defendant  had  not  at  the 
commencement  of  this  action,  or  at  any  time  afterwards,  nor 
has  he,  any  personal  estate  or  effects  of  G.  H.  in  the  hands  of 
the  defendant  as  executor  [or^  administrator]  to  be  administered. 


Defence  of  Pi^ie  Adminktravit  hy  the  Executor  of  an 

Executor  (/). 

G-.  H.  in  his  lifetime  fully  administered  all  the  personal  estate 
and  effects  of  J.  K.  which  ever  came  to  the  hands  of  G*.  H.  as 
executor  to  be  administered,  and  the  defendant  has  fully  ad- 
ministered all  the  personal  estate  and  effects  of  J.  K.  which 
have  ever  come  to  the  hands  of  the  defendant  as  executor  to  be 
administered,  and  the  defendant  had  not  at  the  commencement 
of  this  action,  or  at  any  time  afterwards,  nor  has  he,  any  per- 
sonal estate  or  effects  of  J.  K.  in  the  hands  of  the  defendant  as 
execiltor  to  be  administered. 


Defence  of  a  Judgment  Debt  outstanding  against  the  Deceased^  and 

Plene  Administravit  Prceter  {g). 

On  the of ,  18 — ,  in  the  lifetime  of  G.  H.,  J.  K.,  in 

the Division  of  the  High  Court  of  Justice,  by  the  judgment 

(/)  An  executor  of  a  sole  or  surviving  executor  is  in  general  diarge- 
able  as  being  in  the  position  of  executor  of  the  original  testator. 
(1  Wms.  Exs.,  9th  ed.,  pp.  204  et  9eq. ;  Wankford  v.  Waiikf(rrd,  1  Salk. 
30B.)  Where,  therefore,  an  executor  of  an  executor  is  sued  as  executor 
of  the  original  testator,  and  desires  to  plead  pUne  adminUtravitj  the  above 
form  should  be  altered  by  inserting  a  prefatory  averment  that  he  is 
merely  the  executor  of  the  person  who  was  executor  of  the  original 
testator. 

(g)  An  executor  or  administrator  must  plead  specially  the  existence  of 
debts  of  a  higher  nature  than  the  debt  suea  for,  and  no  assets  ultra ;  and 
all  such  debts  must  be  stated  in  the  defence,  as  he  cannot  give  these  facts 
in  evidence  under  the  defence  of  plene  administraint,  (See  note  (cQ, 
supra;  2  Wms.  Exs.,  9th  ed.,  p.  879, 1858;  Boscoe's  N.  P.  Ev.,  16th  ed., 
p.  1225.)  The  plaintiff  may  join  issue  on  this  defence,  or  reply  specially 
to  it,  or  may  apply  under  O.  XXXII.  r.  6,  for  judgment  of  future  asaete, 
(pvando  acciderint,  after  satisfaction  of  the  debte  mentioned  in  the  defence. 
(See  form  of  such  judgment,  Chitty's  Forms,  I2th  ed.,  p.  541.) 

As  to  the  order  of  distribution  of  the  estate  of  deceased  persons,  and 
the  priorities  of  different  kinds  of  debts,  see  Wms.  Exs.,  9th  ed.,  p.  850 
et  $eq. ;  and  Roscoe's  N.  P.  Ev.,  16th  ed.,  p.  1220. 

Under  the  law  as  it  stood  previously  to  the  32  &  33  7ict  c.  46,  specialty 
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of  the  said  Court,  recovered  against  the  said  Q-.  H.,  £ ,  and 

£ for  costs,  which  said  judgment  was  duly  registered,  and 


debts  and  rent  were  considered  as  being  of  higher  degree  than  simple 
contract  debts,  and  had  priority  of  such  last-mentioned  debts.  (See 
lb,;  In  re  Hyatt,  38  Ch.  D,  109.)  But  by  sect.  1  of  that  Act  such 
priority  is  abolished  in  cases  of  persons  dying  after  1869. 

Debts  on  judgments  obtained  against  the  deceased  have,  subject  to  the 
enactments  as  to  registration,  priority  over  all  other  debts  of  the  deceased, 
with  the  exception  of  debts  due  to  the  Crown  by  record  or  specialty,  and 
of  some  particular  debts  which  have  preference  under  certain  statutes. 
(2  Wms.  Exs.,  9th  ed.,  pp.  859  et  seq,)  The  priority  of  a  judgment  against 
the  deceased  is  irrespective  of  the  nature  oi  the  original  debt  or  liability 
in  respect  of  which  the  judgment  was  recovered,  and  priority  in  point  of 
time  as  between  di^erent  creditors  who  have  obtained  judgments  against 
the  deceased  is  immaterial.  (2  Wms.  Exs.,  9th  ed.,  p.  864;  Toller  on 
Executors,  7th  ed.,  264.)  Such  judgments  are  not  entitled  to  priority 
over  other  debts  of  the  deceased  unless  they  have  been  duly  registered 
(or  re-registered)  within  five  years  before  his  death.  (23  &  24  Vict.  c.  38, 
88.  3 — 5,  and  statutes  there  cited ;  Kemp  v.  Waddingkam,  L.  B.  1  Q.  B. 
355 ;  35  L.  J.  Q.  B.  114 ;  Van  Qheluive  v.  Nerinckx,  21  Ch.  D.  189 ;  51  L.  J. 
Ch.  929 ;  Leake  on  Contracts,  3rd  ed.,  p.  139.) 

A  judgment  obtained  against  an  executor  or  administrator  stands  on  a 
different  footing,  as  it  has  no  priority,  except  with  regard  to  debts  of 
equal  degree  with  that  in  respect  of  which  the  judgment  was  obtained, 
and,  as  TOtween  different  creditors  of  equal  degree  who  obtain  judgments 
against  an  executor  or  administrator,  he  who  nrst  obtains  such  judgment 
is  entitled  to  precedence.  (2  Wms.  Exs.,  9th  ed.,  p.  861 ;  see  Williams  v. 
Williams,  L.  K.  15  Eq.  270;  42  L.  J.  Ch.  158;  and  Hanson  v.  Stuhbs,  8 
Ch.  D.  154 ;  47  L.  J.  Ch.  671.)    Where  an  executor  or  administrator 

S leads  a  judgment  obtained  against  himself,  and  no  assets  ultra,  the 
efence  should  show  that  the  debt  in  respect  of  which  such  judgment  was 
recovered  was  equal  or  superior  in  degree  to  the  debt  claimed  in  the  sub- 
sequent action.  The  above  mentioned  enactments  with  respect  to  regis- 
tration are  confined  to  judgments  obtained  against  the  deceased,  ana  do 
not  apply  to  judgments  obtained  against  executors  or  administrators,  and 
such  last  mentioned  judgments  are  therefore  entitled  without  registration 
to  preference  over  other  debts  of  the  same  degree.  {Oaunt  v.  Taylor, 
3  M.  &  Q.  886;  Jennings  y.  Righy,  33  Beav.  198;  33  L.  J.  Ch.  149.) 
Accordingly,  in  cases  within  the  32  &  33  Yict.  c.  46,  above  cited,  an 
unregistOTed  judgment  obtained  against  an  executor  or  administrator  in 
an  a(%on  on  a  simple  contract  debt  of  the  deceased  (before  an  administra- 
tion decree  has  been  made)  has  priority  in  administration  over  specialty 
debts  as  well  as  oyer  simple  contract  debts  in  respect  of  which  no  judg- 
ment has  been  obtained.  {Williams  v.  Williams,  supra;  Hanson y,  Stuhbs, 
supra;  Smith  v.  Morgan,  5  C.  P.  D.  337 ;  49  L.  J.  C.  P.  410 ;  In  re  Maggi, 
20  Ch.  D.  545 ;  51  L.  J.  Ch.  560.) 

Where  a  judgment  obtained  against  an  executor  for  a  debt  is  void 
against  creditors,  as  not  having  been  filed  under  the  Debtors  Act,  1869 
(32  &  33  Yict.  c.  62),  the  originsd  debt  is  not  merged  in  the  judgment  and 
the  executor,  in  an  action  against  him  by  creditors,  may  show  the  pay- 
ment of  that  debt,  if  not  inferior  in  kind  to  the  plaintiff's  under  a  deience 
otplene  administravit,    {Vibart  v.  Coles,  24  Q.  B.  D.  364;  59  L.  J.  Q.  B, 

B.L.  Z  Z 
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is  still  in  foroe  and  unsatisfied,  and  the  defendant  has  fully 
administered  all  the  personal  estate  and  effects  of  the  said  Gr.  H. 
which  have  ever  come  to  the  hands  of  the  defendant  as  executor 
[or,  administrator]  to  be  administered,  except  personal  estate  and 
effects,  the  value  of  which  is  not  sufficient  to  satisfy  the  said 
judgment  debt,  and  the  defendant  had  not  at  the  commencement 
of  tiiis  action,  or  at  any  time  afterwards,  nor  has  he,  any  per- 
sonal estate  or  effects  of  the  said  G.  H.  in  the  hands  of  the 
defendant  as  executor  [or,  administrator]  to  be  administered, 
except  the  said  personal  estate  and  effects,  the  value  of  which  is 
not  sufficient  to  satisfy  the  said  judgment  debt,  and  which  are 
liable  to  satisfy  the  same. 


Defence  of  a  Judgment  recovered  against  the  Defendant  as 
Executor^  and  Plene  Administravit  Prceter  {g). 

After  the  death  of  G.  H.,  J.  E.  commenced  an  action  against 
the  now  defendant  as  executor  of  G.  H.  for  the  recovery  of 

£ [which  G.  H.  in  his  lifetime  covenanted  by  deed,  dated 

the of  — — ,  18 — ,  to  pay  to  the  said  J.  K.,  and  which 

was  due  and  unpaid  to  the  said  J.  K.  at  the  time  of  the  death 
of  G.  H.],  and  such  proceedings  were  thereupon  had  in  the 

said  action,  that  on  the of ,  18 — ,  [<7cW,  if  (he  fact  was 

80y  after  the  commencement  of  this  action],  the  said  J.  K. 
recovered  against  the  defendant  as  such  executor  by  the  judc^- 
ment  of  the  said  Court  £ ,  and  £ for  costs,  which  said 

152.)  A  foreign  judgment  is  regarded  merely  as  a  debt  bj  simple 
contract.    (2  Wms  Exs.,  9th.  ed.,  p.  860.) 

Where  in  an  action  against  an  executor  or  adminiBtrator,  the  defendant 
pleads  an  outstanding  judgment  and  no  assets  ultra,  the  plaintiff  may 
reply  anv  matter  defeatmg  the  judgment,  as  that  it  was  satisfied,  or  that 
it  was  obtained  or  is  kept  on  foot  by  fraud  and  collusion  between  the 
executor  and  the  creditor.    (2  Wms.  Exs.,  9th  ed.,  p.  1851.) 

An  executor  is  not  in  general  bound  to  set  up  a  defence  of  the  Statute 
of  Limitations  to  an  action  brought  against  him,  and  may  pay  a  debt 
barred  by  the  statute  without  being  guilty  of  a  devastavit^  {in  re  Rownson^ 
29Ch.  D.  858;  Midgley  v.  MidgUy,  (1893)  3  Ch.  D.  282.)  He  may 
not,  however,  pay  such  a  debt  after  it  has  been  judiciallv  declured 
by  a  Oo\2rt  of  competent  jurisdiction  that  it  is  barred  by  the  statute. 
{Midaley  v.  Midgl^,  supra?) 

A  judge  of  the  Chancery  Division,  in  whose  Court  an  administration  is 
pending,  may  order  actions  in  other  Divisions,  by  or  against  the  executors 
or  adnunistrators,  to  be  transferred  to  his  Court.    (See  Ord.  XLIX.  r.  5.) 

As  to  the  effect  of  such  order,  see  further  Newell  v.  NaUonal  and 
Provindal  Bank,  1  0.  P.  D.  496 ;  46  L.  J.  0.  P.  285. 

{g)  See  preceding  note. 
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judgment  is  gtill  in  force  and  unsatisfied,  and  the  defendant  has 
fully  administered  all  the  personal  estate  and  effects  of  G-.  H. 
which  have  ever  come  to  the  hands  of  the  defendant  as  executor 
to  be  administered,  except  personal  estate  and  efPects,  the  value 
of  which  is  not  sufficient  to  satisfy  the  said  judgment  debt,  and 
the  defendant  had  not  at  the  commencement  of  this  action,  nor 
has  he  since  had,  nor  has  he,  any  personal  estate  or  effects 
of  Q-.  H.  in  the  hands  of  the  defendant  to  be  administered, 
except  the  said  personal  estate  and  effects,  the  value  of  which  is 
not  sufficient  to  satisfy  the  said  judgment  debt,  and  which  are 
liable  to  satisfy  the  same. 


Defence  that  Notices  were  given  and  Assets  distributed  by  the  De- 
fendant under  22  8f  23  Vict.  c.  35,  s.  29,  befof*e  he  had  Notice 
of  the  Plaintiffs  Claim  (A). 

{8ee  R.  8.  C.  1883,  App.  D.  Sect.  11.  Paragraph  7.) 

Notices  were  given  and  assets  distributed  bv  the  defendant 
under  Statute  22  &  23  Vict.  c.  35,  s.  29,  before  he  had  notice  of 
the  plaintiff's  daim. 


(A)  An  executor  or  administrator  may  protect  himself  from  liability  in 
respect  of  claims  of  which  he  has  no  notice  under  the  22  &  23  Vict.  c.  35, 
8.  29,  which  enacts  that  *'  where  an  executor  or  administrator  shall  have 
given  such  or  the  like  notices  as  in  the  opinion  of  the  Court  in  which  such 
executor  or  administrator  is  sought  to  be  charged  would  have  been  given  by 
the  Court  of  Chancery  in  an  administration  suit,  for  creditors  and  others 
to  send  in  to  the  executor  or  administrator  their  claims  against  the  estate 
of  the  testator  or  intestate,  such  executor  or  administrator  shall,  at  the 
expiration  of  the  time  named  in  the  said  notices  or  the  last  of  the  said 
notices  for  sending  in  such  claims,  be  at  liberty  to  distribute  the  assets  of 
the  testator  or  intestate,  or  any  part  thereof,  amongst  the  parties  entitled 
thereto,  having  regard  to  the  claims  of  which  such  executor  or  adminis- 
trator has  then  notice,  and  shall  not  be  liable  for  the  assets  or  any  part 
thereof  so  distributed  to  any  person  of  whose  daim  such  executor  or 
administrator  shall  not  have  had  notice  at  the  time  of  distribution  of  the 
said  assets  or  a  part  thereof,  as  the  case  may  be ;  but  nothing  in  the 
present  Act  contained  shall  prejudice  the  right  of  any  creditor  or  claimant 
to  follow  the  assets  or  any  part  thereof  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  respectively."  (See  Clegg  v. 
Bawland,  L.  E.  3  Eq.  368 ;  NewUm  v.  Sherry,  1  C.  P.  D.  246 ;  45  L.  J. 
C.  P.  257 ;  Doughty  y.  Townson,  43  Oh.  D.  1 ;  In  re  BowdeUy  45  Ch.  D.  444 ; 
59  L.  J.  Ch.  815.) 

As  to  the  right  of  an  unpaid  creditor  to  follow  the  assets  into  the  hands 
of  a  legatee,  see  "  Executors"  ante,  p.  205. 

As  to  the  mode  of  obtaining  protection  from  future  liability  on  leases 
of  the  deceased,  see  the  next  note. 

zz2 
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Particulars  of  the  Notices. 

Advertiflements  in  the  "  Times  "  of  January  Ist,  18 — . 

„  „      "  New  York  Herald,"  February,  18—. 

„  „      "  Bombay  Gazette  "  of  January,  18 — . 

[Cri'ce  the  titles  of  the  newspapers  and  the  dates  of  those  in  which 
the  advertisement  appeared.^ 


A  Like  Defence :  see  Doughty  v.  Toumson^  43  Ch.  D.  1. 


Defence  to  an  Action  charging  the  Defendant  for  Bent  as  Assignee 
of  the  Term,  that  the  Defendant  became  Assignee  only  as 
JSxecutor,  and  that  the  Premises  yielded  no  Profity  and  Plene 
Administravit  (*). 

The  defendant  was  assignee  of  the  said  term  only  as  executor 
of  the  last  will  of  the  said  G-.  H.,  who  died  during  the  said 
term,  and  the  defendant  became  and  was  possessed  of  the 
demised  premises  as  such  executor,  and  not  otherwise,  and  since 
the  death  of  the  said  Gr.  H.  the  defendant  has  not  derived,  and 
could  not  have  derived,  any  profit  from  the  said  premises,  and 
the  said  premises  have  not,  since  the  death  of  the  said  Gr.  H., 
yielded  any  profit  whatever,  and  the  defendant  has  fully  ad- 
ministered, &c.  [^proceed  as  in  the  above  form  of  the  defence  of 
plene  administravit,  ante,  p.  697]. 


(t)  The  executor  of  a  deceased  tenant  may  be  charged  at  the  suit  of  the 
landlord  for  the  rent  accrued  due  since  the  decease  of  the  tenant  either  as 
executor  of  the  deceased  or  in  his  own  right  as  assignee  of  the  term.  (See 
**  Landlord  and  Tenant,**  ante,  p.  270.)  In  the  latter  case  he  may  deny 
that  he  is  assi^ee,  and  may  show  that  he  is  executor  only  and  has  never 
entered,  if  such  is  the  fact  (see  WoUaston  v.  Hakewill,  3  M.  &  G.  297,  320 ; 
Kearsley  v.  Oxley,  2  H.  &  C.  896;  Rendall  v.  Andreae,  8  Times  Eep.  615) ; 
or,  if  he  has  entered,  he  may  plead  that  he  is  assignee  as  executor  only, 
and  that  the  premises  yielded  no  profits,  or  no  profits  except  a  sum 
admitted,  and  that  he  hAS  no  other  assets  (see  WoIlasUm  y.  HakewiU^  3 
M.  &  G.  297,  321 ;  In  re  BoweSy  37  Oh.  D.  128 ;  Rendall  v.  Andreae,  •upra  ; 
Woodfall,  13th  ed.,  pp.  290,  545 ;  and  see  "  Landlord  and  Tenant**  ante^ 
p.  270].  The  value  of  the  premises  \mder  such  defence  is  what  the  exe- 
cutor oy  reasonable  diligence  might  have  derived  from  them.  {Homidgt 
V.  WiUon,  11  A.  &  E.  655;  Hopwood  v.  Whaley,  6  C.  B.  744.)  The  law 
is  the  same  with  respect  to  the  administrator  of  a  deceased  tenant. 

An  executor  or  administrator  may  protect  himself  from  claims  under 
the  lease  by  availing  himself  of  the  provisions  of  22  &  23  Viet  c  35,  s.  27. 
(See  ante,  p.  271 ;  Bymt  v.  Brmm,  22  Q.  B.  D.  657  ;  58  L.  J.  Q,  B,  410,) 
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FOBBEARAKCE  (a). 

Defence  denting  Consideration  far  the  Defendant's  Promise. 

There  was  no  oonsideratioii  for  the  alleged  agreement.  The 
daim  in  the  said  action  was  friyoloas  and  eroondless,  as  the 
plaintiff  at  the  time  of  the  making  of  the  idleged  agreement 
well  knew. 


Foreign  Law  (6). 

Defence  of  French  Law:  see  Jaeohs  v.  CridU  Lyonnais,  12  Q.  B.  D. 

589. 


Defence  of  Colonial  Law  and  Reply  thereto  stating  an  Objection  in 
Point  of  Law;  see  Lee  v.  Abdy,  17  Q.  B.  D.  809. 


Fraud  {e). 


(a)  See  ''Forbearance,'^  ante,  p.  210. 

u  -        -      - 


^  A  defence  on  the  ground  of  forei^  or  colonial  lawmtist  be  specially 
pleaded.    (See  Leake  on  Contracts,  3rd  ed.,  p.  174.) 

(c)  Hie  defence  of  fraud  must  be  specially  plcwuied  (0.  XIX.  r.  15, 
cited  antCt  p.  546}  and  particulars  of  tne  alle^ged  fraud  (with  dates  and 
items,  if  necessary)  must  be  stated  in  the  pleadine^(0.  XIX.  r.  6; 
•*  Particulars,''  ante,  p.  37;  see  E.  S.  0.  1883,  App.  V.  Sect.  IV.,  cited 
*'  Bills  of  Exchange,"  ante,  p.  647).  As  to  the  effect  of  the  allegation  in 
the  first  form,  see  Dawes  v.  Harness,  L.  B.  10  0.  P.  166. 

By  O.  XIX.  r.  22  (cited  ante,  p.  10),  knowledge  or  fraudulent  inten- 
tion may  be  alleged  as  a  fact  without  setting  out  the  circumstances  from 
which  it  is  to  be  mferred. 

A  contract  procured  by  fraud  is  voidable  at  the  election  of  the  party 
defrauded,  but  it  remains  valid  until  he  has  duly  disaffirmed  it.  [Seltvay 
V.  Fogg,  5  M.  &  W.  83 ;  Murray  v.  Mann,  2  Ex.  538 ;  Deposit  Life  Ass. 
Co.  V.  Ayseough,  6  £.  &  B.  761 ;  26  L.  J.  Q.  B.  29 ;  Clarke  v.  Dickson, 
£.  6.  &  £.  148 ;  27  L.  J.  Q.  B.  223 ;  Oakes  v.  Twrqwmd,  L.  E.  2  H.  L. 
325 ;  36  L.  J.  Gh.  949 ;  Reese  River  Co.  v.  SmUh,  L.  E.  4  H.  L.  64 ;  39 
L.  J.  C9i.  849.)  The  right  to  disaffirm  must  be  exercised  without  unrea- 
sonable delay  after  the  discovery  of  the  fraud,  and  while  the  parties  remain 
in  or  can  be  restored  to  their  original  position.  {CUmgh  v.  L.  &  N.  W. 
Ry.  Co,,  L.  E.  7  Ex.  26 ;  41  L.  J.  Ex.  17 ;  Morrison  v.  Universal  Marine 
Ins.  Co.,  L.  E.  8  Ex.  197  ;  42  L.  J.  Ex.  115 ;  Erlanger  v.  New  Sombrero 
Co.^  3  App.  Gas.  1218, 1277 ;  Lindsay  Petroleum  Co.  v.  Hurd,  L.  E.  5  P.  G. 
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239 ;  and  see  Adam  v.  Newhi^ging,  13  App.  Cas.  308 ;  $7  L,  J.  Ch.  1066.) 
The  delay,  if  unreasonable,  affords  strong  evidence  that  the  defrauded 
part^  has  elected  to  affirm  the  contract.  (/6.^  If  the  position  of  the 
parkes  ha«  been  changed,  the  party  seeking  to  disaffirm,  the  contract  must 
be  able  to  show  that  he  has  in  effect  restored  the  original  state  of  things 
or  taken  all  necessary  steps  for  that  purpose.  {DtjK^ait  Life  Am.  Co.  t. 
Ayscough,  supra;  Clarke  v.  Dickson,  supra;  Sheffidd  Nickel,  <fec.  Co,  v. 
Unwin,  2  Q.  B.  D.  214 ;  46  L.  J.  Q.  B.  299 ;  BwUh  y  Plwm  Mining  Co. 
y.  Baynes,  L.  B.  2  Ex.  324 ;  36  L.  J.  Ex.  183 ;  Urquhart  t.  Macphtrson, 
3  App.  Cas.  831.)  ' 

The  right  of  oisaffirming  the  contract  is  in  many  cases  subject  to  the 
rights  acquired  by  innocent  third  parties  through  or  imder  the  contract 
before  any  disaffirmance  of  it.  {Cloiigh  v.  London  <fc  N.  W.  By.  Co,, 
supra;  Oakes  v.  Turquand,  supra;  Beese  Biver  Co,  v.  Smith,  supra;  Terment 
V.  City  of  Glasgow  Bank^  4  App.  Cas.  615 ;  40  L.  T.  694 ;  Houldsuforth  v. 
City  of  Glasgow  Bank,  6  App.  Cas.  317 ;  42  L.  T.  194.) 

A  contract  is  in  general  yoidable  for  the  fraud  of  an  a^ent  through 
whom  it  was  made,  although  the  principal  was  not  persontJly  cognisant 
of  the  fraud.  {Udell  v.  Atherton,  7  H.  &  N.  172;  30  L.  J.  Ex.  337; 
AUwood  V.  Small,  6  CI.  &  F.  232,  448 ;  Murray  v.  Mann,  2  Ex.  538 ; 
Ludgaier  v.  Love,  44  L.  T.  694;  and  see  the  cases  cited  "  Fraud,**  anU, 
p.  435.)  This  rule  applies  in  general  to  contraots  made  with  a  public 
company  through  directors  or  agents  of  the  company  acting  within  the 
scope  of  their  authority ;  and  a  person  who  has  been  induced  to  take 
shares  in  the  company  by  the  fraudulent  representations  of  such  directors 
or  agents,  may  disaffirm  the  contract  as  above  mentioned  and  repudiate 
the  snares,  provided  he  does  so  bpf  ore  anything  has  been  done  or  happened 
disentitling  him  to  rescind.  {Oakes  v.  Turquand,  supra;  Tennent  v.  City 
of  Glasgow  Bank,  supra ;  Beese  Biver  (h,  v.  Smith,  supra  ;  Bwlch  y  Plwm 
Mining  Co,  v.  Baynes,  L.  E.  2  Ex.  324;  36  L.  J.  Ex.  183.)  Where  this 
defence  is  relied  upon  as  an  answer  to  an  action  in  which  the  defendant 
is  charged  as  a  shareholder,  the  defendant  must  show  that  he  has  ceased 
to  be  a  shareholder,  or  that  on  discovering  the  fraud  he  repudiated 
and  renounced  the  shares,  and  took  all  necessary  steps  for  relieving 
himself  of  his  liability  in  respect  of  them.  (76. ;  Deposit  Life  Ass,  Go.  v. 
Ayscough,  supra ;  Clarke  y,  Dickson,  supra;  In  re  London  Fire  Ins.  Co., 
24  Ch.  D.  149,  154.)  A  shareholder  seeking  to  repudiate  his  shares  must 
not  delay  such  repudiation  after  he  has  become  aware  of  the  fraud  on 
which  he  relies  as  furnishing  the  ground  for  such  repudiation  {Ogilvie  t. 
Carrie,  37  L.  J.  Ch.  541 ;  Fawles*  case,  L.  E.  4  Ch.  500 ;  38  L.  J.  Ch.  318 ; 
Sharpley  v.  South  &  Fast  Coast  By,  Co.,  2  Ch.  D.  685);  and  his  right  to 
rescind  the  contract  is  lost  if  after  discovering  the  fraud  he  by  his  conduct 
acquiesces  in  it,  as  for  example  by  receiving  dividends  or  paying  calls 
on  his  shares.  {NicoVs  case,  3D.  &  J.  431 ;  Scholey  v.  Central  By.  of 
Venezuela,  L.  E.  9  Eq.  266  n.) 

A  person  who  has  been  induced  to  become  such  shareholder  by  the 
fraud  of  the  Company  cannot  after  the  commencement  of  a  winding  up  of 
the  company  repudiate  his  liabilit}'^  as  against  creditors  of  the  company 
not  parties  to  the  fraud  (Oakes  v.  Turquand,  supra;  Collins  v.  City  dfe 
County  Bank,  3  C.  P.  D.  282 ;  47  L.  J.  C.  P.  681 ;  In  re  ScoUish  Petrofeum 
Co.,  23  Ch.  D.  413) ;  and  in  such  cases,  as  he  cannot  claim  damages  for 
the  fraud  in  an  action  against  the  company,  his  only  remedy  appears  to 
be  to  sue  the  company's  directors  or  officers  for  damages  for  tneir  mis* 
representations  {lb,  ;  Houldsworth  y.  City  of  Glasgow  Bank^  mpra). 
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Defence  that  the  Contract  was  procured  by  the  Fraud  of  the 

Plaintiff. 

The  defendant  was  induced  to  make  the  alleged  agreement 
[or,  to  accept,  or,  indorse  the  bill,  ory  to  make  the  promissory 
note,  or,  to  give  the  alleged  guarantee,  or^  to  execute  the  alleged 
deed]  by  the  fraud  of  the  plaintifF. 

Particulars  of  the  fraud  are  as  follows : — 


As  a  general  role  the  fraud  necessary  to  entitle  the  defrauded  party  to 
rescind  a  contract  must  be  that  of  the  other  contracting  party  of  his 
agent,  but  the  rule  is  not  without  exception,  for  a  person  who  has  made 
an  application  to  a  company  for  shares  based  upon  a  prospectus  issued  by 
the  promoters  of  the  company  before  its  formation  and  has  had  his  appli- 
cation accepted  by  the  allotment  of  shares  to  him  may  rescind  the  con- 
tract if  he  discovers  that  the  representations  in  the  prospectos  which 
induced  him  to  apply  were  untrue.  {In  re  Metropolitan  Coal  Amoc.^  (1892) 
3  Ch.  1,  13;  61  L.  J.  Ch.  741 ;  Lynde  v.  AngJo-Italian  Hemp  Co,,  (1896) 
1  Oh.  178 ;  65  L.  J.  Ch.  96.) 

Where  the  defendant  has  been  induced  to  enter  into  a  contract  by 
relying  on  material  misrepresentations  made  by  the  plaintifF  for  the 
purpose  of  inducing  the  defendant  to  enter  into  such  contract,  the 
plamtifF  cannot  set  up,  by  way  of  reply  to  a  defence  of  fraud,  that  the 
defendant  had  means  of  knowledge  on  the  subject,  and  would  haye  learnt 
the  real  facts  but  for  his  negligence  in  not  making  sufficient  inquiry. 
(Redgrave  v.  Hurd,  20  Oh.  D.  1 ;  61  L.  J.  Oh.  113 ;  Venezuela  By.  Go.  y. 
Kisch,  L.  B.  2  H.  L.  99.)  As  to  what  amounts  to  **  inducing,''  see  Ib.y 
and  Edgingtan  y.  FUzmaurice,  29  Oh.  D.  459.  Innocent  misrepresen- 
tations not  amounting  to  such  fraud  as  would  found  an  action  of  deceit 
may  be  an  equitable  ground  for  rescinding  a  contract.  {Arhjoright  y. 
Newbold,  17  Oh.  D.  301 ;  Adam  y.  Newhigging,  13  App.  Oas.  308 ;  67 
L.  J.  Oh.  1066;  see  '*  Mistake,'*  post,  p.  788;  *' Sale  of  Land,'*  post, 
p.  820.) 

In  an  action  to  recoyer  damages  for  fraudulent  representations,  where 
the  defendant  sets  up  the  Statute  of  Limitations,  it  is  a  good  reply  that 
the  plaintiff  did  not  discoyer,  and  had  not  reasonable  means  of  discoyer- 
ing  the  fraud  within  six  years  before  action,  and  that  the  existence  of 
such  fraud  was  fraudulently  concealed  by  the  defendant  until  within  such 
six  years.     (See  **  Limitation^  StattUes  of,"  post,  p.  770.) 

In  cases  where  fraud  is  relied  upon  by  the  defendant,  it  is  sometimes 
adyisable,  not  merely  to  plead  the  fraud  by  way  of  defence,  but  also  to 
allege  it  by  way  of  counter-claim,  so  as  to  entitle  the  defendant  to  claim 
damages  or  such  further  relief  as  may  be  required. 

As  to  the  defence  that  the  contract  between  the  plaintifP  and  the  defen- 
dant was  entered  iuto  for  the  illegal  purpose  of  deirauding  a  third  party, 
see  Willis  y.  Baldwin^  2  Doug.  450 ;  Jackson  y.  Duchaire,  3  T.  B.  551 ; 
Mallalieu  y.  Hodgson,  16  Q.  B.  689 ;  20  L.  J.  Q.  B.  339 ;  Britten  y.  Hughes, 
5  Bing.  460 ;  Begbie  y.  Phosphate,  ike.  Co.,  1  Q.  B.  D.  679 ;  44  L.  J.  Q.  B, 
233 ;  8coU  y.  Brown,  (1892)  2  Q.  B.  724 ;  61  L.  J.  Q.  B.  738. 

See  further  as  to  fraud,  *'  Fraud,"  post,  pp.  899  et  seq. 


708  Defences,  8fc.  in  Actiom  on  Contracts, 

Defence  that  the  Defendant  loae  induced  to  Contract  by  Fraudy  and 

afterwards  repudiated  the  Contract. 

The  defendant  was  induced  to  make  the  alleged  oontraot  [or, 
agreement]  by  the  fraud  of  the  plaintiff,  and  within  a  reasonable 
tune  after  he  had  notice  of  the  said  fraud,  and  before  he  had 
received  any  benefit  under  the  said  oontraot  [or,  agreement],  he 
repudiated  and  abandoned  the  same. 

Particulars  are  as  follows : — [here  state  particulars  of  the  fraud 
and  repudiation"]. 


Defence  to  an  Action  for  the  Price  of  Chods  sold  and  delivered,  thai 
the  Defendant  was  induced  to  Purchase  the  Goods  by  Frctud, 
and  returned  them  on  Discovery  of  the  Fraud, 

The  defendant  was  induced  to  buy  the  [horse]  at  the  said 
price  by  the  fraud  of  the  plaintiff,  and  within  a  reasonable  time 
after  he  had  notice  of  the  said  fraud  he  repudiated  the  said 
purchase  and  returned  the  said  [horse]  to  the  plaintiff. 

Particulars  of  the  fraud  are  as  follows: — [here  state  particulars, 
as  for  instance,  The  plaintiff  at  the  time  of  the  sale  of  the  horse 
to  the  defendant  represented  to  the  defendant,  for  the  purpose 
of  inducing  him  to  purchase  the  said  horse,  that  the  said  horse 
was  then  sound,  whereas  the  said  horse  was  then  unsound,  as 
the  plaintiff  then  well  knew  {here  state  the  nature  of  the  un- 
soundness).'] 


Defence  to  an  Action  by  a  Company  for  Calls,  that  the  Defendant 
was  induced  to  become  a  Shareholder  by  Fraud,  and  repudiated 
the  Shares. 

The  defendant  was  induced  to  become  a  holder  of  the  shares 
by  the  fraud  of  the  plaintiffs,  and  within  a  reasonable  time  after 
he  had  notice  of  the  said  fraud,  and  before  he  had  reoeiyed  any 
benefit  from  or  in  respect  of  the  said  shares  or  any  of  them, 
he  repudiated  and  disclaimed  the  said  shares  and  all  liability  in 
respect  thereof. 

Particulars  are  as  follows : — [here  state  particulars  of  the  fraud 
and  repudiation]. 
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Frauds,  Statute  of  (a). 

Defence  of  the  Statute  of  Frauds  to  an  Action  upon  a  Contract 
entered  into  before  the  coming  into  operation  of  the  Sale  of 
Chods  Act,  1893, /or  the  Sale  of  Goods  for  the  price  of  £10 
or  upwards  (ft). 

{R.  S.  a  1883,  App.  D.  Sect.  IF.) 

The  17ih  eection  of  the  Statute  of  Frauds  has  not  been 
oomplied  with. 


(a)  Where  the  defendant  relies  on  the  fact  that  the  requirements  of  the 
Statute  of  Frauds  or  s.  4  of  the  Sale  of  Gbods  Act,  1893,  have  not  been 
complied  with,  he  must  distinctly  raise  this  defence  by  his  pleading.  (See 
O.  XIX.  rr.  15,  20,  cited  antCy  pp.  646,  649 ;  Olley  v.  Fisher,  34  Ch.  D. 
367  ;  Clarke  v.  CalUrw,  and  Dawkins  v.  Lord  Penrhytiy  infra. 

The  defence  must  be  pleaded  in  such  a  manner  as  to  show  distinctly 
that  the  defendant  intends  to  rely  upon  the  statute,  and  it  is  not  sufficient 
merely  to  trayerse  allegations  made  by  the  plaintifE  in  anticipation  of 
objections  founded  on  the  statute.  {Clarke  v.  Callow,  46  L.  J.  Q.  B.  63 ; 
Manchester  Bank  v.  Cook,  49  L.  T.  674.)  It  has  been  held  in  the  Chancery 
Division  that  it  is  sufficient  to  state  ganerally  that  the  Statute  of  Frauds 
has  not  been  complied  with,  and  that  the  particular  section  relied  upon 
need  not  be  stated  (see  James  y.  Smith,  (1891)  1  Oh.  384;  and  see  the 
form  dted  from  E.  S.  0.  1883,  App.  D.,  Sect.  II.,  "  Sale  of  Land,"  post, 
p.  821);  but  in  actions  in  the  Queen's  Bench  Division  it  would  seem 
that  the  section  relied  upon  should  usually  be  specified  (see  the  forms 
above  cited  from  E.  S.  0.  1883,  Ap^.  D.,  Sect.  IV.).  "Where  a  particular 
section  of  the  statute  is  referred  to  m  the  pleading,  care  should  be  taken 
that  the  section  is  that  which  is  relied  upon,  for,  if  a  wrong  section  is 
stated,  an  amendment  at  the  trial  or  hearing  may  be  refused.  (See 
James  v.  Smith,  supra.) 

Where  it  cannot  be  ^thered  by  reference  to  the  statement  of  claim 
what  is  the  ground  of  obiection  relied  u{>on  under  a  defence  of  the  statute, 
it  would  seem  correct  that  the  allegation  of  non-compliance  with  the 
requirements  of  the  statute  should  be  preceded  by  a  short  statement  of 
the  nature  of  the  contract,  showing  what  is  the  objection  intended  to  be 
raised  under  the  statute.  (See  for  an  example  of  this  mode  of  pleading, 
the  last  form  given  in  the  text.)  It  was  held  under  the  repealed  Eules  of 
1875,  that  a  defence  founded  upon  the  Statute  of  Frauds  could  not  be 
raised  by  demurrer  (see  Catling  v.  King,  5  Ch.  D.  660 ;  46  L.  J.  Ch.  384  ; 
Dawkins  v.  Lord  Penrhyn^  4  App.  Cas.  51,  68;  Morgans.  Worthington,  38 
L.  T.  443),  but  must  in  all  cases  be  pleaded  as  a  defence ;  and  it  would 
seem  that  under  the  rules  now  in  force,  such  defences  should  be  pleaded 
as  above  mentioned,  and  not  by  way  of  an  objection  in  law  under 
O.  XXV. 

{b)  By  s.  17  of  the  Statute  of  Frauds  (which  is  numbered  as  s.  16  in  the 
Eevised  Statutes),  it  was  enacted  that  *  *  no  contract  for  the  sale  of  any  goods, 
wares,  or  merchandises  for  the  price  of  ten  pounds  sterHi^^  or  upwards 
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Defence  under  s.  4  of  the  Sale  of  Goods  Acty  1893,  to  an  Action 
upon  a  Contract  entered  into  subsequently  to  the  coming  into 
operation  of  the  Act,  for  the  Sale  of  Goods  of  the  Value  of  £10 
or  uptcards  (c). 

The  4th  section  of  the  Sale  of  Qoods  Act,  1893,  has  not  been 
complied  with. 


shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in. 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  chai*ged 
by  such  contract  or  their  agents  thereunto  lawfully  .authorized.'* 

By  Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14),  s.  7,  it  was  enacted,  with 
respect  to  the  above  section,  **  that  the  said  enactments  shall  extend  to 
all  contracts  for  the  sale  of  goods  of  the  value  of  102.  sterling  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  delivered  at  some  future 
time,  or  may  not  at  the  time  of  such  contract  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery.*' 

These  enactments  do  not  apply  to  contracts  entered  into  subsequently 
to  the  coming  into  operation  of  the  Sale  of  Goods  Act,  1893  ^56  &  57 
Vict.  c.  71),  but  such  contracts  are  governed  by  similar  provisions  in 
s.  4  of  the  last-named  Act,  as  to  which  see  the  next  note  infra. 

(c)  The  provisions  of  s.  17  of  the  Statute  of  Frauds  (whidi  is  numbered 
16  in  the  revised  statutes),  and  of  s.  7  of  Lord  Tenterden's  Act  have  been 
repealed  by  the  Sale  of  Goods  Act,  1893  (06  &  57  Vict.  c.  71^,  as  from  the 
commencement  of  that  Act,  subject  to  the  proviso  that  sucn  repeal  shall 
not  afEect  anything  done  or  suffered,  or  anv  nght,  title,  or  interest  acquired 
or  accrued  before  the  commencement  of  tnat  Act,  or  any  legal  proceeding 
or  remedy  in  respect  of  any  such  thing,  right,  title,  or  interest  (see  ss.  60» 
63  of  the  Sale  of  Goods  Act,  1893)  and  l£e  following  provisions  of  the 
last-mentioned  Act  have  been  substituted  therefor. 

By  s.  4  it  is  enacted  that : — 

'*(!.)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or 
upwards  £Jiall  not  be  enforceable  by  action  unless  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  sometJiing 
m  earnest  to  bind  the  contract,  or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  contract  be  made  and  signed  by  the 
party  to  be  charged  or  his  a^nt  in  that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  everv  such  contract,  not- 
withstanding that  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  tune  of  such  contract  be  actually  made, 
procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  uio  making  or  completing  thereof,  or  rendering  the  same  fit 
for  delivery. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section 
when  the  buyer  does  any  act  in  relation  to  the  goods  which  reco^pxiases  a 
pre-existing  contract  of  sale,  whether  there  be  an  acceptance  in  per- 
formance ox  the  contract  or  not. 

[4.)  The  provisions  of  this  section  do  not  apply  to  Sootland." 

),  further,  as  to  sales  of  goods,  *'  Sale  of  Qoodi^^  pp.  314,  809.  , 
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Defence  to  an  Action  upon  a  Contract  uoithin  a,  4:  of  the  Statute  of 
FraudSy  where  the  Statement  of  Claim  shows  that  the  Contract 
is  within  that  Section  {d), 

{See  R.  S.  C.  1883,  App.  D.  Sect.  IF.) 

The  4th  seotion  of  the  Statute  of  Frauds  has  not  been  com* 
plied  with. 

For  a  like  Form  in  an  Action  upon  a  Ouarantee,  see  post,  p.  716. 


The  like  to  an  Action  for  Wrongful  Dismissal  of  a  Servant,  where 
it  does  not  appear  from  the  Statement  of  Claim,  that  uie  Con- 
tract was  one  which  could  not  be  performed  within  a  Yearfrotn 
the  making  thereof  (d). 

The  agreement  was  not  to  be  performed  within  one  year  from 
the  making  thereof,  and  the  4th  section  of  the  Statute  of  Frauds 
has  not  been  complied  with. 


t 

Defence  of  the  Statute  of  Frauds  to  an  Action  for  Specific  Per- 
formance :  see  "  Sale  of  Land^^  post,  p.  821. 

{d)  By  8.  4  of  the  Statute  of  Frauds,  it  is  enacted  that  **no  action 
shall  be  brought  whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise  to  answer  damages  out  of  his  own  estate" 
(see  **  Executors"  ante,  p.  204),  **  or  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person"  (see  **  OuaranteeSy*^  ante,  p.  212),  **  or  to  charee  any  person 
upon  any  agreement  made  upon  consideration  of  marriage  (see  **  Mar- 
riaae"  ante,  p.  282),  *'or  upon  any  contract  or  sale  of  Icuids,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them"  (see  **  Sale  of 
Land,^*  ante,  p.  32.3),  **  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof  "  (see  **  Annuity'^ 
ante,  p.  622),  '*  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

The  equitable  doctnne  with  respect  to  part  performance  takinj?  a  case 
out  of  the  statute,  is  applicable  only  in  cases  to  which  a  court  of  equity 
-would  have  applied  it  before  the  Judicature  Acts.  {Britain  v.  Boasiter,  11 
Q.  B.  D.  123;  48  L.  J.  Q.  B.  362;  ''  Master  and  Servant,''  post,  p.  786; 
and  see  Maddison  v.  Aldereon,  8  App.  Cas.  467 ;  32  L.  J.  Q.  B.  737 ; 
McManua  v.  Cmke,  36  Ch.  D.  681 ;  56  L.  J.  Ch.  662 ;  Lavery  v.  Pursell, 
39  Ch.  D.  508 ;  57  L.  J.  Ch.  570.) 

As  to  the  distinction  between  a  subsequent  oral  alteration  of  the  contract 
and  an  acceptance  of  a  substituted  mode  of  x)erformance,  see  **  JReacission,'' 
post,  p.  808,  and  **  Sale  of  Goods,''  ante,  p.  320. 
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G-AMING  (a). 


(a)  At  the  common  law  a  wager ,  or  promise  made  upon  a  chance  erent 
in  which  neither  partj^  had  any  interest  except  that  created  by  the  wager, 
was  in  general  binding.  {Oiod  y.  Elliott ^  3  T.  B.  693;  Hampden  y. 
WaUh,  1  a  B.  D.  189;  46  L.  J.  Q,  B.  238.) 

As  to  what  is  a  wager,  see  further  Carlill  y.  Carbolic  Smoke  Ball  Co,^ 
(1892)  2  a  B.  484,  490 ;  61  L.  J.  Q.  B.  696 ;  (1893)  1  Q.  B.  256 ; 
62  L.  J.  Q.  B.  257 ;  Leake  on  Contracts,  3rd  ed.,  p.  649. 

By  the  statute  9  Anne,  o.  14,  as  amended  by  5  &  6  Will.  TV.  c.  41,  s.  1, 
all  notes  and  bills  giyen  for  money  won  by  gaming  at  cards  or  other 

res,  or  by  betting  at  such  games,  or  for  any  money  knowingly  lent 
that  pun>ose  are  deemed  to  haye  been  made  for  an  illegal  con- 
sideration. As  to  the  recoyery  of  money  paid  to  the  holder  of  such 
securities,  see  s.  2  of  the  last- mentioned  Act. 

The  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18,  enacts  ''that 
all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagermg,  shall  be  null  and  yoid;  and  that  no  suit  shall 
be  brought  or  maintained  in  any  Court  of  law  or  equity  for  recoyer- 
ing  any  sum  of  money  or  yaluame  thing  alleged  to  be  won  upon  any 
wager,  or  which  shaU  haye  been  deposited  in  the  hands  of  any  person 
to  abide  the  eyent  on  which  any  wager  shall  haye  been  made:  pro- 
yided  always,  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution  or  agreement  to  subscribe  or  contribute  for 
or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner 
or  winners  of  any  lawiol  game,  sport,  pastime,  or  exercise." 

By  the  Ghuning  Act,  1892  (55  &  56  Yict.  o.  9),  s.  1,  ''  any  promise, 
express  or  implied,  to  pay  any  person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  contract  or  agreement  rendered  null  and  yoid  *' 
by  the  8  &  9  Vict.  c.  109,  is  itself  made  null  and  yoid,  and  it  is  enacted 
that  no  action  at  the  suit  of  the  payer  shall  lie  to  reooyer  such  money ; 
and  similarly  any  express  or  implied  promise  "to  pay  any  sum  of 
money  by  way  of  commission,  fee,  reward,  or  otherwise  m  respect  of  any 
such  contract,  or  of  any  seryices  in  relation  thereto  or  in  connection 
therewith"  are  thereby  made  null  and  yoid,  and  no  action  can  be 
brought  to  recoyer  such  money. 

A  wagering  contract  for  the  sale  of  goods,  where  the  amount  of  the 
price  was  not  fixed  with  any  regard  to  the  yalue  of  the  goods,  but  was 
made  to  depend  upon  the  result  of  what  was  substantially  a  wager,  was 
held  yoid  under  the  8  &  9  Vict.  c.  109,  s.  18.  {Eourke  y.  Short,  5  JB.  &  B. 
904;  25  L.  J.  Q.  B.  196.)  So  also  where  remuneration  for  services  was 
made  contingent  upon  the  result  of  betting  on  a  race,  the  contract  was 
held  yoid  under  the  8  &  9  Yict.  c.  109,  s.  18,  aboye  cited.  {Higginson  y. 
Simpson,  2  C.  P.  D.  76;  46  L.  J.  C.  P.  192.) 

Tne  proviso  in  that  section  does  not  apply  to  a  mere  bet  or  wager, 
though  made  upon  a  lawful  game  {Pareona  y.  Alexander^  5  £.  &  B.  ^3 ; 
24  L.  J.  Q.  B.  277),  and  it  was  held  not  to  apply  to  a  race  between  two 
horses  upon  the  terms  that  the  winner  should  haye  both  (Coombet  y. 
Dibble,  L.  B.  1  Ex.  248 ;  35  L.  J.  Ex.  167),  nor  to  a  deposit  oi  money  by 
each  of  two  persons  u]X)n  an  agreement  that  the  whole  sum  should  be 
paid  to  one  of  them  if  his  horse  should  trot  at  a  certain  pace,  and  if  not, 
then  to  the  other  {BaUon  v.  Newman,  1  C.  P.  D.  573 ;  25  W.  R,  85).  It 
only  applies  where  there  is  a  subscription  or  contribution  for  a  plate 
or  prize,  &c.,  without  there  being  anyUiing  amounting  to  a  wager  on  the 
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part  of  those  subscribing  or  contributing.  (76.)  Therefore,  where  each 
of  two  persons  about  to  compete  with  each  ouxer  in  a  walking  match 
deposited  £200  with  a  stakenolder  on  an  agreement  that  the  whole 
amount  should  be  paid  to  the  winner,  it  was  held  that  the  agreement 
was  yoid,  as  a  wagering  contract  luider  the  section,  and  was  not  nrotected 
by  the  proviso,  and  that  the  losing  party  having  demanded  oack  his 
money  from  tiie  stakeholder  before  tne  latter  had  paid  it  over  to  the 
winner,  was  entitled  to  sue  the  stakeholder  for  the  amount,  {fiiggle  v. 
Htgas,  2  Ex.  D.  422 ;  46  L.  J.  Ex.  721 ;  THmbley.  Hilly  5  App.  Oas.  342 ; 
49  L.  J.  P.  C.  49.) 

The  enactment  in  s.  18  above  cited  forbidding  the  bringing  or  main- 
taining of  the  suits  therein  mentioned,  merely  means  that  tiie  winner 
shall  not  sue  his  antagonist  or  the  stakeholder  on  the  void  contract,  and 
does  not,  nor  does  the  Gamine  Act,  1892,  prevent  the  loser  from  demand- 
ing back  from  the  stakeholder  the  amount  of  his  deposit  before  the 
stiULeholder  has  paid  it  over  to  the  winner.    {lb, ;  ffamjpden  v.  Walsh, 

1  Q.  B.  D.  189 ;  49  L.  J.  Q.  B.  238 ;  0' Sullivan  v.  Thomas,  (1895)  1  Q.  B. 
698 ;  64  L.  J.  Q.  B.  398.)  So  with  regard  to  a  deposit  of  money  or  other 
security  wil^  a  stock  dealer,  as  cover  for  differences  which  might  arise  on 
gambling  transactions  with  such  stock  dealer  in  stocks,  such  deposit  may 
be  recovered  before  it  has  been  actually  appropriated  in  or  towards 
settlement  of  the  transactions  {Strachan  v.  Universal  Stock  Exchange,  (1895) 

2  Q.  B.  329;  64  L.  J.  Q.  B.  723;  (1896)  A.  C.  166),  but  not  after  such 
appropriation  [Strachan  v.  Universal  Stock  Exchange,  (1895)  2  Q.  B.  697 ; 
65  L,  J.  a  B.  178). 

Previously  to  the  Gaming  Act,  1892,  above  cited,  it  was  no  defence  to 
an  action  for  money  paid  at  the  defendant's  request  that  it  was  j>aid  on 
account  of  a  wagering  contract,  such  contract  being  null  and  void,  but 
not  illegal.  {Jessopp  v.  Luiwyche,  10  Ex.  614  ;  Jiosewarne  v.  Billing,  15 
0.  B.  N.  S.  316;  32  L.  J.  C.  P.  56 ;  Bead  v.  Anderson,  10  Q.  B.  D.  100; 
13  a  B.  D.  779 ;  52  L.  J.  Q.  B.  214 ;  53  L.  J.  Q.  B.  532.)  Now,  how- 
ever, a  betting  ^ent  or  other  person  is  prevented  from  recovering  by 
action  money  ne  has  paid  at  the  express  or  implied  request  of  another  in 
discharge  of  bets,  whether  such  bets  were  made  by  himself  for  such  other 
person,  or  by  such  other  person,  or  by  some  third  person.  {TatamY. 
Beeve,  (1893)  1  Q.  B.  44 ;  62  L.  J.  Q.  B.  30.)  The  Act  is  not  retrospec- 
tive.    {Knight  v.  Lee,  (1893)  1  Q.  B.  41 ;  62  L.  J.  Q.  B.  28.) 

Before  the  passing  of  the  Act  it  was  held  that  a  betting  agent  employed 
by  the  plaintiff  to  make  bets  for  him  was  liable  to  him  for  moneys 
received  from  the  losers  of  the  bets  {Bridger  v.  Savage,  15  Q.  B.  D.  363 ; 
54  L.  J.  Q.  B.  464;  Moore  v.  Peachey,  7  Times  Rep.  748;  Potter  v. 
Codrington,  9  Times  Bep.  54),  and  it  would  seem  that  the  Act  makes  no 
difference  in  this  respect. 

Money  lent  for  the  purpose  of  playing  at  an  illegal  game  cannot  be 
recovered.  {M'Kinnell  v.  Bohinson,  3  M.  &  W.  434 ;  Foot  v.  Baker,  5 
M.  &  G.  335.) 

Money  lent  for  the  purpose  of  enabling  the  borrower  to  pay  bets  already 
lost  to  third  parties  was  held  previously  to  the  Gaming  Act,  1892,  to 
create  a  debt  which  could  be  recovered  from  the  borrower  {Hill  v.  Fox, 
4  H.  &  N.  359 ;  Ex  p.  Pyke,  8  Oh.  D.  754),  and  it  would  seem  tiiat  a  bond 
fide  loan,  as  distinguished  &om  a  payment  of  a  bet  by  the  alleged  lender, 
can  still  be  so  recovered. 

No  action  will  lie  against  an  agent  employed  to  make  bets  for  neglect- 
ing to  make  them,  as  they  would  be  void  if  made.  {Cohen  v.  Kittell, 
22  a  B.  D.  689 ;  58  L.  J.  Q.  B.  241.) 
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Defence  that  the  Contract  steed  on  was  a  Gaming  or  Wagering 
Contract  (8  &  9  Viot.  o.  109,  s.  18). 

The  alleged  contract  [or,  agreement]  was  [or,  The  money 
claimed  is  money  which  was  agreed  to  be  paid  by  the  def^idant 
to  the  plaintiff  under]  a  contract  [or,  agreement]  by  way  of 
gaming  or  wagering. 

Bills  and  notes  given  for  gaming  debts  within  the  description  of  the 
statute  of  Anne,  are  deemed  to  be  made  for  ille^  considerations ;  while 
bills  and  notes  given  imder  gaming  or  w€igermg  oontracts  within  the 
statute  of  Victoria  only,  being  given  under  oontracts  which  are  void,  are 
in  the  same  condition  as  if  given  without  consideration.  (Fitch  v.  Jonea^ 
o  E.  &  B.  238 ;  24  L.  J.  Q.  B.  293.)  In  the  former  case  a  holder  for  value 
with  notice  of  the  circumstances  under  which  the  bill  was  given  cannot 
recover  on  it.  (Hay  v.  Ayling,  16  Q.  B.  423 ;  **  BUU  of  Exchange"  ante, 
p.  649.)  Where  the  defendant,  having  agreed  to  use  moneys  of  the 
plaintiff  with  moneys  of  his  own  in  making  bets,  and  to  pay  over  a  certain 
proportion  of  the  winnings,  had  received  the  winnings  and  given  the 
plamtilE  a  cheque  for  the  amount  of  his  share,  it  was  held  that  the 
transaction  was  not  illegal,  and  there  was  good  consideration  for  the 
^cheque.    {Beeaton  v.  Beeston,  1  Ex.  D.  13 ;  45  jL.  J.  Ex.  230.) 

Contracts  of  wagering  made  under  the  form  and  pretext  of  insurance 
by  parties  having  no  interest  in  the  subject-matter  of  such  insurance  are 
specially  provided  a^inst  by  statute.  (See  * '  iMurance,"  post,  pp.  738, 742.] 

Wagers  on  the  price  of  stock,  in  the  form  of  contracts  for  the  sale  and 
delivery  of  stock,  were  illegal  under  the  7  Geo.  2,  c.  8,  but  this  statute 
has  been  repealed  by  the  23  Vict.  c.  28,  leaving  such  contracts  subject  to 
the  above  statute  8  &  9  Viot.  o.  109.  According! v,  a  mere  *'  time  bai^gain  " 
or  agreement  on  a  nominal  purchase  or  sale  of  shares  and  stocks,  whereby 
the  parties  merely  agree  to  pay  or  receive  the  differences,  is  a  gaming  and 
wagering  transaction  within  the  meaning  of  the  statute.  (Onzewood  v. 
Jilaney  11  C.  B.  626;  Barry  v.  Croekey,  2  J.  &  H.  1 ;  jEjr  o.  Phillips^  2  De 
G.  F.  &  J.  634 ;  Thacker  v.  Hardy,  4  Q.  B.  D.  685 ;  48  L.  J.  Q.  B.  289.) 
Where  both  parties  intend  that  no  shares  or  stocks  shall  pass,  but  that 
differences  only  shall  be  paid,  it  may  be  a  gaming  transaction,  even 
though  on  the  face  of  the  contract  there  would  seem  to  be  a  right  to  call 
for  delivery  of  the  shares  or  stocks,  such  contract  being  merely  in- 
tended to  cloak  the  fact  that  the  transaction  was  one  of  gaming. 
{Universal  Stock  Exchange  v.  Strachan,  ri896)  A.  0.  166.) 

Where,  however,  there  is  an  actual  contract  for  the  sale  or  delivery  of 
shares  or  stocks,  so  that  deliveries  could  be  demanded  of  the  shares  or 
stock  thereunder,  such  contract  is  not  one  by  way  of  gaming  or  watering, 
merely  because  it  was  not  anticipated  by  either  party  that  the  nght  to 
demand  delivery  would  be  insisted  on.  [Univertal  Stock  Exchange  v. 
Stevens,  66  L.  T.  612 ;  Forget  v.  Oetigny,  (1 895)  A.  C.  318 ;  64  L.  J.  P.  C.  62. ) 

Lotteries  are  prohibited  by  10  &  11  Will.  3,  c.  17,  and  42  Geo.  3,  c  119. 
Bales  by  lottery  are  prohibited  by  12  Geo.  2,  c.  28,  and  the  lands,  goods, 
&c.,  set  up  and  exposed  for  sale  in  such  manner  are  to  be  forfeited  to  such 
person  as  shall  sue  for  the  same.  (See  s.  4.)  As  to  what  constitutes  a 
lottery,  see  Taylor  \.  Smetten,  11  Q.  13.  D.  207  ;  Barclay  y,  Pearson,  (1893) 
.2  Ch.  154 ;  62  L.  J.  Ch.  636 ;  StoddaH  v.  Sagar,  (1896)  2  a  B.  474 ;  64 
L.  J.  M.  C.  234. 
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Lefetice  under  the  Gaming  Acty  1892,  to  a  Claim  for  Money  Paid 
at  the  Request  of  the  Defendant,  that  the  Payment  was  made 
in  respect  of  a  Gaming  or  Wagering  Contract. 

The  alleged  payment  was  made  by  the  defendant  under  or  in 
respect  of  a  contract  or  agreement  by  way  of  gaming  or  water- 
ing which  was  rendered  null  and  void  by  the  Act  8  &  9  v  ict. 
c.  109. 


The  like  to  Claims  by  a  Betting  Agent  for  Money  Lent  to  the 
Defendant  and  for  Money  Paid  and  Work  done  for  him  at 
his  Request. 

1.  No  money  was  lent  by  the  plaintiff  to  the  defendant. 

2.  The  money  alleged  to  have  been  lent  to  and  paid  for  the 
defendant  was  money  paid  by  the  plaintiff  in  discharge  of  bets 
made  by  [or,  for]  the  defendant  with  certain  other  persons, 
which  said  bets  were  contracts  by  way  of  gaming  and  wagering 
rendered  null  and  void  by  the  Act  8  &  9  vict.  c.  109. 

3.  The  work  alleged  to  have  been  done  by  the  plainti£E  con- 
sisted solely  of  services  in  relation  to  or  in  connection  with 
contracts  by  way  of  gaming  and  wagering  rendered  null  and 
void  by  the  said  Act. 


Defence  to  an  Action  on  a  Promissory  Note  or  Cheque,  that  the 
Note  or  Cheque  was  made  or  drawn  for  Money  lost  to  the 
Plaintiff  upon  a  Wager  (8  &  9  Vict.  c.  109,  s.  18). 

The  defendant  made  and  delivered  the  note  [or,  cheque]  to 
the  plaintiff  for  money  won  by  the  plaintiff  from  the  defendant 

upon  a  contract  made  between  them   [on  the of , 

18—],  by  way  of  wagering. 

Particulars  are  as  follows : — [Here  state  shortly  the  nature  of 
tlie  contract  sufficiently  to  show  that  it  was  void  under  the  above- 
cited  statute^ 


Defence  to  an  Action  on  a  Bill  of  Exchange,  that  the  Bill  was 
accepted  by  the  Defendant  for  Money  won  by  the  Plaintiff^ 
from  the  Defendant  by  Gaming  (9  Anne  c.  14;  5  &  6 
Will.  4,  c.  41,  s.  1). 

The  bill  was  accepted  by  the  defendant  for  money  won  from 
him  by  the  plaintiff  [on  the of ,  18 — ],  by  gaming 
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[or,  betting  on  gaming]  at  cards  [or  other  game,  according  to  tAe 

facts]. 


Defence  to  a  like  Action  by  an  Indorsee,  that  the  Bill  teas  accepted 
by  the  Defendant  for  Money  won  by  the  Drawer  from  the 
Defendant  by  Oaming,  and  that  the  Bill  was  afteruards  in- 
dorsed to  the  Plaintiff  with  Notice,  or  mthout  Consideration , 
or  when  Overdue, 

The  bill  was  accepted  by  the  defendant  for  money  won  from 

him  by  [A.  B.]  the  drawer  [on  the of ,  18 — ],  by 

gaming  [or,  bettmg  on  gaming]  at  cards  [or  other  game,  see  the 
last  precedent],  and  the  bill  was  afterwa^rds  indorsed  by  the 
drawer  to  the  plaintiff,  with  notice  of  the  facts  above  mentioned 
[or,  without  consideration,  or,  when  overdue]. 


Guarantees. 

Denial  of  the  Contract  of  Guarantee, 

The  defendant  did  not  guarantee  as  alleged  [or,  did  not  give 
the  alleged  guar^tee]. 


Defence  that  the  alleged  Cotitract  did  not  satisfy  the  Statute  of 

Frauds  (a). 

The  4th  section  of  the  Statute  of  Frauds  has  not  been  com- 
plied with  in  respect  of  the  promise  contained  in  the  allied 
contract  of  guarantee. 


(a)  It  is  necessarv  to  plead  specially  the  defence  that  the  alleged  con- 
tract was  not  in  a  form  sufficient  to  satisfy  the  Statute  of  Frauds.  By 
the  Mercantile  Law  Amendment  Act,  1856,  s.  3,  cited  anUy  p.  213,  the 
consideration  for  the  guarantee  need  not  be  in  tiie  writing.  (See 
**  FraudSy  Statute  of"  ante,  p.  711.) 
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Defence  to  an  Action  on  a  Chmrantee  far  tlie  Price  of  Goods 
sold^  that  the  Plaintiff  did  not  mpply  the  Goods  on  the 
Guarantee  (J). 

{JR.  8,  C.  1883,  App.  E.  Sect.  III.  No.  1.) 

The  goods  were  not  supplied  to  E.  F.  on  the  guarantee. 


Defence  to  a  like  Action^  that  the  Plaintiff  did  not  supply  the 
Goods  according  to  the  Terms  of  the  Guarantee  (J). 

The  guarantee  was  a  guarantee  for  the  price  of  such  goods 
only  as  the  plaintiff  should  sell  and  deliver  to  E.  F.  on  the 
usual  terms  of  dealing  between  them,  viz.  [here  state  what  the 
usual  terms  were]y  and  the  ^oods  in  the  statement  of  claim 
mentioned  were  not  sold  or  delivered  by  the  plaintiff  to  the  said 
E.  F.  on  those  terms. 


Defence  to  a  like  Action^  that  the  Goods  were  sold  to  the  Principal 
on  Credit^  and  that  the  Period  of  Credit  had  not  expired 
at  the  Time  of  Action  brought  {h). 

The  goods  were  sold  and  delivered  by  the  plaintiff  to  E.  F., 
on  [two  months]  credit,  and  that  period  of  credit  had  not 
expired  at  the  time  of  action  brought. 


Defence  to  an  Action  on  a  Chmrantee  of  a  Debty  of  Payment  by 

the  Principal. 

{R.  8.  C.  1883,  App.  D.  8ect.  IV.) 

The  principal  satisfied  the  claim  by  payment  before  action. 


(h)  If  the  defendant  intends  to  contest  the  fulfilment  of  any  condition 
precedent  to  the  plaintiff's  right  of  action,  e.^.,  if  the  defendant  disputes 
that  the  ^oods  were  supplied  in  accordance  with  the  guarantee,  or  that 
the  principal  made  default,  or  that  the  defendant  had  notice  of  it,  where 
such  notice  is  necessary  (as  to  which  see  '*  Gtuirantees,**  anUy  p.  213),  he 
must  distinctly  specify  such  condition  in  his  pleading,  unless  it  sufficiently 
appears  from  the  statement  of  claim,  and  must  state  its  non-fulfilment. 
(§ee  O.  XIX.  r.  14,  cited,  anU,  p.  188.) 

B.L.  3  A 
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Defence  to  an  Action  on  a  Continuing  and  Revocable  Guarantee^ 
that  the  Defendant  revoked  the  Gruarantee  be/ore  the  Trans- 
actions alleged  (c). 

Before  the  plamtiff  made  any  of  the  advanoes  to  G.  H.,  in 
respect  of  which  this  action  is  brought,  the  defendant  reYoked 
the  alleged  guarantee  bj  notice  to  the  plaintiff. 


Defence  that  the  Guarantee  was  procured  hj  Fraud  (d) : 

see  "  Fraud/'  ante,  p.  707. 


(c)  Where  the  guarantee  is  a  continiiing  one,  the  goarantor  may,  in 
general,  by  notice  terminate  his  liability  in  respect  of  future  transactions, 
but  this  is  not  so  where  it  appears  from  the  document  of  guarantee,  as 
construed  by  the  light  of  the  surroimding  circumstances,  that  it  was  the 
intention  of  the  parties  that  it  should  not  be  thus  terminable.  [Offord  t. 
Daviea,  12  C.  B.  N.  S.  748;  31  L.  J.  C.  P.  319 ;  CouUhart  v.  Clementson, 
o  a  B.  D.  42  ;  49  L.  J.  Q.  B.  204 ;  Burgess  v.  Eve,  L.  R.  13  Eq.  450, 457  ; 
41  L.  J.  Oh.  515.)  Notice  of  the  death  of  the  guarantor  woiild  also,  in 
general,  terminate  liability  in  respect  of  future  transactions  as  against 
me  estate  of  the  deceased,  where  it  did  not  appear  that  the  intention  was 
to  the  contrary.  {Couftfuirt  y,  Clementson,  supra;  Lloyd's  y.  Harper,  16 
Ch.  D.  290 ;  50  L.  J.  Ch.  140 ;  BeckeU  v.  Addyman,  9  Q.  B.  D.  783 ;  51 
L.  J.  Q.  B.  697 ;  Ashby  v.  Day,  54  L.  T.  408;  In  re  Silvester,  (1895)  I 
Oh.  573 ;  64  L.  J.  Oh.  390.^  Where  the  consideration  for  a  guarantee 
was  the  admission  at  Lloyd's  of  an  underwriter,  whose  future  conduct  in 
that  position  was  guaranteed,  it  was  held  that  the  guarantee  was  not 
revocable  by  notice  of  the  death  of  the  guarantor,  and  that  his  estate  re- 
mained liable.  ( Lloyd's  v.  Harper,  supra . )  The  fact  that  the  consideration 
was  an  act  done  once  for  all,  was  held  to  show  a  manifest  intention  that 
the  guarantee  should  not  be  revocable.    {Ih.) 

A  guarantee  for  the  fidelity  of  a  collector,  clerk,  or  servant  would  in 
eeneral  be  regarded  as  not  revocable,  except  upon  discovery  of  such 
dishonesty  on  his  part  as  would  render  it  improper  and  unfair  towards 
the  surety  for  the  employer  to  continue  him  in  his  service.  {Calvert  v. 
Gordon,  3  M.  &  By.  124;  Lloyd^a  v.  Harper,  supra;  and  see  further 
post,  p.  722.) 

Where  a  gruarantee  is  joint  only,  the  death  of  one  of  the  guarantors 
would  seem,  where  there  is  nothing  to  show  a  different  intention,  to  give 
to  the  survivor  or  survivors  a  right  to  treat  the  guarantee  as  terminated 
by  the  death,  and  inapplicable  to  future  transactions,  but  the  parties  may, 
by  their  conduct  or  oy  express  agreement,  continue  the  guarantee  not- 
withstanding the  death.     {Ashby  v.  Day,  54  L.  T.  408.) 

A  continumg  guarantee  given  to  or  for  a  firm  is,  in  the  absence  of 
agreement  to  tne  contrary,  revoked  as  to  future  transactions  by  a  change 
in  the  membership  of  the  firm.  (The  Partnership  Act,  1890,  s.  18,  cited 
**  Partners,'*  ante,  p.  306.) 

{d)  The  relation  of  cremtor  and  surety  (unlike  the  contract  of  insoiunee) 
does  not  require  a  full  disclosure  by  the  former  to  the  latter  of  all  material 
facts  relating  to  the  principal  debtor,  and  the  mere  non-commimicatioix 
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Defence  to  a  like  Action^  that  the  Plaintiff  discharged  the  Defendant 
by  giving  Time  to  the  Principal  Debtor  (e), 

{R.  8.  C.  1883,  App.  D.  Sect.  IV.) 

The  defendant  was  released  bj  the  plaintifi  giving  time  to 
the  piinoipal  debtor,  in  pursuance  of  a  binding  agreement. 

of  saoh  facts,  where  it  does  not  amount  to  fraudulent  conoealment,  does 
not  invalidate  the  guarantee.  {Hamilton  y.  Wataon^  12  01.  &  F.  109; 
Niyrih  British  Imurance  Co.  v.  Lloyd,  10  Ex.  523 ;  24  L.  J.  Ex.  14;  Lee 
T.  JwuiSy  17  0.  B.  N.  S.  482;  34  L.  J.  0.  P.  131.) 

(e)  A  surety  on  paying  the  debt  in  respect  of  which  the  guarantee  was 
given  becomes  entitled  to  the  benefit  of  the  remedies  and  securities  which 
the  creditor  has  against  the  principal  debtor,  whether,  when  he  became  a 
surety,  he  knew  of  them  or  not.  (See  19  &  20  Yict.  c.  97,  s.  6,  cited 
**  QuaranJtees"  ante,  p.  213;  Mayhew  y.  Orickett,  2  Swanst.  185;  Duncan 
Y.  North  and  South  Wales  Bank,  6  App.  Gas.  1 ;  50  L.  J.  Oh.  355 ;  Forbes 
V.  Jackson,  19  Oh.  D.  615 ;  51  L.  J.  Oh.  690 ;  Ward  v.  Bank  of  New  Zealand, 
8  ^p.  Gas.  755,  765 ;  52  L.  J.  P.  0.  65 ;  and  see  further,  notes  to  Bering 
V.  Winchelsea,  1  White  &  Tudor  L.  0.,  6th  ed.,  p.  126.) 

If  the  creditor  gives  time  to  the  princii>al  debtor  under  a  binding  contract 
with  him  to  that  effect,  without  the  authority  or  consent  of  the  surety, 
the  latter  is  thereby  discharged,  unless  the  rights  against  the  surety  are 
expressly  reserved ;  for  the  surety  is  deprived  hj  such  contract  of  his  right 
upon  payment  of  the  debt  to  have  tne  securities  and  remedies  of  the 
creditor,  and  to  enforce  them,  if  necessary,  in  his  name.  [Bees  v.  Berring- 
ton,  2  White  &  Tudor,  L.  0.  6th  ed.,  1106;  Fraser  v.  Jordan,  8  E.  &  B. 
303 ;  26  L.  J.  Q.  B.  288 ;  Overend^  Oumey  <k  Co.  v.  Oriental  Corporation, 
L.  E.  7  H.  L.  348 ;  Croydon  Gas  Co.  v.  Dickinson,  2  0.  P.  D.  46 ;  46  L.  J. 
0.  P.  157 ;  Ward  v.  BanJe  of  New  Zealand,  supra;  Clarke  v.  Birley,  41  Oh. 
D.  422,  434;  58  L.  J.  Oh.  616;  Bouse  v.  Bradford  Banking  Co.,  (1894) 
A.  0.  586 ;  63  L.  J.  Oh.  337.)  When  the  liability  of  a  surety  has  been 
discharged  by  the  extension  of  time  granted  to  the  debtor  (under  a  binding 
contract  to  that  effect)  goods  or  property  pledged  by  the  surety  with  the 
creditor  as  security  for  the  debt  or  liability  guaranteed  are  or  is,  m  general, 
discharged  also.  {Bolton  v.  Salmon,  (1891)  2  Oh.  48  ;  60  L.  J.  Oh.  237.) 
The  release  by  the  creditors  of  a  principal  debtor  discharges  the  sureties 
unless  they  have  agreed  to  the  contrary,  or  unless  the  release  is  expressly 
made  subject  to  the  reservation  of  the  rights  of  the  sureties.  {Cherend, 
Oumey  A  Co.  v.  Oriental  Corporation,  L.  E.  7  H.  L.  348 ;  and  cases  infra.) 

The  original  contract  of  guarantee  may  expressly  reserve  to  the  creditor 
the  right  to  give  indulgence  to,  or  to  release  the  principal  debtor  without 
discharging  3ie  surety,  and  in  such  cases  the  surety  will  not  be  discharged 
by  the  creditor's  giving  time  to,  or  releasing  the  principal  debtor  in 
accordance  with  the  right  reserved.  {Cowper  v.  Smith,  4  M.  &  W.  519 ; 
Union  Bank  of  Manchester  v.  Beech,  3  H.  &  0.  672 ;  34  L.  J.  Ex.  133 ;  see 
Croydon  Oas  Co.  v.  Dickmson,  supra.) 

In  order  that  the  giving  of  time  by  the  creditor  may  have  the  effect  of 
discharging  the  surety,  the  rule  is  that  **  there  must  be  either  a  new 
security  given  to  extend  the  time,  or  a  binding  agreement  upon  a  sufficient 
consideration  to  suspend  the  remedy."  (See  Moss  v.  Hall,  5  Ex.  46,  50 ; 
Bolton  Y.  Buckenham,  (1891)  1  Q.  B.  278;  60  L.  J.  Q.  B.  261 ;  and  cases 
cited  supra.)    If  no  such  security  is  accepted,  and  no  binding  agreement 
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to  give  time  ^9  entered  into  by  the  creditor,  the  mere  fact  of  his  giving 
time  for  payment,  and  forbearing  to  enforce  his  remedies  against  the 
piincipal  debtor,  will  not  discharge  the  surety,  unless,  by  the  contnust 
between  him  and  the  creditor,  the  latter  has  undertaken  that  he  will 
actively  enforce  those  remedies.  (See  Price  v.  KirkJiam,  3  H.  &  G.  437 ; 
Story's  Eq.  Jur.,  §  326;  notes  to  Itees  v.  Bem'ngton,  supra,)  A  contract 
with  a  stranger  to  give  time  to  the  principal  debtor  does  not  affect  the 
right  against  the  surety.  {Fraser  v.  Jordan,  supra;  Clarke  v.  Birley^ 
aupra,) 

Where  the  guarantee  was  for  the  payment  of  the  price  of  neriodical 
supplies  of  gas  to  be  paid  for  by  monthly  payments,  it  was  held  that,  as 
the  surety's  contract  was  severable,  the  givmg  of  time  to  the  prindpal 
without  tiie  surety's  consent  on  one  occasion,  did  not  affect  the  surety's 
liability  as  to  subsequent  pa3nnents.  {Croydon  Oas  Co.  v.  Dickinson^ 
supra,) 

An  agreement  to  give  time  to,  or  a  covenant  not  to  sue,  or  a  rdease  of 
the  principal  debtor,  qualified  by  a  reservation  of  remedies  against  the 
surety,  j^reserves  all  the  rights  of  the  creditor  against  the  surety,  as  also 
all  the  n^ts  of  the  surety  against  the  principal  debtor.  (Kearsley  v.  CoU, 
16  M.  &  W.  128;  Price  v.  Barker^  4  i).  &  B.  760;  24  L.  J.  a  B.  130; 
Hooper  v.  Marshall^  L.  B.  5  0.  P.  4 ;  39  L.  J.  C.  P.  14 ;  Bateson  v.  Oosling, 
L.  B.  7  0.  P.  9 ;  41  L.  J.  0.  P.  63 ;  and  see  the  notes  to  Meee  v.  BcrringUm^ 
2  White  &  Tudor  L.  0.,  6th  ed.,  1106 ;  and  '^ Release,'' post,  p.  805.) 

If  after  the  giving  of  a  guarantee  the  creditor,  without  the  authority  or 
consent  of  the  sure^,  alters  the  contract  made  with  the  principal  debtor, 
the  surety  is  thereby  discharged,  on  the  ground  that  he  cannot  be  made 
liable  for  default  in  the  performance  of  a  contract  he  has  not  guaranteed. 
(Croydon  Oas  Co,  v.  Dickinson,  2  0.  P.  D.  46,  49 ;  46  L.  J.  Q.  B.  157 ; 
Holme  V.  BrunskiU,  3  Q.  B.  D.  496 ;  47  L.  J.  Q.  B.  610 ;  Ward  v.  Bank  of 
New  Zealand,  8  App.  Gas.  755,  763 ;  52  L.  J.  P.  G.  65 ;  Taylor  v.  Bank  of 
N,  8.  Wales,  11  App.  Gas.  596, 603 ;  65  L.  J.  P.  G.  47 ;  In  re  Wolmershausen, 
62  L.  T.  541.) 

Where  the  guarantee  is  for  the  performance  by  a  third  party  of  the 
duties  of  a  particular  office,  a  substantial  change  in  the  duties  of  the  office 
not  within  the  contemplation  of  the  parties  at  the  time  of  the  giving  of 
the  guarantee  would,  in  general,  be  such  an  alteration.  {Arlington  y. 
M&rricke,  2  Saund.  403 ;  Bonar  v.  Macdonald,  3  H.  L.  C.  226.)  An  ap- 
pointment to  a  new  and  additional  office  would  not,  in  the  absence  of  any 
agreement  or  understanding  that  the  person  whose  conduct  was  guaran- 
teed was  not  to  be  appointed  to  any  additional  office,  discharge  a  surety. 
{SkilUtt  V.  Fletcher,  L.  E.  1  G.  P.  217 ;  7*.  2  G.  P.  469 ;  see  further, 
Guardians  of  Mailing  Union  v.  Graham,  L.  R.  5  G.  P.  201 ;  39  L.  J.  Q, 
B.  74.) 

A  surety  is,  in  general,  discharged  b^  any  dealing[  between  the  prin- 
cipals which  impairs  his  position  or  deprives  him  of  his  remedies,  whether 
against  the  principal  debtor  or  against  his  co-sureties,  if  he  has  not  as- 
sented to  such  dealing.  {Croydon  Gas  Co,  v.  Dickinson,  supra;  Holme  v. 
Brunskill,  3  Q.  B.  D.  495,  505 ;  47  L.  J.  Q.  B.  610 ;  Ward  v.  Batik  of 
Nefv  Zealand,  supra ;  and  see  Mansfield  Union  v.  Wright,  9  Q.  B.  D.  683.) 

The  loss  or  wasting  by  the  creditor  of  a  security  to  the  benefit  of  which 
a  surety  would,  on  payment  of  the  debt  or  liability  guaranteed,  be  entitled, 
will  operate  pro  tanto  as  a  release  of  the  surety,  on  the  seneral  principle 
that  a  creditor  with  a  pledge  or  other  securify  is  bouna  to  account  not 
only  for  the  money  he  has  actually  made  out  of  the  security,  but  also  for 
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A  Kke  Defence,  where  the  Surety  is  sued  as  a  Principal  upon 
a  Promissory  Note  on  which  he  appears  as  primarily  liable  {e)y 
see  "  Bills  of  Exchange,^^  ante,  p.  657. 

that  which,  he  ou^t  to  have  made  out  of  it.  ( WulffY.  Jay,  L.  E.  7  Q.  B. 
756 ;  41  L.  J.  a  B.  322 ;  Polak  v.  EvereUy  1  Q.  B.  D,  669 ;  46  L.  J.  Q.  B. 
218 ;  Ward  v.  Bank  of  New  Zealand,  eupra ;  Taylor  v.  Bank  of  N,  8* 
Wales,  11  App.  Caa.  596,  603;  55  L.  J.  P.  C.  47;  In  re  WolmerehauHn, 
62  L.  T.  541.) 

Mere  passiye  inactiyity  on  the  part  of  the  creditor,  or  neglect  to  caU  the 
principal  debtor  to  account,  or  to  enforce  payment  from  him  with  reason- 
able deepatdi,  will  not  discharge  a  Burety.  [mack  y.  Ottoman  Bank,  8  Jur. 
N.  S.  801 ;  and  see  further,  note  (/^,  post,  p.  722.) 

A  surety  is  not  relieyed  from  his  liability  by  the  discharge  of  the  prin- 
cii)al  debtor  in  bankruptcy,  or  by  the  creditor*s  acceptance  of  a  compo- 
sition or  scheme  of  arrangement  in  proceedings  against  the  principal 
debtor  under  the  Bankrupt^  Acts,  1883, 1890.  (See  ^"^  Bankruptcy,^*  ante, 
pp.  634,  637.) 

The  surety,  on  paying  the  debt  or  the  part  of  a  debt  in  respect  of  which 
the  guarantee  was  giyen,  has  ordinarily  the  right  of  receiying  diyidends 
or  a  composition  under  such  bankruptcy  proceedings  in  respect  of  the 
amount  so  paid.  (See  Gray  y.  Beckham,  Ij.  B,.  7  Ch.  680 ;  42  L.  J.  Gh. 
127.)  But  in  some  cases  the  terms  of  a  limited  guarantee  may  be  such  as 
to  depriye  the  surety  of  this  right,  and  to  giye  the  whole  bcoiefit  of  any 
such  diyidends  or  composition  to  the  creditor,  leaying  the  surety  liable 
for  the  ultimate  balajice  due;  and  in  such  last-mentioned  cases  the 
surety,  if  sued  b;^  the  creditor  for  the  amount  guaranteed,  cannot  claim 
to  deduct  any  diyidends  or  composition  which  the  creditor  may  haye 
receiyed  from  the  estate  of  the  principal  debtor.  (See  Ellis  y.  Emmanuel, 
1  Ex.  D.  157 ;  46  L.  J.  Ex.  25  ;  Midland  Banking  Co,  v.  Chambers,  L.  E. 
Ch.  398 ;  38  L.  J.  Ch.  478 ;  Ex  p.  National  Bank,  17  Ch.  D.  98 ;  Ex  p. 
National  Provident  Bank,  (1896)  2  a  B.  12;  65  L.  J.  a  B.  481.) 

Where  the  surety  is  sued  upon  an  instrument  upon  the  face  of  which 
he  appears  as  primarily  liable,  as  upon  a  bond  or  promissory  note  which 
he  has  made  jointly  or  jointly  and  seyerally  with  ike  principal  debtor,  he 
may  plead  that  he  entered  mto  the  contract  or  made  the  Bond  or  note, 
&c.,  as  a  surety  only  for  the  principal  debtor,  and  that  tiiis  was  then, 
or  before  the  dealings  complained  of  as  unfair  to  the  surety,  known  to 
the  plaintiff,  and  he  may  thereupon  further  plead  any  facts  which  may 
constitute  a  defence  under  the  doctrines  of  suretyship,  as,  for  instance, 
the  giying  of  time  to  the  principal  debtor  under  a  bmding  agreement. 
(See  Bees  y.  Berrington,  supra;  Evans  y.  Bremridge,  8  D.  M.  £  G.  100; 
25  L.  J.  Ch.  102,  334;  Bouse  y.  Bradford  Banking  Co.,  cited  ante,  p.  719; 
and  see  *'  Bills  of  Exchange,"  ante,  p.  657.) 

A  surety  who  is  sued  for  the  amount  of  the  unpaid  debt  may  in  general 
obtain  leaye  to  add  the  principal  debtor  as  a  party  to  the  action  under 
O.  XVI.  r.  48.  {Gloucestershire  Banking  Co.  y.  Fhillipps,  12  Q.  B.  D. 
533.)  Similarly  he  may  obtain  leaye,  under  O.  XYI.  r.  48,  to  add  as 
thira  party  any  co-surety  from  whom  he  is  entitled  to  contribution.  See 
**  Third  Party,**  ante,  p.  592,  and  as  to  the  right  of  contribution  between 
co-sureties  see  '*  Money  Paid,**  ante,  p.  291 ;  '*  Guarantees,**  ante,  p.  213  ; 
'' IndemnUies,**  ^.  232. 

(e)  See  preceding  note.         
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Reply  to  the  preceding  BefenceSy  that  the  Remedies  against  the 
Surety  were  reserved  by  the  Agreement  for  giving  Time  (e). 

{R.  8.  a  1883,  App.  E.  Sect.  I.) 

The  agreement  giving  time  to  the  principal  expressly  reserved 
remedies  against  the  surety. 


Reply  to  like  Defences,  that  the  Time  teas  given  in  Pursuance  of 
Provisions  contained  in   the  Cruarantee  {e). 

The  guarantee  contained  a  provision  empowering  the  plaintiff 
to  give  time  to  the  principal  debtor,  without  thereby  prejudicing 
his  rights  or  remedies  against  the  defendant,  and  [the  alleged 
agreement  was  made  and]  the  alleged  time  was  given  in  pur- 
suance of  that  provision. 

For  a  Form  of  Defence  including  an  Objectioti  in  Point  of  Laic, 

see  ante,  p.  602. 


Defence  to  an  Action  on  a  Guarantee  for  the  due  Accounting  by  a 

Collector  that  he  did  duly  Account  (/). 

The  said  X.  Y.  did  duly  account  for  and  make  due  payment 
of  all  moneys  received  by  him  on  behalf  of  the  plaintiff  as  his 
collector. 

To  a  like  Action,  that  the  Collector  u>as,  icithout  the  Assent  of  the 
Guarantor,  continued  in  the  Service  of  the  Plaintiff  after 
Discacety  by  the  Plaintiff  of  Acts  of  Dishonesty  on  the  part  of 
the  Collector,  which  rendered  it  the  Duty  of  the  Plaintiff  to 
have  discharged  such  Collector  (J). 

1.  The  alleged  non-accounting  and  failure  to  make  due  pay- 
ment on  the  psurt  of  X.  Y.,  were  acts  of  dishonesty  and  embeezle- 


(e)  Seo  note  (<»),  ante,  p.  719. 


' )  In  the  case  of  a  guarantee  for  the  honesty  or  conduct  of  a  serrant 
or  agent,  mere  negligence  on  the  part  of  the  employer  to  whom  the 
guarantee  is  given  is  no  defence  to  an  action  on  the  guarantee.  (ManafiM 
Union  v.  Wright,  9  Q.  B.  D.  683 ;  Mat/or  of  Durham  v.  Fowler,  22  Q.  B.  D. 
394;  58  L.  J.  Q,.  B.  246.)  Mere  laches  of  the  obligee  or  mere  passive 
acquiescence  by  him  in  acts  contrary  to  the  conditions  of  the  bona  is  not 
sufficient  of  itself  to  relieye  the  sureties.  {Maciaggart  y.  ITatem,  3  CI.  ft 
F.  625.) 
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ment  on  his  part,  and  they  took  place  after  similar  previous  acts 
of  dishonesty  and  embezzlement  had  to  the  knowledge  of  the 
plaintifi  been  committed  by  the  said  X.  Y.  as  such  oolleotor 
during  the  existence  of  the  said  guarantee. 
Particulars  of  previous  acts : — [State  same']. 

2.  The  plaintiff  might  and  ought  to  have  discharged  the  said 
X.  Y.  from  his  said  employment  as  his  said  collector  upon  the 
discovery  of  such  previous  acts  of  dishonesty  and  embezzlement, 
and  before  the  non-accounting  and  failure  to  make  due  payment 
on  the  part  of  X.  Y.  now  alleged. 

3.  The  plaintifi  did  not  upon  such  discovery  inform  the 
defendant  thereof,  but  without  the  consent  of  the  defendant  and 
contrary  to  his  duty  to  the  defendant  as  such  surety  as  alleged, 
continued  and  retained  the  said  X.  Y.  in  his  employment  as 
such  collector,  and  thereby  discharged  the  defendant  from  all 
liability  in  respect  of  matters  now  complained  of. 


Heirs  and  Devisees  (a). 


(a)  In  an  action  against  an  heir  or  deviisee  upon  a  bond  or  covenant 
of  the  ancestor  or  testator,  the  defendant  may  plead  that  the  bond  or 
covenant  sued  upon  was  not  the  bond  or  covenant  of  the  ancestor  or 
testator,  or  may  plead  anjr  defence  showing  that  the  plaintifiP  has  no  right 
of  action  upon  the  specialty.  He  may  also,  if  sued  as  heir,  deny  the 
heirship,  or  plead  that  he  had  nothing  by  descent  from  the  deceased ;  and, 
if  sued  as  deyisee,  he  may  deny  that  he  was  a  devisee  under  the  will  of 
the  testator,  or  may  plead  that  he  had  nothing  bv  devise  from  the 
deceased.  It  would  seem  that  it  is  sufficient  for  a  defendant  to  allege 
that  he  had  nothing  by  descent  (or  by  devise)  from  the  deceased  at  the 
time  of  the  commencement  of  the  action  or  subsequently,  and  that  the 
plaintiff  may  reply  that  the  defendant  had  lands,  tenements,  or  heredita- 
ments by  descent  (or  by  devise^  from  the  deceased  be/ore  the  commence- 
ment of  the  action.  If  the  plamtiff  should  succeed  on  the  issue  raised 
by  that  reply,  he  would  be  entitled,  under  the  provisions  of  11  Geo.  IV. 
&  1  Will.  lY.  c.  47,  ss.  6,  7,  8,  to  have  judgment  to  the  assessed  value  of 
the  lands,  notwithstanding  that  the  defendant  had  bond  fide  aliened  them 
before  action,  which  wotdd  have  been  a  defence  at  common  law.  (2  Wms. 
Saund.  1871  ed.,  p.  19;  Brown  v.  Shuker,  1  0.  &  J.  683 ;  British  Mutual 
Investnumt  Co.  y.  Smart,  L.  E.  10  Oh.  567 ;  44  L.  J.  Ch.  695.)  The  forms 
of  defence  given  in  the  text  would  therefore  appear  to  be  sufficient,  though 
in  cases  where  the  defendant  has  not  in  fact  had  any  assets  by  descent  or 
devise,  it  may  be  better  not  to  limit  the  denial  to  the  commencement  of 
the  action,  but  to  state  that  he  has  never  had  any  assets  by  descent  or  by 
devise,  as  the  case  may  be. 

By  the  common  law,  if  issue  was  joined  on  the  plea  of  riens  per  descent , 
and  the  jiuy  found  some  assets,  however  small,  the  plaintiff  was  entitled 
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Denial  of  Heirship^  in  an  Action  on  a  Bond  or  Covenant  of  the 

alleged  Ancestor. 

The  defendant  is  not  the  [eldest  son  or]  heir-at-law  of  Q-.  BL, 
deceased. 

Defence  by  an  Heir  of  Riens  per  Descent  (11  Geo  IV.  Sf 

1  WiU.  IV.  c.  47,  s.  7). 

The  defendant  had  not  at  the  oommenoement  of  this  action, 
nor  has  he  since  had,  nor  has  he  any  lands,  tenements,  or  here- 
ditaments by  descent  from  the  said  d.  H.,  in  fee  simple. 


Denial  by  a  Defendant j  sued  as  Devisee,  that  he  is  Devisee. 

The  defendant  is  not  devisee  of  any  lands  or  hereditaments 
under  the  last  will  of  Q.  H.,  deceased. 


Defence  by  a  Devisee  of  Riens  per  Devise. 

The  defendant  had  not  at  the  commencement  of  this  action, 
nor  has  he  since  had,  nor  has  he,  any  lands,  tenements,  or 
hereditaments  by  devise  from  the  said  Q^.  EL 


Reply  to  a  Defence  of  Rietis  per  Descent,  that  the  Defendant  had 
lands,  8fc.,  from  his  Ancestof^  (11  Geo.  IV.  Sf  1  WiU.  IV. 
c.  47,  s.  7). 

The  defendant  before  action  had  lands,  tenements,  and  here- 
ditaments in  fee  simple  by  descent  from  the  said  Qc.  H. 

to  a  verdict  and  a  general  judgment  against  the  defendant  for  the  debt 
and  costs  (2  Wms.  Saund.,  1871  ed.,  p.  20) ;  but  it  seems  that  the  provisLons 
of  the  last-cited  Act  with  respect  to  tiie  assessment  of  tlie  yalue  of  the 
assets  would  now  be  applied  in  all  cases  (see  Brown  v.  Shuker,  $upra  ; 
In  re  Hedgdy,  34  Ch.  D.  379 ;  56  L.  J.  Ch.  360).  It  is  generally  advisable, 
however,  where  there  are  some  assets,  which  are  not  sufficient  for  the 
pa3nnent  of  the  amount  claimed,  to  plead  one  of  the  forms  given  in  the 
text  with  an  express  exception  of  the  assets  which  are  admitted,  and  a 
statement  of  their  value. 


842] ;  and  it  would  socm  that  he  may  also  plead  a  retainer  in  respect  of  a 
specialty  due  to  himself  from  the  deceased  (see  In  re  Hh'dge,  27  Ch.  D. 
478;  63  L,  J.  Ch.  991). 
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Husband  and  Wife  (a). 

Defence  to  a  Claim  against  a  Wofnan  personally  in  respect  of  an 
alleged  Contract  made  or  Debt  contracted  before  1883,  that 
she  was  then  under  Coverture  {a). 

{See  JR,  8.  C.  1883,  App.  2).,  Sect.  IV.) 

The  defendant  was  oovert  at  the  time  of  maMng  the  alleged 
contract  (or,  contracting  the  alleged  debt,  or,  accepting  the  said 
bill,  or,  making  the  said  promissory  note,  or,  executing  the  said 
deed). 

[_Ifit  does  not  appear  from  the  plaintiff^ s  claim  that  the  alleged 
contract  was  made  or  the  alleged  debt  was  contracted^  8fc,^  as 
the  case  may  bCy  previously  to  1883,  an  averment  of  the  date^  shou^ 
ing  that  the  alleged  contract  was  made^  or  the  alleged  debt  was  con-- 
traded  previously  to  1883,  should  be  inserted.] 

{d\  As  a  married  woman  is  now  capable  of  suing  and  being  sued  alone, 
as  ii  she  were  a  feme  sole  (see  **  Husband  and  Wife,**  ante^  p.  219),  the 
mere  fact  of  her  being  under  coverture  at  the  time  of  action  brought, 
which  before  the  Judicature  Acts  was  only  pleadable  in  abatement  (see 
Bullen  &  Leake,  3rd  ed.,  pp.  473,  598),  is  no  defence  to  any  action  brought 
by  or  against  her  (see  O.  XXI.  r.  20,  cited  ante,  p.  546) ;  and  that  fact, 
or  the  fact  of  a  woman  plaintiff  or  defendant  marrym^  pending  the 
action,  is  not  in  itself  any  sufficient  ground  for  an  apphcation  for  the 
joinder  of  the  husband. 

So,  too,  the  mere  fact  of  coverture  at  the  time  of  the  making  of  the 
contract,  which  was  pleadable  in  bar  of  the  action  previously  to  the 
Ju<hcature  Acts  (see  Bullen  &  Leake,  3rd  ed.,  p.  598),  cannot  be  set  up  as 
a  defence  to  any  action  brought  against  a  married  woman  on  a  contract 
made  after  the  commencement  of  the  M.  W.  P.  Act,  1882. 

Where  a  woman  is  sued  upon  a  contract  made  after  1882,  and  before 
the  5th  of  December,  1893,  it  is  a  good  defence  that  she  was  under  cover- 
ture at  the  time  of  the  making  of  the  contract,  and  that  she  had  not  then 
any  separate  property,  or  that  she  had  not  then  any  separate  property  in 
respect  of  which  she  could  contract  or  could  be  reasonably  deemed  to  have 
contracted.  But  those  facts  would  be  no  defence  to  an  action  on  a  con- 
tract made  on  or  after  the  5th  of  December,  18H3.  (See  the  M.  W.  P. 
Act,  1893,  s.  1  fl);  ''Husband  and  Wife*'  ante,  p.  222.) 

If  a  husbana  is  sued  alone  on  a  contract  made  by  him  and  his  wife 
jointly,  a  judgment  obtained  against  him  in  that  action  is  a  bar  to  a  sub- 
sequent action  against  the  wife  on  the  same  contract.  {Hoare  v.  Niblett, 
(1891)  1  Q.  B.  781;  60  L.  J.  Q.  B.  565;  and  see  ''Judgment  Recovered,'' 
post,  p.  751.) 

Coverture  at  any  time  after  the  commencement  of  the  M.  W.  P.  Act, 
1882,  does  not  operate  as  a  disability  under  the  Statutes  of  Limitation 
(see  "Limitation,  Statutes  of ,"  post,  p.  769;  and  see  Weldon  v.  Neal,  W. 
N.  1884,  p.  153;  51  L.  T.  289;  Lcnvey,  Fox,  15  Q.  B.  D.  667;  12  App. 
Oas.  206 ;  56  L.  J.  Q.  B.  480) ;  and  such  coverture  cannot,  therefore,  be 
set  up  by  a  married  woman  or  her  representatives  as  a  reply  to  a  defence 
founded  on  thoso  statutes  (see  lb,). 


I 
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Defence  to  an  Action  against  a  Woman  on  a  Contract  made  hy  her 
during  Coverture  after  1882,  and  before  the  5th  of  December^ 
1893,  that  being  a  Married  Woman  at  the  date  of  the  Con- 
tract she  then  had  no  Separate  Property, 

The  defendant  was  oovert  at  the  time  of  making  the  alleged 
contract,  &o.  [see  the  preceding  fonn"]^  being  then  the  wife  of 
E.  F.,  and  ahe  then  had  not  [or,  was  not  then  possessed  of  or 
entitled  to]  any  separate  property  within  the  meaning  of  the 
Married  Women's  Property  Act,  1882. 


Defence  by  a  Married  Woman^  that  she  made  the  Contract^  or 
contracted  the  Debty  only  as  Agent  for  her  Husband  or 
afwther  Person  (i). 

The  defendant  entered  into  the  alleged  contract  [pr,  con- 
tracted the  alleged  debt^  only  as  agent  for  her  husband  E.  F.  [or^ 
for  G-.  H.],  and  with  his  authority,  and  the  plaintiff  contracted 
with  her  only  as  such  agent. 


Defence  by  a  Husband  married  after  1882,  to  an  Action  in  respect 
oftJie  Wife^s  ante-nvptial  DebtSy  Contracts^  or  WrongSy  that  he 
never  had  any  Property  from  or  through  his  Wife  (c). 

The  defendant  [or,  The  defendant  A.  B.,  if  sued  with  his  wife'] 
married  tiie  said  C.  D.  after  the  year  1882,  and  never  acquired 
from  or  through  his  said  wife,  and  never  became  entitled  from 
or  through  her  to  any  property  whatsoever  belonging  to  her 
within  the  meaning  of  the  Married  Women's  Prepay  Act, 
1882. 


(&)  It  is  a  good  defence  to  an  action  against  a  married  woman  on  a 
contract  to  show  that  the  married  woman  did  not  make  the  contract  on 
her  own  account,  but  was  contracting  merely  as  an  agent  for  her  husband 
or  a  third  party,  and  that  the  plaintiff  contracted  with  her  only  on  that 
footing.     (See  ''Husband  and  Wife,*'  ante,  p.  227.) 

(c)  See  ''Husband  and  Wife  "  ante,  pp.  223,  224.  The  husband,  besides 
relymg  on  any  facts  showing  his  non-liability  under  the  Act,  could  also 
avail  himself  of  any  other  defences  showing  the  invalidity  of  the  claim, 
as,  for  instance,  by  showing  that  the  claim  has  been  barred  by  the 
Statutes  of  Limitation,  which  run  in  such  cases  not  from  the  date  of  the 
marriage,  but  from  the  time  when  the  claim  first  arose  against  the  wife. 
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The  like  J  whei^e  the  Husband  had  Property  from  or  through  his 
Wifcy  but  claims  to  deduct  Payments^  8fc.  {c). 

[^Repeat  the  last  form  and  proceed  as  follows :]  except  property 

to  the  value  of  £ ,  [of  whioh  particulars  are  as  follows: 

here  give  particulars]^  and  the  defendant  has  sinoe  his  marriage 
with  his  said  wife  and  before  action  made  payments  [or,  had 
judgments  bond,  fide  recovered  a^gainst  him  in  proceedings  at 

w]  to  the  amount  of  £ ,  in  respect  of  debts  contracted 

ory  contracts  made,  or,  wrongs  committed]  by  his  said  wife  before 
e  said  marriage,  in  respect  of  which  she  was  liable  before  the 
said  marriage,  viz.,  [here  state  particulars  of  the  payments  or 
judgments']. 


th 


Defence  by  a  Husband  married  after  the  passing  of  the  Married 
Women^s  Property  Acty  1874,  and  before  1883,  to  an  Action 
in  respect  of  the  Wtfe^s  ante-nuptial  Debts^  ContractSy  or 
WrongSj  that  he  never  had  any  Assets  within  the  meaning  of 
that  Act  {c). 

The  defendant  C.  D.  married  the  defendant  E.  D.  in , 

18 — ,  [the  date  must  be  sufficiently  stated  to  show  that  the  marriage 
took  place  after  the  30^A  of  July  y  1874,  and  before  the  \st  of  January  y 
18831,  and  never  had  any  such  assets  as  are  specified  in  the 
Married  Women's  Property  Act  Amendment  Act,  1874. 


Illegality  («). 

Defence  to  an  Action  on  a  Bondy  that  the  Bond  was  given  for  an 

Immoral  Consideration  (a). 

The  bond  was  executed  and  delivered  by  the  plaintiff  to  the 
defendant  for  an  illegal  consideration,  viz.,  in  consideration  of 

(c)  See  preceding  note. 

(a)  Where  the  defendant  relies  upon  the  defence  of  illegality,  he  should 
distinctly  raise  that  defence  by  his  pleading.  (O.  XIX.  rr.  15,  20,  cited 
ante,  pp.  546, 549.)  The  facts  constituting  the  illegality  should,  in  general, 
be  stated  concisely  in  the  defence  so  far  as  they  do  not  appear  from  the 
statement  of  claim.  But,  even  where  illegality  is  not  pleaded,  the  Court 
will  not  enforce  a  contract  which  is  illegal,  or  arises  out  of  an  illegal 
transaction,  if  the  illegalil^  is  disclosed  on  the  plaintifi^s  own  evidence 
and  it  appears  that  the  plaintiff  was  implicated  in  it.  {Scott  y.  Brovni, 
(1892)  2  a  B.  724 ;  61  L,  J.  Q.  B.  738.) 
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the  plaintiff  then  agreeing  with  the  defendant  that  she  would 
unlawfully  and  immorallj  oohabit  and  oommit  fornication  with 
him. 


No  action  can  be  brought  on  a  promise  to  do  an  illegal  act,  or  to  do  an 
act  with,  an  illegal  object  (Qas  Light  Co.  v.  Turner ^  5  Bing.  N.  C.  666, 
675;  Pearce  v.  Brooke,  L.  E.  1  Ex.  213;  35  L»  J.  Ex.  134;  Shaw  v. 
Benson,  11  Q.  B.  D.  563 ;  Davies  v.  Makuna,  29  Ch.  D.  596;  64  L.  J.  Ch. 
1148) ;  and  no  action  can  be  brought  on  a  pronuBe  the  consideration  for 
whicn  is  wholly  or  in  part  illegal  (ScoU  v.  Oillmore,  3  Taunt.  226 ;  Watte 
V.  Jones,  1  Bing.  N.  0.  656,  662  ;  Skackdl  v.  Rosier,  2  76.  634 ;  Biggins  v. 
PiU,  4  Ex.  312 ;  Hill  v.  Fox,  4  H.  &  N.  359 ;  Herman  v.  Jeuchner,  15  O. 
B.  D.  561 ;  54  L.  J.  Q.  B.  340 ;  and  see  Jones  y.  Merionethshire  Building 
Society,  (1891)  2  Oh.  587). 

Where  a  contract  founded  upon  legal  consideration  comprises  sereral 
pronuses,  some  of  which  are  legal  and  some  illegal,  the  illegality  of  some 
of  the  promises  will  not  affect  the  right  of  adion  in  respect  of  such  of 
them  as  are  legal,  provided  the  latter  are  distinct  and  severable  from  the 
former.  (1  Wms.  Saund.,  1871  ed.,  p.  85 ;  Pickering  v.  Ilfracombe  By, 
Co.,  L.  R.  3  0.  P.  at  p.  250;  Rogers  v.  Maddocks,  (1892)  3  Ch.  346; 
Kearney  v.  Whitehaven  Colliery  Co.,  (1893)  1  Q.  B.  700,  711 ;  Leake  on 
Contracts,  3rd  ed.,  p.  678.) 

Contracts  in  restraint  of  trade  which  are  imlimited  both  in  regard  to 
space  and  in  re^rd  to  time,  are,  in  general,  unenforceable,  as  being 
contrary  to  public  policy,  and  therefore  void.  (Year  Bk.  2  Hen.  Y.  Term. 
Pasch..  pi.  26 ;  Hitchcock  v.  Coker,  6  A.  &  E.  438 ;  Collins  v.  Locke^  4  App. 
Cas.  674 ;  48  L.  J.  P.  C.  68 ;  Bousillon  v.  Bousillan,  14  Ch.  D.  351 ;  49 
L.  J.  Ch.  344 ;  Davies  v.  Davies,  36  Ch.  D.  359 ;  56  L.  J.  Ch.  962 ;  Mills 
v.  Dunham,  (1891)  1  Cb.  576;  60  L.  J.  Ch.  362 ;  Badische  AnQin  Fabrik 
V.  SchoU,  (1892)  3  Ch.  447;  61  L.  J.  Ch.  698;  Maxim,  ike.  Co,  v. 
NordenfeU,  (1894)  A.  C.  535 ;  63  L.  J.  Ch.  908.)  But  a  contract  in  partial 
restraint  of  trade,  that  is,  one  which  is  limited  either  as  to  time  or  space, 
is  valid,  if  the  restraint  does  not  exceed  that  which,  under  all  the  circum- 
stances, is  reasonably  required  for  the  protection  of  the  trade  of  the 
contractee,  whilst,  if  the  restraint  is  ^eater  than  can  be  reasonably 
required  for  this  purpose,  such  contract  is  invalid.  (75. ;  Perls  v.  Saal/M^ 
(1892)  2  Ch.  149 ;  61  L.  J.  Ch.  409 ;  Rogers  v.  Maddocks,  supra.) 

See  notes  to  Mitchell  v.  Reynolds,  1  Smith's  L.  C,  1 0th  ed.,  p.  391. 

A  bond  given  to  provide  for  a  woman  after  past  illicit  cohabitation  is 
valid  (^yc  v.  MoseUsy,  6  B.  &  C.  133 ;  In  re  Vallance,  26  Ch.  D.  353), 
though  a  simple  contract  made  under  the  same  circumstances  is  void  for 
want  of  consideration  {Binnington  v.  Wallace,  4  B.  <&  Aid.  650;  BeaumotU 
V.  Reeve,  8  Q.  B.  483).  But  a  bond  or  covenant  made  in  consideration  of 
future  Ulidt  cohabitation  is  invalid,  just  as  a  simple  contract  for  such 
immoral  consideration  would  be.  {Walker  v.  Perkins,  1  W.  BL  517; 
Benyon  v.  Nettkfold,  3  Mac.  &  G.  94;  In  re  Vallance,  supra.) 

A  contract  to  interfere  with  the  due  course  of  public  justice  is  illegal ; 
and  upon  this  ground  a  contract  to  compound  a  felony  or  other  public 
offence,  and  to  stifle  a  prosecution,  is  unenforceable,  and  securities  given 
in  pursuance  of  such  a  contract  cannot  be  enforced  by  parties  to  any  such 
contract,  or  by  those  who  take  them  with  notice  of  such  illegality. 
[Williams  y,  Bayley,  L.  R.  1  H.  L.  200;   35  L.  J.  Ch.  717;   Bruok  v. 
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Defence  to  an  Action  on  a  Separation  Deed,  that  the  Deed 
illegally  provided  for  Future  Separation  (6). 

The  deed  was  made  for  an  illegal  purpose  agreed  upon 
between  the  defendant  and  the  plaintiffs  with  the  ooncurrenoe  of 
J.  K.,  who  was  then  the  wife  of  the  defendant  and  cohabiting 
with  him,  viz.,  for  the  purpose  of  providing  a  separate  main- 
tenance for  her  in  case  the  defendant  and  J .  K.  should  there- 
after live  separate  from  each  other  and  cease  to  cohabit  together 
as  man  and  wife,  and  the  covenant  sued  upon  was  made  with 
the  plaintifis  as  trustees  for  J.  K.,  and  in  order  to  provide  her 
with  such  maintenance  in  the  event  of  such  separation. 


Defence  to  an  Action  for  the  Price  of  Goods  sold,  and  oti  Accounts 
stated  in  respect  of  the  same  mattersy  that  the  Debt  was  for 
Spirits  sold  in  quantities  of  less  Value  than  Twenty  Shillings 
(24  Geo,  IL  c.  40,  s.  12 ;  25  ^  26  Vict.  c.  38)  (c). 

The  alleged  debt  was  contracted  for  spirituous  liquors  sold 
and  delivered  at  various  times,  and  no  p^^  of  the  alleged  debt 


Hook,  L.  R.  6  Ex.  89 ;    40  L.  J.  Ex.  60 ;  Jonea  v.  Merionethshire  Building 
Society,  (1891)  2  Oh.  687  ;  (1892)  1  Oh.  173.) 

Money  pua  for  the  defendant  at  his  request  in  execution  of  an  illegal 
purpose  cannot  be  recovered,  nor  can  money  lent  to  the  defendant  to  carry 
out  an  illegal  purpose,  at  any  rate  if  the  purpose  has  been  carried  out 
wholly  or  to  a  substantial  extent.  {Cannan  v.  Bryce,  3  B.  &  Aid.  179 ; 
McKinnell  v.  Robinson,  3  M.  &  W.  434 ;  Kearley  v.  Thomson,  24  Q.  B.  D. 
742 ;  69  L.  J.  Q.  B.  288 ;  and  see  ''Money  Paid,"  ante,  p.  292.)  But  where 
money  haa  been  paid  upon  an  illegal  executory  contract,  or  for  a  future 
Ule^  purpose,  the  party  paying  it  may  in  general  reclaim  it  at  any  time 
before  any  material  part  of  the  contract  or  purpose  has  been  executed  or 
accomplished.  {Taylor  v.  Bowers,  1  Q.  B.  D.  291 ;  46  L.  J.  Q.  B.  39 
Kearley  v.  Thomson,  supra;  Barclay  v.  Pearson,  (1893J  2  Oh.  164 
62  L.  J.  Oh.  623.  See  fiirther  as  to  illegality,  **  Gaming/'  ante,  p.  712 
**  Felony, '*  post,  p.  897 ;  **  Company,^'  ante,  p.  679;  and  notes  to  Collins  t. 
Blantem,  1  Smith's  L.  C.) 

(b)  A  deed  made  during  cohabitation  to  provide  for  the  future  separation 
of  husband  and  wife  is  illegal.  {Hindley  v.  Marquis  of  Westmeath,  6  B.  & 
C.  200.)  But  a  deed  made  upon  an  actual  separation  providing  for  the 
rights  and  liabilities  of  husband  and  wife  living  separately  is  not  illegal. 
{J<mes  V.  Waite,  6  Bing.  N.  0.  341;  4  M.  &  G.  1104;  Besant  v.  Wood, 
12  Ch.  D.  605,  620;  48  L.  J.  Ch.  497 ;  Fearon  v.  Ayles/ord,  14  Q.  B.  D. 
792 ;  54  L.  J.  Q.  B.  33 ;  Clark  v.  Clark,  10  P.  D.  188.)  A  subsequent 
divorce  is  no  defence  to  an  action  upon  such  last-mentioned  deed,  unless 
the  deed  contains  some  provision  to  that  effect.  {Ooslin  v.  Clark,  13  C.  B. 
N.  S.  682 ;  31  L.  J.  C.  P.  330.) 

(c)  See  for  an  instance  of  a  like  defence  under  the  former  system  of 
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was  band  fide  oontraoted  at  any  one  time,  or  for  saoh  liquors 
deliyered  at  any  one  time,  to  the  amount  of  twenty  shillings  or 
upwards,  and  no  part  of  suoh  liquors  was  sold  to  be  oonsumed 
dsewhere  than  on  the  premises  where  sold,  and  delivered  at  the 
residence  of  the  purchaser  thereof  in  quantities  not  less  at  any 
one  time  than  a  reputed  quart. 


Defence  that  a  Contract  sued  upon  was  a  Contract  by  way  of 
Gaming  or  Wagering  within  the  8  Sf  9  Vict,  e.  109,  «.  18  : 
see  "  Oaming^^^  antCj  p.  714 ;  and  for  similar  Defences  under 
other  Acts  relating  to  Gaming^  see  lb. 


Defence  to  an  Action  on  a  Marine  Policy,  denying  the  Plaintiff^ s 
Interest  (19  Geo.  IL  c.  87) :  see  " Insurance" post,  p.  738. 


Defence  that  a  Bill  of  Exchange  was  given  for  an  Illegal  Con-^ 
sideration  :  see  "  Bills  of  Exchange,*'  ante,  p.  649. 


Defence  tJiat  the  Contract  is  void  as  being  in  Illegal  Restraint 

of  Trade  (d). 

The  said  contract  is  an  unreasonable  and  unnecessary  restraint 
of  the  defendant's  trade,  and  is  contrary  to  public  policy. 


Indemnities  (a). 


pleading,  Hughes  v.  Done,  1  Q.  B.  294 ;  and  as  to  this  defence  in  actions 
on  bills  and  notes,  see  ScUt  y.  Oilmore,  3  Taunt  226 ;  Crookthank  y.  Bote. 
6  0.  &  P.  19 ;  1  M.  &  Bob.  100. 

(d)  See  note  (a),  ante,  p.  728. 

\aS  See  *' Indemnities^  ante,  p.  232;  *' Broker,**  ante,  p.  165;  '*  Oam^ 
ing,**  ante,  p.  712;  **  Guarantees,"  ante,  p.  213.  As  to  implied  indemni- 
ties, see  further  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811 ;  Ex  parte  Ford^ 
16  lb,  305 ;  Birmingham  Land  Co.  v.  L,  A  N,  W.  By.  Co.,  34  6k.  D.  261. 
Where  a  defendant  is  entitled  to  be  indemnified  against  the  plaintiff's 
claim  by  some  person  who  is  not  a  party  to  the  action,  he  may  in  general 
obtain  leoye  to  bring  in  such  person  as  a  i>arty  to  the  action,  and  on 
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Denial  of  the  Contract :  see  "  AgreementSy^  ante^  p.  616. 


Denial  of  the  alleged  Breach. 

The  defendant  did  indemnify  the  plaintiff  from  the  said  loss 
[or,  damage,  or,  expense,  or  as  the  case  may  be^  varying  (he  allega' 
turn  according  to  the  allegations  in  the  statement  ofclaim^  viz.,  by, 
&o.  [here  state  in  what  manner  the  defendant  performed  the  contract 

of  indemnity y  e.g.,  paying  £ to  the  plamtiff  on  the day 

of ,  18—]. 


Denial  t/uit  the  Plaintiff  teas  damnified  (b). 

The  plaintiff  did  not  sustain  any  snoh  loss  [or,  suffer  any  suoh 
damage,  or,  incur  any  such  expense,  varydng  the  form  of  denial 
according  to  the  form  of  the  allegation  in  the  statement  of  claim']  as 
alleged. 


establishing  bis  claim  to  such  indemnity  against  tho  party  so  added,  may 
have  relief  against  such  third  party  as  part  of  the  proceedings  in  the 
action.  As  to  the  cases  in  which  this  course  may  be  adopted,  and  as  to  the 
mode  of  procedure  in  such  cases,  see  O.  XVi.  rr.  48 — 54;  and  **  Third 
Party y*^  ante,  p.  692.  Similarly,  where  a  defendant  is  entitled  to  an 
indemnity  over  against  a  co-defendant,  he  may  take  proceedings  against 
him  under  O.  XVI.  r.  55,  cited  antey  p.  695. 

It  is  no  defence  to  an  action  on  a  contract  of  indemnity  that  the 
defendant  has  had  no  notice  of  the  damnification,  imless  such  notice  was 
e^ressly  stipxilated  for  hj  the  contract.    (See  *  *  Lidemnities"  ante,  p.  232.) 

if  the  statement  of  claim  does  not  disclose  that  the  contract  sued  on 
was  a  contract  of  indemnity,  a  denial  of  the  damnification  should  be  pre- 
ceded by  a  statement  of  the  nature  of  the  contract,  showing  that  it  was  a 
contract  of  indemnity. 

(5)  In  general  no  action  will  lie  upon  a  contract  of  indemnity  until  the 
plaintiff  has  been  damnified,  that  is,  until  the  loss  or  damage  which  gives 
the  right  to  the  indemnity  has  accrued.  (Hughea-Hallett  v.  Indian^  &c. 
Gold  Mines  Co.,  22  Ch.  D.  561;  52  L.  J.  Ch.  418;  Cramptony.  Walker, 
30  L.  J.  Q.  B.  19;  see  Reynolds  v.  Doyle,  1  M.  &  G.  753;  CoUingey.  Hey- 
wood,  9  A.  &  E.  633.)  In  some  cases,  however,  a  trustee  or  agent  or  surety 
is  entitled  to  be  indemnified  against  liability  as  well  as  loss  incurred  on 
behalf  of  the  cestui  que  trust  or  principal.  (See  PhefnS  v.  Chilian,  5  Hare, 
1,  12;  Crowley's  Claim,  L.  E.  18  Eq.  182;  43  L.  J.  Ch.  661;  Hughes- 
HalleU  v.  Indian,  &c.  Gold  Mines  Co.,  supra;  Hobbs  v.  Wayet,  36  Ch.  D. 
266.) 


732  Defemea^  Sfc,  in  Actions  on  Contracts, 

The  likCf  where  the  Plaintijf  su^  upon  a  Bondy  and  the  Statement 
of  Claim  does  not  disclose  that  the  Bond  sued  on  was  a  Contract 
of  Ltdenmity. 

The  bond  was  subjeot  to  a  oondition  to  make  void  the  same  if 
[here  state  the  condition^  and^  if  the  indemnity  extends  to  several 
matters^  proceed  as  follows :  and  the  plaintiff  has  not  at  any  time 
since  the  making  of  the  bond  sustained  any  loss  or  damage  [or, 
incnrred  any  expense,  as  the  case  may  be']  by  reason  of  any  caoise 
or  thing  in  the  said  condition  mentioned].  [If  the  condition  is 
for  indemnification  in  respect  of  om  particular  matter  Ofilyy  the 
defence  should  state  specifically  that  the  plaintiff^  has  not  sustained 
any  loss,  8fc.,  in  respect  of  that  particular  matter.^ 


Defence  that  the  alleged  Loss  or  Damage,  8fc.,  did  not  result  from 

the  Matters  indemnified  against. 

The  alleged  loss  [or,  damage,  &c.,  according  to  the  fot^m  of  the 
allegation  in  the  stateynent  of  claiyn]  did  not  arise  from  or  by 
reason  of  any  of  the  matters  or  things  indemnified  against  [or 
state  the  particular  matter  indemnified  agaimt,  if  only  one\ 


Defence  that  the  Plaintiff  was  damnified  by  his  own  Wrong  or 

Default, 

The  alleged  loss  [or,  damage,  &c.,  according  to  the  allegation  of 
the  damnificxition  in  the  statement  of  claim"]  was  occasioned  by  the 
plaintiff's  own  wrong  and  default. 

Particulars  are  as  follows :  [state  particulars]. 


Infancy  (a). 


(a)  The  defence  of  infancy  must  be  specially  pleaded.  (See  O.  XIX. 
IT.  15,  20,  cited  ante^  pp.  646,  549.) 

Previously  to  the  passing  of  the  Infants'  Belief  Act,  1874,  contracts 
made  by  a  person  during  his  infancy  (other  than  contracts  for  necessaries), 
Ttrere  in  general  voidable,  but  being  voidable  only  and  not  void  (except 
where  they  were  manifestly  to  his  prejudice),  they  were  capable  of  ratin- 
cation  after  the  person  who  made  them  attained  his  full  age.    (See  Keane  v. 


Boycott,  2  H.  BI.  512,  did;  Leake  on  Contracts,  3rd  ed.,  p.  466.) 
By  the  Infants*  Relief  Act,  1874  (37  &  38  Vict  c  62),  b.  1,  " 


All  con* 
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tracts,  whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for 
goods  supplied  or  to  be  supplied  (other  than  contracts  for  necessaries), 
and  all  accounts  stated  with  infants,  shall  be  absolutely  void :  Provided 
always,  that  this  enactment  shall  not  inyalidate  any  contract  into  which 
an  inf^t  may,  by  any  existing  or  future  statute,  or  by  the  rules  of 
common  law  or  equity,  enter,  except  such  as  now  by  law  are  yoidable ; " 
and  by  s.  2,  *'  No  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  made  aiter  fuU  age  of  any  promise  or 
contract  made  during  infancy,  whether  there  shall  or  shall  not  be  any 
new  consideration  for  such  promise  or  ratification  after  full  age." 

It  is  further  provided  by  the  Betting  and  Loans  (Infants)  Act,  1892 
(55  Vicf.  c.  4),  s.  5,  that  **  If  any  infant,  who  has  contracted  a  loan  which 
IS  void  in  law,  agrees  after  he  comes  of  age  to  pay  any  money  which  in 
whole  or  in  part  represents  or  is  agreed  to  be  paid  in  respect  of  any  such 
loan,  and  is  not  a  new  advance,  such  agreement,  and  any  instrument, 
negotiable  or  other,  given  in  pursuance  of  or  for  carrying  into  effect  such 
agreement,  or  otherwise  in  relation  to  the  payment  of  money  representing 
or  in  respect  of  such  loan,  shall,  so  far  as  it  relates  to  money  which 
represents  or  is  payable  in  respect  of  such  loan,  and  is  not  a  new  advance, 
be  void  absolutely  as  against  all  persons  whomsoever.  For  the  purposes 
of  this  section  any  interest,  commission,  or  other  payment  in  respect  of 
such  loan  shall  be  deemed  to  be  a  part  of  such  loan." 

The  words  *■ '  any  promise  or  contract "  in  the  latter  part  of  s.  2  of  the 
Infants*  Belief  Act,  1874,  are  not  limited  to  the  contracts  mentioned  in 
8.  1 ;  and  therefore  where  the  defendant  during  his  infancy  promised  to 
marry  the  plaintiff,  and  after  coming  of  age  ratified  the  promise,  it  was 
held  that  the  right  of  action  upon  such  promise  was  taken  away  by  the 
second  section  (^Coxhead  v.  Mullis,  3  C.  P.  D.  439 ;  47  L.  J.  C.  P.  761) ; 
but  a  new  and  independent  promise  to  marry  which  was  made  after  the 
defendant  came  of  age,  and  which  was  not  a  mere  ratification  of  any 
previous  promise,  was  held  to  be  binding  {Ditcham  v.  Worrall,  5  G.  P.  D. 
410 ;  49  L.  J.  0.  P.  688).    In  this  last  case,  Lindley,  J.,  in  commenting 
upon  the  effect  of  that  Act,  says :  *'  The  statute  was  passed  to  protect 
persons  from  the  consequences  of  entering  into  engagements  when  under 
twenty-one,  and  ratifymg  them  after  attaining  twentv-one.    As  regards 
debts  contracted  before  twenty-one,  the  statute  goes  further,  and  invali- 
dates any  promise  made  after  twenty-one  to  pay  them.    The  statute, 
however,  does  not  go  so  far  as  regards  promises  after  twenty-one  to 
perform  other  obligations  made  before  that  age ;  and  it  has  already  been 
held  that  a  new  and  independent  promise  to  marry  mad^  after  twenty-one 
is  not  invalid  by  reason  of  its  being  preceded  by  a  promise  to  marry  made 
before  twenty-one.     {Northcote  v.  Doughty,  4  C.  P.  D.  385.)    Still  it  must 
be  borne  in  mind,  that,  as  regards  ratification,  the  statute  applies  to  and 
invalidates  every  ratification  by  a  person  who  has  attained  nis  majority 
of  a  promise  made  by  him  whilst  under  age,  whether  there  be  a  con- 
sideration for  such  ratification  or  not."    {Ditcham  v.  WorraU,  5  C.  P.  D. 
at  p.  414.) 

As  to  what  is  an  independent  promise  as  distinguished  from  a  mere 
ratification,  see  /&.,  and  Holmes  v.  Brierley,  36  W.  E.  745. 

Where  a  bill  had  been  accepted,  after  majority,  in. compromise  of  an 
action  brought  to  recover  a  debt  contracted  during  infancy  by  the  acceptor 
otherwise  man  for  necessaries,  it  was  held  that,  by  reason  of  s.  2  of  tiie 
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Act  of  1874,  no  action  could  be  brought  on  the  bill  by  an  indorsee  with 
notice  {Smith  v.  King^  (1892)  2  Q,.  B.  543) ;  and  see,  as  to  such  bills  for 
loans  made  during  infancy,  the  55  Vict.  c.  4,  s.  5,  above  cited. 

Where  an  infant  has  paid  money  on  an  application  for  shares  in  a  com- 
pany, or  in  respect  of  any  other  yoidable  contract,  he  may,  it  would  seem, 
if  he  avoids  such  contract,  recover  back  the  money  so  paid  by  action  as 
money  paid  for  a  consideration  which  has  failed  oefore  he  has  received 
any  benefit  or  advantage  from  the  contract.  (Hamilton  v.  Vaughan^ 
Sherrin  Co,,  (1894)  3  Ch.  589 ;  63  L.  J.  Oh.  795.)  So,  also,  if  the  contract 
is  one  void  by  the  Infants'  Relief  Act,  1874,  he  may  recover  money  paid  by 
him  thereunder  if  he  has  received  no  benefit  or  aavantage,  but  not  where 
he  has  received  a  benefit  or  advantage,  and  is  not  in  a  position  to  restore 
the  consideration  to  the  opposite  party.  ( VcUentini  v.  Canali,  24  Q.  B.  D. 
166;  59L.  J.  Q.  B.  74.) 

Sect.  2  of  the  Infants'  Belief  Act,  1874,  applies  to  a  set-off.  (See  Bawley 
y.  Bawley,  1  Q.  B.  D.  460 ;  45  L.  J.  Q.  B.  675.)  The  defence  of  infancy 
is  available  in  actions  founded  on  contracts,  although  the  statement  of 
claim  is  framed  upon  a  wrong,  as  in  the  case  of  breadios  of  duty  arising 
out  of  contracts,  though  it  cannot  be  pleaded  to  actions  brought  for 
wrongs  indejjendent  of  contract.     (See  **  Infancy"  post,  p.  902.) 

An  infant  is  not  liable  to  an  action  for  damages  for  obtaining  a  contract 
with  another  person  by  fraudulently  representing  himself  as  of  full  age 
{Johnson  v.  Pye,  1  Sid.  258 ;  1  Lev.  169 ;  Miller  v.  Blankley,  38  L.  T.  527  ; 
and  see  Liverpool  Adelphi  Loan  Asa,  v.  Fairhurst,  9  Ex.  422 ;  WrigJU  v. 
Leonard,  11  C.  B.  N.  S.  258;  30  L.  J.  C.  P.  365);  but  in  some  cases  where 
there  has  been  an  express  misrepresentation  as  to  age,  and  the  facts  are 
such  as  would  formerly  have  afforded  ground  for  relief  in  a  Court  of 
Equity,  such  equitable  relief  may  still  be  obtained  {Ex  p.  Unity  Banking 
Ass,,  3  De  G.  &  J.  63 ;  27  L.  J.  B.  33  ;  Nelson  v.  Stocker,  4  De  G.  &  J. 
458;  28  L.  J.  Ch.  760;  Exp,  Jones,  \S  Ch.  D.  109;  50  L.  J.  Ch.  673). 
This  relief  would  seem  to  be  that  the  infant  may  be  bound  in  such  cases 
by  payments  made  and  acts  done  at  his  request  on  the  faith  of  his 
misrepresentation,  and  may  be  compelled  to  restore,  where  possible,  any 
advantage  he  has  obtained  by  his  misrepresentation.  (See  Pollock  on 
Contract,  6th  ed.,  pp.  52,  73.)  The  plamtiff  siiing  upon  an  ordinary 
common  law  claim  for  debt  or  damages  cannot  properly  reply  to  a 
defence  of  infancy  that  the  defendant  procured  the  making  of  the 
contract  by  fraudulently  representing  himself  as  of  full  age,  {Bartl^  v. 
Wells,  1  B.  &  S.  836;  31  L.  J.  Q.  B.  57 ;  Bateman  v.  Kingston,  6  L.  R,  Ir. 
328;  Leake  on  Contracts,  3rd  ed.,  p.  470,  though  see  Roscoe's  N.  P.  Ev. 
16th  ed.  p.  642.) 

Certain  contracts  made  by  an  infant  which  are  manif estl  v  to  his  pre- 
judice have  always  been  held  void,  e,g,,  a  bond  with  a  penalty  (Co.  Litt. 
172  o;  Keane  v.  Boycott,  2  H.  Bl.  512,  515;  Walt^Y,  Everard,  (1891)  2 
Q.  B.  at  p.  372),  or  a  bill  of  exchange  or  promissory  note  {In  re  Soltykoff, 

(1891)  1  Q.  B.  413 ;  60  L.  J.  a  B.  339).  Thus  a  manifestly  unfair  pro- 
vision in  a  contract  for  carriage  of  an  infant  passenger  was  held  void. 
{Flower  v.  L.  cfc  N.  W.  By.  Co.,  (1894)  2  Q.  B.  65.)  But  the  mere  fact 
that  a  contract  contains  among  its  provisions  certain  stipulations  against 
an  infant,  does  not  invalidate  it,  where,  as  a  whole,  it  appears  to  be  for 
his  benefit.     {Com  v.  Matthews,  (1893)  1  Q.  B.  310;  Evans  v.    Wart, 

(1892)  3  Ch.  602 ;  Clements  v.  L.  i  N.  W.  By.  Co.,  (1894)  2  Q.  B.  482 ; 
63  L.  J.  Q.  B.  837;  see  **  Apprentice,''  ante,  p.  99;  **  Infancy,''  poet, 
p.  902.^ 
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Defence  of  the  Infancy  of  the  Defendant  at  the  Time  of  the 

alleged  Contract. 

{B.  8.  a  1883,  App.  D.  Sect.  IV.) 

The  defendant  was  an  infant  at  the  time  of  making  the 
alleged  contract  \o}\  contracting  the  alleged  debt]. 


The  likCy  where  the  Defe^tdant  is  still  an  Infant  (6). 

Between  A.  B Plaintiff, 

and 

0.  D.,  an  infant,  by  E.  F.,  |  defendant 
his  guardian.        .        .  J  i^etendant. 

Defence. 

The  defendant,  by  E.  F.,  his  guardian,  says  that  he  was,  at 
the  time  of  malang  the  alleged  contract  [or,  contracting  the 
said  debt,  or  accepting  the  said  bill,  &c.],  and  still  is,  an  infant. 


Beply  that  the  Debt  sued  for  was  for  Necessaries  supplied  to  the 

Defendant  (c). 

The  goods  sold  and  delivered   [or.  The  work  done    and 
materials  provided,  or  as  the  case  may  be']^  were  necessaries 


{h)  An  infant  appears  and  defends  by  a  guardian  ad  litem.  (0.  XVI. 
IT.  16,  18 ;  "  Infant,]'  ante,  p.  234.) 

0.  XIX.  r.  13,  cited  an^,  p.  548,  which  provides  that  allegations  of 
&ct  which  are  not  denied  are  to  be  taken  to  be  Euimitted,  does  not  apply 
as  against  an  infant. 

(n  Infancy  is  no  defence  to  a  contract  for  necessaries. 

with  respect  to  goods  sold  to  infants,  it  is  proyided  {inter  alia)  by  the 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  2,  that  where  necessaries 
are  sold  and  delivered  to  an  infant,  or  to  a  person  who  by  reason  of 
mental  incapacity  or  drunkenness  is  incompetent  to  contract,  he  must  pay 
a  reasonable  price  therefor,  and  defines  '*  necessaries  "  for  the  purposes  of 
that  enactment  as  '*  goods  suitable  to  the  condition  in  life  of  sucn  infant 
or  other  person,  and  to  his  actual  requirements  at  the  time  of  the  sale  and 
delivery.  This  definition  follows  the  previous  law.  (See  Barnes  v. 
Toye,  13  Q.  B.  D.  410;  53  L.  J.  Q.  B.  567;  Johnstone  v.  Marke,  19 
Q.  B.  D.  509 ;  57  L.  J.  Q.  B.  6 ;  and  cases  there  cited.) 

** Necessaries"  may  include  {inter  alia)  the  proper  instruction  of  the 
infant  according  to  his  condition  in  life  ^Co.  Litt.  172  a ;  Leake  on  Con- 
tracts, 3rd  ed.,  p.  472) ;  and  accordingly,  if  infancy  is  pleaded  as  a  defence 
to  an  action  on  a  deed  of  apprenticeship,  &c.,  the  plaintiff  may  reply  that 
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suitable  to  the  then  condition  in  life  of  the  defendant  and 
required  for  his  use. 

Defence  to  an  Action  for  Calls  that  the  Defendant  was  an  Infant 

at  the  Time  of  taking  the  Shares  (rf). 

The  defendant  was  an  infant  when  he  first  became  holder  of 
the  said  shares,  and  he  repudiated  and  abandoned  the  said 
shares  on  that  ground  within  a  reasonable  time  after  he  came 
of  age. 

Iteply  of  the  Plaintiff's  Infancy  to  a  Defence  under  the  Statutes  qf 
Limitation :  see  "  Limitationy  Statutes  of  post^  p.  777. 


-Insanity  {a). 


the  instraction  and  maintenance  or  wages  proyided  for  by  the  deed  were 
necessary  for  the  infant,  and  that  the  proyisions  of  the  deed  were  for  his 
benefit.     {Walter  v.  Everard,  (1891 J  2  Q.  B.  369  ;  60  L.  J.  Q.  B.  738.) 

An  infant  may  acknowledge  a  debt  for  necessaries  so  as  to  take  it  out 
of  the  Statute  of  Limitations.  ( Willins  v.  Smith,  4  E.  &  B.  180 ;  24  L.  J. 
a  B.  62.) 

{d)  When  a  person  is  sued  upon  obligations  arising  out  of  property  of 
which  he  has  become  possessed  under  a  contract,  as  Glares  in  a  company, 
it  seems  that  he  cannot  avoid  the  obli^tion  by  the  simple  defence  that 
he  was  an  infant  at  the  time  of  acquiring  the  property,  but  must  further 
plead  that  before  coming  of  age  or  within  a  reasonable  time  in  that 
behalf  after  coming  of  age  he  repudiated  the  contract  on  that  nound, 
and  disclaimed  the  property.  (See  Cork  By.  Co,  v.  Cazenove,  10  Q.  B.  93d ; 
Dublin  By.  Co,  v.  Black,  8  Ex.  181;  Baker's  Case,  L.  R.  7  Ch.  115; 
Edwards  v.  Carter,  (1893)  A.  C.  361 ;  Hamilton  v.  Vaughan-Sherrin  Co., 
(1894)  3  Ch.  589;  63  L.  J.  Ch.  795;  Lindley  on  Companies,  5th  ed., 
pp.  39,  810 ;  Simpson  on  Infants,  2nd  ed.,  p.  70.) 

(a)  It  is  in  general  a  good  defence  that  the  defendant  at  the  time  of 
makmg  the  alleged  contract  was  so  insane  as  to  be  incapable  of  under- 
standing it,  and  that  this  was  known  to  the  plaintiff.  {Motion  ▼.  Camroux, 
2  Ex.  487 ;  4  Ih.  17  ;  18  L.  J.  Ex.  68,  356 ;  Imperial  Loan  Co.  v.  Sionr^ 
(1892)  1  Q.  B.  599.)  This  defence  must  be  pleaded  fipeoially  (see  O.  XIX. 
r.  15,  cited  ante,  p.  546),  and  it  must  allege  that  the  insanily  of  the  defen- 
dant was  known  to  tne  plaintiff  at  the  time  of  the  contract  {Imperial 
Loan  Co.  v.  Stone,  supra), 

A  lunatic  is  liable  on  an  implied  obligation  to  pay  for  necessaries  sup- 
plied to  him,  notwithstanding  that  the  person  who  supplied  them  to  him 
was  aware  of  his  insanity.  {Brockwell  v.  Bullock,  22  Q.  B.  D.  567 ;  58 
L.  J.  Q.  B.  289 ;  In  re  Bhodes,  44  Ch.  D.  94 ;  54  L.  J.  Ch.  298 ;  and  see 
the  Sale  of  Goods  Act,  1893,  s.  2,  cited  ** Infancy,'*  ante,  p.  735.)    So,  too,  a 
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Commencements  of  Defences  by  Lunatics  and  Persons  of  Unsound 

Mind:  see  ^^  LunaticSy^*  antCy  p.  281. 


Defence  that  the  Defendant  was  Insane  at  the  Time  of  Contracting. 

The  defendant  was  of  nnsound  mind  at  the  time  of  making 
the  alleged  oontraot  [or,  of  oontracting  the  alleged  debt,  or,  of 
accepting  the  alleged  bill,  or,  of  executing  the  alleged  deed, 
&o.],  and  incapable  of  understanding  the  same,  as  the  plaintiff 
then  well  knew. 

Reply  of  Insanity  to  a  Defence  under  the  Statutes  of  Limitation  : 
see  "  Limitation^  Statutes  of^^  post^  p.  777. 


Insurancb. 

I.  Marine  Policies  (a). 

Denial  of  the  making  of  the  Policy, 

{See  R.  8.  C  1883,  App.  E.  Sect.  III.) 

The  defendant  [or,  defendants]  did  not  make  [or,  subscribe] 
the  policy.  [The  form  of  denial  may  be  varied  according  to  the 
terms  used  in  the  statement  of  claim.'] 

lunatic  may  be  liable  for  the  price  of  necessaries  supplied  to  his  wife 
during  his  insanity  by  a  person  who  has  notice  of  his  insanity,  for  the 
innanity  of  the  husband  does  not  put  an  end  to  the  wife's  implied  autho- 
rity to  pledge  his  credit  for  such  necessaries.  {Read  v.  Legard,  6  Ex.  636 ; 
20  L.  J.  Ex.  309.)  But  this  doctrine  is  not  applicable  where  the  wife 
has  receiyed  a  competent  allowance  for  her  maintenance  out  of  the 
husband's  estate.  {RicJiardson  v.  Du  Bois,  L.  B.  5  Q.  B.  51 ;  39 
L.  J.  aB.69.) 

A  lunatic  cannot  during  his  insanity  appoint  an  agent  {Tarhuck  y. 
Bispham,  2  M.  &  W.  2,  S),  and  the  authority  of  an  agent  preyiously 
appointed  will,  as  between  xhe  principal  and  the  agent,  be  reyoked  by  the 
complete  insanity  of  the  principal,  if  known  to  the  a^nt ;  but  as  between 
the  principal  and  third  parties  to  whom  the  principal,  while  sane,  has 
held  out  the  agent  as  authorized  to  contract  for  nim,  the  authority  of  the 
agent  will  not  be  reyoked  until  such  third  parties  haye  notice  of  the  pnn- 
cipal's  insanity  {Drew  y.  Nunn,  4  Q.  B.  D.  661 ;  48  L.  J.  Q.  B,  591.) 

A  contract  made  by  a  lunatic  during  a  lucid  interyal  will  be  held  good. 
{HaU  y.  Warren,  9  Yes.  605.) 

0.  XIX.  r.  13  (cited  ante,  p.  547) — which  proyided  that  allegations  of 
fact  which  are  not  denied  are  to  be  taken  to  be  admitted — does  not  applj 
as  against  a  lunatic  or  person  of  imsound  mind  not  so  found  by  inquisi- 
tion. 

(a)  As  the  statement  of  claim  is  deemed  to  contain  an  implied  ayerment 
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Defence  denying  the  Plaintiff's, Interest  (J). 

(i2.  S.  a  1883,  App.  D.  Sect.  V.) 

The  plaintiff  was  not  interested  in  the  sobjeot-matter  of  the 
insurance. 

Objection  in  Point  of  Law  on  the  ground  that  the  Policy  teas 
avoided  by  19  Oeo,  II.  c.  37,  s.li  see  "  Proceedings  in  Lien 
of  Demun^er^^  ante^p.  698,  and  see  note  (6),  infra. 


Defence  denying  that  the  Loss  was  by  the  Perils  Insured  against  (c). 
(jB.  8.  C.  1883,  App.  D.  Sect.  V.,  and  App.  E.  Sect.  III.) 
The  loss  was  not  by  the  perils  insured  against. 

of  tiie  fulfilment  of  all  conditionB  precedent  necessary  for  the  case  of  the 
plaintiff  {e.g.,  the  saiHng  the  ship,  the  loss  of  the  shin,  the  loading  of  the 
goods,  and  the  loss  of  the  goods,  the  interest  of  the  plaintiff  in  the  ship  or 
goods,  and  also  the  compliuice  with  warranties^  the  fulfilment  of  any  such 
condition,  if  intended  to  be  contested,  must  oe  distinctly  denied.  (See 
"  Conditions  Precedent,'' ante,  p.  188,  and  0.  XIX.  r.  14,  there  cited.) 

Notice  of  loss  and  demand  of  payment  are  not  ordinarily  conditions 
precedent.  {Dawson  v.  Wrenchy  3  Ex.  359;  and  see  **  Indemnities,**  ante, 
p.  232.)  As  to  when  notice  of  abandonment  is  a  condition  precedent,  see 
**  Insurance"  ante,  p.  240. 

Unseaworthiness,  fraud,  misrepresentation,  concealment,  deviation,  and 
other  defences  of  a  similar  nature,  must  be  specially  pleaded.  (See 
0.  XIX.,  r.  15,  dted  ante,  p.  546.) 

The  statement  in  the  pohcy  of  the  persons  named  as  interested,  or  as 
the  consignors  or  consignees  of  the  property  insured,  or  as  the  persons 
who  received  tiie  orders  for  and  effected  the  policy,  or  as  the  persona  who 
gave  the  order  to  effect  the  policy,  according  to  the  28  Geo.  lit.  c  56,  a.  1 
(see  ante,  p.  237),  is  material  and  may  be  denied.  {BeUv.  Janson,  1 M.  &  S. 
201.)  The  name  of  a  person  acting  as  having  received  an  order,  whose 
act  IS  afterwards  ratified,  is  sufficient  to  satisfy  the  statute.  {Wolff  t. 
Homcastle,  1  B.  &  P.  316 ;  Bell  v.  Oilson,  lb.  345.)  As  to  what  is  a  suffl- 
cient  statement  of  the  names  of  tiie  subscribers  or  underwriters,  see  cases 
there  cited,  and  In  re  Arthur  Average  Associaiionf  L.  B.  10  Gh.  542;  44 
L.  J.  Oh.  509. 

(b)  Insurances  made,  **  interest  or  no  interest,  or  without  farther  proof 
of  interest  than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  insurer,"  are  void  by  19  Geo.  II.  c.  37,  see 
**  Insurance y'*  ante,  p.  237,  where  see  also  cases  cited  as  to  what  is  an 
insurable  interest. 

It  is  no  defence  to  an  action  on  a  policy  on  goods  **  lost  or  not  lost," 
that  the  loss  occurred  before  the  plaintiff  ac(][Tii^  an^  interest,  unless  it 
is  also  shown  that  the  plaintiff  acquired  the  interest  with  a  knowledge  of 
the  loss.     {Sutherland  v.  PraU,  11  M.  &  W.  296.) 

(c)  See  **  Insurance,'*  ante,  p.  238. 
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Defence  that  the  Loss  was  an  Average  Loss  mthin  the  Exception  in 

the  Policy  {d). 

The  policy  contamed  a  memorandum  that  [com,  fish,  salt^ 
fruit,  flour,  and  seed  were  warranted  free  from  average,  unless 
ffen^ral,  or  the  ship  should  be  stranded,  and  that  sugar,  tobacco, 
hemp,  flax,  hides,  and  skins  were  warranted  free  from  average 
under  £5  per  cent.,  and  that  all  other  goods,  also  the  ship  and 
freight,  were  warranted  free  from  average  under  £3  per  cent., 
unless  general,  or  the  ship  should  be  stranded,  or  as  the  case  may 
be'ly  and  the  goods  lost  were  [sugar,  tobacco,  &c.],  and  the  loss 
thereof  was  an  average  loss  [under  £5  per  cent.]  within  the 
meaning  of  the  policy,  and  was  not  a  general  average  loss,  and 
the  ship  was  not  strcmded  during  the  voyage. 


For  a  like  Form,  see  Stewart  v.  Merchants^  Marine  Insurance  Co.y 

14  Q.  B.  D.  566 ;  16  lb.  619. 


Defence  that  the  Ship  was  not  Seaworthy  (e). 

{B.  S.  0. 1883,  Aj^.  2>.  Sect.  F.) 

The  ship  was  not  seaworthy  at  oonunencement  of  risk  [or^ 
voyage]. 


SI)  Marine  policies  of  insarance  Tisuallv  contain  a  memorandum  at  the 
protecting  the  underwriter  from  liability  to  small  particular  averages, 
under  a  certain  percentage,  which  might  otherwise  be  claimed  in  respect 
of  certain  perishable  commodities.  (See  ** Inauranee"  ante,  p.  242;  Marine 
Ina.  Go.  Y.  China  Steamship  Co.t  11  App.  Gas.  573 ;  Stewart  v.  Merehanta* 
Mar.  Ina.  Co.,  16  Q.  B.  D.  619;  Price  v.  A\  Ships  Small  Damage  Aaao- 
ciatum,  22  a  B.  D.  580;  58  L.  J.  Q.  B.  269.) 

See  as  to  general  average,  **  Insurance,**  ante,  p.  241. 

(c)  A  warranty  of  seaworthiness  of  the  shi})  at  the  commencement  of 
the  risk  is  implied  in  all  yoya^  policies  on  smp  or  goods,  but  not  in  time 
policies,  and  therefore,  in  actions  upon  time  policies,  the  fact  of  the  un- 
seaworlliiness  of  the  ship  is  no  defence.  {Gibson  v.  Small,  4  H.  L.  0.  353 ; 
Dudgeon  v.  Pembroke,  2  App.  Gas.  284 ;  46  L.  J.  H.  L.  409.)  But  in  an 
action  on  a  time  policy  a  aefence  that  the  plaintiff  knowingly  sent  the 
ship  to  sea  in  an  unseaworthy  condition,  ana  thereby  occasioned  the  loss, 
is  a  good  defence.  {Thompson  v.  Hopper,  6  E.  &  B.  172;  25  L.  J.  Q.  B. 
240;  26  lb.  18 ;  Dudgeon  v.  Pembroke,  supra.)  A  plea  to  an  action  on  a 
voyage  policy  that  during  the  voyage  the  ship  was  rendered  unseaworthy 
hy  the  negligence  of  the  master  was  held  bad.  {Dixon  v.  Sadler,  5  M.  & 
W.  405;  8  M.  &  W.  895.)  The  implied  warranty  of  seaworthiness  does 
not  extend  to  the  lighters  in  which  the  goods  are  landed  from  the  ship. 


740  Defences^  l^c.  in  Actions  on  Contracts. 

Defence  that  the  Skip  did  not  sail  on  the  Day  warranted. 
The  ship  did  not  sail  on  or  before  the day  of 


within  the  meaning  of  the  warranty  to  that  effect  contained  in 
the  policy.  

Defence  that  the  Ship  deviated Jrom  the  Voyage  insured  (/). 

After  the  commencement  of  the  risk  mentioned  in  the  policy, 
and  before  the  loss,  the  ship,  without  sufficient  cause  or  excuse, 
did  not  proceed  on  the  voyage,  and  deviated  therefrom. 


Defence  that  the  Policy  teas  obtained  by  Fraud. 

The  defendant  was  induced  to  make  for  subscribe]  the  policy 
[or  to  become  such  insurer]  by  the  fraud  of  the  plaintiff. 

Particulars  of  the  fraud  are  as  follows: — [here  state  parti- 
culars :  see  ^^Fraudy^  antCy  p.  705], 

(Lane  y.  Nixon,  L.  B.  1  0.  P.  412 ;  36  L.  J.  C.  P.  243.)  In  a  yoyage 
policy  on  goods  there  is  no  implied  warranty  that  the  goods  are  seaworthy 
for  tie  yoyage  {Koebel  v.  SaunderSy  17  0.  B.  N.  S.  71 ;  33  L.  J.  C.  P.  310) ; 
but  if  the  eoods  are  lost  by  reason  of  some  inherent  vioe  therein,  it  is  not 
a  loss  by  the  perils  of  the  sea  for  which  the  insurers  are  liable  (see  lb, ; 
Taylor  v.  Dunbar,  L.  E.  4  0.  P.  206). 

By  the  warranty  of  seaworthiness  of  a  ship  "  it  is  meant  that  she  shall 
be  in  a  fit  state  as  to  repairs,  equipment,  and  orew,  and  in  aU  other  respects, 
to  encounter  the  ordinary  perils  of  the  yoyage  insured,  at  the  time  of 
sailing  upon  it.  If  the  assurance  attaches  before  the  yoyage  commences, 
it  is  enough  that  the  state  of  the  ship  be  commensurate  to  the  then  risk 
{Annen  y.  Woodman,  3  Taunt.  299;  Park  on  Ins.,  8th  ed.  473);  and  if 
the  yoyage  be  such  as  to  require  a  different  complement  of  men,  or  state 
of  equipment,  in  different  puis  of  it,  as  if  it  were  a  yoyage  down  a  canal 
or  nyer,  and  thence  across  the  open  sea,  it  would  be  enough  if  the  yessel 
were,  at  the  commencement  of  each  stage  of  the  nayigation,  properly 
manned  and  equipped  for  it"  {Dixon  y.  Sadler,  6  M.  &  W.  405,  414; 
approved  in  Burgea  y.  Wtckham,  33  L.  J.  Q.  B.  17,  25 ;  Bouillon  y.  Lupton^ 
15  0.  B.  N.  S.  113 ;  33  L.  J.  0.  P.  37,  42 ;  Clapham  y.  Langton,  5  B.  &  8. 
729;  34  L.  J.  Q.  B.  46 ;  Quebec  Marine  Ins.  y.  Commercial  Bank  of  Canada^ 
L.  E.  3  P.  C.  234;  39  L.  J.  P.  C.  53;  ffedley  y.  Pinkney,  (1892)  I  Q.  B. 
58 ;  (1894)  A.  C.  222  ;  63  L.  J.  Q.  B.  419 ;  61  L.  J.  a  B.  179).  «'  But  the 
assured  makes  no  warranty  to  the  underwriters  that  the  yessel  shall 
continue  seaworthy,  or  that  the  master  or  crew  shall  do  their  duty 
during  the  yoyage ;  and  their  negligence  or  misconduct  is  no  defence  to 
an  action  on  the  }>olicy,  where  the  loss  has  been  immediately  occa- 
sioned by  the  perils  insured  against."  {Dixon  y.  SacUer,  5  M.  &  W.  405, 
414 ;  8  M.  &  W.  895.) 

(/)  As  to  what  is  a  deviation,  see  Amould  on  Marine  Insurance,  6th  ed., 
p.  449;  2  Wms.  Saund.  1871  ed.,  p.  569;  Company  of  African  Merc/taHU 
y.  British  Ins.  Co.,  L.  E.  8  Ex.  154 ;  42  L.  J.  Ex.  60. 
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Defence  of  Misrepresentation  of  a  Material  Fact  respecting  the 

Ride  {g). 

At  the  time  of  the  inBiiranoe  being  effected,  the  plaintiff  mis- 
represented  to  the  defendant  a  fact  then  material  to  be  known 
to  the  defendant. 

Partioalars  are  as  follows : — 

[The  plaintiff  represented  to  the  defendant  that  the  ship  had 

sailed  from on  the of ,  18 — ;  whereas  the  ship 

had  not  sailed  from on  that  day,  but  had  sailed  from 

on  the of ,  18 — ,  or  as  the  case  may  be."] 


Defence  of  Concealment  of  a  Material  Fact  {g). 

At  the  time  of  the  insurance  being  effected  the  plaintiff 
wrongfully  concealed  from  the  defendant  a  material  fact  then 
known  to  the  plaintiff  and  unknown  to  the  defendant. 

Particulars  are  as  follows : — 

[The  plaintiff  concealed  from  the  defendant  the  fact  that  the 
said  ship  had  been  aground  and  had  sustained  serious  damage, 
and  was  then  lying  at for  repairs,  or  as  the  case  may  beJ] 


II.  Life  Policies. 

Denial  of  the  making  of  the  Policy. 
{R.  8.  C.  1883,  App.  E.  Sect.  III.) 
The  defendants  did  not  make  the  alleged  policy. 


{g)  The  misrepresentation  or  concealment,  at  the  time  of  the  negotiation 
of  a  policy,  of  a  material  fact  which,  haying  regard  to  the  ordinary 
practice  of  underwriters,  would  affect  the  judgment  of  an  underwriter  as 
to  whether  he  should  accept  the  risk  or  not,  will  vitiate  the  policy,  even 
though  the  fact  may  not  be  material  with  regard  to  the  nsk  insured. 
(lonifUs  V.  Fender,  L.  E.  9  Q.  B.  531 ;  43  L.  J.  Q.  B.  227 ;  Bivaz  v.  Oerussi, 
6  a  B.  D.  222 ;  50  L.  J.  Q.  B.  176 ;  Tate  t.  Hydop,  15  Q.  B.  D.  368 ; 
Jilackhum  v.  Vigors,  12  App.  Cas.  531 ;  Blackburn  v.  Haslam,  21  Q.  B.  D. 
144 ;  57  L.  J.  Q.  B.  479.)  In  such  cases  the  contract  may  be  ayoided  at 
the  election  of  the  underwriter  as  in  cases  of  fraud,  although  the  mis- 
representation or  concealment  may  not  haye  been  accompanied  by  any 
fraudulent  intention.  {Ih»;  Leake  on  Contracts,  3rd  ed.,  p.  339.)  The 
obligation  to  disclose  material  facts  attaches  up  to  the  time  of  the  making 
of  the  **  slip,"  and  not  to  that  of  the  executing  of  the  formal  policy.  (See 
afite,  p.  236.) 


742  DqfenceSy  8fc.  in  Actions  ofi  Cantrads, 

Defence  denying  the  Plaintiff* s  Interest  in  the  Life  assured  (a). 

At  the  time  of  the  makmg  of  the  policy  the  plaintiff  was  not 
interested  in  the  life  of  A.  S. 


Defence  that  the  Policy  teas  obtained  by  Fraud. 

The  defendants  were  induced  to  make  the  policy  by  the  fraud 
of  the  plaintiff  [or,  the  said  Q.  H.]. 

Particulars  of  the  fraud  are  as  follows : — [here  state  particu- 
lars :  see  "  Fi^audy*  antCy  p.  705]. 


Defence  that  the  Policy  icas  obtained  by  the  Fraudulent  Concealment 

of  a  Material  Fact  (6). 

The  defendants  were  induced  to  make  the  policy  by  the 
plaintiff  [pry  the  said  Q.  H.]  fraudulently  ooncealinff  from  them 
a  fact  then  material  to  be  known  to  them,  and  of  which  they 
were  then  ignorant. 


(a)  As  to  insurance  without  interest,  see  14  Gho.  III.  c.  48|  s.  1,  cited 
'*  Insurance"  ante,  p.  243 ;  and  as  to  what  is  a  sufficient  interest,  see  75., 
p.  244. 

(b)  In  policies  of  insurance  on  life,  an  erroneous  statement  respecting 
the  me  insured,  or  mere  silence  respecting  a  material  fact,  in  the  absence 
of  any  fraudulent  intention,  does  not  avoid  the  policy,  unless  the  policy 
contains  an  express  proviso  that  it  shall  be  conditional  upon  the  truth  of 
the  declaration  made  by  the  insured.  (Wheelton  y.  Hardisty,  8  E.  &  B. 
232;  27  L.  J.  Q.  B.  241 ;  Thomson  ▼.  Weems,  9  App.  Cas.  671.)  Under 
such  proviso  an  untrue  statement  contained  in  the  declaration  avoids  the 
policy,  whether  it  was  made  fraudulently  or  not,  and  whether  it  was 
material  or  not  in  inducing  the  policy.  {Cazenove  v.  British  Equiiable 
Ass.  Co.,  6  C.  B.  N.  S.  437;  28  L.  J.  C.  P.  269;  Macdonald  v.  Law 
Union  Ins,  Co,,  L.  B.  9  Q.  B.  328 ;  43  L.  J.  Q.  B.  131 ;  ThomMm  y.  Weems, 
supra.)  Where  a  proviso  in  the  poHcy  expressed  it  to  be  conditional  u]x>n 
the  truth  of  the  declaration  only  in  the  case  of  wilful  misrepresentation 
and  concealment,  a  plea  alleging  merely  that  the  declaration  was  untrue 
was  held  bad.  {Fowkes  v.  Manchester  Life  Assurance  Ass.,  3  B.  &  S.  917 ; 
32  L.  J.  a  B.  153.) 

If,  upon  making  an  insurance,  the  insured  bond  fide  refers  the  insurer 
to  the  person  whose  life  is  insured,  or  to  other  persons,  for  the  information 
required,  he  does  not  thereby  make  those  persons  his  agents  in  effecting 
the  insurance  so  as  to  be  affected  by  false  or  fraudulent  statements  made 
by  them,  and  he  is  not  affected  by  their  statements  unless  the  policy  is 
expressly  made  upon  the  basis  of  those  statements.  {Huekman  y.  Femie^ 
3  M.  &  W.  505 ;  WheeUon  y.  Uardisty,  supra.) 
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Particulars  are  as  follows : — 

[The  faot  so  concealed  was  tliat  the  said  Gr,  H.  had  sufiered 
from  and  was  then  subject  to  a  disease  called .] 


Defence  that  the  Declaration  agreed  upon  as  the  Basis  of  t/ie 

Insurance  was  untrue  (c). 

Previously  to  efFecting  the  insurance  the  said  G-.  H.  [or,  the 
plaintiff]  delivered  to  the  defendants  a  declaration  stating 
amongst  other  thinfi;s  that  he  [or,  the  said  G*.  H.]  was  then  in  a 
gopd  state  of  healm,  and  was  not  afflicted  with  any  disease  or 
disorder,  and  it  was  agreed  by  the  policy  that  such  declaration 
should  be  the  basis  of  the  insurance  effected  by  the  policy.  The 
said  Ot.  H.  was  not  in  a  good  state  of  health  at  the  time  of  the 
making  of  the  said  declaration,  and  was  then  afflicted  with  a 
disease  or  disorder  tending  to  shorten  life. 

Particulars  are  as  follows : — [^here  state  the  nature  of  the  disease 
or  disorder'\. 

Defence  that  the  Person  whose  Life  was  insured  departed  beyond 
Europe  J  whereby  the  Policy  was  avoided  (c). 

The  policy  was  made  subject  to  a  proviso  that  it  should  be 
void  if  the  said  Q-.  H.  should,  without  the  consent  of  the  direc- 
tors for  the  time  being  of  the  [defendants']  company,  go  beyond 
the  limits  of  Europe,  and  after  the  making  of  the  policy  the  said 
G-.  H.  went  without  the  consent  of  such  directors  beyond  the 
limits  of  Eiux)pe,  viz.,  to  Egypt. 


Defence  that  the  Person  whose  life  was  insured  died  by  his  own 
Sand,  whereby  the  Policy  becatne  void  (c). 

The  policy  was  made  subject  to  a  proviso  that  it  should  be 
void  if  the  said  Gt.  H.  should  die  by  his  own  hand,  and  the  said 
G-.  H.  did  die  by  his  own  hand. 

particulars  are  as  follows : — 


(c)  The  above  provisoes  are  usually  inserted  in  life  policies,  and  it 
appears  that  a  proviso  against  suicide  would  be  implied  even  if  not 
inserted  in  the  ixnicy,  and  would  afford  a  ground  of  defence  unless  the 
Boicide  occurred  through  insanity.  {Horn  v.  Anglo-Australian  Aas,  Co,, 
SOL.  J.  Ch.  511.) 


744  Defences^  Sfc,  in  Actions  on  Contracts. 

HI.  Fire  Policies  (a). 
Denial  of  the  Making  of  the  Policy. 
{R.  8.  (7.,  1883,  App.  E.  Sect.  III.) 
The  defendants  did  not  make  the  policy. 


Denial  that  the  Loss  or  Damage  teas  caused  bp  Fire  (b). 

The  alleged  loss  and  damage  was  not  caused  by  fire  [where 
practicable^  allege  what  it  teas  caused  bf/]. 


Denial  of  the  Facts  of  Loss  or  Damage. 
The  alleged  loss  and  damage  is  denied. 


Defence  denying  the  Plaintiff* s  Interest  {c). 

{B.  8.  a,  1883,  App.  D.  8ect.  V.  No.  14.) 

The  plaintiff  was  not  interested  in  the  subject-matter  of  the 
insurance. 

(a)  In  general  an  insorer,  after  payment  of  a  total  loss,  is  subrogated 
to  the  rights  of  the  insured  against  third  parties  in  respect  of  the  property 
insured.     (See  **In8urancef  ^re,"  ante,  p.  246.) 

As  to  the  effect  of  a  oondition  providmfi;  that,  in  case  of  double  insurance 
of  the  insured  proper^,  the  insurers  shall  only  pay  a  rateablepropoition 
of  the  loss,  see  North  British  Ins.  Co,  y.  London  Ins.  Co.,  6  Ch.  l3.  569; 
46  L.  J.  Ch.  537. 

{b)  Damage  caused  by  an  explosion,  which  is  a  concussion  of  the  air 
cauEJed  by  &e,  is  not  damage  occasioned  by  fire,  the  rule  in  insurance 
cases  being  that  the  immediate  cause  only  is  looked  at.  {Everett  y.  London 
Assurance,  19  0.  B.  K.  S.  126 ;  11  Jur.  N.  S.  546.)  Loss  by  pilfering  by 
a  crowd  during  the  remoyal  of  goods  insured  from  premises  on  fire  would 
seem  to  be  loss  or  damage  by  fire  (see  Levy  y.  Baillie,  7  Bing.  349) ;  as  also 
necessary  spoiling  of  goods  by  water  in  the  course  of  att^pting  to  put 
out  a  fire,  or  breAkine  caused  by  hasty  remoyal  of  goods,  done  to  liyoid 
their  destruction  by  nre  (see  Stanley  y.  Western  Ins.  Co,,  L.  R.  3  £z.  71, 
74).  In  the  Metropolitan  Fire  Brigade  Act,  1865  (28  &  29  Vict,  c  90), 
s.  12,  there  is  express  proyision  that  damage  occasioned  by  the  brig^e 
in  the  execution  of  their  duties  shall  be  deemed  to  be  &mage  by  fire 
within  the  meaning  of  any  policy  against  fire,  and  in  some  local  Acts 
similar  provision  is  to  be  found. 

(c)  As  to  insurable  interest,  see  14  Qeo.  UI.  c.  48,  ss.  1,  2,  cited  ante, 
p.  243,  and  **  Insurance,'*  ante,  p.  246. 
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Defence  that  the  Plaintiff  did  not  give  Notice  of  the  Loss 
according  to  a  Condition  of  the  Policy  (d). 

The  policy  was  sabjeot  to  a  oonditioii  preoedent  that  upon 
the  happening  of  any  loss  or  damage  by  fire  to  the  property 
insured,  the  plaintiff  should  forthwith  give  notice  of  Uie  alleged 
damage  and  loss  to  the  defendants  at  their  office,  and  the 
plaintiff,  upon  the  happening  of  the  alleged  loss  and  damage, 
did  not  comply  with  tnis  condition. 


Defence  that  the  Plaintiff  did  not  give  in  an  Account  of  his  Loss 
to  the  Office  according  to  a  Condition  of  the  Policy  {d). 

The  policy  was  subject  to  a  condition  precedent  that  the 

plaintiff  should  within days  next  after  the  happening  of 

any  fire  causing  loss  of  or  dunage  to  the  property  insured, 
deliver  to  the  defendants  as  particular  an  account  of  his  loss  or 
damage  as  the  nature  of  the  case  should  admit  of,  and  the 

plaintiff  did  not  within days  next  after  the  alleged  fire 

comply  with  this  condition. 


Defence  that  the  Plaintiff  made  a  fraudulently  exaggerated 

Claim  {d). 

The  policy  was  subject  to  a  condition  that  it  should  be  void 
if  the  plaintiff  made  and  delivered  to  the  defendants  a  fraudulent 
or  fraudulentiy  exaggerated  claim  or  declaration  of  loss,  and 

the  plaintiff  did  on  the  of  ,  18 — ,  or  thereabouts, 

make  and  deliver  to  the  defendants  a  fraudulent  [or  fraudu- 
lently exaggerated]  claim  and  declaration  of  loss. 

(d)  Policies  frequently  contain  provisions  or  conditions  reaniring  notice 
of  1068  and  particulars  of  damage  to  be  given  within  a  specined  time,  and 
making  the  policy  void  in  case  of  failure  to  give  such  notice  witlun  the 
specifi^  time,  and  in  those  cases  the  failure  to  give  the  required  notice 
within  the  specified  time  is,  in  general,  a  good  defence,  if  pleaded.  Where 
the  giving  of  such  notice  is  not  expressly  stated  to  be  a  condition  prece- 
dent to  the  right  to  recover,  or  the  failure  stated  to  avoid  the  policy,  it  is 
a  question  of  construction  whether  the  giving  of  such  notice  is  a  condition 
precedent  to  liability,  or  merely  a  collateral  stipulation,  to  be  determined 
by  a  consideration  of  the  whole  policy,  {^oper  v.  Lendon^  1  E.  &  E.  825 ; 
28  L.  J.  a.  B.  260 ;  W(yrBley  v.  Wood,  6  T.  R.  710 ;  Viney  v.  Bignold,  20 
Q.  B.  D.  172 ;  57  L.  J.  Q.  B.  82 ;  and  see  Storuham  v.  Ocean  Accident  Ins, 
Co.,  19  Q.  B.  D.  237.  See  further,  **  Co7idiiions  Precedent,"  ante,  p.  686 ; 
and  "  ArbOration,''  ante,  p.  626.)    . 
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Fartiofalars  are  as  follows : — [state  howy  and  in  what  particulars^ 
it  was  fraudulent  y  or  fraudulently  exaggeratecf]. 


Defence  that  the  Plaintiff  obtained  the  Policy  by  the  Concealment 

of  a  Material  Fact  {e) . 

The  defendants  were  indnoed  to  make  the  policy  by  the 
plaintiffs  concealing  from  them  a  fact  then  material  to  be  known 
to  them,  and  which  was  then  known  to  the  plaintiff,  bnt  unknown 
to  them,  viz. :  [state  the  fact  concealed^. 


Defence  that  the  Policy  was  obtained  by  Fraud, 

The  defendants  were  induced  to  make  the  policy  by  the 
fraud  of  the  plaintiff. 

Particulars  are  as  follows : — [state  same :  see  "  Fraud^^*  ante^ 

p.  706]. 


as  alleged. 


Judgments  (a). 

Defence  denying  the  alleged  Judgment  {a). 
itiff  did  not  recover  judgment  against  th 


(e)  In  oontractfi  of  insurance  against  fire  the  misrepresentation  or  oon- 
cealment  of  any  fact  material  to  the  risk  avoids  the  pohoy,  as  in  contracts  of 
marine  insurance,  even  where  there  is  no  fraudulent  intention.  (See  Bu/e  v. 
Turner,  6  Taunt.  338 ;  Lindenan  v.  Deahormigh,  8  B.  &  C.  586,  592 ;  Jones 
V.  Provincial  Ins.  Co,,  3  C.  B.  N.  S.  65,  86;  Sillfm  v.  Thornton,  3  E.  &  B. 
868 ;  23  L.  J.  U.  B.  362;  Jn  re  Univeraal,  <fcc,  Fire  Ins.  Co.,  L.  B.  19  Eq. 
485 ;  44  L.  J.  Ch.  761 ;  see  further,  **  Insurance,  Marine,"  ante,  p.  741.) 

It  would  seem  that  where  the  pei*8on  insured  has  given  a  description  of 
the  premises  which  is  embodied  m  the  policy,  there  is,  in  the  absence  of 
express  stipulation,  an  implied  condition  that  the  premises  shall  not  be 
altered  so  as  to  increase  the  risk,  {Sillem  v.  Thornton^  supra  ;  though  see 
per  Willes,  J.,  in  Stokes  v.  Cox,  1  H.  &  N.  533 ;  26  L.  J.  Ex.  114 ;  and 
Ilamlyn  v.  Wood,  (1891)  2  Q.  B.  488 ;  60  L.  J.  Q.  B.  734.)  But  such 
implied  conditions  are  excluded  by  inserting  in  the  policy  any  express 
conditions  respecting  alterations.     {Stokes  v.  Cox,  supra.) 

(a)  Previously  to  the  Judicature  Acts,  the  proper  mode  of  denying  the 
existence  or  the  alleged  effect  of  an  English  judgment  relied  upon  by  die 
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opposite  party  was  by  pleading  nul  tiel  record,  yiz.,  by  denying  the 
existence  of  any  record  of  the  alleged  judgment  in  the  Court  in  which  it 
was  stated  to  have  been  recoyered.  (See  Bullen  &  Leake,  3rd  ed.,  p.  621 ; 
2  Chit.  Pract.,  12th  ed.,  pp.  936—941 ;  Chitty's  Forms,  10th  ed.,  pp.  464 
et  seq»j  where  see  also  as  to  the  former  practice  on  an  issue  of  nul  tid 
record,)  But,  under  the  present  practice,  this  special  mode  of  pleading 
appears  to  be  no  longer  appropriate,  and  it  seems  more  correct  in  such 
cases  for  the  party  pleading  to  deal  in  the  ordinary  manner  with  the  facts 
alleged  by  his  opponent.  The  plaintiff  in  an  action  on  a  judgment  may 
joij^  issue  on  such  denials  in  the  ordinary  manner,  and  no  epecial  form 
of  reply  is  required.  The  same  mode  of  pleading  such  denials,  and  of 
joining  issue  upon  them,  may  in  general  be  adopted,  whether  the  judg- 
ment in  question  is  a  judgment  of  the  Supreme  Court  or  of  some  other 
tribunal. 

To  an  action  on  a  judgment  the  defendant  cannot  i>l»ad  any  facts  which 
might  have  been  pleaded  by  wa^  of  defence  to  the  original  action.  (Todd 
V.  Maxfieldy  6  B.  &  C.  105 ;  tfewsbury  v.  Mummery,  L.  B.  8  C.  P.  66 ; 
42  L.  J.  C.  P.  22 ;  see  Braun  v.  Weller,  L.  B.  2  Ex.  183 ;  36  L.  J. 
Ex.  100.) 

Kor  can  he  plead  facts  which  would  merely  afford  ground  for  appli- 
cation to  the  summary  jurisdiction  of  the  Court  to  set  aside  the  judgment, 
or  for  an  appeal  against  the  judgment;  nor  can  the  pendency  of  an 
appeal  be  pleaded  as  a  defence  to  such  an  action,  though  it  may  be 
ground  for  an  application  to  stay  execution.  (See  Snook  v.  Mattock,  o  A. 
&  E.  248 ;  Boe  v.  Wright,  10  A.  &  E.  763 ;  Riddle  v.  Orantham  Canal 
Nav,,  16  M.  &  W.  882 ;  Nouvion  v.  Freeman,  15  App.  Cas.  1 ;  59  L.  J. 
Ch.  337 ;  and  see  0.  LVlii.  r.  16.)  But  it  seems  that  the  defendant  in 
such  an  action  may  set  up  in  his  defence  any  matter  of  equity  which,  if 
the  Judicature  Acts  had  not  been  passed,  would  have  entitled  hiTn  to  an 
injunction  against  further  proceedings  in  the  action.  (See  Jud.  Act,  1873, 
s.  24  (5),  and  s.  24  (2),  cited  an^,  pp.  34,  33.) 

Payment  could  not  be  pleadea  at  common  law  to  an  action  upon  a 
judgment,  because  that  defence  consisted  of  matter  in  pate  and  not  of 
record.  But  by  the  statute  4  &  5  Anne,  c.  3  (c.  16,  Bun.),  s.  12,  it  is 
enacted  tiiat  **  Where  any  action  of  debt  shall  be  brought  upon  any 
judgment,  if  the  defendant  hath  paid  the  money  due  upon  such  judg- 
ment, such  payment  shall  and  may  be  pleaded  in  bar  of  such  action." 

The  statute  does  not  authorize  a  plea  of  satisfaction  otherwise  than  by 
payment.  (1  Chit.  PL,  7th  ed.,  512.)  But  a  release  under  seal  may  be 
pleaded  in  bar  to  an  action  on  a  judgment  (Co.  Lit.  291  a ;  Barker  v. 
St.  Quiniin,  12  M.  &  W.  441),  and  since  the  Judicature  Acts  it  would 
appear  that  a  parol  release,  if  founded  on  consideration,  would  constitute 
a  defence  to  such  action  (see  **  Accord  and  Satisfaction,**  ante,  p.  608; 
**  Belease,**  post,  p.  804). 

It  is  a  good  defence  to  an  action  on  any  judgment  that  the  judgment 
was  obtained  by  fraud.  (See  Abouloff  v.  Oppenheimer,  10  Q.  B.  D.  295 ; 
52  L.  J.  Q.  B.  1 ;   Vadala  v.  Lawes,  25  Q.  B.  D.  310.) 

An  action  to  recover  money  on  a  judgment  must  be  brought  within 
twelve  years,  unless  there  has  been  part  payment  of  principal  or  interest, 
or  an  acknowledgment  in  writing.  (37  &  38  Vict.  c.  57,  s.  8,  cited  "Zimi- 
UUioa,  Statutes  of,"  post,  p.  772.) 
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Defence  to  an  Action  on  a  Foreign  Judgment^  that  the  Defendant 
iras  not  a  Subject  of  the  Foreign  Country^  nor  resident  there^ 
and  tJiat  he  did  not  appear  in  the  Foreign  Suit^  and  had  no 
Notice  thereof  (b). 

The  defendant  is  not,  and  was  not  at  any  time  in  the  oourae 
of  the  action  in  which  the  plaintiff  obtained  the  said  judgment, 

{b)  A  final  judgment  of  a  foreign  or  colonial  Conrt,  having  jurisdiction 
over  the  parties  and  the  subject-matter  of  the  suit,  is  condusiye  between 
the  parties  on  the  merits,  and  in  an  action  on  such  judgment  no  defences 
upon  the  merits  can  be  pleaded  which  might  have  been  pleaded  in  the 
original  action.  (Scott  y.  PilkingUm^  2  B.  &  8.  II ;  31  L.  J.  Q.  B.  81 ; 
Godard  y.  Oray,  L.  B.  6  Q.  B.  139,  150;  40  L.  J.  Q.  B.  62 ;  see  notes  to 
Mostyn  y.  Falrigas,  1  Smith's  L.  C,  lOth  ed.,  p.  572.) 

Thus,  it  is  no  defence  to  an  action  on  a  foreign  judgment  that  the 
evidence  in  the  foreign  Court  was  insufficient  or  defective  {Henderaon  y. 
Hendtraoriy  6  Q.  B.  288),  or  that  fresh  evidence  has  been  discovered  since 
thejudgment,  showing  it  to  be  erroneous  {De  Coase  Brisaac  v.  Bathhone, 
6  H.  &  N.  301 ;  30  L.  J.  Ex.  238),  or  that  the  contract  originally  sued 
upon  was  obtained  by  fraud  {Bank  of  AustraloBia  v.  Nias^  16  Q.  B.  717  ; 
20  L.  J.  Q.  B.  284),  or  that  tbe  defendant  had  a  cross- claim  which  he 
might  have  set  off  in  the  original  action  [Henderson  v.  Henderson^  9upra\ 
or  that  he  had  a  discharge  in  bankruptcy  which  he  might  have  pleaded, 
in  that  action  (Ellis  v.  M' Henry,  L.  R  6  C.  P.  228 ;  40  L.  J.  0.  P.  109). 

It  has  been  held  that  the  defenduit  in  such  an  action  cannot  plead  that 
the  foreign  Court  has  acted  on  a  mistaken  view  as  to  the  English  law, 
even  where  the  mistake  appears  on  the  face  of  the  proceedings  {Godard  v. 
Gray,  supra ;  see  Castn'que  v.  Imrie,  L.  B.  4  H.  Lr.  414,  448),  though  it 
may  be  a  defence  to  show  that  the  foreign  Court  has  knowingly  and 
perversely  disregarded  the  English  law  in  a  case  to  which  it  was  mani- 
festly applicable  (see  Simpson  v.  Fogo,  1  John.  &  H.  18 ;  1  Hem.  &  M. 
195 ;  32  L.  J.  Ch.  249 ;  and  the  cases  last  cited). 

So  it  is  in  general  no  defence  to  an  action  on  a  foreign  judgment  that 
the  foreign  Court  has  made  a  mistake  as  to  the  law  of  its  own  country 
{Scott  V.  PilMngton,  supra),  though  it  was  held  otherwise  where  such  a 
mistake  clearly  appearea  upon  the  express  findings  of  a  special  case  stated 
between  the  parties  {Meyer  v.  BaUi,  1  C.  P.  D.  358). 

Where  a  person  is  sued  in  this  country  on  a  judgment  obtained  against 
him  in  a  foreign  country  for  default  of  appearance,  he  may  plead  that  the 
foreign  Court  had  no  jurisdiction  in  respect  of  the  subject-matter  of  the 
suit,  or  of  the  parties  {Ferguson  v.  Mahon,  11  A.  &  E.  179;  and  see 
BoherUon  v.  Struth,  5  Q.  B.  941 ;  Vanquelin  v.  Bouard,  15  C.  B.  N.  S. 
Ml ;  33  L.  J.  C.  P.  78  ;  Bank  of  Australasia  v.  Nias,  supra ;  Godard  v. 
Gray,  supra;  Schibsby  v.  Westenholz,  L.  B.  6  Q.  B.  155  ;  40  L.  J.  Q.  B. 
73),  or  that  he  was  not  a  subject  of  the  foreign  ooiuitry  and  was  not 
resident  or  domiciled  there,  and  that  he  was  not  served  with  process  in 
the  forei^  suit,  and  had  no  knowledge  or  notice  of  the  suit  and  no 
opportumty  of  answering  it  {BucJuinan  v.  Rucker,  I  Camp.  63 ;  9  East, 
192 ;  Reynolds  v.  FenUm,  3  C.  B.  187 ;  Price  v.  Dewhurst,  4  M.  &  Cr.  76 ; 
and  Schibsby  r.  Westenhdz,  supra;  Copin  v.  Adamson,  1  Ex.  D.  17;  45 
L.  J.  Ex.  15 ;  Bousillon  v.  RousiUon,  14  Ch.  D.  351 ;  Singh  v.  FaridkUe^ 
(1894)  A.  C.  670) ;  or  that  the  judgment  was  not  a  remedial  one  in  support 
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a  subject  of,  or  resident  or  domiciled  in  the  [empire]  of 


[the  country  in  which  the  judgment  was  obtained\  and  was  never 
served  with  any  process  in  ttie  said  action,  and  took  no  part  in 
and  had  no  notice  or  knowledge  of  the  proceedings  therein. 


Defence  to  an  Action  on  a  Spanish  Judgment^  that  the  Judgment 
was  not  a  Itnal  Judgment :  see  Nouvion  v.  Freemany  36  C%. 
D.  704 ;  15  App.  Cos.  1. 


Defence  to  an  Action  on  a  Russian  Judgment^  that  the  Judgment 
was  obtained  by  Fraud:  see  Abouhff  y.  Oppenheimer^  10 
Q.  D.  D,  296 ;  52  L.  J.  Q.  B.  1. 


TJie  likCf  to  an  Action  on  an  Italian  Judgment :  see  Vadala 

V.  Lawes,  25  Q.  B.  D.  310. 


Defence  of  Set-off  of  the  Amount  due  to  the  Defendant  upon  a 
Judgment  of  the  High   Court  of  Justice :  see  "  Set-off^^ 
postf  p.  832. 

of  a  priyate  right  of  the  plamtiff  in  the  actioii,  but  a  piinitiye  judgment  to 
enforoe  a  penalty  under  the  municipal  law  of  the  foreign  country  (see 
Huntington  v.  AUrill,  (1893)  A.  C.  150 ;  62  L.  J.  P.  C.  44). 

But  if  the  defendant  in  a  foreign  suit  has  voluntarily  appeared  in  the 
foreign  Court,  and  has  taken  his  chance  of  judgment  bem^  in  his  favour, 
it  would  seem  that  he  might  be  sued  here  upon  such  judgment,  and 
oould  not  then  raise  the  defence  of  want  of  jurisdiction  (see  De  Cosse 
Brisaac  v.  Bathbone,  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238 ;  and  Schibshy  v. 
WestenJiolzy  supra)  y  though  it  may  be  otherwise  if  he  has  been  yirtually 
compelled  to  appear  in  the  foreign  suit  in  order  to  save  his  property  from 
a  forced  sale  (see  Schihshy  v.  Westenholz,  supra  ;  and  General  Steam  Nav, 
Co,  V.  Ouillou,  11  M.  &  W.  877J. 

An  appeal  pending  in  the  foreign  Court  is  not  a  good  defence  to  an 
action  on  a  foreign  judgment,  though  it  may  be  a  ground  for  staying 
execution  upon  equitable  terms.  {Scott  v.  Filkington,  aupra  ;  I^ouvion  v. 
Freeman,  15  App.  Cas.  1 ;  59  L.  J.  Ch.  337.) 

It  is  a  defence  to  an  action  on  a  foreign  judgptient  that  the  judgment 
was  obtained  by  fraud  on  the  part  of  the  plaintiff.  {Bowles  v.  Orr,  1  Y. 
&  C.  464 ;  Bank  of  AustraloMa  v.  NiaSf  supra  ;  Ca6trique  v.  Imrie,  supra  ; 
l^aich  V.  Ward,  L.  E.  3  Ch.  203;  Abmloffy.  Oppenheimer,  10  Q.  B.  D. 
295  ;  52  L.  J.  Q.  B.  1 ;   Vadala  v.  Lawes,  25  Q.  B.  D.  310.) 

See,  further,  as  to  foreign  judgments,  post,  p.  752 ;  Leake  on  Contracts, 
3rd  ed.,  pp.  106,  109  et  seq,;  notes  to  Duchess]o/  Kingston's  Case,  2  Sm« 
L.  C,  10th  ed.,  p.  765. 

B.L.  3  G 
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Judgment  Beoovered  (a). 

Defence  of  Judgment  recovered  by  the  Plaintiff  in  a  former  Action 
for  the  same  Debt  or  cause  of  Action  in  the  High  Court  of 

Justice  [b). 

The  plaintiff  in  a  former  action  brought  by  him  against  the 
defendant  in  [this]  Division  of  the  High  Conrt  of  Justioe  for 

(a)  A  judgment  recovered  by  the  plaintiff  in  an  action  in  an  English 
court  of  record  merges  the  original  cause  of  action  and  affords  a  good 
defence  to  a  second  action  for  the  same  cause.  {Higgem*  Case,  6  Co.  44  h  ; 
King  v.  Hoare,  13  M.  &  W.  494,  604 ;  &mith  v.  NicdU,  5  Bing.  N.  C.  208, 
220 ;  Brinsmead  v.  Harriacm,  L.  E.  6  0.  P.  684 ;  7  Ih.  b\1 ;  40  L.  J.  C.  P. 
281;  41  Ih.  190;  Gihhs  v.  Cruikshanky  L.  E.  8  C.  P.  454;  42  L.  J.  C.  P. 
273 ;  Kendall  v.  Hamilton,  4  App.  Gas.  504 ;  48  L.  J.  C.  P.  705 ;  Ex  p. 
FemngSf  26  Gh.  D.  338;  and  see  **  Merger,*'  post,  p.  786.)  But  this  is 
subject  to  the  exception  that  a  judgment  recoverod  on  a  contract  of 
record,  as  a  recognizance,  does  not  merge  the  contract,  because  both 
securities  are  matter  of  record,  and  of  equal  degree.  {Freaton  v.  Perton^ 
Cro.  Eliz.  817.} 

Where  the  plaintiff  has  recovered  judgment  for  part  only  of  one  entire 
claim,  the  judgment  is  conclusiye  as  to  the  amount  recoverable,  and 
affords  a  good  defence  to  a  subsequent  action  for  the  residue  of  the  same 
claim.  {Bagot  v.  Williama,  3  B.  &  C.  235 ;  Siddall  v.  Rawdiffe,  1  C.  &  M. 
487 ;  Todd  v.  Stetvart,  9  Q.  B.  759 ;  Barber  v.  Lamb,  8  0.  B.  N.  8.  95 ; 
29  L.  J.  C.  P.  234 ;  see  Cannan  v.  Reynolds,  5  E.  &  B.  301 ;  26  L.  J.  O.  B. 
62.)  The  facts  constituting  the  last-mentioned  defence  may  in  some  cases 
be  pleaded  as  a  defence  by  way  of  estoppel,  and  it  seems  proper  that  they 
should  be  so  pleaded  in  cases  where  the  plaintiff  has  reooverod  judgment 
for  part  only  of  a  liquidated  demand,  and  there  has  been  judgment  for 
the  defendant  as  to  the  residue.  (See  Todd  v.  Stewart,  supra ;  Leake  on 
Contracts,  3rd  ed.,  p.  811 ;  see  also  Commings  y.  Heard,  L.  JEL  4  Q.  B.  669 ; 

10  B.  &  S.  606.) 

{h)  As  to  what  claims  are  covered  by  a  judgment  in  a  former  action, 
see  Seddon  v.  TtUop,  6  T.  E.  607 ;  Hadley  v.  Green,  2  C.  &  J.  374 ;  Bagai 
V.  WilliaTns,  3  B.  &  C.  235 ;  Florence  v.  Jenings,  2  C.  B.  N.  S.  464 ;  26 
L.  J.  0.  P.  274 ;  Ex  p,  Fewings,  supra  ;  DarUy  Main,  dtc,  Co,  v.  MitehtU^ 

11  App.  Cas.  127 ;  53  L.  J.  a  B.  471 ;  Midland  Ry.  Co,  v.  Martin,  (1893) 
2  a  B.  172 ;  62  L.  J.  a  B.  517 ;  and  the  notes  to  the  Duche^  of 
Kingston's  Case,  2  Sm.  L.  C,  10th  ed.,  p.  733. 

A  plea  of  judgment  recovered  on  a  promissory  note  given  for  and  on 
account  of  a  debt  due  under  a  covenant  was  held  a  bad  plea  to  an  action 
on  the  covenant  {Drake  y.  Mitchell,  3  East,  251) ;  and  it  seems  that,  where 
judgment  is  recovered  on  a  duv^ue,  note  or  acceptance  given  for  a  simple 
contract  debt,  suchjudgment  will  not  merge  the  right  of  action  for  the 
original  debt  (see  Wegg^Prosser  v.  Evans,  cited  note  (c),  infra).  Where  a 
breach  of  contract  is  continuing,  as  in  not  keeping  premises  in  repair, 
the  recovery  in  a  former  action  goes  only  in  mitigation  of  damages. 
{Coward  v.  Qreaory,  36  L.  J.  0.  P.  1 ;  L.  E.  2  C.  P.  153.) 

A  defence  of  judgment  reoovered,  which  showed  on  the  face  of  the 
pleading  that  the  judgment  could  not  have  been  reoovered  for  the  same 
cause  of  action  as  that  alleged  in  the  statement  of  claim,  as  by  setting  up 
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the  same  debt  [ar,  in  respect  of  the  same  cause  of  action]  as  that 
alleged  in  the  statement  of  claim,  recovered  judgment  against 

the  defendant  for  £ for  the  s«dd  debt  [ovy  in  respect  of  the 

said  cause  of  action],  and  the  said  judgment  still  remains  in 
force. 

Particulars : — 

The  said  former  action  was  distinguished  in  the  cause  book 

as  18 B.,  No. -,  and  the  entry  of  the  said  judgment 

was  dated  the of ,  18 — . 


Defence  of  JtMlgment  recovered  in  a  like  Action  against  a  Co^btor 

with  the  Defendant  (c). 

The  alleged  debt  was  incurred  by  the  defendant  jointly  with 
one  E.  F.,  and  not  by  the  defendant  alone,  and  the  plaintifi 

a  judgment  prior  in  date  to  the  admitted  date  of  the  alleged  cause  of 
action,  would  be  open  to  an  objection  in  point  of  law.  {Few  v.  Backhouse, 
8  A.  &  E.  789.) 

(c)  A  judgment  obtained  against  one  of  several  joint  debtors  or  joint 
contractors  for  debt  or  damages  is,  without  satisfaction,  a  bar  to  a  subse- 
quent action  for  the  same  debt  or  damages  against  the  other  joint  debtors 
or  joint  contractors,  imless  they  were  severaJly  as  well  as  jointly  liable. 
{King  v.  Hoare^  supra;  Brinsmead  v.  Harrison,  supra  ;  Kendall  v.  Hamilton, 
4  App.  Cas.  604 ;  48  L.  J.  H.  L.  705 ;  In  re  Davison,  13  Q.  B.  D.  60 ;  Odell 
V.  Cfyrmack,  19  Q.  B.  D.  223 ;  Blyth  v.  Fladgate,  (1891)  I  Ch.  337,  353 ; 
60  L.  J.  Ch.  66;  Hammondy,  Schofield,  (1891)  1  Q.  B.  453;  60  L.  J.  Q.  B. 
689 ;  Hoare  v.  Niblett,  (1891)  1  Q.  B.  781 ;  60  L.  J.  Q.  B.  665.J  This  is 
so,  even  where  the  subsequent  action  is  brought  against  a  secrex  partner, 
whose  liabilit}r  was  unknown  to  the  plaintiff  at  the  time  when  he  recovered 
judgment  against  the  acting  partners.     {Kendall  y.  Hamilton,  supra,) 

But  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97), 
8.  11,  a  person  having  a  cause  of  action  against  joint-debtors  '*  shall  not 
be  barred  from  commencing  and  suing  any  action  or  suit  against  the 
joint  debtor  or  joint  deotors  who  was  or  were  beyond  seas  at  the  time  the 
cause  of  action  or  suit  accrued,  after  his  or  their  retium  from  beyond  seas, 
by  reason  only  that  judgment  was  already  recovered  against  any  one  or 
more  of  such  joint  debtors  who  was  not  or  were  not  beyond  seats  at  the 
time  aforesaid.       (See  s.  12,  cited  **  Limitation,  Statutes  of,"  post,  p.  769.) 

An  imsatisfied  j|udfi;ment  obtained  against  6ne  of  two  joint  sureties 
upon  a  cheque  which  ne  had  given  for  the  amount  of  the  debt  was  held 
not  to  operate  as  payment  or  to  merge  the  right  of  action  for  the  original 
debt,  and  was,  therefore,  no  bar  to  an  action  against  the  other  surety  for 
the  amount  of  that  debt.  {Wegg-Frosser  r,  Evans,  (1895)  1  Q.  B.  108; 
64  L.  J.  a  B.  1.) 

One  who  has  a  claim  which  he  may  enforce  at  his  election  against 
either  of  two  different  persons  may,  by  suing  one  of  them  to  judgment, 
determine  his  election  and  prevent  himself  from  afterwards  suin^the 
other  of  them  in  respect  of  tne  same  claim.    {Priestly  v.  Fernie,  3  H.  & 

3c2 
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afterwards,  in  an  action  brought  by  him  against  the  said  E.  F. 
in  this  Division  of  the  High  Court  of  Justioe  for  the  same  debt, 

recovered  judgment  against  the  said  E.  F.  for  £ in  respect 

of  the  said  debt,  and  me  said  judgment  still  remains  in  force. 
Particulars : — [As  in  preceding  Form.'] 


Defence  of  Jtdgment  recovered  by  the  Plaintifin  a  former  Action 
for    the    same    Debty  oi*   Cause    of  Action^  in   a    County 
Court  (d). 

The  plaintiff  on  the of ,  18 — ,  in  a  former  action 

brought  against  the  defendant  in  the  County  Court  of , 

0.  977;  34  L.  J.  Ex.  172;  see  CuHis  v.  WiUiamsony  L.  B,  10  Q.  B.  57  ; 
44  L.  J.  Q.  B.  27  ;  KendaU  v.  Hamilton^  4  App.  Gas.  at  p.  514 ;  Scarf  v. 
Jardine,  7  App.  Gas.  345 ;  51  L.  J.  Q.  B.  612 ;  and  see  "  Fartners^*^  arUt, 
p.  307.) 

In  cases  where  a  party  has  such  ri^ht  of  election  as  above  mentioned, 
his  provingthe  debt  and  receiving  dividends  or  compositions  in  proceedings 
under  the  Bankruptcy  Act  from  the  estate  of  one  of  the  persons  liable  on 
the  contract  may  have  the  same  effect  in  determining  the  right  of  election 
as  the  recovery  of  judgment  in  an  action  brought  against  such  last- 
mentioned  person.  (See  Scarf  y.  Jardine,  supra;  In  re  Hodgson,  31  Ch. 
D.  177.) 

{d)  See  note  (&),  anUy  p.  750.  The  recovery  of  a  final  judgment  in  an 
inferior  Gourt  of  record,  of  competent  jurisdiction  in  England,  is  a  bar 
to  an  action  in  any  other  Gourt  for  the  same  cause.  {Austin  \,  Mill*, 
9  Ex.  288.)  Where  the  defendant  pleads  such  jud^ent,  the  defence 
should  state  that  the  inferior  Gourt  had  jurisdiction  in  that  behalf. 
[Briscoe  y.  Stephens,  2  Bing.  213;  Beady.  Pope,  1  G.  M.  &  R,  302;  see 
Mayor  of  London  v.  Cox,  L.  E.  2  H.  L.  at  p.  264.) 

A  previous  judgment  recovered  in  a  Gounty  Gourt  for  the  same  cause 
of  action  is  final  and  conclusive  between  the  parties.  (The  Gounty  Gourts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  93 ;  and  see  Austin  v.  MilU,  9  Ex. 
288  ;  Gibhs  y,  Cruikshank,  L.  B.  8  G.  P.  454.) 

It  is  a  good  defence  that  the  plaintiff  recovered  judgment  in  a  Gounty 
Gourt  for  part  of  the  cause  of  action,  and  abandoned  the  excess  under 
s.  81  of  the  Gounty  Gourts  Act,  1888.  (See  Vines  v.  Arnold,  8  G.  B.  632 ; 
19  L.  J.  G.  P.  98 ;  Isaac  y.  Wyld,  7  Ex.  163  ;  21  L.  J.  Ex.  46.) 

A  judgment  of  a  foreign  or  colonial  Gourt  against  the  defendant  does 
not  operate  as  a  merger  of  the  original  cause  of  action,  and,  if  not  followed 
by  execution  or  satisfaction,  affords  no  defence  to  a  subsequent  action 
brought  in  this  country  for  the  same  claim  {Smith  v.  Niakis,  5  Bing. 
N.  G.  208 ;  Bank  of  Australasia  v.  Harding,  9  G.  B.  661 ;  Bank  of 
Australasia  v.  Nias,  16  Q.  B.  717 ;  Thompson  v.  Bell,  2  E.  &  B.  236 ;  23 
L.  J.  Q.  B.  Id9;  sec  **  Judgments  "  ant^,  p.  251);  though  such  judgment 
against  the  plaintiff  may  be  pleaded  in  estoppel  if  final  and  conclusive 
(see  **  EstonpeV*  ante,  p.  694  V  But  where  the  sum  recovered  by  such 
judgment  nas  been  paid  to  tne  plaintiff,  the  judgment  and  payment  aiB 
a  good  defence.    {Barber  v.  Lamb,  8  G.  B.  N.  S.  95 ;  29  L.  J.  0.  P.  2»4.) 
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holden  at ,  and  then  having  jurisdiction  in  that  behjdf ,  for 

the  same  debt  [oTy  in  respect  of  the  same  cause  of  action]  as  that 
alleged  in  the  statement  of  daim,  recovered  judgment  against 

the  defendant  for  £ for  the  said  debt  [or,  for  damages  in 

respect  of  the  said  cause  of  action],  and  the  said  judgment  still 
remains  in  force. 


Defence  of  Judgment  recovered  against  the  Plaintiff  upon  the  same 
Matter  in  a  former  Action  between  the  Parties  (e) :  see 
^^Estoppelj^  antCj  p.  695. 


Landlord  and  Tbnant  (a). 

Defence  to  an  Action  for  the  Use  and  Occupation  of  a  Souse  and 
Land  J  denying  the  Use  and  Occupation  {a). 

The  defendant  did  not  use  or  occupy  the  house  or  land  as 
alleged. 


Sach  judgment,  though  unsatisfied,  may  be  ground  for  an  application  to 
stay  proceedings  in  an  action  in  this  country,  if  the  defendant  can  show 
that  the  proce^lings  here  are  vexatious.  (See  McHenry  v.  Lewis,  22  Ch. 
D.  397 ;  62  L.  J.  Oh.  326 ;  Hyman  v.  Hdm,  24  Oh.  D.  631 ;  The  Chris- 
tiansborg,  10  P.  D.  141 ;  54  L.  J.  Ad.  84.) 

As  to  Scotch  and  Irish  judgments,  see  **  Judgments"  ante,  p.  252. 

(e^  Judgment  recovered  against  the  plaintiff  is  conclusive  between  the 
parties  as  to  all  matters  adjudicated  upon,  and  is  a  defence  by  way  of 
estoppel  to  a  subsequent  action  in  which  the  same  matters  are  brought  in 
question.   (See  In  re  South  ATnerica  Co.,  (1895)  1  Oh.  37 ;  64  L.  J.  Oh.  189.) 

(a)  Where  the  plaintifrs  claim  is  for  use  and  occupation,  the  defendant 
may  either  deny  the  use  and  occupation,  or  state  facts  showing  that  it 
was  not  by  the  permission  of  the  plaintiff,  as  in  the  forms  given  in  the 
text.  Thus,  the  defendant  may  plead  a  surrender  before  t£e  period  in 
respect  of  which  the  plaiutiff  claims  to  recover  compensation  {Dodd  v. 
AMom,  6  M.  &  G.  672 ;  see  post,  p.  768),  or  an  eviction  by  the  plaintiff, 
or  by  title  paramount  {Pre/ntice  v.  Elliott,  dM.  &W.  606).  If  the  defen- 
dants use  and  occupation  commenced  bjr  the  permission  of  the  plaintiff, 
the  defendant  cannot  dispute  the  plaintiff's  title,  except  by  showmg  that 
it  has  determined  since  the  commencement  of  the  tenancy.  {Curtis  v. 
Spitty,  1  Bing.  N.  0.  15 ;  Delaney  v.  Fox,  2  0.  B.  N.  S.  768 ;  26  L.  J.  0.  P. 
248;  London  &  N,  W.  By.  Co.  v.  West,  L.  E.  2  0.  P.  663;  36  L.  J.  0.  P. 
245.)  But  he  may  show  a  judgment  obtained  by  a  third  party  for  the 
recovery  of  the  land,  and  his  own  attornment  as  tenant  to  the  latter  in 
answer  to  a  claim  in  respect  of  a  subsequent  occupation  of  the  premises. 
{Newport  v.  Hardy,  2  D.  &  L.  921.)  So,  too,  he  may  show  that  nis  land- 
lord's titie  has  expired,  without  showing  an  eviction  {Mountnoy  y.  Collier, 
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Defence  to  a  like  Action^  that  the  Use  and  Occupation  teethe  not 
by  the  Permission  of  the  Plaintiff  (a). 

The  defendant  admits  that  he  used  and  occupied  the  said 
house,  but  denies  that  he  used  or  occupied  the  same  under  the 
plaintifiE  or  by  his  permissioil.  [^Here  state  facts  showing  further 
the  nature  of  the  defence  relied  upon.'\ 


1  E.  &  B.  630;  2  Wms.  Saund.  1871  ed.,  p.  828);  but  a  volimtary  sur- 
render of  the  premises  to  a  mere  adverse  claimant  without  eviction  is  no 
defence  {Emery  y.  Bamett,4  C.  B.  N.  8.  423 ;  27  L.  J.  C.  P.  217). 

Where  the  plaintiff's  claim  is  an  express  claim  for  rent  as  such,  or  for 
breach  of  a  contract  for  the  payment  of  rent,  matters  showing  the  termi-* 
nation  of  the  tenancy  or  contract,  as  surrender,  eviction,  &c.,  cannot  be 
given  in  evidence  under  a  denial  of  the  tenancy  or  contract,  but  must  be 
pleaded  specially. 

If  the  aef  endant  enters  and  occupies  under  a  mortgagor  in  possession 
(except  where  the  letting  is  authorised  under  s.  18  of  the  Conveyancing 
Act,  1881),  a  mere  notice  by  the  mortgagee  to  pay  the  rent  to  him  is  no 
defence  to  an  action  by  the  mortgagor  tor  use  and  occupation  or  for  rent 
under  a  demise.  (Wilton  v.  Dunuy  17  Q.  B.  294 ;  Hickman  v.  Machin^  4 
H.  &  N.  716 ;  28  L.  J.  Ex.  310 ;  and  see  Towerson  v.  Jackam,  (1891)  2  Q. 
B.  484 ;  61  L.  J.  Q.  B.  36.)  Payment  to  the  mortgagee  in  pursuance  of 
such  notice  would  bo  equivalent  to  payment  to  the  mortgagor,  but  the 
defence  should  be  specially  pleaded.  (See  lb, ;  Johnson  v.  Joruv,  9  A.  & 
E.  809;  Wheeler  v.  Bramcomhe^  6  Q.  B.  373.)  If  the  mortgage  is  sub- 
sequent to  the  tenancy,  the  mortgagee,  as  assignee  of  the  reversion,  may 
claim  the  rents  which  accrue  subsequently  to  the  mortgage ;  but  payment 
of  such  rent  made  to  the  mortgagor  before  notice  of  the  mortgage  are 
valid  {Moss  v.  Oallimore,  1  Smitlrs  L.  0.,  10th  ed.,  p.  497),  provided  they 
are  not  pre-payme^ts  {De  NichoUs  v.  Saunders,  L.  R.  5  C.  P.  589 ;  39 
L.  J.  C.  P.  297 ;  Cook  v.  Guerra,  L.  E.  7  C.  P.  132;  41  L.  J.  C.  P.  89). 

Where  the  premises  have  been  taken  for  a  term,  it  is  in  general  no 
defence  to  an  action  for  the  rent  that  they  were  not  capable  of  occupation 
in  the  manner  for  which  they  were  let  {Siitton  v.  Templey  12  M.  ArW.  64), 
and  the  tenant  is  liable  for  the  rent,  notwithstanding  that  the  landloni 
has  agreed  to  do  repairs,  unless  the  completion  of  the  repairs  was 
expressly  made  a  condition  precedent  {Surj^ice  v.  Farnsworth,  8  Soott, 
N.  B.  307),  though  it  is  a  defence  that  the  premises  consisted  of  a  ready- 
furnished  house  which  was  not  in  a  state  fit  for  habitation  {Smiih  v. 
Marrahhy  11  M.  &  W.  6;  Wilson  v.  Finch- ffatton,  2  Ex.  D.  336;  Bunn 
V.  Harrison,  3  Times  Bep.  146 ;  and  see  further  *^ Landlord  and  Tenant ^^* 
ante,  p.  262).  It  is  no  defence  that  the  premises  consisted  principdly  of 
buildmgs  wnich  were  destroyed  by  fire  {Marshall  v.  Schofield,  52  L.  J .  Ct  B. 
58);  nor  in  such  case  is  it  any  defence  that  the  landlord  insured  the 
premises,  and  received  the  amount  insured,  but  has  not  laid  it  out  in  re- 
Duilding  {Loft  v.  Dennis,  1  E.  &  E.  474). 
(o)  See  preceding  note. 
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Defence  to  a  like  Action,  where  no  eapresa  Agreement  is  alleged  bf/ 
the  Plaintijf^  that  the  Tefiancy  was  under  an  express  Agree* 
nient  and  that  by  the  Terms  of  such  Agreement  no  Rent 
is  due. 

The  defendant  oooupied  the  premises  under  an  express  verbal 
[oTy  written]  agreement  with  the  plaintifE  made  [or,  dated]  tiie 

of ,  18 — ,  as  tenant  thereof  to  the  plaintiff  from  year 

to  year  [or,  as  the  case  may  be"]  at  a  rent  of  £ payable 

[state  w}^\  and  [no  rent  had  beoome  payable  at  the  oom- 
menoement  of  this  action,  or,  as  the  case  may  be,  alleging  some 
matter  in  excuse  of  non-payment  of  the  rent"]' 


Defence  to  an  Action  for  Breach  of  an  Agi^eement  of  Tenancy 
which  was  not  by  Deed,  denying  the  Letting  upon  the  Terms 
alleged. 

The  plaintifE  did  not  let  the  house  to  the  defendant  upon  the 
terms  alleged  [or.  The  defendant  was  not  tenant  to  the  plaintifl' 
of  the  house  upon  the  terms  alleged].  [Sere  state  the  material 
parts  of  the  agreement,  either  verbatim,  where  the  precise  words  are 
material,  or  by  giving  briefly  the  substance  and  effect  thereof,  and 
add,  where  necessary,  averments  of  performance,  satisfaction,  or 
discharge  of  the  agreement  actually  made."] 


Defence  to  an  Action  for  tJie  Breach  of  a  Covenant  contained  in  a 
Lease  by  Deed,  denying  the  Making  of  the  Deed :  see  *'  Agree^ 
ments,**  ante,  p.  617. 


for  Rent,  of  Payment :  see  "  Payment^ 
post,  p.  794  (6). 


Defence  that  the  Rent  sued  for  was  satisfied  by  a  Distress. 

While  the  rent  was  in  arrear  the  plaintifE  distrained  certain 
goods  upon  the  demised  premises  for  the  said  rent,  and  sold  the 

(6)  See  ** Payment,^*  post,  p.  794.  A  plea  that  the  defendant  was  otx 
the  premises  r^idy  to  pay  the  rent  at  the  time  it  became  due,  but  that  thn 
plaintiff  was  not  there  to  receive  it,  was  held  a  bad  plea  to  an  action 
against  the  lessee  on  his  covenant  to  pay  the  rent  reserved.  {Haldane  v. 
Johnson^  8  Ex.  689.) 
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said  goods  under  suob  distrees,  and  satisfied  the  said  rent  out  of 
the  proceeds  of  suoh  sale. 


Dtfence  that  the  Plaintiff  distrained  far  the  Bent,  and  sHU  holds 

the  Distress  {c). 

While  the  rent  was  in  arrear,  the  plaintiff  distrained  certain 

Soods  npon  the  demised  premises  for  the  said  rent»  and  he  still 
olds  the  said  goods  as  a  distress  for  the  said  rent. 


Defence  as  to  part  of  the  Bent  claimed,  of  a  Deduction  by  the  Defen^ 
dantfor  Property  Tax  paid  in  reepect  of  the  Premises  (rf). 

As  to  £ ,  parcel  of  the  money  claimed,  the  premises  were 

chargeable  with  property  tax  nnder  the  statutes  in  that  behalf, 

and  the  defendant  was  obliged  to  pay  and  paid  £ ,  the 

amount  thereof,  on  the of ,  18 — . 

Particulars  are  as  follows : — 


(c)  When  a  landlord  distrains  for  rent  and  does  not  sell  the  goods,  he 
oannot  bring  an  action  for  the  rent  so  long  as  he  holds  the  distreas,  though 
it  be  insafiicient  to  satisfy  the  rent.  Q^hain  y.  Philpatt^  L.  B.  10  Ex. 
242;  44  L.  J.  Ex.  225.) 

{d)  By  5  &  6  Yict.  c.  35,  s.  60,  the  tenant  having  paid  the  landlord's 
property  tax  in  respect  of  the  demised  premises,  may  deduct  it  "  ont  of  the 
first  payment  thereafter  to  be  made  on  account  of  rent,"  as  if  the  money 
paid  m  discharge  of  the  tax  had  been  a  payment  made  to  the  landlord  on 
account  of  the  rent.  (See  also  16  &  17  Vict.  c.  34,  s.  40.)  By  27  ft  28 
Yict.  c.  18,  s.  15,  the  deduction  may  be  made  in  respect  of  property  tax 
chargeable  during  the  period  through  which  the  rent  was  accruing  due. 

By  5  &  6  Yict.  c.  35,  s.  103,  aU  contracts  and  agreements  for  payment 
of  any  rent  in  full  without  allowing  such  deduction  as  aforesaid  shall  be 
utterly  yoid.  But  an  agreement  that,  if  the  tenant  will  continue  to  pay 
his  rent  in  full  without  any  deduction  in  respect  of  landloid*s  property 
tax  paid  by  him,  the  landlord  will  repay  him  all  sums  which  he  has  paid 
or  snail  pay  for  the  landlord*s  property  tax,  is  not  invalid.  {LaviU>  v. 
Brewster,  4  a  B.  D.  607 ;  48  L.  J.  Q.  B.  421.) 
A  like  defence  might  be  pleaded  of  deduction  in  respect  of  payments  of 

other  ohaiges  upon  the  land,  as  of  the  interest  of  a  mortgage  of  the 

premises  {Dyer  y.  BowJey,  2  Bing.  94 ;  Johfuon  y.  Jones,  9  A.  &  £.  809 ; 

Underhay  y.  Read,  infra),  or  of  a  rent-charge  {Taylor  y.  Zamira^  6  Taunt. 

524),  or  of  rent  to  the  ground  landlord  {CarUr  ▼.  Carter,  5  Bing  406 ; 

Bapsford  y.  Fletcher,  4  T.  B.  511).    As  to  deductions  for  rates,  charges, 

snd  assessments,  see  cases  cited  note  (i),  ante,  p.  2(;4« 
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Defence  to  an  Action  for  not  keeping  the  Premises  in  Tenantable 

Repair^  denying  the  alleged  Breach. 

The  defendant  at  all  timeB  during  the  tenancy  kept  the 
premises  in  tenantable  repair  and  condition. 


Defence  to  an  Action  for  not  using  the  Premises  in  a  Tenantlike 

Manner^  denying  the  alleged  Breach. 

The  defendant  at  all  times  during  the  tenancy  used  the 
premises  in  a  tenantlike  and  proper  manner. 


Defence  denying  the  alleged  Breach  of  a  Covenant  or  Agreement 

to  Repair  (e). 

The  premises  were  not  during  the  term  out  of  such  repair  as 
was  required  by  the  covenant  [or^  agreement,  or^  were  not  during 
the  term  out  of  good  or  subs^tial  repair,  traversing  the  breach 
as  alleged  by  the  plaintiff"]. 


Defence  to  an  Action  for  not  cultivating  a  Farm  according  to  the 
Custom  of  the  Country^  denying  the  alleged  Breach. 

The  defendant  during  the  tenancy  used  and  cultivated  the 
farm  and  land  in  a  husbandlike  manner,  according  to  the 
custom  of  the  country  where  the  same  were  situate.  [7/*  the 
breaches  are  stated  with  particularity  in  t/ie  statement  of  claimy  they 
should  be  denied  in  terms."] 


Defence  to  a  like  Action^  denying  the  alleged  Custom  of  the 

Country  (/). 

There  was  not  any  such  custom  of  the  country  as  alleged. 
\^If  tlte  defence  is  pleaded  to  part  only  of  the  breaches  alleged,  it 
should  be  limited  accordingly.] 

(e)  Upon  a  coyenant  by  the  lessor  to  keep  in  repair  the  main  walls, 
main  timbers  and  roofs  of  the  demised  premises,  the  lessor  cannot  be  sued 
for  non-repair,  tmless  he  has  received  notice  of  want  of  repair.  {Makin 
Y.  Waikin9oa^  L.  B.  6  Ex.  25;  40  L.  J.  Ex.  33.)  As  to  tiie  measure  of 
damages  for  breach  of  such  covenant,  see  ante,  p.  260. 

(/)  Where  the  custom  of  the  country  is  inconsistent  with  the  terms  of 
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Drfence  to  an  Action  for  Breach  of  the  Covenant  for  Title  in  a 

Lease,  denying  the  alleged  Breach. 

At  the  time  of  the  TnakiTig  of  the  demise  the  defendant  had 
full  and  lawful  power  and  authority  to  demise  the  house  to  the 
plaintiff  for  the  said  term. 


Defence  to  an  Action  for  Breach  of  the  Covenant  for  Quiet 
Enjoyment,  denying  the  alleged  Breach. 

G-.  H.  did  not  enter  into  the  house  or  eviot  the  plaintiff 
therefrom  as  alleged  [or,  as  the  case  may  be^. 


Defence  to  a  like  Action,  denying  the  Title  of  the  Person  evicting 

the  Plaintiff. 

At  the  time  when  G.  H.  entered  into  the  house  and  evicted 
the  plaintiff  therefrom,  the  said  G-.  H.  had  no  lawful  olaim  or 
title  to  the  said  house  or  to  the  possession  thereof  through  or 
under  the  defendant  as  alleged. 


Defence  of  a  Surrender  (g). 

Before  any  part  of  the  rent  beoame  due  \_or.  Before  the 
alleged  breadii  or.  Before  the  breach  herein  pleaded  to,  as  the 


a  written  a|;reement  or  lease,  those  terms  will  eovem  the  rights  of  the 
parties,  and  should  be  stated  in  the  defence.  (Wigglegtfforth  y.  IkUlison, 
1  Sm.  L.  C,  10th  ed.  528 ;  Button  v.  Warren,  1  M.  ife  W.  466;  R^terts  v. 
Barker,  1  Cr.  &  M.  808 ;  Clarke  v.  Boystone,  13  M.  &  W.  752 ;  Tucker  t. 
Lingery  8  App.  Gas.  508 ;  52  L.  J.  Gh.  941.) 

{g)  By  the  Statute  of  Frauds  (29  Oar.  II.  c.  3),  s.  3,  no  leases  or  terms  of 
years  in  any  lands,  tenements,  or  hereditaments  shall  be  surrendered 
unless  by  deed  or  note  in  writing,  signed  by  the  party  surrendering  the 
same  or  his  agent  thereunto  lawfully  authorised  in  writing,  or  by  act  and 
operation  of  law.  And  by  8  &  9  Vict.  c.  106,  s.  3,  a  surrender  in  writing 
of  any  interest  in  any  tenements  or  hereditameuts  (not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law  have  oeen  created 
without  writing)  shall  be  void  at  law  unless  made  by  deed. 

As  to  what  constitutes  a  surrender  by  operation  of  law,  see  Dodd  y. 
Acklom,  6  M.  &  G.  672;  13  L.  J.  C.  P.  11 ;  Carman  y.  HarOey,  19  L.  J. 
0.  P.  323 ;  PhenS  v.  Popplemell,  12  C.  B.  N.  S.  334 ;  31  L.  J.  C.  P.  285 ; 
OasHer  y.  Henderson,  2  Q.  B.  D.  675;  46  L.  J.  Q.  B.  607 ;  ExparU  VHale, 
47  L.  T.  480;  WaUis  y.  Handi,  (1893)  2  Oh.  75;  62  L.  J.  Oh.  686.    The 
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case  may  6e],  the  defendant  [by  deed  dated  the of 


18 — ,1  surrendered  to  the  plaintifE  the  said  demised  premises 
and  all  the  then  unexpired  residue  of  the  said  term,  and  the 
plaintiff  then  accepted  such  surrender  and  took  possession  of 
the  said  premises.  

i 
Defence  of  a  Surrender  by  Operation  of  Law  (g). 

Before  any  part  of  the  rent  became-  due  [or.  Before  the 
alleged  breach,  or,  Before  the  breach  herein  pleaded  to,  as  the 
ease  may  be"],  the  demised  premises  and  all  the  then  unexpired 
residue  of  the  said  term  were  duly  surrendered  by  the  defendant 
to  the  plaintiff  by  act  and  operation  of  law. 

Particulars  are  as  follows : — 

[The  premises  were  surrendered  by  the  defendant,  on  th$ 

of ,  18 — ,  giving  up  to  the  plaintiff  and  the  plaintiff 

then  accepting  from  the  defendant  the  possession  of  the  said 
demised  premises  with  the  intention  respectively  of  then  putting 
an  end  to  the  said  term]. 


Defence  to  an  Action  against  a  Tenant  from  Year  to  Tear  that  the 
Tenancy  was  determined  by  a  Notice  to  Quit  before  the  alleged 
Bent  became  due  or  the  alleged  Breaches  were  committed  (A). 

Before  any  part  of  the  alleged  rent  had  accrued  due  for^ 
Before  any  of  the  alleged  breaches  were  committed],  the  defen- 
dant's tenancy  of  the  premises  was  determined  bv  a  notice  to 

quit,  given  on  the of ,  18 — ,  [in  writmg]   by  the 

defendant  to  the  plaintiff  [o^*,  by  the  plaintiff  to  the  defendant], 

and  expiring  on  the of ,  18 — j  and  the  defendant 

quitted  the  said  premises  on  the  expiration  of  the  said  notice. 

defence  of  a  surrender  by  operation  of  law  should  show  or  give  particulars 
of  the  facts  which  constitute  such  a  surrender.  (See  0.  AIX.  r.  4 ;  and 
see  Foquet  v.  Moore,  7  Ex.  870,  875.) 

A  surrender  by  the  assignee  of  the  lessee  or  the  lessee  of  part  of  the 
premises  does  not  extinguish  the  term,  or  discharge  the  lessee  from  his 
express  covenant  to  pay  rent.  {Baynton  y.  MorgaUy  22  Q.  B.  D.  74  ;  58 
L.  J.  Q.  B.  139.) 

As  to  apportionment  of  rent,  see  '* Landlord  and  Tenant,**  ante,  p*  267. 

!g)  8ee  preceding  note. 

Jn  As  to  notice  to  quit,  see  *' Landlord  and  Tenant,**  ante,  p.  274. 

rhe  above  form  of  defence  can  easily  be  adapted  to  the  case  of  a  notice 
to  determine  a  demise  under  a  lease  or  tenancy  for  a  fixed  period  deter- 
minable by  notice.  (See  Jones  v.  Shears,  4  A.  &  !E.  832 ;  Cadby  v.  Martinez^ 
11  Ih.  720 ;  Jones  v.  Nixon,  1  H.  &  C.  48 ;  31  L.  J.  Ex.  505.) 
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Reply  that  the  Notice  was  ajierwarda  toaiced. 

The  tenancy  was  not  determined  as  alleged.  The  notice  was 
hefore  the  expiration  thereof  waived  by  consent  of  the  pla'ntiff 
and  the  defendant. 

Particulars  of  such  waiver  are  as  follows : — 

Instate  the  matters  relied  upon  as  a  toaiverJ] 


Defence  of  Eviction  (i). 

During  the  term  and  before  any  part  of  the  rent  became  due 
[or,  Before  the  alleged  breach,  or.  Before  the  breach  herein 

pleaded  to,  as  the  case  may  be\  the  plaintiff,  on  the of 

,  18—,  wrongfully  entered  mto  and  upon  the  said  messuage 

and  premises  and  evicted  the  defendant  from  the  possession 
thereof,  and  has  ever  since  kept  him  so  evicted. 


Defence  to  an  Action  against  an  Assignee  of  a  Lease  [or 
Reversion\  denying  the  Assignment  (J). 

The  estate  [or^  reversion]  of  Gt.  H.  of  and  in  the  said 
messuage  and  land  did  not  vest  in  the  defendant  by  assignment 

(t)  As  to  what  amounts  to  eyiction,  see  1  Wms.  Saund.,  1871  ed., 
208  n.  (2) ;  Dimn  v.  Di  Nuovo,  8  M.  &  Q.  106;  Upton  v.  Toumend,  17 
C.  B.  30;  25  L.  J.  0.  P.  44;  Henderson  v.  Mears,  28  L.  J.  Q.  B.  305 ; 
FurnivcU  v.  Orove,  8  0.  B.  N.  S.  496 ;  Wheeler  v.  Stevenson,  6  H  ft  N. 
155 ;  30  L.  J.  Ex.  46 ;  PellaU  v.  Boosey,  31  L.  J.  C.  P.  281.  A  voluntary 
giving  up  of  possession  upon  a  mere  claim  is  no  eviction,  unless  ihe 
claimant  nas  a  good  title,  wliidi  he  can  enforce.  (Mayor,  <jtc.,  of  Poole  v. 
WhiU,  15  M.  &  W.  571 ;  Delaney  v.  Fox-,  2  0.  B.  N.  S.  768 ;  26  L.  J. 
C.  P.  248 ;  Emery  v.  BameU,  4  0.  B.  N.  8.  423 ;  27  L.  J.  C.  P.  216.) 
An  eviction  of  the  tenant  by  his  landlord  from  part  of  the  demisea 
premises  creates  a  suspension  of  the  entire  rent  during  the  continuance  of 
the  eviction ;  but  the  tenant  is  not  thereby  discharged  from  his  covenants 
or  contracts,  other  than  for  the  payment  of  rent.  (1  Wms.  Saund., 
1871  ed.,  211  ;  Morrison  v.  Ghadwidc,  7  C.  B.  266;  Newton  v.  Allin, 

1  Q.  B.  518.)  EyictLon  by  title  paramount  is  a  »)od  defence  to  a  claim 
for  subsequent  rent.  {Simons  v.  Farren,  1  Bing.  N.  C.  126,  272 ;  Mayor, 
<fec.,  of  Foole  V.  Whitt,  supra ;  Cvthhertson  v.  Irving,  4  H.  &  N.  742 ;  6 
2b,  135;  Stevenson  v.  Lambard,  2  East,  575.)  Upon  eviction  from  part 
of  the  premises  by  title  paramount,  the  rent  is  apportionaUe,  but  the 
covenants  are  not.    {Walker*s  case,  3  Co.  22b;  Stevenson  v.  Lombard, 

2  East.  575 ;  see  Neale  v.  Mackenzie,  2  G.  M.  &  B.  84 ;  1  M.  &  W.  747 ; 
1  Wms.  Saund.,  1871  ed.,  210,  n.  {%),)  The  defence  cannot  be  supported 
by  proof  that  the  defendant  was  prevented  from  using  an  easement 
demised  with  the  premises.  ( Williams  v.  Hayward,  1  E.  &  £.  1040 ;  28 
L.  J.  Q.  B.  374.) 

(y)  By  the  Statute  of  Frauds  (29  Gar.  II.  e.  3),  s.  3,  no  leases  or  terms 
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as  alleged  [oTj  as  the  case  may  be^  according  to  the  terms  of  the 
allegation  traversed^ 

For  a  Form  of  Defence  in  an  Action  against  an  Executor  as 
Assignee  of  a  Term  :  see  ^^  FxecutorSy^'  antCy  p.  T04. 


Defence  to  an  Action  by  an  Assignee  of  the  Beversiony  denying  that 
the  Lessor  was  entitled  to  the  Reversion  (k). 

Qt.  H.  waa  not  possessed  [or,  seised]  of  the  reTersion  as 
alleged. 

Defence  by  the  Assignee  of  a  LeasCy  that  he  had  assigned  the 

Term  (l). 

Before  any  part  of  the  rent  beoame  diie  [or,  Before  the 
alleged  breach,  or,  Before  the  breach  herein  pleaded  to],  the 


of  years  in  any  lands,  tenements,  or  hereditaments  shall  be  assigned 
unless  it  be  by  deed  or  note  in  writing  sisned  by  the  party  assigning  the 
same,  or  his  agent  thereunto  lawfully  auuiorised  by  writing,  or  oy  act  or 
operation  of  law.  And  by  the  8  &  9  Vict.  c.  106,  s.  3,  an  assignment  of 
a  chattel  interest,  not  being  copyhold,  in  any  tenements  or  hereditaments, 
shall  be  void  at  law  imless  maae  by  deed. 

{k)  A  lessee  is  estopped  from  denying  the  lessor*B  title  as  recited  in  the 
lease.  If  the  title  is  not  shown  in  the  lease,  the  lessee  is  estopped  from 
pleading  that  the  lessor  nil  hdbuit  in  tenementiSy  or  any  defence  involving 
that  assertion.    (See  **  Landlord  and  Tenant"  ante,  pp.  265,  273.) 

{I)  The  assi^ee  of  a  term  is  liable  for  breaches  of  covenant  happening 
whiUt  he  contmues  assignee,  but  not  for  those  committed  after  an  assign- 
ment by  him.  {Harley  v.  King,  2  C.  M.  &  E.  18;  Taylor  v.  Shum,  1  U. 
&  P.  21 ;  Paul  V.  Nurse,  8  B.  &  C.  486 ;  Hopkinson  v.  Lovering,  11  Q.  B. 
D.  92;  and  see  the  note  to  Spencer's  case,  1  Smith's  L.  0.  10th  ed.  p.  52.) 
He  is  not  liable  for  breaches  committed  before  the  assignment  to  him.  {St, 
Saviowr's  v.  Smith,  3  Burr.  1271 ;  Coward  v.  Gregory,  L.  E.  2  C.  P.  153; 
36L.  J.  C.P.  1.) 

A  lessee  continues  liable  on  his  express  covenants,  notwithstanding  an 
assignment  by  him  of  the  term,  and  the  acceptance  of  his  assignee  by  the 
lessor.  (Thurshy  v.  Plant,  1  Wms.  Saund.,  1871  ed.,  p.  277;  Baynton  v. 
Morgan,  22  Q.  B.  D.,  at  p.  82  ;  58  L.  J.  Q.  B.  139.)  The  fact  that  such 
assignee  becomes  bankrupt  after  the  assignment,  and  that  his  trustee  in 
be^ruptcy  has  disclaimed  the  lease  under  the  provisions  of  s.  55  of  the 
Bankmpt(rf  Act,  1883,  does  not  affect  the  lessee  s  liability  on  his  express 
covenants. 

A  lessee  who,  after  assignment,  is  sued  on  the  covenants  in  the  lease 
may  in  seneral  bring  in  the  assignee  as  a  third  party,  under  0.  XVI. 
r.  48,  ated  anU,  p.  592.    (See  Hornby  y.  Cardwell,  8  Q.  B.  D.  329;  51 
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defendant,  by  deed  dated  the of ,  18 — ,  assigned  all 

his  estate  and  term  of  years  then  to  come  and  unexpired  in  the 
demised  premises  to  J.  K.,  who  then  entered  into  the  demised 
premises,  and  was  possessed  thereof  for  the  residue  of  the  said 
term. 


Defence  to  an  Action  by  the  Lessor  on  the  Covenants  in  the  Leasee 
that  the  Lessor  assigned  the  Reversion  h^ore  £reac/i{m). 

Before  any  part  of  the  rent  became  due  [or,  Before  the 
fklleged  breadi,  or.  Before  the  breach  herein  pleaded  tol,  the 
plaintiff  by  deed  granted  and  assigned  all  his  reversion  of  and 
in  the  demised  premises  to  J.  X»,  and  thenceforth  ceased  to 
have  any  reversion  therein. 

L.  J.  a  B.  89;  Moule  v.  Garreit,  L.  E.  5  Ex.  132;  /&.,  7  Ex.  101 ;  39 
L.  J.  Ex.  69 ;  41  lb,  62.)  But  where  a  lessee  who  was  sued  on  Ids 
coreuant  to  repair  liad  some  years  after  the  date  of  the  original  lease 
granted  a  sublease  of  the  premises  containing  a  coyenant  to  repair  by 
the  sub-lessee  in  identical  terms  with  the  covenant  in  the  original  lease, 
it  was  held  that  the  lessee  was  not  entitled  to  bring  in  the  suo-lessee  as 
a  third  party  under  0.  XYI.  r.  48,  because  the  covenant  in  each  case 
must  be  construed  with  reference  to  the  character  and  age  of  the  premises 
at  the  time  of  the  demise  (see  ante,  p.  260),  and  therefore  the  covenant  of 
the  sub-lessee  not  being  really  identical  in  effect  with  that  of  the  lessee 
did  not  amount  to  a  contract  of  indemnity.  {Font\f<tx  y.  Foard ^  12  Q.  B. 
D.  162  ;  53  L.  J.  Q.  B.  321.)    See  further  "  Third  Party,'*  ante,  p.  692. 

As  to  the  effect  of  the  Apportionment  Act,  1870,  cited  anU,  p.  267, 
where  an  assignment  takes  place  during  one  of  the  periods  in  respect  of 
which  the  rent  is  payable,  see  Swansea  Bank  y.  Thomas,  4  Ex.  D.  94 ; 
48  L.  J.  Ex.  344;  and  In  re  Hargreavee,  44  Ch.  D.  236;  59  L.  J. 
Ch.  375. 

A  sub-lessee  with  notice  of  restrictive  covenants  in  the  lease  may  be 
bound  thereby.  (See  Ttdk  y.  Moxhay,  2  Ph.  744;  Hall  y.  Ewin,  37  Ch. 
D.  74.) 

(m)  The  facts  stated  in  the  above  form  do  not  alone  constitute  a  defence 
to  a  contreujt  contained  in  a  lease  not  under  seal,  because  such  con- 
tracts do  not  pass  by  assignment  of  the  reversion  under  the  statute  32 
Hen.  Vin.  c.  34.  *  {Bick/ord  y.  Parson,  5  C.  B.  920;  and  see  AUcock  t. 
Moorhouecy  9  Q.  B.  D.  366;  *' Landlord  and  Tenant,**  ante,  p.  265.)  As 
to  the  effect  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  10, 
with  regurd  to  leases  made  subsequent  to  that  Act,  see  Woodfall,  15th  ed., 
pp.  263,  268;  Municipal  Buildi^ig  Society  y.  Smith,  22  Q.  B.  D.  70;  58 
L.  J.  Q.  B.  6i.  The  defence  cannot  be  pleaded  to  a  claim  for  breaches  of 
covenant  committed  before  the  assignment.  It  is  no  defence  to  an  action 
on  covenants  which  are  not  of  a  nature  to  nm  with  the  land,  as  such 
covenants  do  not  pass  by  the  assignment.  {Stokes  v.  Bu^sell,  3  T.  B. 
678.) 
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Defence  to  an  Action  hy  a  LandUyrd  for  Double  Value  under 
4  Qeo,  IL  c,  28,  «.  1,  that  the  Defendant  held  over  under  a 
bond  fide  claim  of  Title  («), 

The  defendant  held  over  the  premifles  under  a  bon&  fide  olaim 
of  title,  fmd  not  oontumaoiouslj. 


General  Defence  under  0.  XXL  r.  21,  to  an  Action  by  Landlord 
against  Tenant  for  Recovery  of  Land  {o). 

(See  a.  '8.  a  1883,  Apjp.  Z).,  Sect.  VIL) 

The  defendant  is  in  poasession  of  the  premises  by  himself  [or, 
his  tenant]. 

Defence  to  an  Action  by  Landlord  against  Tenant  to  recover 
Possession  of  the  demised  Premises  on  an  alleged  Deter^ 
mination  of  the  Tenancy  by  a  Notice  to  Quitj  denying  the 
Notice. 

{R.  8.  a  1883,  App.  D.y  Sect.  VIL) 

The  defendant  had  no  notice  to  quit. 


Defence  to  a  like  Action  that  the  Notice  teas  waived :  see  Form  of 

Reply  of  Waiver^  antCy  p.  760. 


(n)  See  **  Landlord  and  Tenant,^*  ante,  p.  271.  This  action  is  in  the 
natiu^  of  a  penal  action  given  to  the  party  grieyed  (see  Lloyd  t.  Hoebee, 
2  Camp.  453} ;  and  it  has  therefore  been  suggested  that  the  whole  of  the 
allegations  in  the  statement  of  claim  might  be  put  in  issue  by  the  defence 
of  Not  guilty  hy  statute  (see  **  Not  Guilt y  hy  Statute,^^  post^  p.  930;  Jones 
V.  Williams,  4  M.  &  W.  376 ;  Hirst  v.  Horn,  6  M.  &  W.  393).  It  is, 
however,  usual  to  deny  such  allegations  specifically.  {Castleman  v.  Hicks, 
2  M.  &  Bob.  422.)  The  period  of  limitation  for  this  action  is  two  years. 
(3  &  4  WilL  IV.  c.  42,  s.  3,  post,  p.  767.) 

(o)  See  0.  XXI.  r.  21,  cited  *^ Recovery  of  Land,^^ post,  p.  951.  Although 
this  rule  enables  a  defendant  imder  the  form  above  given  to  raise  every 
kind  of  defence  other  than  an  ecjuitable  one,  or  one  depending  on  an 
equitable  title,  yet  it  may  sometimes  be  advisable  to  plead  specifically 
the  particular  ground  of  defence  relied  upon,  as  is  done  m  the  form  given 
in  App.  D.,  Sect.  VII.,  of  the  E.  S.  C.,'  1883. 
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•  Defence  to  an  Action  by  a  Landlord  for  Recovery  of  the  Demised 
Premises  for  a  Forfeiture^  that  the  Forfeiture  was  waived  {p). 

The  forfeiture  was  waived  by  the  plaintiff  before  the  com« 
menoement  of  the  aotion. 
FarticTilars  of  Buoh  waiver  are  as  follows : — 
\Here  state  the  matters  relied  upon  as  a  waiver,'] 


Defence  to  an  Action  by  Landlord  against  Tenant  to  recover 
Possession  of  the  Demised  Premises  on  an  alleged  Forfeiture^ 
that  no  Notice  specifying  the  Breach  complained  of  had^  as 
required  by  the  Conveyancing  ActSy  1881,  1892,  been  served 
on  the  Tenant  (q). 

No  notice  specifying  the  particular  breach  complained  of  was 
served  upon  the  defendant  before  this  action  was  commenced 


(jp)  If  the  landlord  or  lessor,  knowing  that  a  forfeiture  has  been  inouired, 
does  any  imequiyocal  act  whereby  he  recognizes  the  tenancy  as  still  con- 
tinuing, this  wiU,  in  general,  amount  to  a  waiyer  of  the  forfeiture  {Bendy 
V.  NiSiolly  4  0.  B.  N.  S.  376 ;  27  L.  J.  C.  P.  220 ;  Toleman  v.  Portbury, 
L.  E.  7  Q.  B.  344;  41  L.  J.  Q.  B.  98;  Keith-Prowae  v.  Telephone  Co., 
(1894)  2  Oh.  147),  unless  he  has  previouBly  brought  an  action  for  the 
recoYery  of  the  land  on  such  forfeiture,  and  has  served  the  writ  in  such 
action  [Jonea  v.  Carter,  15  M.  &  W.  718,  725 ;  Qrimwood  v.  Mosa,  L.  B. 
7  0.  P.  360 ;  41  L.  J.  0.  P.  239 ;  Toleman  v.  Porthury,  supra), 
{q)  By  8.  14  of  the  Conyeyancing  Act,  1881,  it  is  provided  as  follows : — 
**  (1)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipulation 
in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease,  shall  not 
be  enforceable,  by  action  or  otherwise,  unless  and  until  the  lessor  serves 
on  the  lessee  a  notice  speci^ring  the  particular  breach  complained  of  and, 
if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to  remedy  the 
breach,  and,  in  any  case,  requiring  the  lessee  to  make  compensation  in 
money  for  the  breach,  and  the  lessee  fails,  within  a  reasonable  time  there- 
after, to  remedy  tiie  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money,  to  the  satisfaction  of  the  lessor,  lor 

the  breach.'* 

"  (2)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's  action, 
if  any,  or  in  any  action  brought  by  himself,  apply  to  the  Court  for  relief ; 
and  the  Court  may  grant  or  refuse  relief,  as  the  Court,  having  regard  to 
the  proceedings  and  conduct  of  the  parties  under  the  foregoing  provisions 
of  this  section,  and  to  all  the  other  circumstances,  thinks  fit ;  and  in  case 
of  relief  may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses,  damageSy 
compensation,  penalty,  or  otherwise,  including  the  granting  of  an  injunc- 
tion to  restrain  any  like  breach  in  the  future,  as  the  Court,  in  the  circum- 
stances of  each  case,  thinks  fit.'* 

This  section  does  not  affect  the  law  relating  to  re-entiy,  or  forfeiture, 
or  relief  in  case  of  non-payment  of  rent  (s.  14  (8) ),  and  does  not  extend 
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[nor  requiring  the  defendant  to  remedy  the  said  breach,  nor 
requiring  him  to  make  compensation  in  money  for  the  said 
breach]. 


to  a  coyenant  or  condition  against  the  assigning,  underletting,  parting 
with  the  possession,  or  disposing  of  the  land  leaded,  or  to  a  covenant  or 
condition  in  a  mining  lease  for  inspection  of  books,  accounts,  &c.,  or  of 
the  mines  or  workings.     TSee  s.  14  (6).) 

As  to  conditions  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the 
taking  in  execution  of  the  lessee's  interest,  it  is  provided  in  effect  by 
s.  14  (6),  as  amended  by  the  Conveyancing  Act,  1892,  s.  2  (2)  (3),  that  the 
provisions  of  s.  14  of  the  Conveyancing  Act,  1881,  shall  not  extend  to  such 
conditions  when  contained  in  leases  of  the  particular  kinds  specified  in 
8.  2  (3)  of  the  Conveyancing  Act,  1892  (wluch  include  agricultural  or 
mining  leases  and  leases  of  furnished  houses,  or  of  public-houses,  or 
beer-shops),  and  shall  not  apply  to  such-  conditions  wnen  contained  in 
leases  of  other  kinds  not  specified  in  that  sub-section  after  the  expiration 
of  a  year  from  the  date  of  the  bankruptcy  or  taking  in  execution,  unless 
the  lessee's  interest  has  been  sold  during  that  year. 

The  bankruptcy  of  the  lessee  after  an  authorized  assignment  by  him 
would  not  ordinarily  be  a  ground  of  forfeiture  under  such  condition. 
{SmUh  V.  Oronowy  (1891)  2  Q.  B.  394.^ 

The  provisions  of  s.  14  apply  to  conmtions  of  forfeiture  for  not  insuring. 
By  s.  14  (7)  the  former  enactments  relating  to  relief  from  forfeiture 
on  such  conoitions,  viz.,  the  22  &  23  Vict.  c.  35,  ss.  4 — 9,  and  the  Common 
Law  Procedure  Act,  1860,  s.  2,  have  been  repealed. 

By  s.  14  (9),  **  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary." 

The  word  "lease"  in  this  section  includes  an  under-lease  (see  Convey- 
ancing Act,  1881,  s.  14  (3)),  and  also  an  agreement  for  a  lease  or  an 
under-lease  where  the  lessee  or  under-lessee  has  become  entitled  to  have 
his  lease  or  under-lease  ^pranted  (see  Conveyancing  Act,  1892,  s.  5). 

A  defendant  in  an  action  by  the  lessor  to  enforce  a  forfeiture  may  plead 
the  facts  entitliug  him  to  rehef  under  s.  14  (2)  of  the  Conveyancing  Act, 
1881,  by  way  of  counterclaim  or,  it  would  seem,  by  way  of  defence  and 
counterclaim.  {Cholmeley's  School  v.  Sewell,  (1893)  2  Q.  B.  254;  62  L.  J. 
Q.  B.  476;  and  see  the  cases  next  cited.)  Apphcatiou  by  any  person 
entitled  to  such  relief  may  also  be  made  by  way  of  independent  action  in 
the  Chancery  Division,  or,  it  would  seem,  by  motion  or  summons  in  the 
lessor's  action,  though  it  cannot  properly  be  made  by  originating  summons. 
{Lock  V.  Pearccy  (1893)  2  Ch.  271 ;  62  L.  J.  Ch.  582  ;  CholmdeyU  School  v. 
Sewell,  supra.) 

Belief  cannot  be  granted  under  s.  14  (2)  of  the  Conveyancing  Act,  1881, 
where  the  lessor  has  alre€idy  re-entered  before  the  application  is  made. 
{Bwfers  v.  Hicey  (1892)  2  Ch.  170 ;  61  L.  J.  Ch.  583 ;  Lock  v.  Pearce, 
&upra,) 

By  the  Conveyancing  Act,  1892,  s.  4,  Where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  a  forfeiture  of  a  lease,  the  Court,  on  appli- 
cation by  an  under-lessee  of  the  demised  property  or  any  part  thereof, 
may,  either  in  the  lessor's  action  or  in  an  action  brought  by  such  under- 
lessee,  make  an  order  vesting  the  same  property  or  part  thereof  in  such 
under-lessee  for  the  whole  or  part  of  the  term  of  the  lease  (not  exceeding 
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the  term  granted  by  the  sub-lease),  upon  such  conditions  as  the  Court 
under  the  circumstances  shall  think  fit.  (See  Cholmdey^a  School  v.  SewtU, 
(1894)  2  Q.  B.  906;  63  L.  J.  Q.  B.  820.)  The  word  "under-lessee"  in 
this  section  includes  any  person  deriving  title  from  an  under-lessee.  (See 
Conveyancing  Act,  1892,  s.  6.) 

The  word  "  lessee  "  in  s.  2  (1),  does  not  include  an  under-lessee.  {Nind 
V.  Nineteenth  Century  Building  Society,  (1894)  2  Q.  B.  226 ;  63  L.  J.  0.  B. 
636.) 

As  to  what  is  a  suflScient  notice  by  the  lessor  under  s.  14  (1)  of  the 
Conveyancing  Act,  1881,  see  Skinners*  Co.  v.  Knight,  (1891)  2  Q.  B.  542; 
60  L.  J.  Q.  B.  629 ;  Lock  v.  Pearce,  supra. 

Where  the  breach  is  capable  of  remedy,  the  notice  must  require  the 
lessee  to  remedy  it,  but  it  is  not  necessary  to  claim  compensation  in « 
money  for  the  breach,  in  cases  where  the  amoimt  of  such  compensation 
cannot  be  assessed  or  calculated,  and  it  would  seem  that  in  any  case  the 
omission  of  a  claim  for  such  compensation  will  not  invalidate  the  notice, 
though  it  would  prevent  the  lessor  from  obtaining  compensation  in  the 
action.    TSee  lb.) 

The  deience  that  the  lessor  had  failed  to  give  notice  would  no  doubt  be 
open  to  the  defendant  under  a  general  defence  of  possession  pleaded  under 
Ord.  XXI.  r.  21,  but  it  may  oe  convenient  that  it  should  be  specially 
pleaded. 

(a)  The  Statutes  of  Limitation  form  a  defence  to  an  action  brought 
after  the  prescribed  period  has  elapsed.  Where  the  defendant  relies  on 
this  defence,  he  must  (except  in  actions  for  the  recovery  of  land,  as  to 
which  see  **  Limitation,  Statutes  of"  post,  p.  921),  distinctly  raise  it  by 
hispleading.     (O.  XIX.  r.  15,  cited  ant^,  p.  546.) 

Under  the  Bules  of  1875,  it  was  held  that  the  defendant  could  not 
claim  the  benefit  of  the  Statutes  of  Limitation  under  a  demurrer,  where 
the  action  was  an  ordinary  claim  for  debt  or  damages,  though  he  might 
do  so  in  the  case  of  actions  to  recover  land,  where  the  facts  sufficiently 
appeared  from  the  statement  of  claim  ( JVakelee  v.  Davis,  25  W.  B.  60 ; 
Dawkins  v.  Lord  Penrhyn,  6  Ch.  D.  318 ;  4  App.  Cas.  51 ;  **  Limitation, 
Statutes  of,'*  post,  p.  921) ;  and  it  seems  that  this  would  apply  to  an  objec- 
tion in  point  of  law  under  0.  XXV. 

If  the  statement  of  claim,  or,  where  no  statement  of  claim  is  delivered, 
the  indorsement  on  the  writ,  wrongly  states  the  date  of  a  cause  of  action 
which  has  been  barred  by  the  statute,  and  thus  brings  it  within  the 
statutorv  period,  the  above  forms  should  be  preceded  by  a  denial  of  the 
alleged  date  of  the  cause  of  action  and  also,  where  practicable,  by  a  state- 
ment of  its  true  date. 

The  principal  enactments  respecting  the  limitation  of  actions  upon  con- 
tracts are  the  following : — 

By  the  Limitation  Act,  1623  (21  Jac.  I.  c.  16),  s.  3,  **  all  actions  of 
account  and  upon  the  case,  other  than  for  such  accounts  as  concern  the 
trade  of  merchandise  hettveen  merchant  and  merchant,  their  factors  or 
servants,  aM.  actions  of  debt  grounded  upon  any  lending  or  contract  with- 
out specialty,  all  actions  of  debt  for  arrearages  of  rent" — ** shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereafter  expressed,  and 
not  after  (that  is  to  say),  the  said  actions  upon  the  case,  and  the  said 
actions  for  account,  and  the  said  actions  for  debt,  within  six  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after." 
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The  '^actions  npon  the  case"  in  this  enactment  include  actions  for 
breach  of  contracts  such  as  were  formerly  the  subject  of  actions  of 
assumpsit.     (See  Bullen  &  Leake,  3rd  ed.,   p.  58;  Chandler  v.    Vilett, 

2  Wme.  Saund.  1871  ed.,  p.  391  ;  BaUley  v.  Faulkner,  3  B.  &  Aid.  288, 
294;  Gihba  v.  Guild,  8  Q.  B.  D.  at  p.  302;  51  L.  J.  Q.  B.  228.)  The 
**  actions  of  debt  for  arrearages  of  rent,"  are  actions  for  rent  on  a  parol 
demise;  actions  for  rent  reserved  by  an  indenture  of  lease  are  within  the 

3  &  4  Will.  IV.  c.  42,  below  cited.  {Freeman  v.  Stacey,  Hutt.  109.)  The 
exception  as  to  merchants*  accounts  was  in  effect  repealed  by  the  Mer- 
cantile Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  9.  (See 
Cottam  V.  PaHridge,  4  M.  &  G.  271,  283 ;  Knox  v.  Oye,  L.  E.  6  H.  L.  656 ; 
42  L.  J.  Oh.  2340 

By  the  3  &  4  Will.  IV.  c.  42,  s.  3,  **  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  any  recognizance, 
and  also  all  actions  of  debt  upon  any  award  where  the  submission  is  not  by 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for 
an  escape,  or  for  money  levied  on  any  fieri  facicia,  and  all  actions  for 
penalties,  damages,  or  sums  of  money  given  to  the  party  grieved,  by  any 
statute  now  or  hereafter  to  be  in  force,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed,  and  not  after ;  that 
is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
or  covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or 
scire  facias  upon  recognizance,  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved, 
within  two  years  after  the  cause  of  such  actions  or  suits,  out  not  after ; 
and  the  said  other  actions  within  six  years  after  the  cause  of  such  actions 
or  suits,  but  not  after:  provided  that  nothing  herein  contained  shall 
extend  to  any  action  given  by  any  statute  where  the  time  for  bringing 
such  action  is  or  shall  be  by  any  statute  specially  limited." 

By  the  3  &  4  Will.  IV.  o.  27,  s.  42,  **  no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any  land 
or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or 
suit,  but  within  six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his  agent." 

It  has  been  held  that  the  last-cited  enactment  applies  only  to  remedies 
against  the  land,  and  that  personal  actions  upon  bonds  or  covenants  for 
the  payment  of  rent  are  governed  by  3  &  4  Will.  IV.  c.  42,  s.  3,  supra, 
and  that  consequently  the  period  of  limitation  in  the  case  of  such  personal 
actions  is  twenty  years  and  not  six  years.  {Paget  v.  Foley,  2  Bing.  N.  0. 
679;  Sirachan  v.  Thomas,  12  A.  &  E.  556;  Maiming  v.  Phelps,  10  Ex. 
59 ;  24  L.  J.  Ex.  62.)  Similarly  it  was  held  that,  notwithstanding  the 
3  &  4  Will.  IV.  c.  27,  s.  42,  above  cited,  actions  upon  bonds  or  covenants 
for  the  payment  of  interest  in  respect  of  money  charged  upon  land  were 
within  the  3  &  4  Will.  IV.  c.  42,  s.  3,  above  cited,  and  might  accordingly 
be  sued  for  within  twenty  years.  {Hunter  v.  Nockolds,  1  Mac.  &  G.  640 ; 
19  L.  J.  Ch.  177.) 

Actions  against  the  mortgagor  or  his  representatives  upon  a  cove- 
nant in  a  mortgage  deed,  or  upon  a  bond  of  the  mortgagor  collateral  to 
CHLch  mortgage  deed^  for  the  payment  of  interest  on  mortgage  money, 
where  such  interest  as  well  as  the  principal  is  secured  by  a  mortgage  of 
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real  property,  are  now  subject  to  the  limitation  of  twelve  years  prescribed 
by  tne  Eeal  Property  Limitation  Act,  1874,  s.  8.     ( Vide  infra.) 

Actions  for  debt  on  a  statute  (other  thanpenal  actions)  are  considered 
as  founded  on  a  specialty  within  the  3  &  4  Will.  lY.  c.  42,  s.  3 ;  as  acdons 
for  calls  under  the  Companies  Consolidation  Act,  1845.  {Cork  and  Bandon 
By,  Co.  V.  Goode,  13  C.  B.  826 ;  22  L.  J.  C.  P.  198 ;  and  see  Shepherd  v. 
Hilhy  11  Ex.  55 ;  25  L.  J.  Ex.  6 ;  Wentwarth  t.  Chevill,  26  L.  J.  Ch.  760.) 
The  liability  of  a  contributory  for  calls  upon  the  winding-up  of  a  company 
under  the  Companies  Act,  1862,  creates  a  debt  of  the  nature  of  a  specialty. 
(25  &  26  Vict.  c.  89,  ss.  16,  75 :  see  /n  re  Muggeridge,  L.  E.  10  Eq.  443 ; 
39  L.  J.  Ch.  620;  Buck  v.  Bohaon,  L.  R.  10  E5.  629;  39  L.  J.  Ch.  821.) 

An  action  for  calls  by  a  company  established  under  a  statute  01  a 
colonial  legislature  is  an  action  upon  a  simple  contract.  ( WeUand  By.  Co. 
V.  Blake,  6  H.  &  N.  410;  30  L.  J.  Ex.  161.)  An  action  of  debt  for  a 
penalty  due  under  a  bye-law  made  by  virtue  of  a  charter  is  barred  by 
21  Jac.  I.  c.  16,  s.  3,  if  not  commenced  within  six  years.  {Tobacco  Pipe 
Makers'  Co.  v.  Loder,  16  Q.  B.  765 ;  20  L.  J.  Q.  B.  414.) 

By  the  31  Eliz.  c.  5,  s.  5,  it  is  enacted  tiiat  all  actions  which  shall  be 
brought  for  any  forfeiture  upon  any  penal  statute,  the  benefit  whereof  is 
or  shaU  be  by  the  said  statute  limited,  **to  the  Queen,  her  heirs  or 
successors,  and  to  any  other  which  shall  prosecute  in  that  behalf,"  shall 
be  brought  by  any  person  that  may  lawfully  sue  for  the  same  as  afore- 
said, within  one  year  next  after  the  offence  committed,  and  that  any  such 
action  brought  after  that  time  shaU  be  void.  It  was  held  in  Dyer  v.  Best^ 
L.  E.  1  Ex.  152;  35  L.  J.  Ex.  105,  that  this  limitation  of  one  year 
applied  not  only  to  actions  brought  by  an  informer  suing  ^t  torn,  but 
also  to  actions  brought  by  an  informer  suing  for  himseOf  alone.  This 
decision  has,  however,  been  questioned  by  the  Court  of  Appeal  in  Bohineon 
V.  CurreVy  7  Q.  B.  D.  465 ;  50  L.  J.  Q.  B.  561,  where  an  opinion  was 
expressed  that  the  above  section  applies  only  to  actions  by  qui  (am 
informers. 

By  the  22  &  23  Vict.  c.  49,  ss.  1,4,  it  is  in  effect  provided  that  actions 
for  debts  incurred  by  guardians  of  any  union  or  parish,  or  the  board  of 
management  of  any  school  or  asylum  district,  must  be  commenced  within 
the  half-year  in  which  the  debts  were  incurred,  or  within  three  months 
after  the  expiration  of  such  half-year,  unless  the  Poor  Law  Board, 
by  order,  extend  the  time  for  a  period  not  exceeding  twelve  months 
from  the  date  of  the  debts.  (See  Baker  v.  BiUerictiy  Union ,  2  H.  &  C. 
642 ;  33  L.  J.  M.  C.  40 ;  Midland  By.  Co.  v.  Edmonton  Guardians,  (1895) 
A.  C.  485 ;  64  L.  J.  Q.  B.  710.)  This  section  was  held  not  to  apply  to 
guardians  acting,  under  s.  9  of  the  Public  Health  Act,  1875,  as  a  rural 
sanitary  authority.  {Dearie  v.  Petersfield  Ujiion,  21  Q.  B.  D.  447 ;  57 
L.  J.  Q.  B.  640.) 

An  action  under  s.  11  of  the  Public  Health  (London)  Act,  1891,  to 
recover  the  costs  and  expenses  of  enforcing  a  nuisance  order  under  that 
Act,  must  be  brought  within  six  months  from  the  time  they  were  in- 
curred.    {Hammersmith  v.  Lowenfeld,  (1896)  2  Q.  B.  278.) 

By  the  effect  of  s.  7  of  the  above  statute  of  Jac.  I.,  and  s.  4  of  3  ft  4 
Will.  IV.  c.  42,  if  the  person  entitled  to  any  action  within  those  statutes 
is  at  the  time  of  the  cause  of  action  accrued  within  the  age  of  twenty-one 
years,  feme  covert ,  or  non  compos  mentis,  the  time  does  not  b^:in  to  run 
till  those  disabilities  have  ceased.  A  similar  privilege  was  also  extended 
bv  those  sections  to  plaintiffs  who  were  beyond  the  seas,  but  it  has  been 
abolished  by  19  &  20  Vict.  c.  97,  s.  10,  which  has  also  abolished  the  privi- 
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le^e  granted  by  the  statute  of  James  to  plaintiffs  who  were  under  im- 
prisonment at  uie  time  when  the  cause  of  action  accrued. 

By  the  4  Anne,  c.  16,  s.  19  (which  applies  to  the  Tarious  actions  on 
simple  contracts  or  for  wrongs  specified  in  21  Jac.  I.  o.  16,  s.  3^,  if  the  ^rson 
against  whom  the  cause  of  action  exists  is  at  the  time  of  tne  accruing  of 
the  cause  of  action  beyond  the  seas,  the  person  entitled  to  the  cause  of 
action  may  bring  the  action  against  such  person  after  his  return  from 
beyond  the  seas  within  the  time  limited  by  the  statute  of  James.  (See 
Muaurua  v.  Gadban,  (1894]  1  Q.  B.  633 ;  63  L.  J.  Q.  B.  621.),  The  4th 
section  of  the  3  &  4  Will.  IV.  c.  42,  contains  a  similar  provision  with 
respect  to  actions  on  specialties.  By  the  3  &  4  Will.  IV.  c.  42,  s.  7,  **  No 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  islands 
of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any  islands  adjacent 
to  any  of  them,  being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed 
to  be  beyond  tiie  seas  "  within  that  Act,  and  by  the  19  &  20  Vict.  c.  97,  s. 
12,  the  same  is  enacted  as  to  those  words  in  the  statute  of  Anne  and  that 
Act.  In  the  case  of  joint  debts,  where  one  of  the  joint  debtors  is  beyond 
the  seas  at  the  time  when  the  cause  of  action  accrued,  the  periods  of  limi- 
tation fixed  by  the  above-mentioned  statutes  run  from  the  time  of  the 
accrual  of  the  cause  of  action  as  to  such  of  the  joint  debtors  as  are  not 
beyond  the  seas,  but  do  not  run  to  such  as  are  beyond  the  seas,  and  a 
judgment  recovered  against  the  former  is  no  bar  to  an  action  against  the 
latter  after  their  return.     (19  &  20  Vict.  c.  97,  s.  11,  cited  ante,  p.  751.) 

With  respect  to  coverture,  the  provisions  of  the  21  Jac.  I.  c.  16,  s.  7,  and 
the  3  &  4  Win.  IV.  c.  42,  s.  4,  and  also  those  of  the  Beal  Property  limi- 
tation Act,  1874,  s.  3  (BQepost,  p.  922),  must  now  be  read  subject  to  the 
provisions  of  the  Married  Women's  I^perty  Act,  1882.  That  Act  Tcited 
*'  Husband  and  Wife"  ante,  p.  219\  by  enabling  married  women  to  oring 
actions  in  their  own  name,  as  if  tney  were  femes  sole,  prevents  coverture 
from  operating  as  a  disability  at  any  time  subsequent  to  1882.  (See 
WeldanY.  Neal,  W.  N.  1884,  p.  153;  51  L.  T.  289;  Lowey,  Fox,  16  Q. 
B.  D.  667 ;  12  App.  Gas.  206;  "  Limitation,  Statutes  o/,"  post,  p.  922.) 

The  time  of  limitation  begins  to  run  from  the  period  when  the  action 
mi^ht  first  have  been  brought,  subject  to  the  above  provisions  as  to  dis- 
abilities, &c.  {Hemp  V.  Garland,  4  Q.  B.  619;  Atkinson  v.  Bradford 
Building  Soc,,  25  Q,  B.  D.  377 ;  69  L.  J.  Q.  B.  360;  Beeves  v.  Butcher, 
(1891)  2  Q.  B.  509,  611 ;  60  L.  J.  a  B.  619;  Barker^s  Claim,  (1894) 
3  Ch.  290.)  Where  the  time  has  once  begun  to  run,  no  subsequent 
disabOity  will  suspend  the  operation  of  the  statutes.  {Bhodes  v.  Smet^ 
hurst,  6  M.  &  W.  351 ;  Homfray  v.  Scroope,  13  ft.  B.  509,  6 12. J  If  the 
plaintiff  relies  upon  any  of  the  above  disabilities  as  deferring  tne  period 
of  limitation,  he  cQioula  reply  the  fact  specially.  The  mere  fact  that  the 
plaintiff  was  not  aware  of  the  accrual  of  the  cause  of  action  will  not 
prevent  the  time  of  limitation  from  running  a^inst  him.  [Short  y. 
McCarthy,  3  B.  &  Aid.  626;  and  see  Bnyum  v.  Boward,  2  B.  &  B.  73; 
Granger  v.  George,  5  B.  &  0.  149.) 

In  actions  on  contracts  the  date  of  the  accruing  of  the  cause  of  action 
IB  the  date  of  the  breach  of  contract,  and  not  the  date  of  the  accruing  of 
the  damages  resulting  therefrom.  {Battley  v.  Faulkner,  3  B.  &  Aid.  288 ; 
ITowell  V.  Towig,  5  B.  &  0.  259 ;  see  ViokU  v.  Sympson,  8  E.  &  B.  344; 
27  L.  J.  Q.  B.  138;  Leake  on  Contracts,  3rd  ed., }).  846.) 

In  the  case  of  a  single  bond  the  cause  of  action  is  complete  on  the  exe- 
cation  of  the  bond,  and  the  statute  begins  to  run  from  the  date  of  such, 
exeoation;  if  the  bond  is  subject  to  a  condition,  the  cause  of  action 
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accrues  -when  the  condition  is  first  broken,  and  the  statute  beg^ins  to  run 
from  that  date.  {Sanders  v.  Coward,  15  M.  &  W.  48  ;  Tuckey  v.  HawkiM, 
4  C.  B.  655.)  If  the  bond  is  conditioned  to  do  various  things,  or  if  there 
are  covenants  in  the  same  instrument  to  do  various  things,  every  distinct 
breach  gives  a  new  cause  of  action,  against  which  the  statute  begins  to 
run  from  the  date  of  the  breach  on  which  it  is  founded.  {Sanders  v. 
Coward,  supra;  Blair  v.  Ormond,  17  Q.  B.  423,  438 ;  20  L.  J.  Q.  B.  444, 
453.)  On  a  bond  conditioned  to  pay  an  annuity,  the  non-payment  of  each 
instalment  is  a  distinct  breach,  ana  the  statute  begins  to  run  in  respect 
of  each  as  it  becomes  due.  {Amott  v.  Holden,  18  Q.  B.  593;  22  L.  J. 
Q.  B.  14.) 

Upon  a  bill  or  note  the  statute  begins  to  run  from  the  time  the  instru- 
ment is  due  and  unpaid.  (See  Wittersheim  v.  Lady  Carlisle^  1  H.  BL 
631 ;  Holmes  v.  Kerrison,  2  Taunt.  323 ;  //i  re  Rutherford,  14  Ch.  D.  687  ; 
49  L.  J.  Ch.  654 ;  In  re  Boy&e,  33  Ch.  D.  612 ;  56  L.  J.  Ch.  135 ;  and  as 
to  an  undated  cheque,  see  In  re  Bethell,  34  Ch.  D.  561 ;  56  L.  J.  Ch.  334.) 
On  a  promissor}'^  note  payable  on  demand,  it  runs  from  the  date  of  the 
note.  {NorUm  v.  Ellam,  2  M.  &  W.  461 ;  In  re  George,  44  Ch.  D.  627 ; 
59  L.  J.  Ch.  709 ;  *'  Bills  of  Exchange"  ante,  p.  156.)  The  same  principle 
applies  also  to  other  cases  where  there  is  a  present  debt  and  a  promise  to 
pay  on  demand,  but  not  to  a  collateral  contract  by  a  surety.  {Brovm  v. 
Brown,  (1893)  2  Ch.  300  ;  and  see  Reeves  v.  Butcher,  hupra.) 

Upon  the  dishonour  of  a  bill  by  non-acceptance,  the  statute  runs  as 
against  the  then  holder  from  the  default  of  acceptance,  and  not  from  the 
time  for  payment.  {Whitehead  v.  Walker,  9  M.  &  W.  506.)  Where 
money  was  lent  in  the  form  of  a  cheque,  it  was  held  that  tne  statute 
began  to  run  from  the  cashing  of  the  cheque,  and  not  from  the  delivexy 
of  it  to  the  borrower.  {Garden  v.  Bruce,  L.  E.  3  C.  P.  300;  37  L.  J. 
C.  P.  112.) 

Previously  to  the  Judicature  Acts,  it  was  held  to  be  no  answer  to  a  plea 
of  the  statute  in  a  common  law  action  of  contract  that  the  defendant  nad 
fraudulently  concealed  from  the  plaintiff  the  existence  of  the  cause  of 
action  until  within  the  statutory  period  before  the  action.     {Hunter  v. 
Gibbons,  1  H.  &  N.  459  ;  26  L.  J.  Ex.  1 ;  Imperial  (tas  Co,  v.  Londtm  Oiu 
Co,,  10  Ex.  39  ;  though  see  Gibbs  v.  Guild,  9  Q.  B.  D.  59 ;  51  L.  J.  Q,  B. 
313.)   But  the  former  courts  of  equity,  although  they  ordinarily  followed 
the  law  and  applied  to  suits  in  equity  the  statutory  limitations  which  had 
been  enacted  with  respect  to  corresponding  actions  at  law,  held  that, 
where  there  had  been  such  fraudulent  concealment  on  the  part  of  the 
defendant,  he  ought  not  to  l)e  allowed  to  set  up  the  lapse  of  the  statutory 
period  as  a  defence,  and  that  in  such  cases  the  period  of  limitation  only 
began  to  run  from  the  time  of  the  discovery  of  the  fraud,  or  from  the  time 
when  the  plaintiff  by  the  exercise  of  reasonable  diligence  might  have  dis- 
covered it.     (Story's  Eq.  Jur.,  s.  1521 ;  Booth  v.  Lord  Warrington,  4  Bro. 
P.  C.  163  ;  Hovendeu  v.  Lord  Anne6ley,2  Sch.  &  Lef.  607,  630 ;  Blair  v. 
Bromley,  5  Hare,  542.)    This  doctrine  is  applicable  to  actions  under  the 
Judicature  Acts,  whei'ever  the  facts  constituting  the  cause  of  action  are 
such  as  would  have  given  jurisdiction  to  a  court  of  equitjr  before  the 
Judicature  Acts,  and  accordingly  where  the  Statute  of  Limitations  was 
pleaded  as  a  defence  to  an  action  to  recover  damages  for  fraudulent  mis- 
representations, a  reply  to  the  effect  that  the  defendant  had  fraudulently 
concealed  from  the  plaintift'  the  existence  of  the  cause  of  action  until 
within  six  years  before  the  action,  and  that  the  plaintiff  had  not  discoreredT 
or  had  the  means  of  discovering  the  OTiBtmice  of  the  cause  of  aotion  until 
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•within  that  period,  was  held  good.  {Gibhs  v.  Ouild,  8  Q.  B.  D,  296; 
9  lb.  59  ;  51  L.  J.  Q.  B.  228,  313  ;  Armstrong  v.  Milbum,  54  L.  T.  723  ; 
Moore  v.  KnigJU,  (1891)  1  Ch.  547  ;  60  L.  J.  Ch.  271 ;  see  Metropolitan  Bank 
V.  ffeiron,  5  Ex.  D.  319.)  Where  fraudulent  concealment  is  thus  relied 
upon,  the  nature  of  the  fraud  must  be  clearly  and  explicithr  stated  in 
the  pleadings.  {Biddell  v.  8trathmore,  3  Times  Bep.  329 ;  Lawrance  v. 
Norreys,  15  App.  Gas.  210 ;  59  L.  J.  0.  H.  681 ;  and  see  "  Fraud,''  ante, 
p.  705.) 

It  would  seem  that  the  same  principle  will  also  applj  with  respect  to 
other  cases  in  which  the  rules  of  equity  would  have  prohibited  the  expira- 
tion of  the  statutory  period  from  being  set  up  as  a  defence,  as,  for  instance, 
in  cases  where  the  plaintiff  had  been  prevented  by  a  mistake  of  fact  from 
taking  proceedings  to  enforce  his  rights,  and  had  not  been  guilty  of  any 
laches  after  discovering  the  mistake.  {Brooksbank  y.  Smith,  2  Y.  &  C. , 
Exch.  58 ;  Deny  a  y.  Shuckburgh,  4  i2».  42 ;  see  Ecdesiustical  Commiasionera 
V.  NoHh'Eastem  Railway  Co,,  L.  E.  4  Ch.  D.  845 ;  47  L.  J.  Ch.  20.) 

Mere  laches  or  delay  on  the  part  of  the  creditor  for  anything  short  of 
the  statutory  period  does  not,  under  ordinary  circumstances,  raise  any 
equity  or  constitute  any  bar  to  his  claim  {Collins  y.  Rhodes,  20  Ch.  D.  230; 
51  L.  J.  Ch.  315 ;  and  see  Palmer  y.  Johnaon,  12  Q.  B.  D.  32 ;  53  L.  J. 
Q.  B.  348 ;  In  re  Maddever,  27  Ch.  D.  523 ;  In  re  Birch,  lb.  622),  unless 
in  some  cases  of  purely  equitable  claims  {In  re  Sharpe,  (1892)  1  Ch.  154, 
168  ;  61  L.  J.  Ch.  193). 

The  time  of  limitation  in  statutes  relating  to  the  limitation  of  actions  is 
computed  exdusively  of  the  day  on  which  the  cause  of  action  arose. 
{Hardy  v.  Ryle,  9  B.  &  C.  603;  Young  y.  Higgan,  6  M.  &  W.  49,  54;  Rad- 
dife  V.  Bartholomew,  (1892)  1  Q.  B;  161;  61  L.  J.  M.  0.  63;  and  see 
Robinson  y.  Waddington,  13  Q.  B.  753.) 

The  time  of  the  commencement  of  the  action  is  the  date  of  the  issuing 
of  the  writ  of  summons.  (0.  II.  r.  1.)  The  writ  remains  in  force  for 
twelve  months  from  the  date  thereof,  including  the  day  of  such  date,  and, 
if  not  served,  may,  during  that  period,  be  renewed  by  leave.  (O.  VIII. 
r.  1 ;  Hewett  v.  Barr,  (1891)  1  Q.  B.  98;  60  L.  J.  Q.  B.  268.)  Where  an 
administrator  sues  upon  a  cause  of  action  which  did  not  accrue  until  after 
the  death  of  the  intestate,  the  statute  does  not  begin  to  run  against  the 
administrator  until  administration  has  been  granted.  {Burdick  v.  Oarrick, 
L.  R.  5  Ch.  233,  241 ;  39  L.  J.  Ch.  369  ;  Atkinson  v.  Bradford  Building 
Society,  25  Q.  B.  D.  377 ;  59  L.  J.  Q.  B.  360.) 

If  me  action  is  brought  in  the  first  instance  against  the  representative 
of  a  deceased  person,  it  is  no  answer  to  a  defence  on  the  ground  of  the 
Statute  of  Limitations  that  the  period  of  limitation  expired  after  the  death 
of  the  debtor,  but  before-  the  appointment  of  a  representative,  and  that 
the  action  was  brought  within  a  reasonable  time  after  such  appointment. 
(Rhodea  v.  Smethurat,  4  M.  &  W.  42 ;  6  lb.  351 ;  Freakt  v.  Crane/eldt,  3 
M.  &  Cr.  499;  Boaiwright  v.  Boatwright,  L.  R.  17  Eq.  71;  43  L.  J.  Ch. 
12.)  But  if  an  action  of  contract  is  commenced  within  the  proper  period, 
and  during  its  pendency  the  defendant  dies,  a  new  action  brought  against 
his  personal  representative  for  the  same  matter  within  a  reasonable  time, 
is  not  allowed  to  be  defeated  by  the  Statute  of  Limitations,  though  the 
time  may  have  l^en  run.  {Swindell  v.  BtUkeley,  18  Q.  B.  D.  250 ;  56  L.  J. 
Q.  B.  613.)  Where  the  debtor  lived  and  died  abroad,  and  no  probate  or 
administration  is  taken  out  in  England,  the  statute  does  not  run.  {Flood  v. 
Patterson,  29  Beav.  295 ;  30  L.  J.  Ch.  486.) 

The  general  rule  is  that  the  time  of  limitation  of  the  action  muflt  be 
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governed  by  the  law  of  the  country  where  the  actiou  is  brought,  and 
lerefore  a  foreign  law  of  limitation,  if  it  merely  limits  the  time  within 
which  actions  are  allowed  to  be  brought,  is  no  defence  to  an  action  in  this 
country  on  a  foreign  contract.  {British  Linen  Co,  y,  Drummond,  10  B.  & 
C.  903 ;  Huher  v.  Steiner,  2  Bing.  N.  0.  202 ;  Harris  y.  Quine,  L.  B.  4  Q, 
B.  653;  38  L.  J.  a  B.  331 ;  Finch  v.  Finch,  45  L.  J.  Ch.  816;  Leake  on 
Contracts,  3rd  ed.,  p.  832.  ]|  But  if  the  foreign  law  of  limitation  wholly 
extinguished  the  debt  or  liability  in  case  no  action  were  brought  within 
the  prescribed  period,  it  would  De  pleadable  as  a  defence  to  such  action, 
provided  that  tne  parties  were  resident  in  the  foreign  country  until  such 
extinguishment  had  taken  place.    {Ih,) 

By  8.  8  of  the  Real  Property  Limitation  Act,  1874  (37  &  38  Vict  c.  57), 
"  no  action  or  suit  or  otner  proceeding  shall  be  brought  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  eqiiity,  or 
any  legacy,  but  within  twelve  years  next  after  a  present  right  to  receive 
tiie  same  shall  ha^e  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  in  tne  meantmie  some  part  of  the  prin- 
cipal money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
a(^owledgment  of  the  right  thereto  shsJl  have  been  given  in  writing 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action,  or 
suit,  or  proceeding  shaU  be  brought  but  within  twelve  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments, if  more  than  one,  was  given." 

The  word  ** judgment"  in  this  section  is  not  limited  to  judgments 
which  operate  as  charges  on  land,  but  extends  to  judgments  generally. 
(Hebhleihwaite  v.  Peever,  (1892)  1  Q.  B.  124;  Jay  v.  fohmtone,  (1893)  1 
a  B.  189 ;  62  L.  J.  U.  B.  128.) 

The  limitation  of  twelve  years  imposed  by  the  above  section  applies  to 
the  personal  remedy  on  the  covenant  in  a  mortgage  deed,  or  on  a  bond 
given  by  the  mortga^r  as  collateral  security  for  a  mortgage  debt,  as  well 
as  to  the  remedy  against  the  land.  {Sutton  v.  Sutton^  22  Ch.  D.  511 ;  52 
L,  J.  Ch.  333 ;  Fearntide  v.  Flinty  22  Ch.  D.  579 ;  52  L.  J.  Ch.  479.^  But 
it  does  not  apply  to  a  bond  given  by  a  third  person  as  surety  for  the 
payment  of  the  mortgage  debt  (In  re  Powers,  30  Ch.  D.  291) ;  and  it  seems 
open  to  doubt  whemer  it  applies  to  actions  against  a  surety  who  has 
joined  in  the  covenant  for  payment  in  the  mortgage  deed  {Jn  re  Frisby, 
43  Ch.  D.  106 ;  59  L.  J.  Ch.  94). 

Bj  s.  25  of  the  Judicature  Act,  1873,  **  No  claim  of  a  cestui  que  trttst 
against  his  trustee  for  any  property  held  on  an  express  trust,  or  in  respect 
of  any  breach  of  such  trust,  snail  be  held  to  be  barred  by  any  statute  of 
limitations."  But  by  s.  10  of  the  Beal  Property  Limitation  Act,  1874,  the 
time  for  recovering  a  legacy  or  other  money  charged  upon  land  is  not  to 
be  enlarged  by  reason  of  there  being  an  express  trust  for  raising  the 
same.  (See  Hughes  v.  Coles,  27  Ch.  D.  231 ;  In  re  Stephens,  43  Ch.  D.  39 ; 
59  L.  J.  Ch.  109.) 

The  Trustee  Act,  1888  (51  &  52  Yict.  o.  59),  s.  8  (1),  provides  that 
in  any  action  **  against  a  trustee  or  any  person  claiming  uirough  him, 
except  where  the  claim  is  founded  upon  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  tnistee  was  party  or  privy,  or  is  to  recover  trust 
property,  or  the  proceeds  thereof  still  retained  by  the  trustee,  or  previously 
received  by  the  trustee  and  converted  to  his  use,"  all  rights  and  privile^ 
conferred  by  any  stetute  of  limitations  shall  bo  enjoyed  in  the  like 
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manner  and  to  the  like  extent  as  if  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through  him ;  and  that  if 
the  action  is  brought  to  recover  money  or  other  property,  and  is  one  to 
which  no  existing  statute  of  limitations  applies,  the  trustee  or  person 
claiming  through  nim  shall  be  at  liberty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  in  the  like  manner  and  to  the  like  extent  as  if  the  claim 
had  been  against  him  in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run  against  a  married  woman 
entitled  in  possession  for  her  separate  use,  whether  with  or  without  a 
restraint  upon  anticipation,  but  shall  not  begin  to  run  against  any 
beneficiary  until  the  interest  shall  be  an  interest  in  possession. 

The  expression  *'  trustee ''  includes  an  executor  or  administrator  and  a 
trustee  whose  trust  arises  by  construction  or  implication  of  law  as  well  as 
an  express  trustee.  (Sect.  1  (3).)  It  does  not  apply  to  a  trustee  in  bank- 
ruptcy.   {In  re  Comiah,  (1896)  1  Q.  B.  99;  65  ii.  J.  Q.  B.  106.) 

The  general  effect  of  this  enactment  would  seem  to  be  that  an  innocent 
trustee  is  protected  to  the  same  extent  as  if  his  duties  had  arisen  out  of 
contract.     {How  v.  Earl  WivUrton,  (1896)  2  Ch.  626.) 

An  *' express  trust"  is  a  trust  created  by  express  terms,  which,  if 
relating  to  land,  must  be  in  writing ;  though,  if  relating  to  personalty, 
they  may  be  either  written  or  verbal  {Cunningham  v.  Foot^  3  App.  Cas.  at 
pp.  984, 993 ;  Banner  v.  BerHdge,  18  Ch.  D.  254  ;  50  L.  J.  Ch.  630 ;  Sands 
to  Thompson,  22  Ch.  D.  614;  52  L.  J.  Ch.  406 ;  Soar  v.  Ashwell,  (1893) 
2  Q.  B.  390) ;  and  is  distinguished  from  an  implied  or  constructive  trust, 
which  arises  by  inference  from  circumstances  {lb. ;  SoarT,  Ashwell,  supra). 

Renewal  of  Debt  by  Acknowledgment^ — The  effect  of  the  Statutes  of 
Limitation  may  in  cases  of  debt  be  avoided  by  a  subsequent  acknowledg- 
ment of  the  deot  remaining  due. 

With  respect  to  simple  contract  debts,  if  at  any  time  after  a  debt  is  due, 
the  debtor  renews  his  promise  to  pay  it,  or  makes  such  an  unqualified 
acknowledgment  of  the  debt  being  due  that  a  promise  to  pay  it  may  be 
inferred  therefrom,  he  renews  his  liability  from  the  date  of  such  suose- 
quent  promise  or  acknowled&;ment,  and  cannot  avail  himself  of  the  Statute 
of  Limitations  in  respect  of  the  preceding  lapse  of  time.  ( Tanner  y.  Smart, 
6  B.  &  C.  603 ;  Linseil  v.  Bonsor,  2  Bmg.  N.  C.  241 ;  Sidwell  v.  Mason, 

2  H.  &  N.  306 ;  26  L.  J.  Ex.  407 ;  Oreen  v.  Humphreys,  26  Oh.  D.  474 ; 
53  L.  J.  Ch.  625.) 

The  debtor  may  by  such  subsequent  promise  renew  his  liability  abso- 
lutely or  to  a  limited  extent.  He  may  promise  to  pay  a  portion  of  the 
debt,  or  to  pay  it  by  instalments,  or  to  pay  it  at  some  future  day,  or  con- 
ditionally upon  the  happening  of  some  event ;  in  such  cases  his  liability 
is  limited  by  the  terms  of  his  new  promise.  {Tannery,  Smarts  supra; 
Lechmere  v.  Fletcher,  1  C.  &  M.  623  ;  Humphreys  v.  Jones,  14  M.  &  W.  1 ; 
Philips  V.  Philips,  3  Hare,  299 ;  Buckmaster  v.  Bussell,  10  C.  B.  N.  S.  745, 
749 ;  Chasemore  v.  Turner,  L.  B.  10  Q.  B.  500 ;  45  L.  J.  Q.  B.  66 ;  In  re 
River  Steamer  Co.,  L.  B.  6  Ch.  822 ;  25  L.  T.  319 ;  Meyerhoffy.  Froehlich, 

3  C.  P.  D.  333 ;  4  /6.  63 ;  48  L.  J.  C.  P.  43 ;  In  re  Bethell,  34  Oh.  D.  561.) 
If  the  new  promise  is  conditional,  the  plaintiff  who  reUee  on  the  new 
promise  as  t^dng  the  case  out  of  the  statute  must  prove  that  the  condition 
has  been  fulfilled  (76.) ;  though  the  fulfilment  of  the  condition  need  not  be 
expressly  alleged  in  the  pleadme  (see  O.  XIX.  r.  14,  cited  ante,  p.  188). 

Fart  payment  on  account  of  the  debt  is  in  general  a  sufficient  acknow- 
ledgment from  which  a  renewed  promise  to  pay  the  residue  may  be  inferred 
[CoUam  V.  Partridge,  4  M.  &  G.  287 ;  Bodger  v.  Arch,  24  L.  J.  Ex.  19 ; 
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Wainman  v.  Kynmarif  1  Ex.  121 ;  Daviea  v.  Edwards^  7  Ex.  22) ;  and 
payment  of  interest  on  account  of  the  debt  has  the  same  effect  as  part 
payment  of  the  debt  itself  {BamfiM  v.  Tupper,  7  Ex.  27 ;  Sims  v.  Bruttoti^ 
6  Ex.  802,  809;  In  re  Somerset,  (1894)  1  Ch.  231,  268 ;  63  L.  J.  Ch.  41). 

Before  Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14)  the  acknowledgment 
mi^ht  be  proved  either  by  writing  or  yerbally.  By  s.  1  of  that  Act,  *'  in 
actions  of  debt  or  upon  me  case  grounded  upon  any  simple  contract  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed  suflSdent 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  "or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby''  (see  Haydon  v.  Wittiam;s,  7  Bing.  163, 
166) ;  and  by  s.  8,  **  no  memorandum  or  other  writing  made  necessary  by 
this  Act  shaU  be  deemed  to  be  an  agi*eement  within  the  meaning  of  any 
statute  relating  to  the  duties  of  stamps ''  {Morris  v.  Dixon,  4  A.  &  E. 
845). 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c  97), 
s.  13,  it  is  enacted  in  reference  to  the  above  sections  that  **  an  acknow- 
ledgment or  promise  made  or  contained  by  or  in  a  writing  signed  by  an 
agent  of  the  party  char^able  thereby,  duly  authorized  to  make  such 
a^nowled^ent  or  promise,  shall  have  the  same  effect  as  if  such  writing 
had  been  signed  by  such  parky  himself." 

Lord  Tenterden's  Act,  by  s.  1,  expressly  provided  that  nothing  therein 
contained  should  alter  or  take  away  or  lessen  the  effect  of  any  payment  of 
any  principal  or  interest ;  and  therefore  an  acknowledgment  so  made  may 
still  be  proved  by  verbal  evidence.     {Cleave  v.  Jones,  6  Ex.  573.) 

A  payment  in  order  to  take  a  case  out  of  the  Statutes  of  Limitation 
must  be  such  a  payment  as  to  amount  to  an  acknowledgment  of  liability 
by  the  party  chargeable.  [Harlock  v.  Ashberry,  19  Ch.  D.  539 ;  51  L.  J. 
Ch.  394;  see  Lewin  v.  Wilson,  11  App.  Cas.  639.) 

No  new  promise  of  payment  can  be  inferred  from  a  payment  of  part  of 
the  sum  claimed,  where  the  payment  is  expressly  made  as  a  p&yment  of 
the  whole  sum  admitted  to  be  due  ( Wattgn  v.  Cope,  6  M .  &  W.  824) ;  or 
where  the  payment  is  made  by  a  third  party  without  the  debtor's  autho- 
rity or  ratification  (Linsefl  v.  Bonsor,  2  Bing.  N.  0.  241 ;  see  Harlock  v. 
Ashherry,  supra;  I^ewbouldy,  Smith,  33  Ch.  1).  127;  14  App.  Cas.  423); 
or  where  such  payment  is  made  under  compulsion  of  law  {Morgan  v. 
Rtywlands,  L.  E.  7  Q.  B.  493,  498 ;  41  L.  J.  d.  B.  187).  A  part  payment 
made  expressly  on  account  of  the  principal  sum  only  does  not  prevent 
the  statute  from  operating  as  to  the  claim  for  interest.  {Collyer  v. 
Willock,  4  Bing.  313.)  If  the  right  to  the  principal  is  barred  by  the 
statute,  the  claim  to  interest  thereon  is  barrea  also.  {Hollis  v.  Palmer, 
2  Bing.  N.  C.  713 ;  see  Ex  p.  Osborne,  L.  R.  10  Ch.  41 ;  44  L.  J.  B.  1.) 

The  p^t  payment,  in  order  to  ta^e  the  case  out  of  the  statute,  need  not 
be  maoe  in  money;  it  is  sufficient  if  the  creditor  receives  from  the  debtor 
anything  which  by  their  agreement  is  taken  as  equivalent  to  payment  in 
reduction  of  the  debt.  {Hart  v.  Nash,  2  C.  M.  &  R.  337 ;  Hooper  v. 
Stevens,  4  A.  &  E.  71 ;  Bodger  v.  Arch,  10  Ex.  333;  24  L.  J.  Ex.  19;  see 
Maher  v.  Maher,  L.  R.  2  Ex.  153 ;  36  L.  J.  Ex.  70.) 

In  order  that  an  acknowledgment  may  have  the  effect  of  taking  a  case 
out  of  the  statute  of  James,  it  must  have  been  made  to  the  cr^tor,  or 
his  agent,  as  otherwise  a  promise  cannot  be  inferred.  {Oodwin  y.  CuUey, 
4  H.  &  N.  373,  380 ;  Qrenfell  v.  Qirdlestone,  2  Y.  &  0.,  Bxch.  662,  676 ; 
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Stamford  Banking  Co.  v.  Smith,  (1892)  1  Q.  B.  765 ;  61  L.  J.  Q.  B.  405; 
see  Wilby  v.  Elgee,  L.  R.  10  0.  P.  497  ;  44  L.  J.  C.  P.  254.) 

The  cause  of  action  must  be  complete  at  the  time  of  action  brought,  so 
that  the  defence  of  the  statute  cannot  be  met  by  a  renewed  promise  made 
after  action.    {Bateman  y.  Finder,  3  Q.  B.  574.) 

As  to  what  amounts  to  a  sufficient  acknowledgment  to  tcike  a  case  out 
of  the  statute,  see  further,  Lee  y.  Wilmot,  L.  B.  1  Ex.  364 ;  35  L.  J.  Ex. 
175 ;  Chasemare  y.  Turner,  L.  B.  10  Q.  B.  500 ;  45  L.  J.  Q.  B.  66 ;  SJeeet 
y.  lAndmy,  2  Ex.  D.  314 ;  46  L.  J.  Ex.  249 ;  Meyerhoff  y.  Froehlich, 
3  C.  P.  D.  333 ;  4  lb,  63 ;  48  L.  J.  0.  P.  43 ;  Green  y.  Humphreys,  26 
Ch.  D.  474;  53  L.  J.  Ch.  625;  Leake  on  Contracts,  3rd  ed.,  p.  853 
et  seq.  An  offer  of  payment  contained  in  a  letter  expressed  to  be  written 
*' without  prejudice,"  cannot  be  relied  on  as  amounting  to  such  an 
acknowledgment,  if  the  offer  is  not  accepted.  (See  In  re  River  Steamer 
Co.,  L.  B.  6  Ch.  822). 

The  renewal  of  liability  by  acknowledgment  is  confined  to  cases  of 
debts;  no  similar  effect  is  giyen  to  acknowledgments  of  liability  for 
breaches  of  contract  not  resulting  in  debts.  {Boydell  y.  Drtimmond, 
2  Camp.  157,  160;  Short  y.  McCarthy,  3  B.  &  Aid.  626;  Whitehead  y, 
Howard,  2  B.  &  B.  372 ;  AsMin  y.  Lee,  44  L.  J.  Oh.  174 ;  Leake  on 
Contracts,  3rd  ed.,  p.  861.) 

In  the  case  of  a  renewed  promise  to  pay  a  simple  contract  debt,  the 
existence  of  the  old  debt,  eyen  if  already  barred  by  the  statute  {Latouche 
y.  Latouche,  3  H.  &  C.  576 ;  34  L.  J.  Ex.  85 ;  Chasemore  y.  Turner,  supra), 
forms  a  sufficient  consideration  for  the  renewed  promise,  which  is  con- 
sidered as  a  new  cause  of  action  (Tanner  y.  Smart,  6  B.  &  C.  603,  606 
Bidd  y.  Moggeridge,  2  H.  &  N.  567 ;  Leaper  y.  Tatton,  16  East,  420 
Irving  y.  Veitch,  3  M.  &  W.  90;  Hart  y.  Frendergaet,  14  M.  &  W.  741 
Morgan  y.  Rowlands,  eupra). 

It  was  held,  preyiously  to  the  Judicature  Acts,  that  the  plaintiff,  in 
cases  where  the  debt  had  been  renewed  by  a  simple  promise  to  pay,  or  a 
conditional  promise  which  had  become  absolute  by  the  performance  of  the 
condition,  might  sue  either  upon  the  original  cause  of  action  or  upon  the 
fresh  cause  of  action  created  by  the  new  promise,  and  that,  eyen  where 
he  sued  upon  the  original  debt,  he  was  entitled  under  a  simple  joinder  of 
iiteue  on  a  plea  of  the  statute  to  ^ye  eyidence  of  the  new  promise  or 
acknowledgment  without  replying  it  speciaUjr.  {lb,)  But  under  the 
present  rules  of  pleading  it  is  conceiyed  tnat  a  simple  joinder  of  issue  in 
such  last-mentioned  case  would  technically  be  insufficient,  as  the  new 
promise,  being  a  material  fact  relied  upon  by  the  plaintiff,  ought  in 
strictness  to  be  stated  in  the  pleadings.  Perhaps,  howeyer,  in  ordinary 
practice  it  will  be  found  that  where  uie  statute  is  pleaded  in  the  form 
giyen  by  the  R.  S.  C.  1883,  App.  D.,  Sect.  IV.,  a  simple  joinder  of  issue 
will  be  sufficient  to  enable  the  plaintiff'  to  giye  eyidence  of  an  acknowledg- 
ment taking  the  debt  out  of  the  statute. 

As  a  part  payment  does  not  in  itself  necessarily  amount  to  a  new 
promise  reyiving  the  debt,  but  is  merely  evidence  from  which  a  new 
promise  to  pay  may  be  inferred,  the  mere  fact  of  such  part  payment  can- 
not properly  be  pleaded  in  an  action  of  simple  contract  as  in  itself  taking 
the  case  out  of  the  statute,  and  accordingly  a  party  who  wishes  to  plead 
the  facts  specially,  should  also  state  the  new  promise  as  a  fact,  or  should 
state  facts  showing  that  the  part  payment  took  place  under  such  circum- 
stances as  to  amount  to  a  new  promise.    (See  Furdon  y.  Purdon,  10  M.  & 
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{See  B.  S.  C.  1883,  App.  i).,  Sect.  IV.) 

The  debt  was  barred  by  the  Statute  of  Limitatioiis,  21  Jac.  I. 
0.  16. 


"W.  562;  ffollis  v.  Palmer,  2  Bing.  N.  0.  713;  Bidd  v.  Moggeridge,  2  H,  & 
N.  567.) 

In  cases  of  specialty  debts  the  effect  of  the  Statutes  of  Liinitation  may 
be  avoided  by  subsequent  acknowledgment  in  the  manner  provided  by  the 
3  &  4  Will.  rV.  c.  42.  By  s.  6  of  that  statute,  it  is  enacted  (inter  alia) 
that  if  any  acknowledgment  shall  have  been  made,  either  by  -writing 
signed  by  the  party  liable  by  virtue  of  such  indenture,  specialty,  or  recog- 
nizance, or  his  agent,  or  by  part  payment  or  part  satisfaction  on  account 
of  any  principal  or  interest  oeing  tnen  due  thereon,  it  shall  be  lawful  for 
the  person  entitled  to  bring  his  action  for  the  money  remaining  unpaid 
and  so  acknowledged  to  be  due  -within  twenty  years  after  such  acknow- 
ledgment by  writing  or  part  payment  or  part  satisfaction  as  aforesaid ; — 
and  the  plaintiff  or  plaintiifs  in  any  such  action  on  any  indenture, 
specialty,  or  recognizance,  may,  by  way  of  replication,  state  such  acknow- 
ledgment, and  tlmt  such  action  was  brought  -within  the  time  aforesaid,  in 
answer  to  a  plea  of  this  statute.  As  the  acknowledgment  under  this 
section  may  be  made  in  -writing  not  under  seal,  it  is  the  original  cause  of 
action  founded  on  the  deed  or  specialty  which  is  revived  from  that  date ; 
and  it  is  not  the  mere  acknowledgment  which  forms  a  new  cause  of  action, 
as  in  the  case  of  simple  contract  debts. 

An  acknowledgment  within  this  section  need  not  be  such  as  neoeesariW 
to  import  a  promise  to  pay  {Moodie  y.  Bannister,  4  Drew.  432 ;  38  L.  J. 
Ch.  881) ;  and  therefore,  it  seems,  may  be  suflScient,  if  made  to  a  stranger 
and  not  to  the  creditor  {HowcuU  v.  Bonser,  3  Ex.  491,  500).  The  renewal 
of  liability  under  this  statute  applies  only  to  money  remaining  un- 
paid and  acknowledged  to  be  due,  and  not  to  liabilities  for  breaches  of 
covenants  not  resulting  in  money  debts.  (Blair  v.  Ormond,Vl  Q.  B.  423  ; 
20  L.  J.  a  B.  444.) 

It  is  provided  by  9  Geo.  lY.  c.  14,  s.  1,  that  an  acknowledgment  of 
the  debt  by  one  of  several  joint  debtors  should  not  revive  the  remedy 
against  the  others.  This  enactment  did  not  extend  to  acknowledgment 
by  part  payment  or  payment  of  interest  {Wyatt  v.  Hodson^  8  Bing.  309) ; 
but  by  the  Mercantile  Law  Amendment  Act,  1856  ri9  &  20  Vict.  c.  97), 
s.  14,  it  was  enacted  in  reference  to  the  provisions  of  the  Acfts  21  Jac.  I. 
c.  16,  8.  3,  and  3  &  4  Will.  IV.  c  42,  s.  3,  "that  no  co-contractor  or  co- 
debtor,  executor  or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments, or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
onl}*^  of  payment  of  any  principal,  interest,  or  other  money  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors  or  adminis- 
trators." (See  CockriU  v.  Sparke,  1  H.  &  0.  699;  32  L.  J.  Ex.  118;  45 
L.  J.  Oh.  57 ;  In  re  Hollingshead,  37  Oh.  D.  651;  57  L.  J.  Oh.  400;  In  re 
Tucker,  (1894)  3  Ch.  429.) 
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The  like  J  in  an  Action  for  a  Specialty  Debt  within  theZ  &^ 

Will.  ir.  c.  42,  8,  3. 

The  debt  was  barred  by  the  Statute  of  Liinitatioiis,  3  &  4 
Will.  IV.  0.  42. 


ITie  likey  in  an  Action  for  Money  due  under  a  Covenant  in  a 

Mortgage  Deed. 

The  debt  was  barred  by  the  Real  Property  Limitation  Act, 
1874. 


Defence  of  the  Statute  of  Limitations  in  Actions  to  recover 
Damages  for  Breach  of  a  Parol  Contract. 

The  plaintifE's  alleged  claim   [or,  claims]   was   [or,  were] 
barred  by  the  Statute  of  Limitations,  21  Jao.  l.  o.  16. 


The  likey  in  an  Action  to  recover  Damages  for  Breach  of  Covenant^ 
or  in  an  Action  upon  a  Bond  where  the  Plaintijf^s  Claim  in 
reject  of  the  alleged  Breaches  is  barred  by  the  Statute. 

The  plaintiff's  alleged  cause  [or,  causes]  of  action  was  [or^ 
were]  barred  by  the  Statute  of  Limitations,  3  &  4  Will.  IV. 
c.  42. 


Reply ^  in  a  Case  icithin  21  Jac.  L  c.  16,  5.  7,  w-  3  <^  4  Will.  IV. 
c.  42,  s.  4,  that  the  Plaintiff  was  under  the  Disability  of 
Infancy  until  within  the  Prescribed  Penod  before  Action. 

The  plaintiff  was  an  infant  at  the  time  of  the  accruing  of  the 
cause  of  action  [in  respect  of  the  said  debt,  or^  breach  of  con- 
tract, &c.,  as  the  case  may  Je],  and  did  not  attain  the  age  of  21 
years  until  within  [six  or^  twenty,  according  as  the  case  is  icithin 
21  Jac.  I.  c,  16,  or  3  (§•  4  Will  IV.  c.  42]  years  before  action. 


Reply y  in  a  Case  mthin  21  Jac.  I.  c.  16,  that  the  Plaintiff  was 

under  the  Disability  of  Insanity. 

At  the  time  of  the  accruing  of  the  plaintiff's  cause  of  action 
[in  respect  of  the  said  debt,  or,  breach  of  contract,  &c.,  as  the 
case  may  be^  the  plaintiff  was  non  compos  mentis  within  the 
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meaning  of  21  Jao.  I.  c.  16,  s.  7,  and  from  that  time  was  never 
of  sane  memory  or  understanding  [until  within  six  years  before 
this  action]. 

The  like,  in  a  Case  within  3  ^r  4  Will  IV,  c,  42,  s.  4. 

At  the  time  of  the  aooruing  of  the  plaintiff's  cause  of  action 
[in  respect  of  the  said  debt,  of%  breach  of  covenant,  &c.,  or  as  the 
case  may  be'\  the  plaintiff  was  non  compos  mentis  within  the 
meaning  of  the  statute  3  &  4  Will.  IV.  c.  42,  s.  4,  and  from 
that  time  was  never  of  sound  memory  or  understanding  [until 
within  twenty  years  before  this  action]. 


B^lt/y  in  a  Case  within  21  Jac.  L  c.  16,  or  3  ^  4  Will.  IV.  c,  42, 
tfiat  the  Defendant  was  Abroad  when  the  Cattse  of  Action 
accrued. 

When  the  plaintiff's  cause  of  action  accrued  the  defendant 
was  in  [Australia],  beyond  the  seas  within  the  meaning  of  the 
statute,  21  Jac.  I.  c.  16  [or,  3  &  4  Will,  IV.  c.  42,  */  the  action 
is  brought  upon  a  specialty] ;  and  the  plaintiff  commenced  this 
action  within  six  [or,  twenty]  years  next  after  the  first  return 
of  the  defendant  from  beyond  the  seas  after  the  accruing  of  the 
said  cause  of  action. 


Reply  of  Concealed  Fraud  to  a  Defence  of  the  Statute  of  Limitations, 
21  Jac.  I  c.  16,  s.  3 ;  and  the  Trustee  Act,  1888,  s.  8 : 
Moore  v.  Knight,  (1891)  1  Ch.  547;  60  Z.  J.  Ch.  271. 


Reply,  in  an  Action  on  a  Specialty,  of  an  Acknowledgment  within 
Twenty  Tears  (3  <^  4  JVill.  IV.  c.  42,  s.  6)  (6). 

The  defendant  on  the of ,   18 — ,   within  twenty 

years  before  this  action,  made  an  acknowledgment  [in  writing 


{b)  In  actions  on  specialties  an  acknowledgment  under  3  &  4  Will.  lY. 
c.  42,  8.  5,  cited  ante,  p.  776,  should  be  pleaded  8|>eciall7,  as  in  the 
form  above  given,  as  it  mav  be  doubtful  whether  it  can  be  given  in 
evidence  under  a  joinder  of  issue.  (See  Kempt  v.  Gibbon,  9  Q.  B.  609.) 
The  mode  of  making  the  acknowledgment,  whether  bv  writing  or  bv  part 
payment  or  by  part  satisfaction,  should  also  be  specmcally  stated  in  the 
reply.    {Forsyth  v.  BHstowe,  8  Ex.  347 ;  22  L.  J.  Ex.  255.) 
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signed  by  him  {or,  by his  agent),  or,  by  part  pay- 
ment, or,  by  part  satisfaction  on  account  of  the  principal  money 
or,  interest  then  due  on  the  said  deed  or,  bond,  or  as  the  case  may 
be^  that  the  debt  now  sued  for  remained  unpaid  and  due  to  the 
plaintiff. 


B^ly  of  the  Statute  of  Limitations  to  a  Defence  of  Set-off  {c). 

The  alleged  set-off  was  before  the  commencement  of  this 
action  barred  by  the  Statute  of  Limitations  [state  which"]. 


Liquidated  Damages  (a). 

For  Forms  of  Set-off  or  Counterclaim  for  Liquidated  Damages, 

see  "  Set-off;'  post,  p.  833. 


For  Forms  of  Reply  of  Waiver  to  a  Counterclaim  for  Liquidated 
Damages  due  under  a  Building  Contract,  see  JR.  S,  C,  1883, 
App,  E.,  Sect,  II,,  cited  "  Counterclaims^'  ante,  p.  686. 


Lunacy  :  see  "  Insanity,''  ante,  p.  736. 


(c)  The  Statutes  of  Limitation  apply  to  cases  of  set-off  and  of  counter- 
claim. (See  Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14),  s.  4,  and  Chappie  v. 
DuTstony  1  0.  &  J.  1.)  If  relied  on  in  such  cases,  they  must  be  replied 
specially.     {Chappie  t,  Durston,  supra,) 

It  is  a  good  reply  to  a  defence  of  set-o£E  that  the  debt  sought  to  be 
set  off  was  barred  W  the  Statute  of  Limitations  before  the  commence- 
ment of  the  action,  but  it  would  not  be  a  good  reply  to  state  that  it  was 
bcured  after  the  commencement  of  the  action,  but  before  the  defendant 
pleaded  it,  as  it  is  sufficient  if  it  was  an  actionable  claim  at  the  time  of 
action  brought.     {Walker  v.  Clements,  15  Q.  B.  1046.) 

(a)  See  "  Liquidated  Damages ^^^  ante,  p.  278. 
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Lunatics. 

Commencement  of  Defence  by  a  Person  of  Unsound  Mind  so  found 
by  Inquisition^  and  defending  by  and  with  his  Committee. 

\This  may  easily  be  framed  from  the  Form  of  Statement  of  Claim'* 
given  "  Lunatics^**  ante^  p.  280.] 


Commencement  of  Defence  by  a  Person  of  Unsound  Mind  not  so 
found  by  Inquisition^  and  defending  by  Ouardian. 

Between  A.  B PlaintifE, 

and 
C.  D.,  a  person  of  unsound  mind  not  so 
found  by  inquisition,  who  defends  by 
E.  F.,  his  guardian      ....  Defendant 

Defence. 

The  defendant,  who  is  a  person  of  unsound  mind  not  so  found 
by  inquisition,  by  E.  F.,  his  duly  appointed  guardian  ad  litem^ 
says  that : — 


Maintenance  {a). 


(o)  See  **  Maintenantx^'*  ajite,  p.  467,  and  **  Illegality  "  ante,  p.  727. 
Agreements  made  by  way  of  maintenance  or  champerfy  are  illegal  and 
cannot  be  enforced.  {Stanley  v.  JoneSy  7  Bing.  369;  Sj)ri/e  v.  Porter, 
7  E.  &  B.  58  ;  26  L.  J.  Q.  B.  64;  Beynell  v.  Sprye,  8  Hare.  222 ;  1  D.  M. 
&  G.  660 ;  Hutley  v.  Hutley,  L.  E.  8  Q.  B.  112 ;  James  v.  AVr,  40  Oh.  D. 
449,  456,  458 ;  58  L.  J.  Oh.  355.) 

lie  purchase  by  the  attorney  in  the  suit  of  the  "whole  or  part  of  the 
property  to  be  recovered  in  the  action,  pendente  lite,  was  held  to  be  illegal 
and  void.  {Simpson  v.  Lamb,  7  E.  &  6.  84 ;  26  L.  J.  Q.  B.  121 ;  J)avis 
V.  Freethy,  24  Q.  B.  D.  619;  69  L.  J.  Q.  B.  318;  FiUman  v.  Prudential 
Deposit  Co.,  13  Times  Hep,  110.)  So  a  contract  to  pay  the  attorney 
in  the  suit,  over  and  above  aU  legal  charges,  a  sum  of  money  according 
to  the  interest  and  benefit  of  the  litigant  sought  to  be  recovered  in 
the  action,  was  held  void  as  amounting  in  effect  to  the  same  thing 
{Earle  v.  Hopwood,  9  0.  B.  N.  S.  566 ;  30  L.  J.  C.  P.  217) ;  and  a  stipu- 
lation by  an  attorney  to  have  5  per  cent,  on  the  property  recovered,  in 
addition  to  his  costs,  was  held  iUe^  {Pince  v.  BecUtie,  32  L.  J.  Ch.  734; 
and  see  Hilton  v.  Woods,  L.  E.  4  Eq.  432 ;  36  L.  J.  Ch.  941 ;  In  re  The 
Attorneys  and  Solicitors  Act,  1870,  1  Ch.  D.  673).  It  seems  that  the 
Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  has  not  altered 
the  law  as  to  champerty  in  such  cases  (see  s.  1 1  of  the  Act,  and  the  case 
last  cited) ;  and  the  Solicitors*  Eemuneration  Act,  1881,  s.  8,  does  not 
apply  to  remuneration  for  business  done  in  an  action  or  in  any  con- 
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Marriage  (a). 
Denial  of  an  alleged  Promise  of  Marriage  (ft). 
The  defendant  did  not  promise  [or,  agree]  as  alleged. 


Defence  of  the  Infancy  of  the  Defendant  at  the  Time  of  the 
Promise  {c)  :  see  "  Infancy ^^  ante^  p.  735. 


Defence  that  the  Plaintiff  was  not  Ready  and  Willing  to  marry  the 

Defendant  (d). 

{R.  8.  C.  1883,  App.  2).,  Sec.  V.,  No.  16.) 

The  plaintiff   was  not   ready  and    willing   to  many  the 
defendant. 


tentioud  busmess.  The  teikine  by  the  solicitor  of  a  security  upon  the 
property  to  be  recovered  in  the  action  for  past  advances  made  towards 
prosecution  of  the  suit  is  not  illegal.  (AtidxTson  v.  Baddiffe,  E.  B.  &  E. 
806 ;  28  L.  J.  Q.  B.  32;  29  lb.  128.) 

(a)  See  **  Marriage,''  ante,  p.  282 ;  **  Husband  and  Wife,*'  ante,  p.  219. 
It  is  a  defence  that  the  defendant  was  a  foreign  sovereign  not  subject 
to  the  jurisdiction,  see  Mighell  v.  Sultan  of  Johore,  (1894)  1  Q.  B.  149 ; 
63  L.  J.  Q.  B.  693,  cited  "  Jurisdiction,''  post,  p.  907. 

(5)  As  to  the  form  and  effect  of  denials  of  the  alleged  contract  or  promise, 
see  '*  Agreements,"  ante,  p.  616. 

(c)  The  infancy  of  the  plaintiff  is  no  defence.  (See  "  Marriage,"  ante, 
p.  282.) 

{d)  If  the  defendant  contests  the  fulfilment  of  any  condition  precedent, 
he  must  distinctly  state  that  such  condition  was  not  fulfilled.  (See 
**  Conditions  Precedent"  ante,  p.  188.)  But  where  a  defendant,  before 
any  default  on  the  plaintiff's  part,  and  before  the  time  for  performance 
has  arrived,  has  absolutely  renounced  and  refused  to  perform  a  conditional 
contract,  and  is  sued  for  the  breach  created  by  such  renunciation  and 
refusal,  the  non-fulfilment  of  the  condition  forms  no  defence  to  the  action. 
(See  **  Marriage,"  ante,  p.  282.) 

It  is  no  defence  to  an  action  for  breach  of  promise  of  marriage  that  after 
the  promise  the  defendant  was  afflicted  with  a  disease  by  reason  whereof 
he  became  incapable  of  marriage  without  danger  to  his  life.  {Hall  v. 
Wright,  E.  B.  &  E.  746;  27  L.  J.  Q.  B.  345;  29  lb.  43.)  Nor  is  it  a 
defence  to  such  an  action  that  the  defendant  after  the  promise  discovered 
Ihat  the  plaintiff  at  the  time  of  the  promise  was  under  an  engagement  to 
marry  another  person  {Beachy  v.  Brovm,  E.  B.  &  E.  796 ;  29  L.  J.  Q.  B. 
105) ;  and  it  was  held  to  be  no  defence  to  an  action  for  breach  of  a  promise 
of  marriage  that  after  the  promise  the  defendant  discovered  that  the 

f plaintiff  had  previously  been  insane  and  confined  in  a  lunatic  asylimi 
Baker  v.  CartwHght,  10  0.  B.  N.  S.  124 ;  30  L.  J.  0.  P.  364). 

B.L.  3  £ 
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Defence  to  an  Action  on  a  Promise  to  Marry  tcithin  a  Reasonable 
Time  J  that  a  Reasonable  Time  had  not  Elapsed  ((/). 

A  reasonable  time  for  the  said  marriage  had  not  elapsed 
before  action. 


Defence  that  after  makifig  the  Promise  the  Defendant  discovered 

that  the  Plaintiff  teas  not  Chaste  {e). 

The  defendant  made  the  promise  under  the  belief  that  the 
plaintiff  had  always  been  and  then  was  a  chaste  and  modest 
woman,  whereas  the  plaintiff  had  not  always  been  nor  was  she 
then  a  chaste  or  modest  woman.  The  defendant  first  disoovered 
this  after  making  the  promise  and  before  the  alleged  breach, 
and  therefore  refused  to  marry  the  plaintiff,  which  is  the  alleged 
breach. 

Particulars  are  as  follows : — 


Drfence  thai  the  Defendant  was  induced  to  make  the  Promise  by 
Fraud  (f) :  see  "  Fraud,''  ante,  p.  707. 


Defence  of  Rescission  or  Exoneration  before  Breach  {g)  :  see 

"  Rescission,''  post,  p.  809. 


(d)  See  preceding  note. 

(e)  As  to  this  defence,  see  Foulkes  y.  Sellway,  3  Esp.  236 ;  Irving  y. 
Oreenwood,  1  C.  &  P.  350 ;  Hall  v.  Wright,  E.  B.  &  E.  at  p.  754. 

(/)  Fraud  is  a  good  defence  to  an  action  for  breach  of  promise  of 
marriage,  as  the  defendant  in  such  a  case  is  entitled  to  rescind  the  con- 
tract on  discovering  the  facts.  {Young  v.  Murphy,  3  Bing.  N.  C.  54; 
Bench  y.  Merrick,  1  0.  &  K.  463;  see  Irving  v.  Oreenwood,  aupra^  and 
Beachy  v.  Broum,  supra,) 

(g)  In  order  to  prove  a  defence  of  exoneration  before  breach,  the  de- 
fendant must  show  what  amounts  to  a  mutual  rescission  of  the  contract. 
^KingY.  OiUeU,  7  M.  &  W.  55.)  A  total  cessation  of  correspondence  and 
intercourse  between  the  parties  is  evidence  in  support  of  a  defence  of  such 
exoneration  or  rescission.  (Davi$  y.  Bom/ord,  6  H.  &  N.  245 :  30  L.  J. 
Ex.  139.) 
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Master  and  Servant  (a). 

Denial  of  an  alleged  Contract  of  Employment :   see  "  Agreenj^entSi^ 

antCy  p.  616. 


Denial  of  the  alleged  Terms  of  the  Employment. 

The  defendant  did  not  employ  the  plaintiS  npon  the  terms 
alleged.     The  terms  of  the  employment  were  as  follows : — 
[State  the  material  terms^  and  any  defence  arising  thereunderJ] 


Defence  to  an  Action  for  Wrongful  Dismissal j  denying  the  alleged 

Breach  (J). 

The  defendant  did  not  dismiss  the  plaintiS  from  the  said 
service.  [The  plaintiEE  voluntarily  withdrew  himself  from  the 
said  service.] 

Defence  to  a  like  Action  that  the  Service  teas  determined  by  due 

Notice  (c). 

[^One  calendar  month]  before  the  alleged  dismissal  of  the 
plamtiff  from  the  said  service,  the  defendant  gave  to  the  plain- 
Co)  See  ''Master  and  Servant,**  ante,  pp.  283,  464,  and  "  Work,** poet, 
p.  851 ;  and  see  **  Apprentice,**  ante,  p.  99 ;  **  Truck  Acts,**  post,  p.  850. 

(6)  As  to  what  amounts  to  a  dismissal,  see  Beid  v.  Explosives  Co,,  19 
Q.  B.  D.  264 ;  56  L.  J.  Q.  B.  388.  The  defence  that  the  service  was  duly 
determined  by  notice  must  be  specially  pleaded  (see  the  next  note),  and 
all  matters  in  excuse  or  justification  of  the  dismissal,  such  as  the  mis- 
conduct of  the  plaintiff  (see  note  {d),  infra),  must  be  distinctly  stated  in 
the  defence. 

(c)  See  as  to  the  construction  of  contracts  of  service  with  regard  to  the 
notice  to  determine  them,  **  Master  and  Servant,**  ante,  p.  284. 

If  a  contract  alleged  by  the  plaintiff  as  a  general  contract  of  hiring 
for  a  fixed  period  was  bv  the  express  or  implied  terms  of  the  agreement 
subject  to  be  determined  by  notice  at  an  earlier  date,  the  defendant,  if  he 
relies  on  such  determination  by  notice,  should  not  plead  merely  a  denini 
of  the  contract  idleged,  but  should  expressly  state  what  were  the  terms  as 
to  notice,  and  show  their  fulfilment. 

As  to  tiie  effect  of  the  local  custom  of  particular  trades,  &c.,  with  regard 
to  notice,  see  **  Master  and  Servant,**  ante,  p.  284. 

As  to  what  misconduct  will  justify  a  dismissal  without  notice,  see 
Gould  V.  Webb,  4  E.  &  B.  933 ;  24  L.  J.  Q.  B.  205 ;  Fearce  v.  Foster,  17 
a  B.  D.  536;  56  L.  J.  Q.  B.  306;  Boston  Fishing  Co.  v.  Ansell,  39  Ch.  D. 
339,  cited  post,  p.  785. 

3e2 
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as  [or,  the  plaintiS  gave  to  the  defendant]  [one  calendar 
month's]  notice  of  his  intention  to  pnt  an  end  to  the  said 
seryioe. 


The  Kke^  where  the  Fact  that  the  Service  was  determinable  by  Notice 
is  not  shown  in  the  Plaintiff's  Claims  or  where  the  Defendant 
relies  upon  a  Local  Custom  as  annexing  that  Term  to  the 
Agreement  {c). 

It  was  part  of  the  terms  of  the  said  agreement  that  the  plain- 
tiff's serviGe  thereunder  might  be  at  any  time  determined  by 
either  the  plaintiS  or  the  defendant  giving  [one  oalendar 
month's]  notice  to  the  other  of  them  to  determine  the  said 
service  [or,  At  the  time  of  the  making  of  the  agreement  the 

defendant  carried  on  the  trade  of  a at ,  and  the  said 

employment  was  an  employment  of  the  plaintiff  as  a in 

the  said  trade,  and  the  agreement  was  subject  to  a  general 

usage  or  custom  existing  in  that  trade  at ,  whereby  on  such 

employment  of  a m  the  said  trade  either  party  to  the  con- 
tract was  at  liberty  at  any  time  to  determine  the  said  employment 
on  Riving  to  the  other  party  [one  calendar  month's]  notice  of 
his  mtention  to  determine  the  service,  and  \_proceed  as  in  the  last 
preceding  form'] . 

Reply  that  the  Notice  teas  waived. 

After  the  giving  of  the  said  notice  and  before  the  expiration 
thereof,  and  before  the  defendant  dismissed  the  plaintiff,  the 
plaintiff  and  the  defendant  agreed  that  the  said  notice  should 
be  withdrawn  and  waived,  and  thereupon  the  said  notice  was  so 
withdrawn  and  waived  accordingly. 


Defence  justifying  a  Dismissal  on  the  Ground  of  Misconduct  (rf). 

After  the  said  contract,  and  before  the  alleged  breach,  the 
plaintiff  misconducted  himself  in  the  said  service  by  wilfully 


(c)  See  preceding  note. 

{d)  The  master  ia  justified  in  dismissing  his  servant  without  notice  if  the 
latter  has  been  in  fact  guilty  of  misconduct,  although  that  was  not  the 
actual  motive  which  induced  the  master  to  dismiss  him  (Ridgtoay  v. 
Hungerford  Marktt  Co..  3  A.  &  E.  171 ;  see  Mercer  v.  Wholly  5  Q.  B.  447, 
466 ;  Oakea  v.  Wood^  2  M.  &  W.  791),  and  notwithstanding  that  the  master 
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difiobeyin^  the  reasonable  oiders  of  the  defendant  by  him  given 
to  the  j^lamtifi  in  the  course  of  the  said  service  [or^  by  habitually 
neglecting  his  duties  in  the  said  service  and  failing  to  perform 
the  same,  or^  by  dishonestly  converting  to  his  own  use  money 
which  he  had  received  to  the  use  of  the  defendant,  state  the  miS" 
conduct  which  justified  the  dismissal^  according  to  thefact\  and  the 
defendant  therefore  discharged  the  plaintiff  from  the  said  service, 
which  is  the  alleged  breach. 

Particulars  are  as  follows : — 

I8tate  particulars  of  the  nrncondrnf] 


Defence  justifying  a  Dismissal  on  the  Ground  of  Incompetency  {e). 

The  defendant  was  induced  to  make  the  alleged  contract  by 
the  plaintifi  then  representing  and  warranting  to  him  that  he, 
the  plaintiff,  was  then  reasonably  competent  to  perform  the 
service  for  which  he  was  engaged  imder  the  said  contract, 
whereas  the  plaintiff  was  not  then  nor  has  he  since  been 
reasonably  competent  to  perform  the  said  service ;  and  the 
defendant  therefore  rescinded  the  said  contract,  and  dismissed 
the  plaintiff  from  his  said  service,  which  is  the  alleged  breach. 

did  not  know  of  the  miBOondnct  at  the  time  of  i^igmigaul  {8poUuHX)d  v. 
Barrowy  6  Ex.  110;  see  Cowan  v.  MUbovm,  L.  B.  2  Ex.  230,  236;  36 
L.  J.  Ex.  124 ;  Boiton  Fishing  Co.  v.  Ansdl,  39  Ch.  D.  339). 

The  defendant  should  give  Bofficient  particulars  of  the  misconduct  to 
show  clearly  in  what  it  consisted,  and  to  enable  the  plaintiff  to  meet  the 
charge,  and  if  this  is  not  done  further  particuliurB  will  be  ordered. 
(See  0.  XIX.  rr.  6,  7,  cited  anU,  p.  37 ;  Satrnders  v.  Jones,  7  Gh.  D.  435 ; 
47  L.  J.  Gh.  440.) 

If  a  master,  with  full  knowled^  of  such  misconduct  on  the  jjart  of  a 
servant  as  would  justify  his  dismissal,  nevertheless  expressly  waives  and 
condones  the  misconduct  and  continues  him  in  the  service,  he  cannot  at 
any  subsequent  time  insist  upon  that  misconduct  as  a  groimd  of  dis- 
missaL  (See  per  Blackburn,  J.,  in  Phillipa  v.  FoxaU,  L.  B.  7  Q.  B.  at 
p.  680.) 

(«)  An  artisan,  who  has  been  engaged  for  a  fixed  term  on  his  represen- 
tation of  his  competency  to  perform  the  required  service,  may  be  dismissed 
before  the  end  of  the  term  upon  his  proving  to  be  incompetent.  {Harmer 
V.  Cornelius,  5  C.  B.  N.  8.  236 ;  28  L.  J.  0.  P.  86.)  In  contracts  for 
personal  services,  it  is  an  implied  condition,  in  the  absence  of  any 
stipulation  to  the  contrary,  that  the  death  of  either  party  shall  dissolve 
the  contract.  {Farrow  v.  Wihon,  L.  B.  4  0.  P.  744 ;  38  L.  J.  0.  P.  326.) 
Permanent  or  complete  incapacity  from  illness  or  insanity  to  perform 
the  agreed  service  "will  ordinarily  justify  either  party  in  determining  the 
contract.  (See  Cuckson  v.  Stones,  1  E.  &  E.  248 ;  28  L.  J.  Q.  B.  25 ; 
Boasi  V.  Firth,  L.  B.  4  C.  P.  1 ;  Bobinson  v.  Dainson,  L.  B.  6  Ex.  269  ; 
40  L.  J.  £x.  172 ;  and  see  '*  Apprentice,"  anU,  p.  100.) 
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Defence  to  a  like  Action,  tchere  it  does  not  appear  from  the  State- 
ment of  Claim  that  the  Contract  was  one  which  could  not  be 
performed  mthin  a  Year  from  the  making  thereof  (J) :  see 
"  li-audSy  Statute  o/,"  ante,  p.  711. 


Medical  Attendance  (a). 


Merger  {b). 

Defence  to  an  Action  for  a  Simple  Contract  Debt,  of  Merger  by  a 
Covenant  of  the  Defendant  to  pay  the  Debt  (5). 

After  the  accruing  of  the  plaintiff's  claim  it  was  merged  and 
extinguished  by  the  defendant  executing  and  delivering  to  the 

(/)  As  to  the  defence  in  an  action  for  wrongful  dismissal  that  the  con- 
tract sued  upon  was  one  which  could  not  be  performed  within  a  year  from 
the  making  thereof,  and  that  it  was  not  eyidenoed  by  writing  as  required 
by  the  4th  section  of  the  Statute  of  Frauds,  see  '*  Frauds,  StcUuU  of,  ante, 
p.  711;    and  **  Master  and  Servant,*'  ante,  p.  2S4.     The  fact  that  the 

ElaintiiS  has  actually  served  under  such  a  contract  for  part  of  the  atipu- 
ited  period  is  no  ground  for  inferring  a  fresh  implied  contract  such  as  would 
support  the  action,  and  the  eqmtable  doctrine  of  part  performance  ia  not 


applicable  to  such  a  case.  (Britain  y.  Boseiter,  11  Q.  B.  D.  123 ;  48  L.  J. 
Ex.  362 ;  and  see  ''  Frauds,  Statute  of,''  ante,  p.  711.)  It  has  be^i  said 
that  the  law  will  not  regard  a  fraction  of  a  day  in  reckoning  tiie  time 


for  the  purposes  of  the  statute.  {CawtJwme  v.  Cordrey,  13  0.  B.  N.  S. 
406 ;  32  L.  J.  0.  P.  152 ;  but  see  Britain  v.  Bossiter,  supra.) 

(a)  As  to  the  defence  that  the  defendant  was  not  duly  registered.  Sec, 
see  "  Medical  Attendajice,''  ante,  p.  287. 

As  to  the  defence  that  there  was  such  negligence  or  want  of  competent 
skill  on  the  part  of  the  plaintiff  as  to  render  his  work  and  attendances,  &c., 
wholly  useless  to  the  patient,  see  Kannen  y.  McMullen,  Peake,  59 ;  Duffit 
Y.  James,  cited  7  East,  480 ;  Hill  v.  Featherstonhaugh,  7  Bing.  at  pp.  572, 
574;  and  as  to  counterclaims  for  negligence  or  unskilfulness,  see  the 
cases  cited,  *'  Medical  Practitioners,"  ante,  p.  471. 

{b)  Where  a  secmity  of  a  higher  nature  is  taken  or  obtained  for  a  debt, 
the  original  remedies  for  the  debt  are  merged  in  the  higher  security.  Thus, 
if  a  bond  or  coyenant  is  given  for  a  simple  contract  debt,  the  simple  con- 
tract is  merged  in  the  higher  security ;  and  so,  if  judgment  be  recoyered 
in  an  action  for  a  simple  contract  or  bond  or  specially  debt,  the  original 
security  is  merged  in  the  judgment,  which,  being  matter  of  record,  is  of  a 
higher  nature.  {Iliggen's  case,  6  Co.  45  b ;  DraJ^  y.  Miiehdl,  3  East)  251, 
259 ;  Owen  y.  Homan,  3  Mac.  &  G.  378, 407 ;  Leake  on  Contracts,  M,  ed. 
p.  807.) 
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plaiiitiffy  and  the  plaintiff  aooepting  and  receiving  from  him,  a 
deed  dated  the of ,  18 — ,  whereby  the  defendant  cove- 
nanted with  the  plaintiff  to  pay  the  debt  to  the  plaintiff. 


As  to  merger  by  judgment  recovered,  see  ''  Judgment  Becovered"  ante, 
p.  760. 

A  judgment  obtained  for  the  principal  and  interest  due  under  the 
ordinary  covenants  in  a  mortgage  deed  erfcmguishes  the  covenant  for 
payment  of  interest,  so  that  no  action  ibhU  lie  on  that  covenant  for  subse- 

?[uent  interest,  and  the  creditor  is  left  to  his  remedy  on  the  judgment. 
In  re  Feunnga,  26  Ch.  D.  338  ;  53  L.  J.  Ch.  543.) 

It  has  been  laid  down  that  where  a  higher  security  is  given  for  the 
identical  debt  due  under  the  inferior  security,  the  merger  of  the  debt 
takes  place  by  operation  of  law  independently  of  the  intention  of  the 
parties.  {Price  v.  Moulton,  IQ  0.  B.  561 ;  see  Owen  v.  Homan,  3  Mac.  & 
G.  378,  408 ;  though  see  Commimonere  of  Stampe  v.  Hope,  (1891)  A.  0. 
476;  60  L.  J.  P.  0.  64.) 

Where  the  debts  are  not  identical,  or  the  parties  are  not  the  same,  there 
is  no  merger,  and  the  second  security  does  not  discharge  the  first,  unless 
given  and  accepted  in  satisfaction  and  discharge,  which  is  a  diSereni 
STOund  of  answer.  {Price  v.  Movlton^  10  C.  B.  661.)  Thus,  where  the 
defendant,  being  indebted  to  the  pUdntiif ,  gave  a  bond  with  sureties  to  a 
limited  amount  to  secure  the  present  debt  and  future  advances,  it  was  held 
that  the  bond  was  only  a  collateral  security,  and  did  not  merge  the  debt. 
(Norfolk  By.  Co.  v.  M^Namcvra,  3  Ex.  628.)  So,  where  a  banker  took  a 
bond  from  nis  customer  and  a  surety  conditioned  for  the  payment  of  all 
money^s  advanced  or  to  be  advanced,  it  was  held  that  the  actual  debt,  not 
being  in  existence  at  the  time  of  giving  the  bond,  was  not  thereby  merged. 
{Holmes  v.  Bell,  3  M.  &  G.  213.)  If  one  of  two  makers  of  a  joint  and 
several  promissory  note  gives  the  holder  a  deed  of  mortgage  to  secure  the 
amount,  with  a  covenant  to  pay  it,  the  other  maker  is  not  thereby  dis- 
charged, because  the  remedy  given  by  the  specialty  security,  being  confined 
to  one  of  the  debtors  only,  is  not  co^extensive  with  the  remedy  on  the 
note.  {Ansdl  v.  Baker,  16  Q.  B.  20.)  So  a  bond  given  by  two  persons  to 
secure  uie  simple  contract  debt  of  one  of  them  does  not  merge  the  debt, 
because  the  parties  are  not  the  same  (^0^771^9  y.  Belly  8upra)\  and  a  superior 
security  given  by  the  debtor  to  a  third  person  as  trustee  for  the  creditor 
does  not  effect  a  merger  of  the  debt  {BtU  v.  Banks,  3  M.  &  G.  268 ;  and 
see  White  v.  Cuyler,  6  T.  E.  176). 

A  deed  acknowledging  a  simple  contract  debt  may  import  a  covenant 
to  pay  it  without  express  words  to  that  effect,  and  so  operate  as  a  merger; 
butif  the  a«lmowle^ent  is  made  for  a  collateral  poi^,  importmgno 
such  covenant,  there  will  be  no  merger.  {Courtney  v.  Taylor,  6  M.  &  G. 
861 ;  Isaacean  v.  Harwood,  L.  R.  3  Ch.  226 ;  37  L.  J.  Ch.  209 ;  Jackson  v. 
N.  E.  By.  Co.,  7  Ch.  D.  673 ;  47  L.  J.  Ch.  363 ;  and  see  **  Money  Lent,'* 
ante,  p.  289.)  A  deed  reciting  a  simple  contract  debt,  and  agreeing  to 
execute  a  mortgage  with  all  usual  covenants^  was  held  to  convert  the  debt 
into  a  8X)ecialty  debt,  because  the  mortgage  would  contain  a  covenant  for 

Ekvxuent.     {Saundera  v.  Milaome,  L.  E.  2  Eq.  673;  see  Kidd  v.  Boone, 
.*E.  12  Eq.  89 ;  40  L.  J.  Ch.  631.) 

It  seems  that  there  may  be  a  merger  of  a  part  of  a  simple  contract  debt 
where  the  higher  security  is  specifically  appropriated  to  that  part  of  the 
debt.    {Price  v.  Moulton,  supra.) 
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Defence  to  an  Action  on  a  Contracty  of  a  Judgment  recovered  by 
the  Plaintiff  for  the  same  Claim:  see  "  Judgment  Recovered^^ 
antcy  p.  760. 


Misrepresentation. 
See  "  Fraud,''  ante^  p.  705,  and  "  Mistake,''  infra. 


Mistake  {a). 


Where  a  bill  of  exchange  was  given  as  secririty  for  a  debt  due  under  a 
coyenant,  a  judgment  recovered  on  the  bill  without  satisfaction  was  held  to 
be  no  answer  to  an  action  on  the  covenant  {Drake  v.  MitcheU,  3  East,  251) ; 
and  it  seems  that,  in  general,  where  a  bill,  note,  or  cheque  is  ^ven  as 
security  for  a  debt,  an  unsatisfied  judgment  in  an  action  on  the  bill,  note, 
or  cheque  does  not  merge  the  right  of  action  for  the  original  debt.  ( Wegg^ 
FroBser  v.  Evans,  (1894)  3  Q.  B.  101 ;  (1895)  1  Q.  B.  108  ;  63  L.  J.  Q.  B. 
728;  64  /&.  1 ;  see  ^^Jud^ent  Recovered,^'  ante^  pp.  750,  751.) 

A  bond  or  other  specialty  given  for  the  payment  of  rent  which  has 
accrued  due  under  a  parol  demise  does  not  effect  a  merger.  {Cage  v. 
Adofiy  1  Ld.  Bay.  515 ;  1  Salk.  325.) 

(a)  The  fact  that  a  written  contract  was  entered  into  by  mistake  in  some 
cases  affords  a  defence  to  an  action  on  the  contract,  and  this  defence,  when 
relied  upon,  should  be  specialljr  pleaded. 

A  person  who  has  entered  into  a  written  contract  cannot  dispute  its 
terms  by  extrinsic  evidence,  but  he  may,  nevertheless,  for  the  purpose 
of  obtaming  relief  from  liability  thereunder,  show  by  oral  evidence 
that  the  terms  of  the  written  contract  have,  by  mistake,  been  drawn 
up  in  such  a  manner  as  to  contravene  the  intentions  of  the  parties,  or 
that  the  contract  was  entered  into  under  a  mutual  mistake  as  to  matters 
forming  the  basis  of  the  contract  and  essentially  affecting  it.  (Story, 
Eq.  Jur.,  s.  110  et  eeq.;  Baker  v.  Painey  1  Ves.  sen.  456;  Woollam 
V.  Beam,  7  Ves.  211;  In  re  Botdter,  4  Ch.  D.  241 ;  46  L.  J.  B.  11; 
Langen  v.  TcUe,  24  Ch.  D.  522 ;  Leake  on  Contracts,  3rd  ed.,  pp.  266 
et  ««j.)  In  such  cases,  on  proof  of  the  mistake,  the  High  Court  of  tJustioe 
has  jurisdiction  to  set  aside  the  document  or  to  reform  and  rectify  it  in 
accordance  with  the  intention  of  the  parties ;  and  although,  by  s.  34  (3^  of 
the  Judicature  Act,  1873,  actions  for  **the  rectification,  or  settinff  aside, 
or  cancellation  of  deeds  or  other  written  instruments,**  are  assigned  to  the 
Chancery  Division,  there  seems  to  be  no  doubt  (notwithstanding  the  dicta 
in  Mogtyn  v.  West  Mostyn,  dic.  Co.,  1  C.  P.  D.  145 ;  45  L.  J.  C.  P.  401) 
that  the  Queen's  Bench  Division  has  jurisdiction  to  set  aside  or  rectify 
a  deed  or  other  written  instrument,  where  the  necessity  for  so  doing  arises 
in  the  course  of  proceedings  in  that  division.  (See  the  Jud.  Act,  1873, 
ss.  16,  24,  36 ;  Finney  v.  Hunt,  6  Ch.  D.  98 ;  Breslauer  v.  Barwick,  36 
L.  T,  52 ;  Storey  v.  Waddle,  4  Q.  B.  D.  289.) 
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Where  the  facts  show  that  the  defendant  would  be  entitled  to  claim  to 
have  the  deed  or  writing  set  aside  or  rectified,  and  that,  if  such  relief 
were  granted,  the  plaintifi  would  be  unable  to  maintain  his  action,  the 
Court  will  give  effect  to  the  facts  by  way  of  a  defence  to  the  action,  if 
they  are  so  pleaded,  and  for  that  purpose  will  treat  the  deed  or  writmg 
as  set  aside  or  rectified,  without  any  formal  judgment  to  that  effect.  (See 
Jud.  Act,  1873,  s.  24 J2) ;  Mostyn  y.  West  Mo^yUj  &c.  Co.^  mpra;  Bres- 
lauer  Y.  Barujicky  36  Li.  T.  52.)  Accordingly,  where  the  facts  show  a 
right  on  the  part  of  the  defendant  to  have  the  contract,  or  so  much  of  it 
as  remains  unperformed,  absolutely  and  unconditionally  set  aside  on  the 
ground  of  mistake,  they  will  constitute  a  complete  defence  to  the  action. 
Tlh. ;  and  see  Wake  v.  Harrop,  6  H.  &  N.  768 ;  1  H.  &  0. 202 ;  30  L.  J. 
£x.  273;  31  Ih.  461 ;  **  Agent,**  ante,  p.  614.)  Similarly,  the  facts  amount 
to  a  complete  defence  to  an  action  on  the  contract  where  they  i^ow  that 
a  contract  which  by  mistake  has  been  drawn  up  in  a  manner  contrary  to 
the  intention  of  the  parties  has  been  fully  performed  according  to  the 
terms  really  intended  (see  Stul  v.  Haddock,  10  Ex.  643 ;  24  L.  J.  Ex.  78 ; 
Luce  V.  Izod,  1  H.  &  N.  246 ;  25  L.  J.  Ex.  307 ;  Vorley  v.  BarreU,  1  0.  B. 
N.  S.  225 ;  26  L.  J.  0.  P.  1 ;  Caird  v.  Moas,  33  Ch.  D.  22 ;  65  L.  J.  Ch. 
854),  or  has  b^r  lapse  of  time  or  by  the  default  of  the  plaintiff  become 
wholly  impracticable,  so  that  nothing  further  can  be  done  under  it  (see 
Barrowman  v.  Bosael,  16  C.  B.  N.  S.  58 ;  33  L.  J.  C.  P.  111). 

In  any  case  of  mistake,  where  the  written  contract  sued  upon  contains 
provisions  purporting  to  be  operative  infviuro,  and  the  defendant  desires 
not  merely  to  defend  himself  against  the  claims  made  by  the  plaintiff  in 
the  j^ending  action,  but  also  to  preclude  the  plaintiff  from  suoseouently 
making  further  claims  in  respect  of  erroneous  executory  stipulations  in 
the  written  contract,  it  will  usually  be  expedient  to  counterclaim  for  the 
setting  aside  or  rectification  of  the  document. 

If  uie  defendant  counterclaims  to  have  the  contract  rectified  with  the 
view  of  himself  enforcing  a  claim  upon  it  against  the  plaintiff,  it  seems 
that,  where  the  contract  was  one  required  by  the  Statute  of  Frauds  to  be 
in  writing  and  the  statute  is  pleaded,  he  must  support  his  case  by  written 
evidence,  or  by  proof  of  part  performance,  where  part  performance  operates 
to  take  the  case  out  of  the  statute.  (  Woollam  v.  Beam,  7  Yes.  211;  Manser 
V.  Back,  6  Hare,  443;  OUey  v.  Fisher,  34  Ch.  D.  367  ;  56  L.  J.  Ch.  208.) 
As  to  the  Statute  of  Frauds,  see  ^*  Frauds,  Statute  of,**  ante,  p.  709. 

In  general,  where  a  written  contract  has  been  entered  into,  a  mistake, 
in  OT&T  to  constitute  a  defence  to  an  action  on  the  contract,  or  to  give  a 
right  to  have  it  set  aside  or  rectified,  must  be  a  mistake  common  to  both 
parties.  (Selh  v.  SdU,  1  Dr.  &  S.  42 ;  29  L.  J.  Ch.  500;  I<mid€s  v.  Pacific 
Jns.  Co.,  li.  E.  6  Q.  B.  674  ;  L.  R.  7  Q.  B.  517 ;  Eaglesfield  v.  Marquis  of 
Londonderry,  4  Ch.  D.  693 ;  35  L.  T.  822 ;  38  lb,  303 ;  Paget  v.  Marshall, 
28  Ch.  D.  255 ;  54  L.  J.  Ch  575  ;  Duke  of  Sutherland  v.  HeathcOe,  (1892) 
1  Ch.  476,  486 ;  61  L.  J.  Ch.  248, 251.)  A  mistake  of  one  j^rty  only  does 
not  ordinarily  afford  any  defence  or  groimd  for  relief,  though  it  may  have 
that  effect,  where  it  has  been  caused  by  some  misrepresentation  or  con- 
cealment by  the  other  party,  or  has  been  known  to  and  taken  advantage 
of  by  him,  where  he  was  under  some  duty  to  disclose  the  facts.  (76.  ; 
Torrance  v.  Bolton,  L.  E.  8  Ch.  118 ;  42  L.  J.  Ch.  177  ;  Smith  v.  Hughes, 
L.  E.  6  Q.  B.  697  ;  40  L.  J.  Q.  B.  221 ;  Earl  Beauchamp  v.  Winn,  infra; 
Steuxirt  V.  Kennedy^  15  App.  Cas.  108.)  See  further  as  to  rectification  on 
the  ground  of  umlateral  mistake,  Harris  v.  Pepperell^  L.  E.  5  Eq.  1 ; 
JPayet  V.  Marshall,  supra. 
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An  innocent  misrepresentation  essentially  affecting  the  subject-matter 
of  the  contract,  and  relied  upon  by  the  party  to  whom  it  was  made,  may  be 
sufficient  ground  for  relief  against  or  rescLssion  of  the  contract  {Bawlins  v. 
Wickham,  3  De  G.  &  J.  304 ;  Kennedy  v.  Fanamay  <tc.  Mail  Co,,  L.  B.  2 
a  B.  580;  Hart  v.  Swaine,  7  Ch.  D.  42;  47  L.  J.  Oh.  5;  Gilbert  v. 
Endean,  9  Oh.  D.  259 ;  Redgrave  t.  Hurd,  20  Ch.  D.  1 ;  61  L.  J.  Oh.  113; 
Adam  v.  Newhigging,  13  App.  Oas.  308;  57  L.  J.  Oh.  1066;  Karherg's 
Caee,  (1892)  3  Oh.  1 ;  61  L.  J.  Oh.  741 ;  and  see  ''SaU  of  Land,*'  past, 
p.  817) ;  though,  in  the  absence  of  anything  amounting  to  fraud,  it  would 
not  form  ground  for  an  action  for  damages  (Reeae  River,  dbc.  Co,  y.  Smithy 
L.  E.  4  fi.  L.  64 ;  39  L.  J.  Oh.  849 ;  Arkwright  v.  Newbold,  17  Ch.  D. 
301 ;  50  L.  J.  Oh.  372 ;  SmUh  v.  Chadwick,  20  Oh.  D.  27 ;  9  App.  Gas. 
187 ;  53  L.  J.  Oh.  873 ;  Derry  v.  Peek,  14  App.  Oas.  337 ;  58  L.  J.  Ob. 
864 ;  and  see  Adam  t.  Newbigging,  eupra). 

The  mistake,  in  order  to  afford  a  defence  or  give  a  right  to  relief,  must 
in  general  be  a  mistake  of  fact,  and  not  a  mere  mistake  of  law.  (See 
Powell  V.  Smith,  L.  B.  14  Eq.  85 ;  41  L.  J.  Oh.  734 ;  BUbie  y.  Lumley, 
2  East,  469 ;  Rogers  y.  Ingham,  3  Oh.  D.  351 ;  Eagleefield  y.  Marquis 
of  Londonderry,  supra  ;  Ex  p.  Sandys,  42  Oh.  D.  98 ;  58  L.  J.  Oh.  504 ; 
Leake  on  Contracts,  3rd  ed.,  p.  287.)  But  it  seems  that  a  mistake 
as  to  mere  priyate  rights,  or  as  to  the  proper  legal  construction  to  be 
put  upon  particular  documents,  may  in  some  cases  be  considered  aa 
amounting  only  to  a  mistake  of  fact,  and  may  therefore  giye  a  title  to 
relief.  {Cooper  y.  Phibbs,  L.  E.  2  H.  L.  149,  170;  Earl  Beauchamp-v. 
Winn,  L.  E.  6  H.  L.  223.  234 ;  and  see  Danieil  y.  Sinclair,  6  App.  Gas. 
181 ;  50  L.  J.  P.  0.  50 ;  West  London  Bank  y.  Kitstm,  13  Q.  B.  D.  360 ;  53 
L.  J.  Q.  B.  345 ;  Firbank  y.  Humphreys,  18  Q,.  B.  D.  54 ;  56  L.  J.  Q.  B, 
57.) 

where  the  mistake  is  a  more  clerical  error  obyiously  appearing  to  be 
such  on  the  face  of  the  document  itself,  it  will  be  set  right  by  the  Court 
in  its  construction  of  the  document.  {Spyve  y.  Topham,  3  East,  115; 
Coles  y.  Hulme,  8  B.  &  0.  568 ;  Burchdl  y.  Clark,  2  0.  P.  D.  88 ;  46  L,  J. 
0.  P.  115 ;  and  see  Wilson  y.  WiUon,  5  H,  L.  0.  40;  23  L.  J.  Ch.  697.) 

A  defendant,  who  is  sued  upon  a  written  contract,  may  plead  in  nis 
defence  that  the  deed  or  document  sued  upon,  although  bearing  his  seal 
or  signature,  was  executed  by  him  on  a  false  representation  and  under  a 
total  mistake  as  to  its  nature,  and  in  the  bond  fide  belief  that  he  was  exe- 
cuting an  instrument  of  a  wholly  different  kind,  and  if  there  was  no 
negligence  on  his  part  in  the  matter  these  facts  will  in  general  constitute 
a  good  defence  to  an  action  on  the  deed  or  instrument.  ( ThoroughgoofVe 
Case,  2  Co.  9  ;  Pigofs  Case,  11  lb.  27  b  ;  Swan  y.  North  British,  <fcc.  Co., 
2  H.  &  0.  175 ;  32  L.  J.  Ex.  273 ;  Vorlei/  y.  Cooke,  1  Giff.  230 ;  Foster  v. 
Mackinnon,  L.  E.  4  0.  P.  704  ;  38  L.  J.  C.  P.  310 ;  see  Hunter  y.  Walters, 
L.  E.  7  Oh.  75  ;  41  L.  J.  Oh.  175 ;  Onward  Building  Society  v.  Smithson^ 
(1893^  1  Ch.  1 ;  62  L.  J.  Oh.  138.) 

A  defendant  in  an  action  on  a  written  contract  may  show  by  oral  evi- 
dence that  there  was  a  latent  ambiguity  in  the  terms  expressed  in  the 
writing,  and  that  those  terms  were  understood  by  him  and  by  the  plaintifT 
in  different  senses,  so  that  there  was  no  real  contract  between  them  or  no 
contract  in  the  sense  alleged  by  the  plaintiff.  {Raffles  y.  Wideelhaus,  2 
H.  &  0.  906 ;  33  L.  J.  Ex.  160 ;  see  Smidt  y.  Tiden,  L.  E.  9  Q.  B.  446 ; 
43  L.  J.  Q.  B.  199  ;  Roden  v.  London  Small  Arms  Co.,  46  L.  J.  Q.  B.  213.) 

The  remarks  aboye  made  as  to  defences  on  the  ground  of  misbike  are 
in  general  applicable  also  to  the  case  of  repUes  on  the  like  groond  to 
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Defence  of  Mistake^  in  an  Action  upon  a  Deed  or  Agreement  in 

Writing. 

{See  R.  8.  C.  1883,  App.  D.,  Sect.  11.) 

The  agreement  ^or  deed]  was  entered  into  [or  made]  by 
mistake. 

Particulars  are  as  f oUows : — 


Denial  of  the  Lending, 

The  plaintiff  did  not  lend  to  the  defendant  the  money  as 
alleged,  or  any  part  thereof.  [^Addj  if  euch  is  the  case,  He  gave 
the  said  money  to  the  defendant  as  a  gift.] 


Defence  that  the  Sum  lent  was  less  than  the  Amount  claimed. 

The  plaintifE  lent  the  defendant  £ and  no  more. 

\Here  state  any  defence  as  to  the  amount  admitted  to  have  been 
lent  J  or  plead  payment  of  that  amount  into  Court. ^ 


For  a  Form  of  Counterclaim  for  Money  lent,  see  R.  S.  C.  1883, 
App.  D.y  Sect.  VIILy  cited  ante,  p.  680. 


defences  setting  up  releases  or  other  instmments  by  way  of  answer  to  the 
plaintiff's  claim.  (See  LyaU  v.  Edwards,  6  H.  &  N.  337 ;  30  L.  J.  Ex. 
193 ;   Vorley  v.  BarreU,  1  0.  B.  N.  S.  225 ;  26  L.  J.  C.  P.  1.) 

As  to  payments  made  by  mistake,  see  **  Money  Received"  ante,  p.  297. 

(a)  See  ''Money  Lent,**  ante,  p.  288 ;  "Infancy,**  ante,  p.  732.  A  gift 
of  a  chattel  by  word  of  mouth  is  not  complete  without  delivery  of  posses- 
sion. {Kilpin  v.  Batley,  (1892)  1  Q.  B.  582 ;  and  see  Cochrane  y.  Moore, 
25  Q.  B.  D.  57  ;  59  L.  J.  a  B.  377.) 

In  some  cases  of  unconscionable  bargains  with  expectant  heirs. and 
persons  entitled  to  reversionary  or  future  interests  in  property,  the  Court 
will  grant  relief  on  the  terms  of  repayment  of  the  actual  advance  with  a 
reasonable  rate  of  interest.  (See  Aylesford  y.  Morris,  L.  B.  8  Ch.  484 ; 
42  L.  J.  Ch.  546;  Beymm  v.  Cook,  L.  B.  10  Ch.  389;  and  see  as  to 
analogous  cases,  Fry  v.  Lane,  40  Ch.  D.  312 ;  58  L.  J.  Ch.  113 ;  James  y. 
Kerr,  40  Ch.  D.  449 ;  58  L.  J.  Ch.  355.) 
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Money  Paid  (a). 
Denial  of  the  Payment. 
The  plaintiff  did  not  pay  the  money  or  any  part  of  it. 


Denial  of  the  Bequest  (b). 

The  plaintiff  did  not  pay  the  money  or  any  part  of  it  for  the 
def  endflmt,  or  at  his  request. 


Monet  Beceived  (c). 

Denial  of  the  Receipt  of  the  Money ^ 

The  defendant  did  not  reoeiye  the  said  money  or  any  part 
of  it. 


Denial  of  tfie  Receipt  of  the  Money  for  the  use  of  the  Plaintiff  [c). 

The  defendant  received  the  said  money,  but  he  did  not  receive 
it,  or  any  of  it,  for  the  use  of  the  plaintiff. 


Mortgage  {d). 

Defence  to  an  Action  upon  a  Covenant  for  Payment  in  a  Mortgage 

Deed{d). 

1.  The  defendant  did   not  execute  the    alleged  mortgage 
deed. 


(a)  See  **  Money  Paid,"  atUe,  p.  290. 
(6)  If  the 


the  plaintiff  alleges  oircumstanoes  implying  a  request,  the  de- 
fendant must  deal  speoifioally  with  suoh  allegations.  (See  '*  DeniaU" 
ante,  p.  548.) 

(e)  See  *'  ifoney  Beceived"  ante,  p.  292.  If  the  facts  which  are  relied 
on  as  constituting  the  receipt,  or  the  receipt  for  the  use  of  the  plaintiff, 
are  set  out  in  the  body  of  the  statement  of  claim,  they  must  be  dealt  with 
specifically  in  the  defence. 

(<£)  See  "  Mortgage,"  ante,  p.  302 ;  ''  AgreemenU,"  ante,  p.  96;  *'Me» 
lease/'  pott,  p.  804 ;  *•  Limitatum,  Statute  of,"  ante,  p.  772. 
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2.  The  plaintiff  released  the  debt  by  deed  dated  the of 

,18—. 


3.  The  debt  was  baired  by  the  Statute  of  LimitationB,  [state 
iohiehf  e,g.j  the  Eeal  Property  liinitation  Act,  1874]. 


Fabtneb8  (a). 

Defence  of  a  Retired  Partner  to  an  Action  against  himself  and  his 
former  Partners  for  a  Debt  incurred  by  the  Partnership  as 
originally  constituted^  that  he  has  by  Agreement  been  discharged 
from  the  Claim  (J). 

Defence  of  the  Defendant  G.  D. 

1.  The  defendant  0.  D.  in ,  18 — ,  after  the  alleged  sale 

and  delivery  [or  as  the  case  may  be']^  retirM  from  the  said  paii- 
nership  and  transferred  his  dbare  and  interest  therein  to  the 
defendants  E.  F.  and  G.  H.,  for  the  purpose  of  their  continuing 
the  business  of  the  said  partnership  in  partnership  together,  and 
thereupon,  by  agreement  between  the  plaintiff  and  the  defendant 
C.  D.  and  the  other  defendants,  the  said  other  defendants  took 


The  Court  or  a  judge  has  a  summary  jurisdiction,  under  7  Geo.  II.  c.  20, 
s.  1,  and  the  0.  L.  P.  Act,  1852,  b.  219,  to  stay  proceedings  in  actions 
brought  on  ooyenants  (or  bondjs)  for  mortgage  debts,  and  in  actions 
brought  by  a  mortgagee  for  the  recoyery  of  the  mortgaged  land,  and  to 
compel  a  reconveyance  and  deliyery  of  the  title  deeds  by  him,  on  pay- 
ment by  the  defendant  of  principal,  interest,  and  costs. 

The  mortgagor's  covenant  for  payment  may  be  extinguished  or  sus- 
pended by  the  mortgagee  suxseptm^  from  him  a  new  covenant  to  pay  a 
sum  including  the  debt  at  a  more  distant  date,  and  in  such  case  a  siurety 
for  the  payment  of  the  original  debt  would  be  discharged  from  liability. 
(BolUm  V.  Buckenham,  (1891)  1  Q.  B.  278  ;  60  L.  J.  Q.  B.  261 ;  BolU/n  v. 
Salmon,  (1891)  2  Ch.  48  ;  60  L.  J.  Ch.  237.^ 

A  judgment  obtained  for  the  principal  and  interest  due  under  the 
ordinary  covenants  in  a  mortgage  deed  extinguishes  the  covenant  for 
payment  of  interest.     (See  **  Merger ^^^  ante,  p.  786.) 

(a)  See  **  Partners"  ante,  p.  304.  Before  the  Juoicature  Acts  it  was,  in 
general,  a  good  defence  at  common  law  to  an  action  for  debt  or  breach 
of  contract  to  show  that  the  plaintiff  and  the  defendant  were  partners, 
and  that  the  alleged  cause  of  action  formed  part  of  unadjusted  partner- 
ship transactions,  and  that  the  ascertainment  of  the  rights  of  the  parties 
involved  the  taking  of  a  partnership  account.  {Bosanquet  v.  Wray,  6 
Taunt.  697 ;  Worall  v.  Grayson,  1  M.  &  W.  106 ;  Gregory  v.  HartnaU, 
ib.  183.)  It  would  seem  that  the  above  facts  would  now  merely 
furnish  ground  on  which  the  action  might  be  transferred  to  the  Chancery 
Division. 

{b)  See  the  Partnership  Act,  1890,  s.  17,  cited  ante,  p.  306. 
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upon  themselves  the  liability  of  the  defendant  0.  D.  to  the 
plaintiS  in  respect  of  the  said  sale  and  delivery  [or  as  the  case 
may  i^],  and  undertook  to  be  themselves  liable  to  tiie  plaintiff 
in  respect  thereof,  and  the  defendant  G.  D.  was  then  discharged 
from  all  liability  to  the  plaintiff  in  respect  of  such  sale  and 
delivery  [or  as  the  case  may  be"]. 

Particulars  of  the  Agreement : — 

The  afi;reement  was  contained  in  letters  dated,  &c.  [or^  is  to  be 
implied  from  conduct  and  course  of  dealing  as  follows : — stating 
the  nature  thereof  ^ 

Defence  by  a  Defendant  to  an  Action  against  a  Partnership^  that 
the  Defendant  was  not  a  Member  of  the  Partnership  when  the 
Liability  was  incurred  (c). 

Defence  of  the  Defendant  0.  D. 

The  defendant  C.  D.  was  not  a  member  of  the  partnership 
firm  when  the  debt  in  respect  of  which  this  action  is  brought 
was  incurred  [and  the  said  goods  were  not  sold  or  delivered  to 
him  either  jointly  with  the  said  other  defendants  or  at  all,  or  as 
the  case  may  be^  negativing  all  liability']. 


Patents  (a). 


Payment  (6). 


(c)  See  the  Partnersliip  Act,  1890,  s.  17,  cited  ante,  p.  806. 

(a)  See  **  Patents,*'  anUy  p.  488,  and  post,  p.  936.  Where  a  patent  was 
assigned  in  consideration  of  royalties  to  be  paid  by  the  assignee,  it  was 
held  that  there  was  no  implied  contract  on  the  part  of  the  assignee  to  keep 
up  the  patent  by  paying  fees,  &c.  (In  re  Railway  Appliancea  Co,,  38 
Ch.  D.  697 ;  67  t.  J.  Oh.  1027 ;  see  Hamlyn  v.  Wood,  (1891)  2  Q.  B.  488; 
60  L.  J.  Q.  B.  734.) 

(6)  The  defence  of  payment  must  be  specifically  pleaded.    (O.  XIX. 

r.  15.) 

Payment  need  not  be  pleaded  of  sums  specifically  credited  by  the  plain- 
tiff in  the  statement  of  claim  or  in  particulars  delivered  under  an  oraer  for 
particulars  of  his  claim,  as  in  such  cases  the  plaintiff  is  considered  as  suing 


Payfnent.  795 


only  for  the  balance  claimed,  so  that  if  he  proves  no  balance  beyond  what 
is  credited,  the  judgment  will  be  in  favour  of  the  defendant,  and  if  pay- 
ment is  pleadea,  it  will  be  taken  to  be  pleaded  with  reference  to  the 
balance  claimed  in  the  statement  of  claim,  or  in  such  particulars  as  above 
mentioned.  If  the  plaintiff  merely  gives  credit  for  a  lump  simi,  or  claims 
to  recover  a  certain  balance  of  account  without  living  credit  for  any  par- 
ticular sum  or  sums,  the  defendant  is  entitied,  lor  the  purpose  of  ascer- 
taining whether  it  is  necessary  for  him  to  plead  pa^rment  or  set-off  or  to 
counterclaim,  to  apply  for  particulars^  with  dates  and  items  of  the  amounta 
credited.    (See  *^  Particulars"  ante^  p.  39.) 

Where  the  defendant  pleads  a  general  defence  of  payment  to  the  whole 
of  the  plaintiff's  claim,  and  proves  only  a  part  payment  of  the  claim,  he 
will  be  entitied  tx)  judgment  in  respect  of  that  part  of  the  claim  which 
was  satisfied  by  the  payment,  and  the  plaintiff  will  have  judgment  for 
the  residue  of  the  clami,  unless  it  is  covered  by  some  other  defence. 

In  general,  a  payment  of  a  smaller  sum  is  no  satisfaction  of  a  liqui- 
dated debt  of  greater  amount,  there  being  no  consideration  for  giving  up 
the  remainder.  TSee  ^*  Accord  and  Satiafactum"  ante,  p.  606.)  Hence, 
where  part  only  oi  the  debt  sued  for  has  been  paid,  it  is  usually  advisable 
to  limit  the  defence  of  payment  by  pleading  it  only  as  to  that  part  of  the 
plaintiff's  claim  which  has  been  satisfied  by  the  payment,  altiiough  by 
pleading  payment  generally,  as  in  the  first  of  the  above  forms,  the  objec- 
tion is  prevented  from  appearing  upon  the  record.  But  payment  of  a 
smaller  sum  may  amount  to  a  discharge  of  a  larger  debt,  when  it  is 
made  by  a  third  party  or  under  a  valid  contract  which  is  supported  by 
some  new  consideration.  (See  Ih,,  ante,  p.  606;  Leake  on  Contracts, 
3rd  ed.,  p.  166,)  The  defence  in  the  last-mentioned  cases  must  be 
pleaded  according  to  the  facts,  and  cannot  be  relied  upon  under  an 
ordinary  defence  of  payment  in  one  of  the  foims  above  given. 

The  giving  and  accepting  of  a  negotiable  security,  as  a  bill  or  note,  for 
and  on  account  of  the  cause  of  action,  suspends  the  right  of  action  during 
the  running  of  the  security  and  until  default  in  payment,  and  constitutes 
a  good  defence  to  an  action  during  that  time.  (See  '*Bill  or  Note  taken 
for  the  Debt,"  ante,  p.  658.)  If  the  security  is  duly  paid,  it  operates  as  pay- 
ment of  the  debt,  and  may  ordinarily  be  proved  under  the  common  defence 
of  payment.  (See  Feam  v.  Cochrane,  4  C.  B.  274  ;  Thorne  v.  Smith,  10 
0.  B.  659.)  If  the  security  is  dishonoured,  and  is  in  the  hands  of  the 
plaintiff,  the  original  right  of  action  revives  where  the  plaintiff  has  been 
guilty  of  no  laches.  A  negotiable  security  may  also  he  given  and  ac- 
cepted in  complete  satisfaction  and  discharge  of  the  cause  of  action,  and 
not  merely /or  and  on  account  thereof  as  above;  the  transaction  then 
becomes  an  accord  and  satisfaction,  and  operates  as  a  discharge  of  the 
debt,  even  if  the  security  is  of  smaller  amount  than  the  amount  of  the 
debt.  (See  **  Accord  and  Satisfaction,"  ante,  p.  609.)  Whether  the  security 
is  given  and  ac^septed  in  the  one  sense  or  the  other  is  a  question  of  fact 
depending  on  the  actual  agreement  made  between  the  parties.  {lb,; 
Oddshede  v.  Cottrell,  2  M.  &  W.  20 ;  and  see  Maillard  v.  Dxtke  of  Argyle, 
6  M.  &  G.  40;  Keay  v.  Fenwick,  1  C.  P.  D.  746.) 

If  a  creditor  accepts  from  his  debtor  on  account  of  the  debt  a  cheque 
drawn  in  the  ordinary  form,  the  transaction  operates  as  a  conditional  pay- 
ment until  the  cheque  is  presented,  and  if  upon  due  presentment  the 
cheque  is  dishonourod,  the  original  debt  revives.  {Pearce  v.  Davis,  1 
M.  &  B.  365  ;  Hough  v.  May,  4  A.  &  E.  954 ;  Caine  v.  Uoulton,  1  H.  &  0. 
764  ;  32  L.  J.  Ex.  97  ;  Charles  y.  Blackwell,  2  0.  P.  D.  151, 158 ;  46  L.  J. 
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Defence  to  an  Action  for  a  Simple  Contract  Debty  of  Payment 

before  Action, 

{R.  S.  C.  1883,  App.  jD.,  Sect.  IF.) 

The  defendsuit  [oi*,  A.  B.,  the  defendant's  agent,]  satisfied 
the  claim  by  payment  before  action  to  the  plaintiS  [or^  to  0.  D., 
the  plaintiff's  agent,]  on  the of ,  18 — . 


Defence  to  an  Action  upon  a  Covenant  for  the  Payment  of  a  Liqui- 
dated Amount  in  Money  at  a  Specified  Time^  of  Payment  an 
the  Day  named  in  the  Covenant. 

{See  R.  S.  C.  1883,  App.  D.  Sect.  IF.) 

The  defendant  made  payment  to  the  plaintiff  on  the  day 
according  to  the  covenant. 


Defence  to  a  like  Action^  of  Payment  after  the  Day  named  in  the 

Covenant. 

{See  R.  S.  C.  1883,  App.  D.  Sect.  IF.) 

The  defendant  made  payment  to  the  plaintiff,  after  the  day 
named,  and  before  action,  of  the  principal  and  interest  mentioned 
in  the  covenant. 

Pbr  like  Defences  to  Actions  on  Common  Money  Bonds^  see 

"  Bonds;'  ante,  pp.  662,  663. 

0.  P.  368  ;  Cohen  v.  Bale,  3  Q.  B.  D.  371 ;  Wegg-Proaser  v.  Evans,  (1895) 
1  Q.  B.  108,  111 ;  64  L.  J.  Q.  B.  1.)  Ab  to  the  effect  of  undue  delay  in 
presenting  the  cheque  where  loss  ensues  from  such  delay,  ^k)e  Hopkins  t. 
Ware,  L.  E.  4  Ex.  268 ;  Hey  wood  v.  Pickering,  L.  E.  9  Q.  B.  428;  and  see 
the  Bills  of  ]^change  Act,  1882,  s.  74,  cited  ante,  ]>.  151. 

Payment  by  or  to  one  of  several  partners  or  joint  debtors  or  joint 
creditors  is  primd  facie  a  discharge  of  the  claim  as  to  all  of  them.  (See 
Beaumont  v.  Oreaihead,  2  0.  B.  494 ;  Thorne  v.  Smith,  10  C.  B.  669 ; 
"  Accord  and  Satisfaction,^*  ante,  p.  607.) 

A  doubt  sometimes  occurs  as  to  whether  a  particular  transaction 
amounts  to  a  payment  or  a  set-off  (see  Fidgett  y.  Penny,  1  C.  M.  &  R. 
108;  Thomas  v.  Cross,  7  Ex.  728;  HewleU  v.  Allen,  (1894)  A.  C.  383, 
389),  and  in  such  a  case  it  is  adyisable  to  plead  both  defences. 

Payment  of  a  debt,  where  the  payment  was  made  and  accepted  after 
the  tmie  for  payment,  but  before  action,  is  a  complete  defence,  and  the 
creditor  is  not  entitled  in  such  caae  to  sue  for  nominal  damages  for 
detention  of  the  debt.    {Beaumont  y.  Greathead,  2  G.  B.  494.) 
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Defence  of  Payment  by  Set-off  of  Cross  Demands  in  an  Account 
statedy  and  Payment  of  the  Balance  (b). 

On  the of ,  18 — ,  the  plaintifE  and  the  defendant 

stated  [in  writing]  an  aooonnt  of  the  plaintiff's  claims  against 
the  defendant  (including  the  claim  now  sued  upon),  and  of 
certain  claims  of  the  defendant  against  the  plaintiff,  and  upon 
the  said  account,  after  setting  off  the  said  claims  of  the  defendant 
against  the  said  claims  of  the  plaintiff,  there  was  then  found  to 

be  due  from  the  defendant  to  uie  plaintiff  £ and  no  more, 

and  it  was  then  agreed  between  them  that  the  said  claims  of  the 
plaintiff  should  be  satisfied  and  discharged  by  setting  off  the 
said  claims  of  the  defendant  as  aforesaid,  and  by  the  payment 

by  the  defendant  to  the  plaintiff  of  the  said  £ ,  and  the  said 

claims  of  the  defendant  were  then  set  off  and  discharged  accord- 
ingly, and  the  defendant  afterwards,  on  the of ,  18 — 

[before  action],  paid  the  said  £ to  the  plaintiff. 


Defence  of  Satisfaction  by  Payment  of  a  Smaller  Sum  by  a  Third 
Party  :  see  ^^  Accord  and  Satisfaction,'*  ante,  p,  610. 


Defence  of  Payment  to  a  Judgment  Creditor  of  the  Plaintiff  under 
an  Order  of  Attachment  under  0.  XLF. :  see  **  Attachment 
of  Debt,''  antcy  jf.  630. 


Defence  to  an  Action  for  a  Simple  Contract  Debt  of  Payment  after 

Action  {c). 

{B.  S.C.  1883,  App.  D.  Sect.  IF.) 

The  defendant  satisfied  the  claim  by  payment  after  action  to 
the  plaintiff  on  the of ,  18—. 


Confession  of  a  Defence  of  Payment  q/fer  Action :  see  "  Confession," 

ante,  p.  687. 


(b)  See  **  Accord  and  Satufadian,''  ante,  p.  606. 

(c)  As  to  pleading  groundB  of  defence  wliioh  haye  arisen  after  action, 
see  "  Dtfenees  arising  after  AcHon,''  ante,  p.  5d4. 

B.L.  3  F 
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Payment  into  Court  (a). 


(a)  The  subject  of  payment  into  Court  is  dealt  with  by  the  proTiaions 

ofo.  xxn. 

By  r.  1  of  that  Order,  **  Where  any  action  is  brought  to  recover  a  debt 
or  damages,  any  defendant  may,  before  or  at  the  tune  of  delivering  his 
defence,  or  at  any  later  time  by  leave  of  the  Court  or  a  judge,  pay  into 
Court  a  siun  of  money  by  way  of  satisfaction,  which  shall  be  taken  to 
admit  the  claim  or  cause  of  action  in  respect  of  which  the  payment  is 
made ;  or  he  may,  with  a  defence  denying  liability  (except  in  actions  or 
counter-claims  for  libel  or  slander),  pay  money  into  Court  which  shall  b© 
subject  to  the  provisions  of  Bule  6 :  Provided  that  in  an  action  on  a  bond 
under  the  statute  8  &  9  Will.  m.  c.  11,  payment  into  Court  shall  be 
admissible  to  particular  breaches  only,  and  not  to  the  whole  action."  (See 
r.  6,  cited  jiost^  p.  800,  and  as  to  payment  into  Court  in  actions  on  bonds, 
see  further  note  ^6),  infra,) 

Payment  into  Court  under  0.  XXU.  can  onlv  be  made  in  cases  where 
the  plain tifi's  claim  is  for  ^*  a  debt  or  damages,  and  the  order  is  there- 
fore not  applicable  to  a  case  where  the  plaintiff  sues  onlv  for  an  account. 
{Nicholls  V.  J&vcrw,  22  Ch.  D.  611 ;  52  L.  J.  Ch.  383;' see  •*  Detention;^ 
post,  p.  892.) 

By  r.  2  of  that  Order,  ''Payment  into  Court  shall  be  signified  in  the 
defence,  and  the  claim  or  cause  of  action  in  satisfaction  of  which  such 
pavment  is  made  shall  be  specified  therein." 

By  r.  4,  '*  If  the  defendant  pays  monev  into  Court  before  delivering  his 
defence,  he  shall  serve  upon  the  plaintiff  a  notice  specifying  both  the  fact 
that  he  has  paid  in  such  money,  and  also  the  claim  or  cause  of  action  in 
respect  of  wnich  such  payment  has  been  made.  Such  notice  shall  be  in 
the  iE'orm  No.  3  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require." 

By  r.  7,  **The  plaintiff,  when  payment  into  Court  is  made  before 
delivery  of  defence,  may  within  four  days  after  the  receipt  of  notice  of 
such  payment,  or,  when  such  payment  is  first  signified  in  a  defence,  may 
before  reply  accept  in  satisfaction  of  the  claim  or  cause  of  action  in 
respect  of  which  such  payment  has  been  made  the  sum  so  paid  in,  in 
•  which  case  he  shall  give  notice  to  the  defendant  in  the  Form  No.  4  in 
Appendix  B.,  and  shall  be  at  liberty  in  case  the  entire  claim  or  cause  of 
action  is  thereby  satisfied,  to  tax  his  costs  after  the  expiration  of  four 
days  from  the  service  of  such  notice,  unless  the  Court  or  a  judge  shall 
otherwise  order,  and  in  case  of  non-payment  of  the  costs  within  forty- 
eight  hours  after  such  taxation,  to  sign  judgment  for  his  costs  so 
*taxed." 

Payment  into  Court  maybe  made  and  pleaded  to  one  or  more  of  several 
causes  of  action,  or  to  a  severable  part  thereof,  or  to  a  part  of  an  alleged 
debt,  and  in  such  cases  the  -defence  of  payment  into  Court  should  be 
limited  accordingly.  As  a  payment  of  a  smaller  sum  does  not  j)er  te 
^6perate  as  a  satisfaction  of  a  uouidated  debt  of  greater  amount  (see  ** Pay- 
ment, ante,  p.  795),  it  would  be  informal  in  an  action  for  a  li(juidated 
claim  to  pay  a  smaller  sum  into  Court  in  satisfaction  of  a  claim  for  a 
larger  amount. 

Where  interest  or  damages  in  respect  of  a  continuing  cause  of  action 
have  accrued  subsequently  to  the  commencement  of  the  action,  the  sum 
.paid  into  Court  must  cover  the  amount  due  up  to  the  time  of  pleading 
the  payment  into  Court,  jOt,  where  the  payment  is  made  under  r.  4,  ahaii 
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cited,  up  to  the  time  of  delivering  the  notice  of  such  payment  into  Court 
to  the  plaintiff. 

In  some  cases,  where  payment  into  Court  of  a  smaller  amount  than  the 
claim  is  pleaded  generally  to  a  churn  consisting  of  several  distinct  heads 
of  daim,  the  defendant  may  be  ordered  to  give  particulars  specifying  in 
respect  of  which  heads  the  payment  is  made.    (See  O.  XXII.,  r.  2,  above 
cited;  Rowe  v.  Kelly,  59  L.  T.  139 ;  Ocean  Steamship  Co.  v.  Ocean  Ins,  Co., 
2  Times  Eep.  425;  Orient  Steam  Nav.  Co,  v.  Ocean  Ins.  Co.,  34  W.  E. 
442.)    Where  the  payment  into  Court  is  made  in  respect  of  part  only  of 
the  claim  or  cause  of  action,  the  plaintiff,  if  he  thinks  fit,  may  entitle 
himself  to  tax  costs  and  si^  judgment  under  r.  7,  above  cited,  by 
abandoning  the  residue  of  his  claim,  which  he  may  ordinarily  do  by 
delivering,  either  before  or  at  the  time  of  the  delivery  of  a  notice  of 
acceptance  in  satisfaction,  a  notice  of  withdrawal  under  0.  XX YI.  as 
to  the  residue  of  his  daim.     (See  *'  discontinuance y'*  ante,  p.  690.)     An 
action  may  be  thus  discontinued  as  to  any  part  of  the  claim  without  an 
order  for  that  piirpose  in  any  case  where  no  defence  has  been  delivered, 
or  where  the  plaintiff  has  taken  no  proceeding  (other  than  an  interlocutory 
application)  subsequently  to  the  payment  into  Court.    (lb,)   It  seems  also 
that  in  some  cases  where  money  nas  been  paid  into  Court  as  to  part  of  a 
daim  a  notice  by  the  plaintiff  that  he  accepts  the  same  in  full  satisfaction 
of  all  the  causes  of  action  sued  upon  is  equivalent  to  a  notice  of  dis- 
continuance of  the  action  as  to  the  residue.     {M'llwraith  v.  Green,  14 
Q.  B.  D.  766 ;  54  L.  J.  Q.  B.  41.) 

Wherever  a  defence  is  delivered  in  cases  of  payment  into  Court,  the  fact 
of  the  payment  into  Court,  and  the  claim  or  cause  of  action  in  satisfaction 
of  which  such  payment  is  made,  must  be  notified  in  the  defence,  whether 
the  payment  into  Court  is  made  before  or  at  the  time  of  delivering  the 
defence.    (See  r.  2,  supra,  and  r.  II,  infra,) 

Where  the  defendant,  before  delivery  of  a  defence,  pays  money  into 
Court  under  r.  4  as  to  the  whole  of  the  plaintiff's  claim,  or  cause  or 
causes  of  action,  and  the  plaintiff  accepts  the  money  in  satisfaction  of  his 
claim,  and  taxes  and  receives  his  costs  or  signs  judgment  for  them  under 
r.  7,  it  would  seem  that  the  action  is  thereupon  at  an  end  (see  Newington 
V.  Levy,  L.  E.  5  C.  P.  607 ;  6  lb.  180 ;  39  L.  J.  C.  P.  334 ;  40  lb.  29 ; 
Conybeare  v.  Lewis,  13  Ch.  D.  469),  and  that  the  subsequent  delivery  of  a 
defence  would  be  unnecessary  and  improper.  But,  where  such  payment 
into  Court  under  r.  4  is  made  only  in  respect  of  a  part  of  the  plaintiff's 
claim,  it  is  necessary,  except  in  cases  where  the  plaintiff  has  delivered  a 
notice  of  acceptance  of  the  money  under  r.  7,  and  has  actually  or  in  effect 
discontinued  the  action  as  to  the  residue  of  his  claim  {^vide  supra),  that  the 
defendant  should  deliver  a  statement  of  defence,  which,  besides  showing 
some  defence  to  the  residue  of  the  plaintiff's  claim,  must  state  the  fact  of 
the  payment  into  Court,  and  specify  the  part  of  the  claim  in  respect  of 
which  the  payment  is  made.  (See  r.  2,  above  cited,  and  r.  11,  infra.) 
And  in  all  cases  of  payment  into  Court  under  r.  4,  whether  made  in 
respect  of  the  whole  or  of  a  part  only  of  the  daim,  or  cause  or  causes  of 
action,  where  the  plaintiff  does  not  deliver  a  notice  of  acceptance  of  the 
money  under  r.  7,  the  defendant  must  deliver  a  statement  of  defence, 
complving  with  the  requirements  of  r.  2,  above  cited. 

If  tte  defendant  intends  to  deny  liability  as  well  as  to  pay  money  into 
Court,  which  he  may  in  many  cases  do  under  r.  6,  infra,  he  should  post- 
pone paying  the  money  into  Court  until  the  time  of  delivering  the 
defence,  as  a  payment  into  Court  under  r.  4  would  operate  as  an  admission 
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of  liability,  and  entitle  the  plaintiff  to  have  the  money  paid  out  to  him 
under  r.  5. 

It  is  provided  by  r.  11  that  *'  where  before  the  deliyery  of  defence,  money 
has  been  paid  into  Court  by  the  defendant  pursuant  to  an  order  under  the 
provisions  of  Order  XIV.,  he  may  (unless  the  Court  or  a  judge  shall 
otherwise  order)  by  his  pleading  appropriate  the  whole  or  any  part  of  such 
money,  and  any  additional  payment  if  necessary,  to  the  whole  or  any 

roihed  portion  of  the  plaintiff's  claim ;  and  the  money  so  appropriated 
11  thereupon  be  deemed  to  be  money  paid  into  Court  pursuant  to  the 
preceding  Bules  of  this  Order  relating  to  money  paid  into  Uourt,  and  shidl 
oe  subject  in  all  respects  thereto." 

By  r.  6,  '*  When  the  liability  of  the  defendant,  in  respect  of  the  claim 
or  cause  of  action  in  satisfaction  of  which  the  payment  into  Court  has  been 
made,  is  denied  in  the  defence,  the  following  rules  shall  apply : — 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the  claim  or  cause  of 
action  in  respect  of  wmch  the  payment  into  Court  has  been  made, 
the  sum  so  paid  in,  in  which  case  he  shall  be  entitled  to  have  the 
money  paid  out  to  him  as  hereinafter  provided,  notwithstanding 
the  defendant's  denial  of  liability,  whereupon  all  further  proceed- 
ings, in  respect  of  such  claim  or  cause  of  action,  except  as  to 
costs,  shall  be  stayed ;  or  the  plaintiff  may  refuse  to  accept  the 
money  in  satisfaction  and  reply  accordingly,  in  which  case  the 
money  shall  remain  in  Court  subject  to  the  provisions  hereinafter 
mentioned. 

(2>.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall,  after  service 
of  such  notice  in  the  Form  No.  4  in  Appendix  B.,  as  is  in  Bule  7 
mentioned,  or  after  delivery  of  a  reply  accepting  the  money,  be 
entitied  to  have  the  money  paid  out  to  himself  on  request,  or  to 
his  solicitor  on  the  plaintiff's  written  authority,  unless  the  Court 
or  a  judge  shall  otherwise  order.  (See  M^Ilwraith  v.  Green,  13 
Q.  B.  D.  897 ;  14  Ih,  766.) 

(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the  claim  or  cause 
of  action  in  respect  of  which  the  payment  into  Court  has  been 
made,  the  sum  so  paid  in,  but  proceeds  with  the  action  in  respect 
of  such  claim  or  cause  of  action,  or  any  part  thereof,  the  money 
shall  remain  in  Court  and  be  subject  to  the  order  of  the  Court  or 
a  judge,  and  shall  not  be  paid  out  of  Court  except  in  pursuance 
of  an  order.  If  the  plaintiff  proceeds  with  the  action  in  respect 
of  such  claim  or  cause  of  action,  or  any  part  thereof,  and  recovers 
less  than  the  amount  paid  into  Court,  the  amount  paid  in  shall 
be  applied,  so  far  as  is  necessary,  in  satisfaction  of  me  plaintiff's 
claim,  and  the  balance  (if  any)  shall,  under  such  order,  do  repaid 
to  the  defendant.  If  the  defendant  succeeds  in  respect  of  such 
claim  or  cause  of  action,  the  whole  amount  shall,  under  such 
order,  be  repaid  to  him."  (See  Maple  v.  Earl  of  Shrewsbury,  19 
Q.  B.  D.  463.) 

By  r.  9,  *'  A  plaintiff  may,  in  answer  to  a  counterclaim,  pay  money  into 
Court  in  satisfaction  thereof,  subject  to  the  like  conditions  as  to  costs  and 
otherwise  as  upon  payment  into  Court  by  a  defendant."  (See  Iltiichinwn 
V.  Baker,  W.  N.  1894,  p.  198.) 

Parent  into  Court  is  not  a  '^  defence  "  arising  after  action  within  the 
meaning  of  0.  XXIY.,  r.  3,  and  a  plaintiff  who  accepts  the  money  in 
satisfaction  cannot  deliver  a  confession  under  that  rule,  out  should  dd^ver 
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Defence  of  Payment  into  Court. 

{R.  8.  C.  1883,  App.  i).,  Sect.  IV.) 

The  defendant,  as  to  the  whole  action  [or,  as  to  £ ,  paroel 

of  the  money  claimed,  or,  as  to  the  plaintiff's  claim  on  the 

guarantee  of  the of 18 — ,  or  as  the  case  may  6^],  has 

paid  into  Court  £ j  and  says  that  that  sum  is  enough  to 

satisfy  the  plaintiff's  claim   [or,  the  plaintiff's  claim  herein 
pleaded  to]. 

Defence  of  Payment  into  Court  as  to  Part  of  a  Liquidated  Claims 
with  a  Defence  on  the  Facts  as  to  the  Besidue  of  the  Claim. 

(See  R.  8.  C.  1883,  App.  E.  8ect.  11.) 

The  defendant  says  that : — 

1.  Except  as  to  200/.,  parcel  of  the  money  claimed  [here  state 
some  matter  of  defence^  as^for  instance^  where  an  architects  certifi- 
cate was  a  condition  precedent  to  the  cause  of  action^  the  architect 
did  not  grant  his  certificate  pursuant  to  the  contract]. 

2.  As  to  the  said  200/.,  parcel  of  the  money  claimed,  the 
defendant  brin^  [or^  has  brought]  into  Court  200/.,  and  says 
that  that  sum  is  enough  to  satisfy  the  plaintiff's  chum  herein 
pleaded  to. 

Defence  under  O.  XXII.  r,  11,  appropriating  Money  paid  into 
Court  pursuant  to  an  Order  under  0.  XIV. 

Since  the  commencement  of  this  action  the  defendant  has  paid 

into  Court  £ pursuant  to  the  order  of ^  dated  the 

of  ,  18 — ,  made  herein  under  the  provisions  of  O.  XIV- 

[and  now  brings  into  Court  a  further  sum  of  £ ,  making 

together  the  sum  of  £ ,]  and  appropriates  the  same  to  the 

whole  of  the  plaintiff's  dami  [or^  to  the  plaintiff's  claim  in 
respect  of,  &c.,],  and  says  that  the  same  is  sufficient  to  satisfy 
the  plaintiff's  claim  [or,  the  plaintiff's  claim  in  respect  of,  &c.]. 


a  notice  of  acceptance  under  r.  7,  above  cited.    {CaiUander  y.  Hawkins^  2 
C.  P.  D,  592.) 

Where  a  payment  into  Court  is  made,  together  with  a  denial  of  liabilitjr 
under  r.  6,  such  payment  into  Court,  if  not  accepted  hj  the  plaintiff,  is 
regarded  as  an  alternative  defence  to  the  action,  and  if  the  defendant 
succeeds  on  that  issue  at  the  trial,  he  is  entitled  to  have  judgment  entered 
for  him  and  to  recover  the  general  costs  of  the  action.  (See  Wheeler  v. 
.  VnUed  Telephone  Co.,  13  a  B.  D.  697  ;  53  L.  J.  Q.  B.  466.) 
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Defence  of  Payment  into  Courts  together  with  a  Defence  in  Dental 

of  Liability. 

The  defendant  says  that : — 

1.  [_]Iere  state  some  ground  of  defence  to  the  action^  aSyfor  in- 
stance  J  a  denial  of  the  alleged  contract  or  breach^  or  an  allegation  of 
some  matter  in  excuse  or  discharge  of  the  alleged  cause  of  action,'] 

2.  The  defendant,  as  an  alternative  defence,  brings  into  Court 

jB ,  and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's 

claim. 

Defence  of  Payment  into  Court  in  an  Action  on  a  Common  Monet/ 

Bond {b)  :  see  "  Bonds"  antCy  p.  663. 


Defence  of  Payment  into  Court  in  an  Action  upon  a  Bond  mth  a 
Special  Condition  under  the  8  8f  9  WiU.  III.  c.  11  (6) :  see 
«  Bmds^'  anUy  p.  663. 


Reply  of  Acceptance  of  the  Amount  paid  into  Court  (c). 

The  plaintiff  accepts  the  sum  of  £ ,  paid  into  Court  by  the 

defendant  in  satisfaction  of  the  claim  [or,  of  that  part  of  the 


(6)  See  **  Bojidsy'*  anU,  p.  663,  and  0.  XXII.  r.  1,  above  cited.  If  the 
conditioii  of  the  bond  is  not  stated  or  referred  to  in  the  claim,  the  aver- 
ment of  the  pa^rment  into  Court  should  be  preceded  by  a  statement  of  the 
condition  to  which  the  bond  was  subject. 

(<f^  Where  the  plaintiff  intends  to  accept  a  sum  paid  into  Court  in  satis- 
faction of  his  whole  claim,  he  should,  in  lieu  of  replying,  deliver  a  notice 
of  acceptance,  and  should  proceed  to  tax  his  costs  under  r.  7,  cited  ante, 
p.  798. 

Where  the  payment  is  made  only  in  respect  of  part  of  the  daim,  and 
the  plaintiff  determines  to  accept  it  in  satisfaction  of  that  part,  and  to 
abandon  the  residue  of  the  claim,  he  may,  as  above  mentioned,  discon- 
tinue the  action  as  to  such  residue,  and  deliver  a  notice  of  acceptance  of 
the  sum  paid  in.  But,  when  the  payment  into  Court  is  made  only  in 
respect  of  part  of  his  claim,  and  the  plaintiff  intends  to  insist  on  the 
residue  of  his  claim,  which  is  disputed,  there  appears  to  be  no  advanta^ 
in  delivering  such  notice  of  acceptance,  as  the  acceptance  of  the  money  in 
satisfaction  of  the  part  of  the  claim  to  which  it  is  pleaded  can  be  notified  in 
the  reply. 

If  the  ])laintiS  desires  to  contest  the  sufficiency^  of  the  amount  ]>aid  into 
Court,  it  is  usual  for  him  to  deny  its  sufficiencv  m  terms ;  but  thifl  is  not 
strictily  necessary,  as  it  is  plain  that  a  simple  joinder  of  issue  on  the 
defence  of  payment  into  Court  would  have  the  same  effect.    (O.  XIX. 
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plaintifE's  olaim,  or,  of  the  cause,  or^  oauses  of  aotion],  in  respect 
of  which  it  is  paid  in. 


Beplj/  that  the  Sum  paid  into  Court  is  not  sufficient  (rf). 

The  sxon  of  £ paid  into  Court  by  the  defendant  is  not 

enough  to  satisfy  the  plaintifE's  claim  [oTj  that  part  of  the 
plaintifi's  claim,  or,  the  cause,  or^  oauitos  of  action]  in  respect  of 
which  the  payment  into  Court  was  made. 


Retply^  where  Payment  into  Court  is  pleaded  as  to  Part  of  a 
Liquidated  Claimy  tcith  a  Defence  on  the  Facts  as  to  the 
Residue  of  the  Claim^  joining  Issue  on  sueh  Defence^  and 
accepting  the  Payment  into  Court, 

{See  R.  S.  C.  1883,  App.  K,  Sect.  II.) 

The  plaintiff  says  that : — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 
^2•  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts 

the  £ in  satisfaction  of  that  part  of  the  plaintin's 

claim  in  respect  of  which  the  payment  into  Court  was 
made. 


Reply^  to  a  Defence  in  which  Payment  into  Court  is  pkaded 
together  tcith  Allegations  denying  Liability  {see  a  Fonn  of  such 
Defence,  ante,  p.  802),  joining  Issue  on  those  Allegations,  and 
stating  that  the  Sum  paid  into  Court  is  insufficient,    . 

The  plaintiff  says  that : —  - 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 


r.  18.)  SucIl  joinder  of  issue  would  be  implied  if  the  plaintiff,  after  the 
delirery  of  a  defence  in  'which  payment  into  Court  was  pleaded,  delivered 
no  notice  of  acceptance  under  r.  7,  above  cited,  and  did  not  deliver  any 
reply  within  the  time  limited  for  that  purpose.  (0.  XXVil.  r.  18,  cited 
ante,  p.  563.) 

As  to  payment  into  Court  with  a  defence  of  tender,  see  **"  Tender,**  post, 
p.  846. 

As  to  payment  into  Court  in  cases  where  the  ]|^aintiff  has  pleaded  a 
reply  in  uie  nature  of  a  new  assignment,  under  O.  aXIII.  r.  6,  see  ante, 
p.  567.  ' 

{d)  See  preceding  note.  .      ' 
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2.  Ab  to  the  seoond  paragraph  of  the  defenoe,  the  plaintiff 
says  that  the  sum  paid  into  Court  is  not  enough  to 
satisfy  the  plaintiff's  claim  [or^  cause  of  action,  or,  that 
part  of  the  dcdm,  or,  the  cause  of  action,  to  which  the 
payment  into  Court  is  pleaded]. 


Penal  Statutes  (a). 


Penalty  (J). 


Principal  and  Agent  :  %ee  "  Agent^^  anUy  p.  613. 


Princifal  and  Sukety  :  %ee  "  Ouarantees^^*  antey  p.  716/ 


Promissoby  Notes  :  see  ante^  p.  656. 


Belease  {c). 


(a)  See  ''  Fmid  Btatutes,"  ante,  p.  311  ;  "  Limitaiion,  Staiuies  o/," 
ante,  p.  768. 

The  defence  of  not  guilty  by  statute  may  sometimeB  be  pleaded.  (See 
21  Jac.  I.  c  4,  s.  4 ;  and  <'  Nci  Guilty  by  Statute,'*  post,  p.  930.} 

(6)  See  "  Liquidated  Damages,"  ante,  p.  779 ;  **  Injunction,^*  ante,  p. 
235. 

(c)  A  release  must  be  specifically  pleaded.  (0.  XIX.  r.  16.)  At 
common  law  a  release  of  a  cause  of  action  once  accrued  must  have  been 
by  deed  under  seal  {HarriB  y.  Ooodwyn,  2  M.  &  G.  405),  but  in  equity  a 
p>arol  release  was  in  some  cases  held  effectual  where  foimded  on  con- 
sideration (see  Foakes  y.  Beer,  9  App.  Gas.  605,  611 ;  Leake  on  Contracts, 
3rd  ed.,  p.  795  ;  and  **  Accord  and  Satisfaction,**  ante,  p.  608) ;  and  it  seems 
that  in  such  cases  the  equitable  doctrines  are  now  applicable  to  actions  in 
the  Queen's  Bench  Diyision  (see  Tb,), 
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Where  the  consideratioii  for  a  parol  discharge  of  a  cause  of  action  is 
executed,  the  defence  may  be  pleaded  as  an  accord  and  satisfaction. 
(See  **  Accord  and  Satia/actiony"  ante,  p.  605.) 

As  to  renunciation  of  a  biU  or  note,  see  **  Bills  of  Exchange y**  ante, 
p.  652,  and  Edwards  v.  Walters,  (1896)  2  Oh,  157 ;  65  L.  J.  Ch.  527. 

A  receipt  in  full  for  a  debt  is  only  evidence  of  payment.  {Foster  v. 
Dawber,  6  Ex.  839,  848 ;  Farrar  v.  Hutchinson,  9  A.  &  E.  641 ;  Graves 
y.  Key,  3  B.  &  Ad.  313 ;  Lee  y.  Lancashire,  &c.  By,  Co,,  L.  B.  6  Oh. 
527,534.) 

A  release  of  one  of  joint  or  joint  and  several  debtors  in  general  releases 
all  the  co-debtors.  {Nicholson  v.  BevUl,  4  A.  &  E.  675,  683 ;  Ward  v. 
NaUonal  Bank,  8  App.  Oas.  755;  Duck  v.  Mayeu,  (1892)  2  Q.  B.  511.) 
But  the  original  contzuct  may  expressly  reserve  to  me  creditor  the  right 
of  giving  a  release  to  one  without  discharging  the  others  {Covrper  v. 
Smith,  4  M.  &  W.  519 ;  Union  Bank  of  Manchester  y.  Beech,  3  H.  &  0. 
672 ;  34  L.  J.  Ex.  133 ;  see  **  Guarantees''  ante,  f.  720);  or  the  creditor 
may  give  a  qualified  release  to  one  by  insertmg  therein  an  express 
reservation  of  his  right  of  action  against  the  others,  which  will  preserve 
his  rights  as  against  such  others  {North  v.  Wakefield,  13  Q.  B.  536;  Solly 
v.  Forbes,  2  B.  &  B.  38 ;  Thompson  v.  Lack,  3  C.  B.  540 ;  Price  v.  Barker, 
4  B.  &  B.  760 ;  24  L.  J.  Q.  B.  130 ;  Bateson  y.  Gosling,  L.  B.  7  0.  P.  9 ; 
41  L.  J.  0.  P*  53 ;  Di^  v.  Mayeu,  infra),  A  plea  of  a  release  to  an 
executor  of  one  of  joint  obligors  was  held  bad,  because  on  the  death  of 
the  one  the  debt  survived  against  the  others.  {Ashbee  v,  Pidduck,  1 
M.  &  W.  564.)  But  if  the  deceased  obligor  was  the  principal  debtor 
and  the  others  sureties,  the  release  might  operate  as  a  discharge.  (See 
**  Guarantees,''  ante,  p.  719.) 

So,  also,  a  release  given  by  one  of  several  co-creditors  was  in  general 
release  at  law  of  the  cause  of  action  as  to  all  {Ruddock's  case,  6  Co.  Bep. 
25 ;  Wilkinson  v.  Lvndo,  7  M.  &  W.  81) ;  but  this  rule  is  now  subject  to 
the  doctrines  of  equity  in  cases  where  tiie  joint  creditors  are,  in  equity, 
tenants  in  common  of  the  debt  (see  ^^  Accord  and  Satisfaction,"  ante, 
p.  607).  If  such  a  release  is  obtamed  by  the  fraud  of  the  debtor  upon 
the  releasing  creditor,  it  may  be  answered,  as  in  the  case  of  a  release 
fiiven  by  a  single  creditor,  oy  a  reply  that  it  was  obtained  by  fraud. 
{Wild  y.  WiUiams,  6  M.  &  W.  490.)  formerly,  where  such  release  was 
executed  by  collusion  between  the  releasing  creditor  and  the  debtor  in 
order  to  defraud  the  plaintiff,  and  it  was  clearly  shown  that  the  release 
was  made  in  fraud  oi  the  other  creditors,  or  where  it  was  manifest  that 
the  releasing  creditor  was  a  mere  nominal  party  to  the  action,  having  no 
Toal  interest  in  the  subject-matter  of  it,  the  Court  would  interfere  in  a 
summary  manner  to  set  aside  the  plea  of  release  in  a  common  law  action. 
{Phillips  v.  Clagett,  11  M.  &  W.  84;  Bawstorne  v,  Gandeil,  15  M.  &  W. 
;504.)  It  would  seem  now  that  xmder  the  Judicature  Acts  the  exercise  of 
such  summary  jurisdiction  is  imnocessarv,  and  that  the  parties  are  at 
liberty  to  plead  the  facts  in  the  usual  way.  (See  De  Pothonier  v. 
J)e  Mattos,  E.  B.  &  E.  461 ;  27  L.  J.  Q.  B.  260  ;  Jud.  Act,  1873,  ss.  24, 
25.)  If  the  releasing  creditor  is  not  a  party  to  the  action,  the  plaintiff 
would  be  allowed,  if  necessary,  to  have  him  added  as  a  defendant.  (See 
Piercy  v.  Fynney,  L.  B.  12  Eq.  69 ;  40  L.  J.  Ch.  404;  and  **  Accord  and 
Satisfaction,"  ante,  p.  607.) 

By  s.  113  of  the  Bankruptcy  Act,  1883,  **  Where  a  member  of  a 
partnership  is  adjudged  bankrupt,  the  Court  may  authorize  the  trustee 
to  commence  and  prosecute  any  action  in  the  names  of  the  trustee  and  of 
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Defence  of  Release. 

(R.  8.  a  1883,  App.  JD.,  Sect.  IK) 

The  oauses  of  action  were  released  by  deed  dated  the  let  of 
May,  1882,  between  the  plaintiff  of  the  first  jmrt  and  the 
defendant  of  the  second  part. 


Defence  of  the  Release  of  a  Co-contractor. 

The  alleged  debts  were  contracted  by  \ory  The  alleged  promise, 
or,  agreement  was  made  by,  or,  the  alleged  causes  of  action 
accrued  against]  the  defendant  and  J.  K.  jointly,  and  not  by  [or^ 
against]  the  defendant  alone,  and  the  plaintiff,  by  deed  dated 
the of ,  18 — ,  released  the  said  J.  K.  therefrom. 


the  bankrupt's  partnor ;  and  any  release  by  such  partner  of  the  debt  or 
demand  to  whicn  the  action  relates  shall  be  void." 

An  absolute  covenant  not  to  sue  amounts  to  a  release,  on  the  srotmd 
of  ayoiding  circuity  of  action ;  and  may  accordingly  be  pleaded  as  a 
defence.  (2  Wms.  Satind.  1871  ed.,  140,  446 ;  F<yrd  v.  Beech,  11  Q.  B. 
852,  871 ;  see  Wehh  y.  Spicer,  13  Q.  B.  886.)  But  a  covenant  not  to  sue 
for  a  limited  time  does  not  amount  to  a  release.  {lb, ;  Thimhleby  y. 
Barron^  3  M.  &  W.  210.)  Such  covenant  could  not  therefore  be  pleaded 
as  a  defence  {IbX  except  in  cases  where  the  deed  containing  a  covenant 
not  to  sue  for  a  limited  time  also  contained  a  proviso  that  if  an  action 
should  be  brought  within  the  time  the  right  of  action  should  be  forfeited. 
(Gibbons  v.  VouilUm,  8  0.  B.  483 ;  Walker  v.  Nevill,  3  H.  &  C.  403 ;  34 
L.  J.  Ex.  73 ;  Corner  v.  Sweet,  L.  E.  1  C.  R  456  ;  35  L.  J.  C.  P.  151 ; 
Bailey  v.  Bowen,  L.  B.  3  d.  B.  133.)  It  would  appear  that  a  covenant  not 
to  sue  for  a  limited  time  may  now  be  pleaded  as  a  defence  in  cases  where 
such  covenant  would  have  been  enforced  in  equity  previously  to  the  Jud. 
Acts.  (See  Jud.  Act,  1873,  s.  24  (2).)  A  covenant  with  one  of  several 
co-debtors  not  to  sue  him  does  not  operate  as  a  release  of  the  others. 
(Lacy  V.  Kinaston,  1  Ijd.  Raym.  690;  Dean  v.  Newhall,  8  T.  B.  168; 
Price  V.  Barker,  4  E.  &  B.  760 ;  24  L.  J.  Q.  B.  130 ;  Henderson  v.  StobaH, 
6  Ex.  99;  Willis  v.  De  Castro,  4  C.  B.  N.  S.  216 ;  27  L.  J.  0.  P.  243; 
Buck  v.  Mayeu,  (1892)  2  Q.  B.  511,  513.)  A  covenant  by  one  of  twr) 
joint  creditors  not  to  sue  the  debtor  does  not  operate  as  a  release  by  the 
other  joint  creditor,  and  cannot  be  pleaded  as  such.  {Walmestey  v. 
Cooper,  11  A.  &  E.  216.)  A  release  in  terms  of  one  joint  debtor,  reserving 
remedies  against  the  other,  amounts  only  to  a  covenant  not  to  sue,  and 
not  to  a  release.  {Willis  v.  De  Castro,  supra;  Green  v.  Wynn,  L,  R.  4 
Ch.  Ap.  204;  BaUson  v.  Gosling,  L.  B.  7  C.  P.  9;  41  L.  J.  C.  P.  53.) 
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Heplt/  that  the  Deed  contained  a  Heservation  of  the  Right 

of  Action  against  Defendant. 

The  deed  releasinff  the  said  J.  K.  from  the  said  debts  expressly 
reserved  the  plaintin's  remedies  against  the  defendant. 


Reply  that  the  Rehase  teas  obtained  by  Fraud. 

The  release  was  prooured  by  the  fraud  of  the  defendant. 
Partioulars  of  the  fraud  are  as  follows : — [here  state  par* 
ticulars^. 

Reply  that  the  Release  was  subject  to  a  certain  Condition^  and  that 

such  Condition  had  not  been  satisfied. 

The  release  was  by  the  terms  of  the  deed  subject  to  a  con- 
dition that  [here  set  forth  the  condition,  and  negative  the  performance 
thereof]. 


Eescission  (a). 


(a)  It  is  competent  to  the  parties  to  a  contract,  at  any  time  before 
breach  of  it,  by  a  new  contract  to  add  to,  subtract  from,  or  vary  the  terms 
of  it,  or  altogether  to  waive  and  rescind  it.  {Ooea  y.  Lord  Nugent y  5  B.  & 
Ad.  68,  05.)  The  substituted  contract  forms  a  good  defence  to  an  action 
on  those  terms  of  the  previous  contract  which  have  been  altered  by  it, 
and  may  be  so  pleaded  without  any  performance  or  satisfaction,  which  is 
required  to  cozistitute  a  good  defence  after  breach.  {Tayl4)r  v.  Hilary ^ 
1  C.  M.  &  B.  741 ;  see  Patmore  v.  Colhum,  1  0.  M.  &  B.  65;  Hohson  v. 
C&wley,  27  L.  J.  Ex.  205;  see  **  Accord  afid  Satisfaction,^*  ante,  p.  606.) 
So  also  an  afi;reement  by  the  parties  to  a  contract  to  rescind  it,  if  made 
before  any  breach  has  been  committed,  forms  a  defence  to  an  action 
brought  upon  the  contract  so  rescinded.  A  contract  cannot  be  rescinded 
without  tibe  consent  of  both  parties.  {Franklin  v.  Miller,  4  A.  &  E.  599, 
606;  Fitt  v.  CoManet,  4  M.  &  G.  898.) 

It  was  a  rule  at  common  law  that,  if  the  original  contract  was  under 
seal,  it  could  be  altered  or  discharged  only  by  deed  {Rippinghall  v.  Lloyd, 
5  B.  &  Ad.  742 ;  West  v.  Blakevmy,  2  M.  &  G.  729 ;  Ellen  v.  Topp,  6  Ex. 
424);  and  tiiat  a  subsequent  parol  contract  afPoided  no  defence  to  an 
action  on  a  covenant  (76. ;  Spence  v.  Healey,  8  Ex.  668 ;  and  see  Smith  v. 
Trowsdale,  3  E.  &  B.  83).  In  equity,  however,  a  ^arol  alteration  or 
rescission  of  a  contract  under  seal  might  be  effectual  if  founded  on  con- 
sideration; and  in  such  cases  the  equity  doctrine  would  now  prevail. 
(See  "  Accord  and  Satisfaction,"  ante,  p.  608.) 

An  agreement  not  to  enforce  the  performance  of  the  covenants  in  a 
deed  is  a  good  consideration  for  a  new  promise  {Nash  v.  Armstrong,  10 
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0.  B.  N.  S.  259;  30  L.  J.  0.  P.  286;  Gwynne  v.  Davy,  1  M.  &  Q.  8.57); 
and  if  the  promise  made  on  such  consideration  has  be^  performed,  these 
facts  woidd  form  a  good  defence  to  an  action  on  the  coyenants  {per 
Willes,  J.,  Nash  v.  Armstrong ,  supra). 

If  the  original  contract  was  such  that  the  law  required  it  to  be  in 
writing,  the  alteration  in  any  part  must  also  be  in  writing,  although  the 
part  altered  be  such  that,  u  the  subject  of  a  separate  contract,  it  might 
be  agreed  upon  without  writing.  {Ooss  y.  Lord  Nugent,  5  B.  &  Ad.  58 ; 
Harvey  y.  Qrabkarnt  5  A.  &  E.  61 ;  Stowdl  y.  Robinson,  3  Bing.  N.  C.  937 ; 
Marshall  y.  Lynn,  6  M.  &  W.  109 ;  Moore  y.  Campbell,  10  Sx.  323 ;  23 
L.  J.  Ex.  310;  NoUe  y.  Ward,  L.  E.  1  Ex.  117 ;  2  lb.  135;  85  L.  J,  Ex. 
81 ;  36  /Z>.  91 ;  Sanderson  y.  Graves,  L.  B,  10  Ex.  234 ;  44  Ii.  J.  Ex.  210.) 
No  action  can  be  maintained  upon  such  contract  in  its  altered  state  unless 
the  whole  is  in  writing  {Goss  y.  Lord  Nugent,  supra) ;  and  the  alteration, 
unless  in  writing,  cannot  be  set  up  in  answer  to  an  action  upon  the  con- 
tract in  its  original  state  {Moore  y.  Campbell,  supra  ;  Noble  y.  Ward,  supra) ; 
though  where  the  contract  has  been  by  consent  performed  in  a  different 
manner,  the  fact  that  the  defendant  assented  to  such  substituted  perform- 
ance may  be  proyed  by  oral  eyidence  (see  Leather  Cloth  Co,  y.  Hieronimus, 
L.  E.  10  Q.  B.  140 ;  44  L.  J.  a  B.  54 ;  Hickman  y.  Haynes,  L.  E.  10  C.  P. 
598 ;  44  L.  J,  0.  P.  358 ;  Plevins  y.  Downing,  1  0.  P.  D,  220 ;  45  L.  J. 
0.  P.  695;  *' Sale  of  Goods,'*  atUe,  p.  320). 

Where  the  original  contract  is  such  as  must  by  law  be  made  in  writing, 
it  seems  that  it  can  be  wholly  abandoned  or  rescinded  by  parol  agreement. 
{Goss  y.  Lord  Nugent,  5  B.  &  Ad.  58,  66 ;  and  see  Harvey  y.  Grabham, 
5  A.  &  E.  61,  74;  Noble  y.  Ward,  supra;  Leake  on  Contracts,  3rd  ed., 
p.  687.)  If  the  original  contract  was  put  in  writing  merely  by  the  will 
of  the  parties,  and  not  in  consequence  of  a  reauirement  of  law,  it  may  be 
either  partially  altered  or  wholly  rescinded  oy  parol  agreement  without 
writing.    {Goss  y.  Lord  Nugent,  5  B.  &  Ad.  58,  65.) 

A  defence  of  an  alteration  in,  or  rescission  of  the  terms  of  the  contract, 
must  show  that  the  alteration  or  rescission  took  place  before  the  breach. 
A  breach  committed,  and  right  of  action  consequently  yested,  can  be  dis- 
charged only  by  accord  and  satisfaction  {Edwards  y.  Chapman,  1  M.  &  W, 
231 ;  and  see  Plevins  y.  Downiiig,  supra;  *^ Accord  and  Satis/actum,**  ante, 
p.  608),  or  by  a  release  under  seal  {Goldham  y.  Edwards,  17  C.  B<.  141), 
or  a  yalid  equitable  release  (see  **  Release,*'  ante,  p.  804);  except  in  the 
case  pf  renunciation  of  rights  under  bills  of  exchange  and  promissory 
notes :  as  to  which,  see  ante,  p.  652. 

The  rescission  of  the  contract  is  sometimes  pleaded  in  the  form  that, 
before  any  breach,  the  plaintiff  exonerated  and  discharged  the  defendant 
from  his  promise.  (See  the  aboye  form ;  King  y.  Gill^,  7  M.  &  W.  55 ; 
Goldham  y.  Edwards,  17  C.  B.  141.)  Bat  in  order  to  support  the  defence 
of  exoneration,  the  defendant  must  proye  a  mutual  exoneration,  agreed  to 
on  both  sides,  before  breach,  amounting  to  a  rescission  of  the  contract. 
{lb,  ;  and  see  Reid  y.  Hoskins,  6  E.  &  B.  961 ;  26  L.  J.  Q.  B.  5 ;  Hobmm 
y,  Cowley,  27  L.  J.  Ex.  205.) 

A  renunciation  of  the  contract,  or  a  total  refusal  to  perform  it  before 
the  time  of  performance  has  arriyed,  maj  be  acted  upon  by  the  other 
party,  and  so  adopted  by  him  as  a  rescission  of  the  contract.  {Hochsier 
y.  De  la  Tour,  2  E.  &  B.  678 ;  Frost  y.  Knight,  L.  E.  7  Ex.  Ill ;  41  L.  J. 
Ex.  79 ;  Mersey  Steel  Co,  y.  Naylor,  9  App.  Cas.  434 ;  53  L.  J.  Q.  B.  497 ; 
Johnstone  y.  Milling,  16  Q.  B.  D.  460 ;  55  L.  J.  Q.  B.  167 ;  Synge  y.  Synge, 
(1894)  1  Q.  B.  466.) 
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De/etice  that  the  Contract  was  rescinded  before  Breach^ 
{B.  S.  a,  1883,  App,  D.  Sect.  IV.) 

The  contract  was  rescinded  [or,  The  defendant  was  exonerated 
"by  the  plaintiff]  before  breach. 

Particulars  are  as  follows: — ^An  arrangement  between  the 
plaintiff  and  the  defendant,  made  verbally  on  the  15th  of  April, 
1882  [or,  by  letter  from  the  defendant  to  the  plaintiff  and 
answer  of  plaintiff,  dated  the  14th  and  15th  of  April,  1882]. 


Defence  to  an  Action  on  a  Contract  for  the  Sale  of  Landy  that  the 
Defendant  rescinded  the  Contract  under  a  Power  contained  in 
the  Conditions  of  Sale :  see  "  Sak  ofLandy^'  post,  p.  820. 


Sale  op  Goods  (a). 


(a)  See  "  Sale  of  Goods,''  ante,  p.  314,  and  the  Sale  of  Goods  Act,  1893, 
there  cited.  The  dtation  of  sections  in  the  following  notes  refer  to 
sections  of  that  Act,  unless  some  other  statute  is  specified. 

Where  the  price  of  goods  sold  is  claimed  as  a  debt,  the  defendant, 
although  he  cannot  plead  a  mere  denial  of  the  debt,  may  plead  any  facts 
which  negative  its  existence,  or  which  show  that  the  action  is  not  main- 
tainable on  other  grounds.  (See  O.  XXI.,  rr.  1,  3,  cited  arde,  p.  550.) 
Thus,  he  may  deny  the  alleged  contract  of  sale,  as  in  the  first  form  in  the 
text,  and  such  denial  will  be  construed  as  a  denial  that  any  such  contract 
was  in  fact  made,  or  that  the  facts  are  such  as  would  imply  such  a  con- 
tract    (O.  XLX.  r.  20,  cited  ante,  p.  549.) 

The  defendant  may  plead  as  a  defence  pro  tanto  that  the  agreed  price 
was  less  than  the  amount  claimed  as  the  price  by  the  plaintiff,  or  that  the 
goods  were  sold  without  any  agreement  as  to  the  amount  to  be  paid  for 
them,  and  that  the  sum  claimed  by  the  plaintiff  is  in  excess  of  what  was 
a  reasonable  price  for  the  goods  under  the  circumstances.  (See  s.  8,  cited 
ante,  p.  317.) 

Where  the  claim  merely  alleges  the  delivery  of  goods  in  pursuance 
of  an  order,  it  will  be  a  good  defence  to  deny  uie  fact  of  such  delivery. 
Where  the  claim  alleges  an  order  by  the  defendant  to  the  plaintiff  for 
goods,  a  denial  of  that  allegation  is  not  in  itself  a  defence,  ii  other  facts 
appear  on  the  claim  from  which  liability  may  arise  independently  of  the 
order,  such  as  the  retention,  or  user  of  the  goods  by  the  defendant.  As 
to  the  effect  of  such  retention,  see  s.  35,  cited  aivte,  p.  315. 

As  to  defences  admitting  the  original  existence  of  the  debt,  but  show- 
ing that  it  has  been  discharged  by  matter  subsequent,  as  by  payment,  &c., 
or  that  for  other  reasons  the  action  is  not  maintainable,  see  **  Accord  and 
Satisfaction,"  ante,  p.  605 ;  **  Bill  or  Note  taken  for  the  Debt"  ante,  p.  658 ; 
** Limitation,  Statutes  of,"  ante, p. 766 ;  ''Payment,''  ante,  p. 794 ;  ''Release," 
anU,  p.  804;  "  Bescission,"  ante,  p.  807;  "  Set-off,"  post,  p.  822. 
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Denial  of  the  alkged  Contract  of  Sale  or  Purchase  of  Oooek. 

The  plaintif!  did  not  sell,  &o.,  or^  agree  to  sell,  &o.,  or^  The 
defendant  did  not  purohasey  &o,y  or^  agree  to  purohasey  &o.,  as 
alleged  [varying  the  denial  according  to  the  terms  of  the  allegation 
traversed:  see  *^  Agreements^''  ante^  p.  616]. 


Defence  that  s,  ^  of  the  Sale  of  Goods  Act,  1893,  has  not  been 
complied  with :  see  "  FratidSy  Statute  of"  ante^  p.  710. 


Defence  to  an  Action  for  the  Piice  of  Goods,  denying  the  alleged 

Price  of  the  Goods  {a), 

{See  R.  S.  C.  1883,  App.  D.  Sect.  IV.) 

The  price  was  not  £ .     \_Sere  state  what  the  price  agreed 

upon  really  was,  and  plead  some  defence  to  the  admitted  price,  or 
pay  the  amount  into  Court.'] 


Defence  to  a  like  Action,  that  there  was  no  Agreement  as  to  Pric^, 
and  that  the  Price  claimed  is  unreasonable  (a). 

1.  There  was  no  agreement  as  to  the  price  to  he  paid  bj  the 
defendant  for  the  goods,  and  the  reasonable  price  for  the  same 
is  £ only. 

2.  [H^re  plead  some  defence  as  to  the  residue  of  the  plaintiff* s 
claim,  or  pay  the  amount  of  such  residue  into  Court:  see  ^^  Payment 
into  Court,''  ante,  p.  798.] 


Defence  to  an  Action  for  the  Price  of  Goods  Sold  and  Delivered, 

denying  the  Delivery  {a). 

{R.  S.  C.  1883,  App.  D.  Sect  IV.) 

The  goods  were  not  delivered  to  the  defendant. 

(a)  See  preceding  note. 
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Like  Defence  as  to  Part  only  of  the  Plaintiff^ b  Claim  for  the  Price 

of  Goods, 

{See  R.  S.  C.  1883,  App,  D.  Sect.  IV.) 

Except  as  to  £ ,  parcel  of  the  plaintiff's  claim,  [here  state 

the  defence,  as  in  the  preceding  or  st^cceeding  forms']. 


Defence  to  an  Action  for  the  Price  of  Goods  where  it  is  alleged  in 
the  Claim  that  the  Goods  were  ordered  by  the  Defendant  (a). 

{R.  8.  C.  1883,  App.  D.  Sect.  IV.) 

The  defendant  did  not  order  the  goods. 


Defence  to  an  Action  for  the  Price  of  Goods,  that  the  Goods  were 
Sold  upon  Credit,  and  that  the  Period  of  Credit  has  not 
expired  (b). 

The  goods  were  sold  upon  terms  of  credit,  viz.  [liere  state  the 
terms,  as,  for  instance,  upon  the  terms  that  the  defendant  should 

pay  for  them months  after  delivery],  and  the  said  period 

of  credit  had  not  expired  at  the  time  of  action  brought. 


Defence  to  ajike  Action,  that  the  Goods  were  to  be  paid  for  by  a 
Dill  of  Exchange,  and  that  the  Period  fof*  which  the  Bill  was 
to  run  has  not  expired  (b). 

The  goods  v^rere  sold  upon  the  terms  that  they  should  be  paid 
for  by  a  bill  of  exchange,  to  be  drawn  by  the  plaintiff  and 
accepted  by  the  defendant  for  the  payment  of  the  price  of  the 
goods  to  the  plaintiff months  after  the  date  of  the  delivery 


fa)  See  preceding  note. 

b)  Where  goods  are  sold  upon  credit,  no  action  will  lie  for  the  price 
until  the  period  of  credit  has  expired.  {Webb  v.  FairmaneTy  3  M.  &  W. 
473 ;  Ferguson  v.  CarringUm,  9  B.  &  0.  69 ;  Strutt  v.  Smithy  1  C.  M.  &  £. 
312 ;  Ashfarth  v.  Bedford,  L.  R.  9  C.  P.  20  ;  43  L.  J.  C.  P.  67.)  Similarly, 
where  goods  are  sold  and  delivered  upon  the  terms  that  they  shall  be  paid 
for  by  a  bill  of  exchange,  no  action  under  ordinary  circumstances  will  lie 
for  the  price  until  the  expiration  of  the  period  for  which  the  bill  was  to  run, 
even  though  no  bill  be  in  fact  given.  (See  Mussen  v.  Price,  4  East,  147  ; 
Dutton  V.  SoUmanaotiy  3  B.  &  P.  682 ;  Paul  v.  Dod,  2  0.  B.  800.) 
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of  the  goods,  and  the  action  was  oommenoed  before  the  time  at 
which  the  said  bill  would  have  become  payable. 


Fm*  Forms  of  Defence  to  a  like  Action  on  the  Ground  that  a  Bill 
of  Exchange  or  Promissory  Note  has  been  taken  for  the 
Debt  (6),  see  "  Bill  or  Note  taken  for  the  Debt,''  ante,  p.  658 ; 
and  "  Accord  and  Satisfaction,*'  ante,  p.  609. 


Defence  to  an  Action  for  the  Price  of  Goods  sold  by  Sample,  where 

the  Goods  were  not  equal  to  Sample  (c), 

1.  The  goods  were  sold  bj  sample,  and  were  inferior  in  quality 

to  the  sample,  and  were  worth  £- less  than  if  they  had  been 

of  the  same  quality  as  the  sample. 

2.  As  to  £ ,  being  the  balance  of  the  price  claimed  after 

deducting  the  said  £ \here  plead  some  defence  as  to  the 

residue  ^  the  price  claimed,  after  deducting  for  the  deficiency  in 
quality,  or  plead  payment  of  that  amount  into  Court :  see  "  Pay- 
ment  into  Court,"  ante,  p.  798]. 


(h)  See  preceding  note. 

(c)  By  8.  13  of  the  Sale  of  Ooods  Act»  1893,  '*  Where  there  is  a  oontract 
for  the  sale  of  goods  by  description,  there  is  an  implied  condition  that  the 
goods  shall  correspond  with  the  description ;  and  if  the  sale  be  by  samplet 
as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of  uie  gcxida 
corresponds  with  the  sample  if  the  goods  do  not  also  correspond  wim  the 
desciiption." 

By  s.  15,  '*  (1)  A  contract  for  sale  is  a  contract  for  sale  by  sample  where 
there  is  a  term  in  the  contract,  express  or  implied,  to  that  effect:  (2)  In 
the  case  of  a  contract  for  sale  by  sample — (a)  There  is  an  implied  condition 
that  the  bulk  shall  correspond  with  the  sample  in  quality :  (b)  There  ia 
an  implied  condition  that  the  buyer  shall  have  a  reasonable  opportunity 
of  comparing  the  bulk  with  the  sample :  (c)  There  is  an  implied  condition 
that  the  ^oods  shall  be  free  from  any  defect,  rendering  them  unmerchant- 
able, which  would  not  be  apparent  on  reasonable  examination  of  the 
sample." 

As  to  the  purchaser's  ^neral  right  of  examining  the  goods  to  see  if 
th^  are  in  conformity  with  the  contract,  see  s.  34,  cited  anU,  p.  315. 

On  a  sale  by  sample,  the  purchaser  is  in  general  entitled  to  reject  the 
goods  if  they  do  not  correspond  with  the  sample  and  there  has  been 
nothing  amounting  to  an  acceptance  thereof  on  his  part.  (See  s.  15,  f2) 
aupra,  and  ss.  35  and  36,  cited  ante^  p.  315 ;  and  see  Heiibuit  y.  Hickfon^  L.R. 
7  C.  P.  438  ;  41  L.  J.  C.  P.  228 ;  GHmoldhy  v.  WdU,  L.  R.  10  C.  P.  891 ;  44 
L.  J.  C.  P.  203 ;  Ptrkim  v.  Btll,  (1893)  1  a  B.  193;  62  L.  J.  Q.  B.  91.) 

See  further  as  to  sales  by  sample  or  description,  "  Warranty ^^*  notes  (c) 
and  (d),  ante,  pp.  360,  362. 
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Defence  to  an  Action  for  the  Price  of  Goods  sold  tcith  an  express 
Warranty  where  the  Goods  did  not  correspond  with  such 
Warranty  {d). 

1.  The  plaintiff  sold  the  goods  to  the  defendant  by  warranting 
them  to  be  \here  state  the  warranty^  and  the  said  goods  were 
not  of  the  desoription  or  quality  warranted,  and  were  of  an 
inferior  description  and  quality.  They  were  [here  state  in  what 
respect  the  goods  were  not  in  accordance  with  the  warranty^  and  by 


{d)  Where  the  goods  liave  been  sold  with  a  warranty,  either  express  or 
implied,  and  are  not  in  accordance  with  the  warranty,  the  buyer,  although 
he  nas  accepted  the  ^oods,  may  in  general  plead  these  facts  and  the  con- 
sequent diminution  in  value  of  the  goods  oy  way  of  a  defence  pro  tantOj 
in  reduction  of  the  amount  of  a  claim  for  the  agreed  price.  (See  s.  53  (1), 
cited  ante,  p.  356,  and  see  generally  **  Warranty, ^^  ante,  p.  355.)  But 
these  facts  will  be  a  defence  only  to  the  extent  to  which  the  goods  are 
diminished  in  value  by  reason  of  the  breach  of  warranty,  and  if  the 
defendant  has  by  reason  of  such  breach  sustained  any  special  damage 
apart  from  the  diminution  in  value  of  the  ^oods,  such  special  damage 
cannot  be  pleaded  by  way  of  defence  to  an  action  for  the  price,  though  it 
may  form  the  subject  of  a  cross-action  or  counterclaim.  {lb, ;  and  see 
Drummond  v.  Van  Ingen,  12  App.  Cas.  284 ;  Mackay  v.  Bannister ,  16 
Q.  B.  D.  174.)  In  such  last-mentioned  case  it  is  usually  the  best  course 
to  plead  the  diminution  in  value  by  way  of  defence  pro  tanto,  and  to 
coimterclaim  for  the  special  damage.  The  defendant,  however,  is  not 
compelled  to  adopt  this  course,  and  may,  instead  of  pleading  the 
diminution  in  value  by  way  of  defence,  rely  wholly  upon  a  counterclaim 
in  respect  of  the  breach  of  warranty  or  sue  upon  it  in  a  cross-action. 
[lb, ;  see  Thomsati  v.  South  Eastern  By.  Co,,  9  Q.  B.  D.  320 ;  Lowe  v. 
Holme,  10  a  B.  D.  286 ;  52  L.  J.  Q.  B.  270.) 

In  cases  where  by  reason  of  the  breach  of  warranty  the  goods  are 
wholly  worthless,  and  of  no  value  whatever,  these  facts  may  be  pleaded 
as  a  complete  defence  to  an  action  for  the  stipulated  price.  {Street  v.  Blay, 
2  B.  &  Ad.  456;  Foidton  v.  LaUimore,  9  B.  &  C.  259.) 

On  an  executory  contract  for  the  sale  of  non-specific  goods  of  a  par- 
ticular description,  it  is  a  condition  of  the  contract  that  the  goods  suppUed 
shall  answer  that  description  (see  s.  13,  cited  ante,  pp.  360,  362),  ana  the 
purchaser  may  reject  any  goods  tendered  by  the  vendor  which  are  not  of 
that  description  (see  "  Warranty,"  ante,  p.  361).  But  a  mere  breach  of 
warranty  on  the  sale  of  specific  goods  or  chattels  does  not  entitle  the  pur- 
chaser to  rescind  the  contract  in  toto  and  to  reject  or  return  the  chattel, 
xmless  there  was  a  condition  in  the  contract  to  that  efPect.  (See  lb.  ante, 
p.  356.)  It  is  a  good  defence,  however,  to  an  action  for  the  price  of  goods 
that  the  goods  were  sold  upon  condition  that  they  might  be  returned  if 
not  in  accordance  with  a  warranty  or  representation  of  the  seller,  and 
that  they  did  not  agree  therewith,  and  were  returned  accordingly.  {Street 
V.  Blay,  supra;  Head  v.  Tattersall,  L.  E.  7  Ex.  7;  41  L.  J.  Ex.  4; 
Hinchdiffe  v.  Barwick,  6  Ex.  D.  177 ;  49  L.  J.  Ex.  495 ;  Elphick  v. 
Barnes,  5  0.  P.  D.  321 ;  see  "  Warranty,'*  ante,  p.  356.) 

B.L,  '  3  G 
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reason  of  such  inferiority  were  worth  £ less  than  it  they 

had  been  goods  of  the  description  and  quality  warranted. 
2.  [2%e  same  as  paragraph  2  of  the  preceding  farm.l 


The  like^  toith  a  Counterclaim  for  Special  Damages  for  the  Breach 

of  Warranty  {d). 

Defence. 

The  defendant  says  that : — 

1.  [_The  same  as  paragraph  1  oftlie  last  preceding  fonn.^ 

Oounterolaim. 

2.  The  defendant  repeats  paragraph  1  of  his  defence,  and 
Fays  that  he  has  further  suffered  damage  by  the  said  breach  of 
the  said  contract  of  warranty,  as  hereinafter  stated.  Previously  to 
the  said  sale,  the  defendant  had,  as  the  plaintiff  well  knew  at  the 
time  of  the  said  sale,  entered  into  a  contract  with  E.  P.,  for  the 
sale  at  a  higher  price  to  the  said  E.  F.  of  goods  of  the  same 
description  and  quality,  and  the  plaintiff  sold  and  the  defendant 
purchased  the  said  goods  expressly  for  the  purpose  of  enabling 
the  defendant  to  fulfil  that  contract,  and  the  defendant,  upon 
receiving  the  said  goods,  delivered  them  to  the  said  E.  F.  in 
alleged  fulfilment  of  his  said  contract,  but  the  said  E.  F.  refused 
to  accept  the  goods  as  not  being  of  the  said  description  and 
quality. 

Defence  to  an  Action  for  not  Delivering  Goods  contracted  to  be 

Soidf  denying  the  alleged  Breach, 

The  defendant  delivered  the  goods  to  the  plaintiff  according 
to  the  terms  of  the  said  contract. 


Defence  to  a  like  Action^  that  the  Plaintiff  teas  not  ready  atid 
tcilling  to  accept  and  pay  for  the  Goods  {e). 

(It.  8.  a  1883,  App.  D.  Sect.  V.) 

The  plaintiff  was  not  ready  and  willing  to  accept  and  pay  for 
the  goods. 


Id)  See  preceding  note. 


«)  By  s.  28  of  the  Sale  of  Goods  Act,  1893,  <<  Unless  otherwise  agreed. 
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Defence  to  an  Action  for  not  accepting  Goods  contracted  to  be  Sold^ 
that  the  Plaintiff  was  not  ready  and  willing  to  deliver  the 
Chods{e). 

{R.  8.  C.  1883,  App.  D.  Sect  F.) 

The  plaintiS  waa  not  ready  and  mlling  to  deliver  the  goods. 


Defence  to  a  like  Action  y  that  the  Contract  was  for  a  particular 
description  of  Goods,  and  that  the  Plaintiff^  was  not  ready  and 
willing  to  deliver  Goods  ofthut  descnptUm  {f). 

By  the  terms  of  the  said  oontraot  the  goods  to  be  supplied 
and  delivered  by  the  plaintiff  were  to  be  \_here  state  the  description 
atid  quality  of  goods  contracted  for\  and  the  plaintiff  was  not 
ready  and  willing  to  deliver  goods  ot  that  description  and  quality 
to  the  defendant. 


delivery  of  the  goods  and  payment  of  the  price  are  concurrent  conditions, 
that  is  to  say,  me  seller  must  be  ready  and  willing  to  give  possession  of 
the  goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession  of  the 
goods." 

Accordingly,  it  is  a  condition  precedent  to  a  right  of  action  for  breach 
of  the  contract  that  the  plaintiff  should  have  been  ** ready  and  willing" 
to  perform  the  contract  on  his  part,  unless  there  has  been  a  waiver  or 
dispensation  on  the  part  of  the  defendant  (see  '*  Sale  of  Goods,**  ante, 
p.  314 ;  Beuter  v.  Sala,  4  C.  P.  D.  239 ;  48  L.  J.  C.  P.  492 ;  Cort  v. 
Ambergate  Ry,  Co,,  17  Q.  B.  127 ;  20  L.  J.  Q.  B.  460) ;  and  **readinee8 
and  wHlingness  "  to  perform  an  act  implies  the  ability  to  do  it  {De  Medina 
V.  Norman,  9  M.  &  W.  820;  Laturt-jice  v.  Knowles,  5  Bing.  N.  C.  399; 
Ellis  T,  Rogers,  29  Ch.  D.  661,  667).  Where  the  delivery  of  the  ijoods 
and  the  payment  of  the  price  are  to  be  concurrent  acts,  such  readiness 
and  willingness  is  sufficient  to  enable  either  party  to  maintain  an  action 
for  the  breach  by  the  other,  and  it  is  not  necessary  to  prove  an  actual 
tender  either  of  the  goods  or  the  money.  {Jackson  v.  Allaway,  6  M.  &  G. 
942  ;  Boyd  v.  Lett,  1  0.  B.  222  ;  Rawson  v.  Johnson,  1  East,  203.) 

As  to  conditions  precedent  in  the  case  of  sales  of  goods,  see  further 
'* Sale  of  Goods,**  ante,  p.  314;  **  Warranty,**  ante,  p.  356,  and  *' Conditions 
Precedent,**  ante,  p.  188. 

ie)  See  preceding  note. 
/)  See  note  (c),  ante,  p.  812. 
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Defence  to  a  like  Action^  where  Time  is  of  the  Essence  of  the 
Contract y  thnt  the  Plaintiff  was  not  ready  and  mliing  to 
deliver  the  Goods  within  the  Time  stipulated  for  Delivery  (g). 

By  the  terms  of  the  said  agreement  the  goods  were  to  be 

delivered  within months  from  the  date  of  the  agreement 

[oTy  as  the  case  tnay  Jc],  and  not  otherwise,  and  the  plaintiff  was 
not  ready  and  willing  to  deliver  the  goods  within  that  period. 


Defence  to  a  like  Action,  where  the  Agreement  did  not  specify  any 
Time  for  Delivery y  that  the  Plaintiff  was  not  ready  and  willing 
to  deliver  the  Goods  within  a  reasonable  Time  (g). 

The  goods  were  to  be  delivered  within  a  reasonable  time,  and 
not  otherwise,  and  the  plaintiff  was  not  ready  and  willing  to 
deliver  the  goods  within  a  reasonable  time  in  that  behalf. 


Form  of  Counterclaim  for  Breach  of  Contract  in  not  delivering 

Goods  sold. 

{E.  S.  C.  1883,  App.  D.  Sect.  VIIL) 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach 
of  a  contract  for  the  sale  and  delivery  by  the  plaintiff  to  the 


{g)  By  B.  10  (1)  of  the  Sale  of  Goods  Act,  1893,  **  Unless  a  different 
intention  appears  from  the  terms  of  the  contract,  stipulations  as  to  time 
of  payment  are  not  deemed  to  be  of  the  eesence  of  a  contract  of  sale. 
Whether  any  other  stipulation  as  to  time  is  of  the  essence  of  the  contract 
or  not  depends  on  the  terms  of  the  contract." 

In  the  case  of  an  ordinary  mercantile  contract  for  the  supply  of  one 
entire  quantity  of  non-specific  goods,  the  time  fixed  by  the  contract  is 
usually  considered  as  being  of  the  essence  of  the  contract  in  the 
absence  of  anything  in  the  contract  to  show  a  contrary  intention.  {Cod- 
dingUm  v.  Paleologo,  L.  E.  2  Ex.  193 ;  36  L.  J.  Ex.  73 ;  Bitwe^  v.  Shandy 
2  App.  Cas.  455 ;  46  L.  J.  Q.  B.  561 ;  Iteuter  v.  Sala,  4  0.  P.  D.  239,  249 ; 
48  L.  J.  0.  P.  492.) 

By  B.  29  (2)  of  the  Sale  of  Goods  Act,  1893,  **  Where  under  the  contract 
of  sale  the  seller  is  bound  to  send  the  goods  to  the  buyer,  but  no  time  for 
sending  them  is  fixed,  the  seller  is  bound  to  send  them  within  a  reasonable 
time." 

By  s.  29  (4),  **  Demand  or  tender  of  delivery  may  be  treated  as  in- 
effectual unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is 
a  question  of  fact." 

By  s.  10  (2),  '*In  a  contract  of  sale  'month'  means,  primd  /acie, 
calendar  month." 
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defendant  of  6,000  tons  of  Merthyr  steam  coal,  at  18*.  6d.  per 
ton,  f.  0.  b.  at  OardiiBE,  by  equal  monthly  deliveries  over  the 
first  five  months  of  1882. 

2.  The  April  and  May  instalments  were  not  delivered. 

Partioulars  of  the  damage : — 

£      8.    d. 
Difference  between  market  price  in  April  and 
May,  and  the  contract  price,  2«.  6rf.  per  ton, 

on  2,000  tons 260     0     0 

The  defendant  counterclaims  £260. 

(Signed) 

Delivered 


Foi-ni  of  a  Defence  of  SeUoff  of  a  Debt  for  the  PHce  of  Goods 
Sold  and  Delivered:  see  "  Set-off  J'  post,  p.  826. 


Ibr  Defences  on  the  Gh'ound  of  Fraud,  see  "  Fraud,''  ante,  p.  706. 
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Denial  of  Agreement  {a). 

There  was  no  agreement  between  the  plaintiff  and  the  defen- 
dant [or.  It  was  not  agreed  as  alleged,  or,  as  the  case  may  be,  accord- 


(a)  An  agreement  is  the  result  of  the  mutual  assent  of  two  parties  to 
certain  terms,  and  there  is  no  concluded  or  binding  agreement  unless  or 
until  the  terms  are  ascertained,  either  expressly  or  by  implication.  (See 
Chinnodc  v.  Marchione$8  of  Ely,  4  De  G.  J.  &  8. 638, 643 ;  Huwey  v.  Home- 
Payne,  4  App.  Gas.  311 ;  48  L.  J.  Oh.  846 ;  PresUm  v.  Lucky  27  Oh.  D.  497, 
502.) 

If  an  afi;reement  to  purchase  or  sell  is  made  subject  to  certain  conditions 
then  specified,  or  to  be  specified  by  the  party  msUking  it,  or  his  solicitor, 
then,  until  those  conditions  are  accepted,  there  is  no  concluded  agreement; 
so,  where  to  a  proposal  an  assent  is  given  subject  to  a  provision  as  to  a 
contract  being  prepared  and  approved,  then  the  stipulation  as  to  the  con- 
tract is  a  term  of  the  assent,  and  there  is  no  agreement  independent 
of  that  stipulation.  {Chinnock  v.  Marchioness  of  Ely,  supra;  Winn  v. 
Bull,  7  Ch.  D.  29 ;  47  L.  J.  Ch.  139 ;  Bossiter  v.  Miller,  3  App.  Gas. 
1124,  1139,  1151  ;  48  L.  J.  Ch.  10;  Jones  v.  Daniel,  (1894)  2  Ch.  332; 
63  L.  J.  Ch.  562.)     But  if  an  offer  to  purchase  or  sell  is  accepted, 
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ing  to  the.  allegation  in  the  statement  of  claim  :  see  "  AgreententSy^* 
antCy  p.  616.] 

The  likey.  alleging  further  that  the  Agreement  was  subject  to  a 
Formal  Contract  being  drawn  and  approved  by  the  Solicitors 
qft/ie  Parties  (a). 

1.  The  alleged  agreement  is  denied.  There  was  no  concluded 
agreement  between  the  plaintiff  and  the  defendant. 

2.  If  there  was  an  agreement,  it  was  made  subject  to  a  condi- 
tion that  a  formal  con&act  should  be  drawn  by  the  [plaintiffs] 
solicitors  and  approved  by  the  [defendant's]  solicitors,  and  no 
such  contract  has  been  [either  drawn  or]  approved. 


Defence  of  the  Statute  of  Frauds  (b) :  see  "  Fraudsy  Statute  ofy 

antCy  p.  711. 


>> 


Defence  to  an  Action  against  a  Purchaser  for  not  completing,  that 
the  Plaintiff  was  not  ready  and  icilling  to  convey  {c). 

The  plaintiff  was  not  ready  and  willing  to  convey  the  said 
premises  to  the  defendant  according  to  the  terms  of  the  said 
agreement  [or,  the  said  conditions  of  sale]. 


and  the  acceptance  is  accompanied  by  a  statement  that  the  acceptor 
desires  that  the  arrangement  snould  be  put  into  more  formal  language, 
that  statement  will  not  prevent  the  offer  and  acceptance  constituting  a 
concluded  contract.  {Crosaleif  v.  Maycock,  L.  E.  18  Eq.  180 ;  43  L.  J.  Ch. 
379  ;  Bolton  v.  Lnmhert,  41  Oh.  D.  295,  305  ;  58  L.  J.  Ch.  425 ;  and  see 
Bristol  Aerated  Bread  Co,  v.  Maggs,  44  Ch.  D.  616 ;  59  L.  J.  Ch.  472. 
Jones  V.  Daniel y  supra,) 

(a)  See  preceding  note. 

(6)  As  to  defences  founded  on  the  Statute  of  Frauds,  see  "  Sale  of  Land  *^ 
ante,  p.  323;  '*  Frauds,  StatiUeof*'  ante,  p.  709. 

(c)  As  to  the  mode  of  pleading  the  non-fulfilment  of  conditions  pre- 
cedent, see  **  Conditions  Precedent,*^  «nte,  p.  686.  In  determining  what 
are  conditions  precedent  to  the  right  of  action,  it  most  be  remembered 
that  since  the  Judicature  Acts  time  is  not  ordinarily  of  the  essence  of  the 
contract  in  the  case  of  sales  of  land,  unless  it  is  made  so  by  express 
stipulation  or  by  necessary  implication.  {** Sale  of  Land"  ante^ 
pp.  324,  325.) 

In  contracts  for  the  sjilo  of  real  estate  an  agreement  to  make  a  good 
title  is  implied,  in  the  absence  of  express  stipulation  varying  or  destroying 
this  implication  (see  "  Sale  of  Land"  ante,  p.  323),  but  it  is  immaterial 
that  the  yeudor  had  no  title  at  the  time  of  sale,  if  he  is  able  to  make  title 
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Defence  to  a  like  Action^  tJmt  the  Plaintiff  had  no  Title  to  the 

Premises  {c). 

The  plaintiEE  had  not,  nor  has  he,  any  title  to  the  premises, 
and  oould  not,  nor  can  he,  convey  them  [or,  grant  a  lease 
thereof]  to  the  defendant  in'  accordance  with  the  said  contract. 
[If  a  specific  defect  is  relied  on,  add,  Particulars  of  the  defect  of  title 
are  as  follows : — stating  t/ie  defect  relied  on.'] 


Defence  to  an  Action  for  not  completing  a  Purchase,  that  the 
Plaintiff  did  not  make  a  good  Title  in  accordance  with  a 
Condition  of  the  Contract  (c). 

The  agreement  was  subject  to  a  condition  that  the  plaintiff 
should  deduce  and  make  a  good  title  to  the  premises,  subject  as 
in  the  said  condition  mentioned,  and,  although  the  defendant  on 

the  of ,  18 — ,  required  the  plaintiff  to  comply  with 

this  condition,  the  plaintiff  has  never  complied  with  it,  and  has 
thereby  prevented  the  defendant  from  completing  the  purchase. 


Defence  to  an  Action  against  the  Vendor  foi'  not  conveying  the 
Premises,  where  it  was  the  Duty  of  the  Purchaser  to  tender  a 
Conveyance  for  ^Execution,  that  the  Plaintiff  did  not  tender 
such  Conveyance  {d). 

The  defendant  was  always  ready  and  willing  to  convey  the 
premises  to  the  plaintiff  in  accordance  with  the  contract,  but  the 
plaintiff  did  not  tender  to  the  defendant  for  execution  any  deed 
for  conveying  the  premises  to  the  plaintiff  [or,  where  the  pur- 
chaser has  tendered  a  conveyance  which  teas  not  in  accordance  with 
the  contract,  did  not  tender  to  the  defendant  for  execution  any 


when  called  upon  to  do  bo.    (ToTMon  y.  Miles^  1  Esp.  184 ;  Ellis  y.  Rogers 
29  Ch.  D.  661.) 

Where  the  oefendant  relies  upon  a  specific  defect  in  the  title  of  the 
plaintiff,  he  should  state  the  defect,  where  prai^ticable,  and  not  rely  on 
a  yague  general  allegation  of  want  of  title  in  tne  plaintiiff .  {Jones  y .  Watts^ 
43  Ch.  D.  574 ;  but  see  De  Medina  y.  Norman,  9  M.  &  W.  920.) 


(c)  See  preceding  note. 

(flO  It      ■ 


is  the  duty  of  the  purchaser,  under  ordinary  circumstances,  to 
tender  a  conveyance  for  execution  by  the  vendor  (see  **  Sale  of  Land^"* 
ant€y  p.  324),  and  the  non-fulfilment  of  this  duty,  where  there  has  been 
nothing  amounting  to  a  waiver  or  dispensation  on  the  part  of  the  vendor, 
will  afrord  a  defence  to  an  action  for  not  conyeying. 
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proper  oonveyance  of  the  premises.  The  instrument  tendered 
by  the  defendant  as  suoh  oonveyance  was  not  in  aooordance  with 
the  said  contract  in  the  following  respects,  viz. :  (state  parti- 
culars)']. 

Defence  to  a  like  Action^  that  the  Defendant  rescinded  the  Contract 
under  a  Power  contained  in  the  Conditions  of  Sale  («). 

The  contract  was  subject  to  a  condition  that,  if  the  purchaser 
should  make  and  insist  upon  any  requisition  in  respect  of  the 
vendor's  title  which  the  vendor  should  be  unable  or  unwilling  to 
comply  with,  the  vendor  should  be  at  liberty  to  rescind  the  sale 
by  notice  in  writing  to  the  purchaser  [who  shoidd  thereupon  be 
entitled  to  receive  back  the  amount  of  his  deposit  without  interest 
or  expenses],  and  the  plaintiff  made  and  msisted  on  a  reouisi- 
tion  in  respect  of  the  defendant's  title  as  follows,  viz. :  \here 
state  shortly  the  nature  of  the  requisition^  and  the  defendant, 
being  unable  [or  unwilling]  to  remove  or  comply  with  such 

requisition,  duly  rescinded  the  contract  on  the of ^ 

18—,  by  notice  in  writing  to  the  plaintiff  in  pursuance  of  the 
said  condition  [and  returned  to  the  plaintiff  the  amount  of  his 
deposit]. 

Defence  of  Fraud.  (/) ;  see  "  Fraud^^  ante^  p.  707. 

{e)  Ab  to  this  defence,  see  Gray  v.  Fowler ,  L.  B.  8  Ex.  249 ;  Mawwn  v. 
Fletcher,  L.  E.  10  Eq.  312 ;  6  Oh.  Ap.  91 ;  In  re  Terry,  82  Oh.  D.  14,  22 
et  seq.  ;  55  L.  J.  Ch.  343  ;  In  re  Starr -Bowhett  Building  Society,  42  Ch.  D. 
375 ;  58  L.  J.  Ch.  459 ;  Woolcott  v.  Peggie,  15  App.  Cas.  42 ;  59  L.  J.  P.  C. 
44;  Ashbumer  v.  Sewell,  (1891)  3  Ch.  405;  60  L.  J.  Ch.  784.  In  the 
exercise  of  this  power  there  must  be  good  faith  on  the  part  of  the  vendor, 
otherwise  he  may  become  liable  to  return  the  deposit  with  interest  and 
costs.     {Smith  v.  Wallace,  (1895)  1  Ch.  385 ;  64  L.  J.  Ch.  240.) 

(/)  If  the  particulars  or  conditions  of  sale  under  which  the  defendant 
purchased  contain  a  material  misdescription  of  the  property  sold,  and  the 
purchase  was  made  on  the  faith  of  the  correctness  of  such  description, 
these  facts,  apart  from  any  actual  fraud,  will,  in  general,  entitle  the  pur- 
chaser to  rescind  the  conti'act,  and  will  constitute  a  defence  to  an  action 
brought  against  him  for  not  completing  the  purchase.  {Flight  v.  Booth, 
1  Bing.  N.  C.  370 ;  Dimmock  v.  HalleU,  L.  E.  2  Ch.  21 ;  Torrance  v.  Bolt&n, 
L.  E.  8  Ch.  118 ;  In  re  Arnold,  14  Ch.  D.  280;  Jonea  v.  Rimmer,  14  Ch.  D. 
688 ;  49  L.  J.  Ch.  775;  Brewer  v.  Brown,  28  Ch.  D.  309 ;  54  L.  J.  Ch.  605.) 

A  material  misrepresentation  by  the  vendor  as  to  a  collateral  matter 
which  formed  the  inducement  to  the  purchase  may,  although  made  in 
ignorance  and  without  any  actual  fraud,  afford  suJB&cicnt  ground  for 
rescinding  the  contract,  and  furnish  a  defence  to  an  action  brought  against 
the  purcha'^er.    {Htdgrave  v.  Hard,  20  Ch.  D.  I ;  Dimmock  y.  Ilallttt,  supra : 
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Counterclaim  by  Purchaser  for  Specific  Peformance  of  an 
Agreement  for  the  Sale  of  Land  (g), 

{See  B.  S.  C.  1883,  App.  C.  Sect.  IL  No.  12.) 

Counterclaim. 

The  defendant  says  that : — 

1.  By  an  agreement  [or,  letters]  dated  [or,  made  verbally  at 
interviews  on  or  about]  the day  of ,  18 — ,  the  plain- 
tiff agreed  to  sell  to  the  defendant  the  Home  Farm,  Kent,  for 

£ .    The  sale  was  to  be  completed  on  the of , 

18—. 

2.  \_If  the  agreement  was  verbal^  add: — The  agreement  so 
entered  into  has  been  part  performed  as  follows : — state  how.'] 

The  defendant  counterclaims  to  have  specific  performance  of 
the  above  agreement,  and  that  the  plaintiff  may  be  ordered  to 
execute  a  proper  conveyance  of  the  premises  to  the  defendant. 


Defences  to  Actions  for  Specific  Performance  [g), 
{R.  S.  a  1883,  App.  D.  Sect.  IL) 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  [if  alleged  by 
plaintiff], 

3.  The  plaintiff  has  not  performed  the  following  conditions : — 
[Conditions.'] 

4.  The  defendant  did  not — [Alleged  acts  of  part  performance]. 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not 
such  as  the  defendant  is  bound  to  accept  by  reason  of  the 
following  matters  '.—[State  why.] 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 


see  Hart  v.  Swaine,  7  Ch.  D.  42;  Mullens  v.  Miller,  22  Ch.  D.  194 ;  Smith 
V.  Land^  &c.  Corporation,  28  Ch.  D.  7 ;  Nottingham,  <fec.  Brick  Co.  v.  Butler, 
15  Q.  B.  D.  261 ;  16  lb.  778;  Adam  v.  NewUgging,  13  App.  Caa.  308 ; 
57  L.  J.  Ch.  1066.)  See,  further,  **  Bescission,''  ante,  p.  807  ;  ''Mistake,'' 
ante,  p.  788. 

(jg)  Claims  for  the  specific  performance  of  contracts  for  the  sale  of  land 
are  assigned,  by  s.  34  of  the  Judicature  Act,  1873,  to  the  Chancery  Divi- 
sion. Such  claims,  therefore,  are  not  properly  the  subject  of  actions  in 
the  Queen's  Bench  Division,  but  they  may  occasionally  be  entertained  by 
the  Queen's  Bench  Division,  either  where  they  are  joined  with  other  causes 
of  action  or  where  they  form  the  subject  of  counterclaims  to  actions 
brought  in  that  Division.    (See  Storey  v.  Waddle,  4  Q.  B.  D.  289.) 
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7.  The  agreement  is  unoertam  in  the  following  respects : — 
Instate  them'] ; 

8.  [or]  The  defendant  has  been  guilty  of  delay ; 

9.  lor]  The  defendant  has  been  guilty  of  fraud  [or,  mis- 
representationl ; 

10.  [or]  The  agreement  is  unfair ; 

11.  [or  J  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or  as  the 
case  may  be.'] 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale 
No.  11  [or^  by  mutual  agreement]. 

(Signed) 

Deliyered 


Set-off  (a). 


(a)  Ajb  to  the  distinction  between  set-off  properly  so  called  and  counter- 
claim, see  **  Counter  daims  J*  ante^  pp.  571  rf  sea. 

The  defence  of  set- off  in  common  law  actions  was  fii^st  given  by  the 
Ptatutes  of  set-off,  2  Geo.  11.  c.  22,  and  8  Geo.  11.  c.  24.  \stooke  v. 
Taylor,  5  Q.  B.  D.  569.  575 ;  49  L.  J.  Q.  B.  857 ;  Ex  p.  Felly,  21  Ch.  D. 
492,  502.)  By  those  statutes  it  was  enacted  that  where  there  were 
**  mutual  debts  "  between  the  plaintiff  and  the  defendant,  or,  if  either 
party  sued  or  was  sued  as  executor  or  administrator,  between  tiie  testator 
or  intestate  and  either  party,  one  debt  might  be  set  off  against  tiie  other. 
(2  Geo.  n.  c.  22,  8.  13;  8  Geo.  11.  c.  24,  ss.  4.  5.)  These  enactments 
have  been  replaced  by  the  wider  provisions  of  the  «Judicature  Act,  1873, 
B.  24  (3),  and  O.  XlX.  r.  3  (cited  ante,  p.  571),  and  were  accordingly 
among  the  statutes  which  were  repealed  oy  42  &  43  Yict.  c  59,  s.  2, 
and  46  &  47  Vict.  c.  49,  s.  4.  Similarly,  the  eaactments  of  the  C.  L.  P. 
Act,  1854,  8.  83,  under  which  a  defence  of  set-off  could  in  some  casee 
be  pleaded  in  respect  of  equitable  debts,  have  been  replaced  by  the 
wider  provisions  of  the  Jud.  Act,  1873,  s.  24,  with  respect  to  equit- 
able defences,  and  were  accordingly  repealed  by  s.  3  of  46  &  47  Vict, 
c.  49.  These  repeals,  being  qualined,  do  not  affect  the  right  of  set-off, 
and  set-off  may  still  be  pleaded  as  a  defence  in  cases  in  which  it  could 
have  been  so  pleaded  under  the  law  existing  previously  to  the  Judi- 
cature Acts,  {titumore  v.  Campbell,  (1892)  1  Q.  B.  314 ;  61  L.  J.  a  B.  463.) 
Thus  set-off  may,  in  general,  be  pleaded  wherever  the  claims  on  both 
sides  are  liquidated  debts  or  money  demands,  which  can  be  ascertained 
witii  certainty  at  the  time  of  pleading,  as  these  are  cases  of  mutual  debts 
within  the  operation  of  the  former  statutes  of  set-off.  (See  Bullen  ft 
Leake,  3rd  ed.,  p.  679.)  But  the  right  of  set-off  by  way  of  defence, 
which  was  conferred  by  the  last-mentioned  statutes,  does  not  apply  to 
cases  where  the  claim  on  either  side  is  for  mere  unliquidated  damages,*and 
in  such  cases  (with  some  exceptions  such  as  those  under  the  enactment  of 
the  Bankruptcy  Act  below  referred  to)  the  defendant  cannot  plead  bis 
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cross  demand  against  the  plaintiff  as  a  defence,  and  can  only  rely  upon  it 
as  a  ground  of  counterclaim.     (See  "  Counterclaims ,"  ante,  p.  673.) 

Where  the  plaintifE  claims  partly  a  liquidated  deht  and  partly  un- 
liquidated damages,  the  defendant  may  sever  so  much  of  the  plaintiff's 
claim  as  is  liquidated  from  the  rest,  and  plead  a  defence  of  set-off  as  to 
that  part  {Cramptony.  Walker,  3  E.  &  B.  321;  30  L.  J.  Q.  B.  19; 
Brovm  v.  TibbitSy  11  C.  B.  N.  S.  855 ;  31  L.  J.  C.  P.  206.) 

In  general,  in  order  to  give  a  right  of  defence  by  way  of  set-off,  the 
debts  must  be  between  the  same  parties  and  in  the  same  right.  If  the 
action  is  for  a  debt  due  from  the  defendant  to  the  plaintiff  separately,  the 
defendant  ccumot  set  off  bv  way  of  defence  a  debt  due  from  the  plaintiff 
jointly  with  others  {Arnold  v.  Bainbrigge,  9  Ex.  153 ;  23  L.  J.  Ex.  59) ; 
though  if  sudi  last-mentioned  debt  is  several  as  well  as  joint,  it  may  be  the 
subject  of  a  defence  of  set-off,  as  in  the  case  of  a  joint  and  several  pro- 
missory note  {Owm  v.  Wilkinson,  5  0.  B.  N.  S.  526 ;  28  L.  J.  C.  P.  3) ; 
or  of  a  joint  and  several  bond  {Fletcher  v.  Dyche,  2  T.  E.  32).  Where  the 
debt  dtie  to  the  defendant  &om  the  plaintiff  jointly  with  another  has 
arisen  out  of  the  same  transactions  as  tne  debt  sued  for  and  is  connected 
therewith,  the  defendant  has  in  general  the  right  of  counterclaiming 
against  the  plaintiff  and  such  third  party  for  the  amount  due  to  him, 
making  the  third  party  a  co-defendant  with  the  plaintiff  to  the  counter- 
claim. (See  Jud.  Act,  1873,  s.  24(3);  **  Counterclaims"  cmte,  pp.  571,  575.) 
So  a  defendant  who  is  sued  singly  on  his  several  liability  cannot  set  oft' 
against  l^e  plaintiff's  claim  a  debt  due  from  the  plaintiff  to  the  defendant 
and  to  another  peirson  who  is  not  a  party  to  the  action  j  ointly.  {Botvyear  v. 
Fawson,  6  Q.  B.  D.  540 ;  50  L.  J.  Q.  B.  495.)  Similarly,  in  an  action  for  a 
debt  due  from  the  defendant  to  two  or  more  plaintiffs  jointly,  the  defendant 
cannot,  strictly  speaking,  set  off  a  debt  due  to  him  from  one  of  the  plain- 
tiffs separately  (I'Vance  v.  White,  1  M.  &  G.  731 ;  Gordon  v.  Ellis,  2  C.  B, 
821 ;  Piercy  v.  Fynney,  L.  B.  12  Eq.  69 ;  see  Kinnerley  v.  Hossack,  2  Taunt. 
170) ;  though  he  may  be  allowed  to  avail  himself  of  it  by  way  of  counter-- 
claim against  that  plaintiff  (see  Manchester  By.  Co,  v.  Brooks,  2  Ex.  D.  243; 
46  L.  J.  Ex.  244^.  But  if  several  persons  are  improperly  or  unnecessarily 
joined  as  co-plamtiffs  in  an  action  for  a  debt  which  is  in  fact  due  to  one 
of  them  alone,  the  defendant  may  show  in  his  defence  that  the  fact  is  so, 
and  that  he  has  a  set-off  in  respect  of  a  debt  due  to  him  from  that  plain- 
tiff separately.     (See  0.  XVI.  r.  3,  cited  **  Counterclaims,"  ante,  p.  576.) 

If  the  plaintiff  sues  the  defendant  separately  for  a  debt  due  from  the 
defendant  jointly  with  others,  the  defendant,  instead  of  applying  by 
summons  for  a  stay  of  proceedings  on  the  ground  of  the  non- joinder  of 
his  co-debtors  as  defendants  fsee  ante,  p.  28),  may  plead  in  his  defence 
that  the  debt  sued  for  is  due  irom  himself  jointly  with  others,  and  that 
he  and  his  co-debtors  are  entitled  to  a  set-off  of  debts  due  to  them 
jointly  from  the  plaintiff  (see  Stackwood  v.  Dunn,  3  Q.  B.  822).  It  seems 
that  one  of  several  joint  defendants  who  are  sued  for  a  debt  due  from  them 
jointly,  cannot  set  off  as  a  defence  to  the  claim  a  debt  due  from  the 
plaintiff  to  him  separately  (see  Be  Exchange  Banking  Co,,  46  L.  T.  474 ; 
Arnold  v.  Bainbrigge,  9  Ex.  153 ;  23  L.  J.  Ex.  59),  though  he  might 
counterclaim  against  the  plaintiff  in  respect  of  it  (see  Manchester  By, 
Co,  V.  Brooks,  sujtra). 

The  principle  that  in  cases  of  set-off  the  debts  must  be  between  the 
same  parties  and  in  the  same  right  was  followed  in  equity  as  well  as  at 
law,  but  the  doctrines  of  equity  with  respect  to  the  apphcation  of  that 
piindple  differed  in  many  particulars  from  those  of  the  common  law 
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{e,g,y  in  the  recognition  of  equitable,  as  distingoished  from  le^l,  owner- 
ship of  choses  in  aivtion),  and  in  such  cases  the  equitable  doctrines,  where 
applicable,  must  now  prevail.  (See  Jud.  Act,  1873,  ss.  24,  25 ;  Middleton 
V.  Pollock,  L.  R.  20  Eq.  29;  Exp.  Morter,  12  Ch.  D.  491 ;  Lindley  on 
Partnership,  6th  ed.  p.  301 .)  Even  previously  to  the  Judicature  Acts  effect 
was  in  some  cases  given  to  those  equitv  doctrines  in  common  law  actions, 
under  the  provisions  of  the  C.  L.  F.  Act,  1854,  s.  83,  above  cited.  Thus 
it  was  hela  that  under  that  enactment  the  defendant  might  plead  an 
equitable  defence  of  set-off  in  respect  of  a  debt  due  from  the  plaintiff  to  a 
trustee  for  the  defendant  {Cochrane  v.  Greeny  9  C.  B.  N.  S.  448 ;  30  L.  J. 
0.  P.  97) ;  or  in  respect  of  a  debt  due  from  the  real  plaintiff,  for  whom  the 
nominal  plaintiff  was  trustee  {Agra  Bank  v.  Leightony  L.  B.  2  Ex.  56 ; 
Thornton  y.  Maynard,  L.  R.  10  C.  P.  695;  44  L.  J.  0.  P.  382);  and  that 
the  plaintiff,  in  answer  to  a  defence  of  set-off  in  respect  of  a  debt  due  from 
him  on  his  own  account  to  the  defendant  might  reply  that  he  was  suing 
only  as  trustee  for  a  third  party  {WaUon  v.  Mid  WoUb  Ry.  Co,,  L.  B.  2 
C.  P.  593 ;  36  L.  J.  C.  P.  285 ;  see  Agra  Bank  v.  LeigJUan,  Bupra). 

In  an  action  by  the  plaintiff  as  executor,  the  defendant  cannot  set 
off  a  debt  due  to  him  from  the  plaintiff  in  the  plaintiff's  own  right 
{Hutchinson  v.  Sturges,  Willes,  261,  263);  nor  can  a  defendant  sued  as 
executor  set  off  a  debt  due  from  the  plaintiff  to  him  personally  (Leake  on 
Contracts,  3rd  ed.,  p.  876 ;  Qale  v.  LuUrell,  1  Y.  &  J .  180).  So  a  defen- 
dant who  is  sued  for  a  debt  due  from  him  personally  to  the  plaintiff 
cannot  plead  a  defence  of  set-off  in  respect  of  a  debt  due  from  the  plaintiff 
to  him  as  executor.  (Ih, ;  Bishop  v.  Church,  3  Atk.  691 ;  see  MaedonM 
V.  CaringUm,  4  0.  P.  I).  28 ;  Bailey  v.  Finch,  L.  B.  7  a  B.  34 ;  w&^Exp. 
Morier,  12  Ch.  D.  491 ;  49  L.  J.  Bk.  9.)  It  would  seem  also  that  a  defen- 
dant would  not  genersklly  be  allowed  to  countorclaim  in  such  cases.  (See 
"  Counterclaims,**  ante,  p.  576.) 

In  an  action  b^  an  executor  for  money  received  by  the  defendant  to  the 
use  of  tiie  plaintiff  as  executor,  and  upon  an  account  stated  between  them, 
the  defendant  cannot  set  off  debts  due  to  him  from  the  testator  in  his 
lifetime  {In  re  Oregson,  36  Ch.  D.  223  ;  Schofield  v.  CorbtU,  11  Q.  B.  779 ; 
Watts  V.  Rees,  9  Ex.  696;  11  Ex.  410;  25  L.  J.  Ex.  30;  see  Netudl  v. 
National  Bank  of  England,  1  C.  P.  D.  496) ;  and  in  an  ac^on  against  an 
executor  for  a  debt  due  to  the  plaintiff  from  the  testator,  the  defendant 
cannot  set  off  a  debt  which  accrued  due  to  him  as  executor  {Ih. ;  Mardall 
V.  Thellusson,  6  E.  &  B.  976);  but  in  such  cases  a  defendant  might 
ordinarily  plead  a  coimtorclaim). 

In  an  action  against  an  incorporated  company  or  the  public  officer  of  a 
banking  company,  the  defendants  may  set  off  calls  due  from  the  plaintiff 
to  the  company.  (See  Moore  v.  Met,  Sewage  Co.,  3  Ex.  333 ;  MeJintin  v. 
Mather,  5  Ex.  55.)  As  to  set-off  in  actions  against  shareholdei-s  for  calls, 
and  as  to  the  cases  in  which,  by  reason  of  winding-up  proceedings  under 
the  Companies  Acts,  1862  to  1890,  such  set-off  is  inadmissible,  see  **  Com^ 
pany," ante,  pp.  679,  680.  As  to  set-off  under  the  ** mutual  dealings** 
clause  of  the  Bankruptoy  Act,  see  s.  38,  cited  note  {d),  post,  p.  829. 

Where  the  amount  of  the  set-off  is  less  than  the  amount  of  the  debt 
claimed,  the  defence  of  the  set-off  should  in  strictness  be  limited  to  an 
equal  amount  of  the  money  claimed  (see  the  form  aboTC  cited  from  R.  S.  C. 
1883,  App.  D.  Sect.  IV.) ;  but  it  seeras  that  it  will  ordinarily  be  sufficient 
if  the  amount  of  the  debt  sought  to  be  set  off  is  mentioned  in  the  defence*, 
as  in  that  case  such  a  limitation  of  the  defence  will  in  general  be  implied. 

Where  the  defendant  has  a  set-off  exceeding  in  amount  the  amount  of 
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an  admitted  debt  sued  for,  he  may  in  general  set  oft  by  way  of  defence 
to  the  plaintiff's  claim  an  equal  amount  of  tha  debt  due  to  him  from 
the  plaintiff,  and  may  counterclaim  for  the  residue  of  such  debt,  and  this 
is  usually  the  best  course  to  adopt  under  such  circumstances. 

There  is  no  need  to  plead  a  set-  off  where  the  plaintiff  has  given  credit 
for  it  in  his  statement  of  claim  or  in  particulars.  (See  Lovejoy  y.  CoUy 
(1894)  2  Q.  B.  861 ;  64  L.  J.  Q.  B.  120.) 

When  a  defendant  relies  upon  several  distinct  grounds  of  set-off  founded 
upon  separate  and  distinct  facts,  such  grounds  of  set-off  must  be  stated, 
as  far  as  may  be,  separately  and  distmctly.  (0.  XX.  r.  7,  cited  ante^ 
p.  8.) 

Previously  to  the  Judicature  Acts  it  was  held  that  debts  accruing  due 
after  the  commencement  of  the  action  could  not  be  set  off  either  at  law  or 
in  equity  {Richards  v.  JameSy  2  Ex.  471 ;  Maw  v.  Ulyait^  31  L.  J.  Ch.  33), 
but  under  the  Judicature  Acts  the  defendant  may  plead  a  set-off  in  respect 
of  matters  subseijuont  to  the  action,  provided  he  pleads  it  as  a  defence 
arisii\g  after  action  under  0.  XXIV.  [EllU  v.  Munson,  35  L.  T.  585 ; 
Beddall  v.  Maitlandy  17  Ch.  D.  174;  50  L.  J.  Ch.  401;  and  see  Toke  v. 
Andrews,  8  Q.  B.  D.  428  ;  51  L.  J.  Q.  B.  281,  and  the  observations  thereon 
in  Alcoy  v.  Gre^nhill,  (1896)  1  Ch.  19;  65  L.  J.  Ch.  99.)  If  so  pleaded, 
the  plaintiff  may,  by  delivering  a  confession  of  the  defence  of  set-off, 
entitle  himself  to  sign  a  judgment  for  his  costs  under  0.  XXIV.  r.  3. 

If  after  action  brought  or  after  delivery  of  a  statement  of  defence,  any 
ground  of  defence  arises  to  any  set-off  or  co\interclaim  which  has  been 
pleaded  by  the  defendant,  the  plaintiff  may  raise  such  ground  of  defence 
in  his  reply.  (See  0.  XXIV.  r.  1 ;  Toke  v.  Andrews^  supra;  ^^ Replies  to 
Counterclaims ^^  ante,  p.  583.)  As  to  delivering  a  further  reply  where  such 
ground  of  defence  arises  after  reply,  see  0.  XXIV.  r.  2;  ^^  Replits  to 
Counterclaims y^^  ante,  p.  583. 

The  defendant  is  not  bound  to  avail  himself  of  a  set-off  or  counterclaim, 
but  may  reserve  it  for  a  cross-action  {Laing  v.  Chatham^  1  Camp.  252 ; 
Jenner  v.  Morris^  3  De  G.  F.  &  J.  45,  54 ;  Dr:vis  v.  Hedges^  L.  E.  6  Q.  B. 
687),  and  it  may  sometimes  be  convenient  to  adopt  this  course.  In 
some  cases  it  may  be  the  only  course  open  to  the  defendant,  as,  for 
instance,  where  a  statute  prohibits  set-off  to  a  particular  demand.  For 
examples  of  such  statutes,  see  the  Incumbents*  Besignation  Act,  1871 
(34  &  35  Vict.  c.  44,  s.  10);  Oathercole  v.  Smithy  17  Ch.  D.  1 ;  7  Q. 
B.  D.  626;  50  L.  J.  Q.  B.  6»1 ;  the  Truck  Act(l  &  2  Will.  IV.  c.  37,  s.  5); 
HewleU  v.  Allen,  (1892)  2  Q.  B.  662 ;  aiBfirmed  (1894)  A.  C.  383;  63  L.  J. 
a  B.  608. 

One  defence  of  sot-  off  may  be  pleaded  generally  to  the  whole  claim  to 
which  the  defence  is  applicable,  without  specifying  how  much  is  intended  to 
apply  to  each  ground  of  claim.     (See  Noel  v.  Davis,  4  M.  &  W.  136.) 

The  defence  of  set-off  is  taken  distributively,  and  each  party  is  entitled 
to  have  judgment  for  his  costs  in  respect  of  the  portion  on  which  he 
succeeds.     (See  ante,  p.  547.) 

Where  interest  is  claimed  in  a  defence  of  set-off  it  must  be  claimed  as  a 
debt.  Where  it  is  merely  claimable  as  damages,  it  is  not  the  subject  of  a 
defence  of  set-off,  though  it  may  be  the  ground  of  a  counterclaim. 

A  defence  of  set-off  should  state  particulai's  of  the  debts  sought  to  be 
set  off.  If  such  particulars  should  exceed  three  folios,  the  defence  should 
state  that  fact,  and  should  refer  to  full  particulars  already  delivered,  or  to 
be  delivered  with  the  pleading.    (0.  XlX.  r.  6,  cited  anU,  p.  37.)    If  the 
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Defence  of  Set-off  in  an  Action  for  Debt. 

(See  the  Form  cited  Jrom  B.  8,  O.  1883,  App.  D.  Sect.  IV.  next 

below.) 

The  defendant  is  entitled  to  set-off  £ [or,  to  a  set-off 

eqnal  to  the  plaintiff's  claim,  or,  the  plaintiffs  claim  herein 
pleaded  to,  as  the  case  may  be"]  for  [here  state  t/ie  ground  of  set-off ^ 
asyfor  instance^  money  lent  by  the  defendant  to  the  plaintiff,  or, 
money  paid  by  the  defendant  for  the  plaintiff  at  his  request,  or^ 
money  received  by  the  plaintiff  for  the  use  of  the  defendant, 
or  as  the  case  may  be"]. 

Particulars  are  as  follows: — [State  particulars  of  the  debt 
sought  to  be  set  off."]  

Defence^  as  to  part  of  a  Debt  sued  for ^  of  a  Set-off  to  a  like  Amount 
for  the  Price  of  Goods  sold  and  delivered. 

{R,  S.  a  1883,  App.  D.  Sect.  IV.) 

As  to  £50,  parcel  of  the  money  claimed,  the  defendant  is 
entitled  to  set  off  for  goods  sold  and  delivered  by  the  defendant 
to  the  plaintiff. 

particulars  are  insufBcient,  the  opposite  party  may  obtain  an  order  for 
furtiier  and  better  particulars.  (0.  XlX.  r.  7;  ^^  Particulars^^^  ante^ 
p.  37.) 

If  an  admitted  set-off  is  equal  in  amount  to  the  claim,  and  is  pleaded 
by  way  of  defence  only,  the  plaintiff  may  discontinue  the  action  under 
O*.  XXYI.  r.  1,  cited  avte,  p.  690.  If  it  is  pleaded  as  a  counterclaim,  the 
plaintiff  may  in  his  reply  admit  it,  and  state  his  willingness  to  have  it 
set  off  against  his  claim.  If  the  admitted  set-off  is  larger  in  amount  than 
the  claim,  and  there  is  a  counterclaim  for  the  excess,  the  plaintiff  may 
discontinue  the  action  under  the  last-mentioned  order,  and  pay  money 
into  Court  on  the  counterclaim.  (See  O.  XXII.  r.  9,  ante,  p.  583.)  fit 
the  admitted  set-off  is  smaller  in  amount  than  the  claim,  and  is  pleaded 
only  by  way  of  defence,  the  plaintiff  may  amend  his  claim  by  giving 
credit  for  the  set-off,  or  may  admit  the  set-off  in  his  reply. 

Where  a  set-off  is  jjleaded  by  way  of  defence,  and  not  by  way  of  counter- 
claim, and  the  plaintiff  merely  wishes  to  deny  the  material  facts  alleged  in 
such  defence,  as,  for  instance,  the  contract  or  consideration  on  which  the  set- 
off is  alleged  to  have  been  founded,  a  general  joinder  of  issue  will  be  suffi- 
cient. (0.  XlX.  r.  18;  see  Winiamson  v.  X.  <fc  N.  W.  Ry.  Co.,  12  Ch.  D.  787.) 
But  the  plaintiff  should  specifically  state  in  his  reply  any  such  grounds 
of  reply  to  a  defence  of  set-off  as,  if  not  raised,  womd  be  likely  to  take 
the  deiendant  by  surprise,  or  would  raise  issues  of  fact  not  arismg  out  of 
the  previous  pleadings,  as,  for  instance,  fraud,  Statute  of  Limnation«, 
release,  payment,  peiiormanoe,  facts  showing  illegality  either  by  statute 
or  common  law,  or  Statute  of  Frauds.  (O.  XIX.  r.  15.^  So,  also,  if  the 
plaintiff  relies  on  the  non-fulfilment  of  conditions  preceaent  to  the  case  of 
the  deiendant  he  should  state  such  non-fulfilment  m  his  reply,  see  '*  Con^ 
ditiom  Precedent*^  ante,  p.  188. 
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Particulars  are  as  follows : — 

1882,  January  25tli—  £     s.    d. 

To  20  tons  of  Silkstone  ooal  at  £1  .  .20    0    0 
1882,  February  1st— 

To  30  tons  of  Silkstone  coal  at  £1 .  .30    0    0 


Total .        .  50    0    0 


Defence  to  a  Claim  for  an  Admitted  Debt,  of  Set-off  of  a  Part  of  a 
larger  Debt  due  from  the  Plaintiff,  with  a  Counterclaim  for 
the  Balance. 

Defence. 

The  defendant  says  that : — 

1.  The  plaintiff  [before  action  was  and  still]  is  indebted  to 

the  defendant  in  the  sum  of  £ for  money  payable  for  \here 

date  the  nature  of  the  debt,  as,  for  instance,  money  lent  by  the 
defendant  to  the  plaintiff],  and  the  defendant  claims  to  set  off 
against  the  plaintiff's  claim  an  equal  amount  of  the  said  debt 
due  to  the  defendant. 

Particulars  of  the  said  debt  are  as  follows: — [^State particulars.'] 

Counterclaim. 

2.  The  defendant  repeats  the  statements  contained  in  his 

defence,  and  counterclaims  £ \the  afnount  by  which  the  debt 

due  to  the  defendant  exceeds  the  amount  of  the  claim  to  which  the 
set-off  is  pleaded]. 


Defence,  to  an  Action  for  Debt,  of  Set-off  upon  a  Bill  of  Exchange 
drawn  by  the  Defendant  upon  and  accepted  by  the  Plaintiff 
and  payable  to  the  Defendant. 

The  defendant  is  entitled  to  set  off  £ due  from  the  plain- 
tiff to  the  defendant  upon  a  bill  of  exchange  for  £ ,  dated 

the of ,  18 — ,  drawn  by  the  defendant  upon  and 

accepted  by  the  plaintiff,  and  payable  by  the  plaintiff  to  the 
defendant months  after  date. 

Particulars: — 

Principal,       ....     £ 

Interest,         .        .        .        •    J6 


Amount  due. 


828  Defences^  8fc.  in  Actimis  on  Contracts, 

A  like  Defence^  where  tJie  Defendant  is  an  Indorsee  of  a  Bill 

accepted  by  the  Plaintiff. 

The  defendant  is  entitled  to  set  off  £ due  to  him  from 

the  plaintiff  upon  a  bill  of  exchange  for  £ ,  dated  the 

of ,  18; — ,  drawn  by  A.  B.  upon  and  accepted  by  the  plain- 
tiff, payable months  after  date  to  the  onier  of  A,  B.,  and 

by  him  indorsed  to  [0.  D.  who  indorsed  it  to]  the  defendant 
before  this  action. 

Particulars : — \As  in  the  last  form  J] 


Defence  of  a  Set-off  on  a  Promissory  Note  made  by  the  Plaintiff 

and  payable  to  the  Defendant. 

The  defendant  is  entitled  to  set  off  £ due  to  him  from 

the  plaintiff  as  maker  of  a  promissory  note  for  £ ,  dated  the 

of ,  18 — ,  and  payable  to  the  defendant months 

after  date. 

Particulars : — 


Defence  of  a  Set-off  on  a  Promissory  Note  indorsed  by  the  Plaintiff 

to  the  Defendant. 

The  defendant  is  entitled  to  set  off  £ ,  due  to  him  from 

the  plaintiff  as  indorser  of  a  promissory  note  for  £ ,  dated 

the of ,  18 — ,  and  made  by  A.  B.,  payable  to  the 

order  of  the  plaintiff months  after  date,  and  indorsed  by 

the  plaintiff  to  [E.  F.,  and  by  E.  F.  to]  the  defendant,  which 
said  note  was  duly  presented  for  payment  and  was  dishonoured, 
whereof  the  plaintiff  had  due  notice. 

Particulars : — 


Defence^  to  an  Action  by  an  Executor  for  Debt^  due  to  the  Testator 
in  his  Lifetime,  of  a  Set-off  of  Debts  due  from  the  Testator  in 
his  Lifetime  to  the  Defendant  (6). 

The  said  G.  D.,  at  the  time  of  his  death,  was  indebted  to  the 
defendant  in  the  sum  of  £ for  [^here  state  the  grounds  qfset^ 


{h)  See  antey  p.  824.  If  the  plaintiff's  claim  is  for  debts  which  accrued 
due  to  the  plaintiff  as  executor  after  the  testator's  death,  as  well  as  foor 
debts  due  to  the  testator  in  his  lifetime,  the  defence  must  be  limited  to  the 
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off  J  as  in  a  statement  of  claim  against  an  executor  on  causes  of  action 
accrued  against  the  testator  in  his  lifetifne^  (^^for  instance^  money 
payable  by  the  said  C.  D.  to  the  defendant  for  goods  sold  and 
deUvered  by  the  defendant  to  the  said  C.  D.  in  his  lifetime],  and 
the  said  sum  at  the  commencement  of  this  action  was  and  still  is 
due  from  the  plaintiff,  as  executor  of  the  said  G.  D.,  to  the 
defendant,  and  the  defendant  is  entitled  to  set  off  the  said  sum 

of  £ against  the  plaintiff's  claim. 

Particulars: — \Sere  set  forth  particulars  of  the  set-off  J] 


BefencCy  to  an  Action  against  an  Executor  for  Debts  due  from  the 
Testator  in  his  Lifetime^  of  a  Set-off  of  Debts  due  to  the  Testator 
in  his  Lifetime  (c). 

The  plaintiff,  at  the  time  of  the  death  of  the  said  C.  D.,  was 

indebted  to  the  said  0.  D.  in  the  sum  of  £ for  \here  state 

the  grounds  of  set-off^  as  in  a  statetyient  of  clai?n  by  an  executor  on 
causes  of  action  accrued  to  the  deceased  in  his  lifetime^  and  the 
said  sum  at  the  commencement  of  this  action  was  and  still  is 
due  from  the  plaintiff  to  the  defendant  as  executor  as  aforesaid ; 
and  the  defendant,  as  executor  of  the  said  C.  D.,  is  entitled  to 
set  off  the  said  sum  of  £ against  the  plaintiff's  claim. 


Defence  J  to  an  Action  brought  by  a  Trustee  in  Bankruptcy  for  Debts 
due  to  the  Bankrupt,  of  a  Set-off  of  Debts  due  from  the  Bank" 
rupt  before  the  Bankruptcy  (d). 

The  said  E.  F.,  before  he  became  bankrupt,  was  indebted  to 
the  defendant  in  the  sum  of  £ for  \_here  state  the  nature  of 


latter ;  and  if  the  claim  is  ambi^ous  in  this  respect,  the  defence  should 
begin  by  alleging  that  the  debts  accrued  due  to  the  testator  in  lus 
lifetune. 

(c)  See  ante,  p.  824.  As  this  defence  can  be  pleaded  only  to  claims  for 
debte  due  from  the  testator  in  his  lifetime,  it  must  be  limited  if  necessary. 
See  the  preceding  note. 

(d)  By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  38,  repeating 
in  substance  the  provisions  of  s.  39  of  the  Bankruptcy  Act,  1869  (32  &  33 
Vict.  c.  71\  and  of  earlier  enactments  as  to  bankrupts,  it  is  provided  that 
*'  Where  tnere  have  been  mutual  credits,  mutual  debts,  or  other  mutual 
dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt 
under  such  receiving  order,  an  account  shalToe  taken  of  what  is  due  from 
the  o(ne  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the 

B.L.  3  H 
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the  debt  J  as^/or  imtance^  money  payable  for  money  lent  to  him 
by  the  defendant,  viz.,  £ advanced  to  him  by  the  defendant 

sum  due  from  the  one  party  shall  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  acoount,  and  no  more,  shall  be  claimed 
or  paid  on  either  side  respectively;  but  a  person  shall  not  be  entitled 
under  this  section  to  claim  tJie  benefit  of  any  set-off  against  the  property 
of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving  credit  to  the 
debtor,  notice  of  an  act  of  bimkruptcy  committed  by  the  deotor  and  ayail- 
able  against  him." 

The  enactments  of  the  above  section,  though  primarily  intended  to 
regulate  the  rights  of  the  parties  as  to  proof  in  ordinary  bankruptcy  pro- 
ceedings, apply  to  actions  in  any  Division  of  the  High  Court,  and  enable 
a  defendant  to  plead  a  set-off  in  any  case  falling  within  the  provisions  of 
the  section.  {Peat  v.  Jones^  8  Q.  li.  D.  147  ;  Mersey  Steel  Co.  v.  Naylor, 
supra;  Sovereign  Life  Co,  v.  Bodd,  (1892)  1  Q.  B.  405;  Ih,  2  Q.  B.  573; 
61  L.  J.  Q.  B.  364;  62  Ih,  19.) 

The  term  **  mutual  credits"  has  been  held,  in  cases  decided  under  the 
earlier  Bankruptcy  Acts,  to  apply  not  only  to  the  case  of  mutual  debts, 
but  also  to  the  case  of  transactions  which  must  in  their  nature  terminate  in 
debts  (see  Rose  v.  Hart,  8  Taunt.  499  ;  Stanger  v.  MiUer,  L.  E.  1  Ex.  58 ; 
35  L.  J.  Ex.  49  ;  Naoroji  v.  Chartered  Bank  of  India,  L.  R.  3  C.  P.  444  ; 
37  L.  J.  C.  P.  221 ;  In  re  Winter,  8  Ch.  D.  225 ;  47  L.  J.  Bk.  52) ;  though 
it  was  held  not  to  apply  to  ordinary  claims  for  unliquidated  damages  (see 
lb,,  and  Boae  v.  Sims,  1  B,  &  A.  521 ;  Bell  v.  Carey,  8  C.  B.  887  ;  BuUen 
&  Leake,  3rd  ed.,  p.  681). 

The  term  **  mutual  dealings,"  which  was  first  introduced  by  the  Bank- 
ruptcy Act,  1869,  s.  39,  is  of  wider  scope,  and  enables  a  defendant  (subject 
to  the  proviso  contained  in  the  section)  to  set  off  in  his  defence  to  an 
action  Drought  against  him  by  a  trustee  in  bankruptcy  claims  for  un- 
liquidated oamages  accrued  to  him  from  the  debtor  in  respect  of  mutual 
dealings  between  them.  {Booth  v.  Hutchinson,  L.  B.  15  £q.  30 ;  42  L.  J. 
Ch,  492 ;  Peat  v.  Jones,  supra ;  see  Mersey  Steel  Co,  v.  Nuylor,  supra  ;  Ja(k 
V.  Kipping,  9  Q.  B.  D.  113;  51  L.  J.  Q.  B.  463;  Eherles  HoUU  Co,  v. 
Jmas,  18  Q.  B.  D.  459 ;  66  L.  J,  Q.  B.  278 ;  In  re  Mid-Kent  Fruit 
Factory,  (1896^  1  Ch.  567 ;  65  L.  J.  Ch.  250.^  But  he  is  only  entitled  to 
set  up  such  claims  by  way  of  defence  to  tno  claim  of  the  trustee,  and 
cannot  counterclaim  to  recover  anything  from  the  trustee  in  respect  ot 
such  damagpes  beyond  the  amount  of  the  claim  sued  for.     (76.^ 

In  an  action  by  the  trustee  of  a  bankrupt  upon  a  cause  of  action  accruing 
to  him  as  trustee  since  the  bankruptcy,  tne  defendant  cannot  set  off 
debts  due  to  him  from  the  bankrupt  before  bankruptcy  {Groom  v.  Mealey, 
2  Bin^N.  C.  138;  Wood  v.  Smith,  4  M.  &  W.  522  ;  Allotcay  v.  Stttre^  10 
Q.  B.  JD.  22 ;  52  L.  J.  Q.  B.  38),  except  in  cases  where  the  daim  sued  for 
arose  out  of  transactions  with  the  bankrupt  befoi-e  notice  of  an  act  of 
bankruptcy  {Hulme  v.  Muggleston,  3  M.  &  W .  30 ;  Bittleston  v,  Timmis, 
1  C.  B.  389;  EHioU  v.  Turquand,  7  App.  Cas.  79;  51  L.  J.  P.  C,  I;  In  rt 
Gillespie,  14  Q.  B.  D.  963). 

The  section  does  not  apply  to  a  case  where  the  bankrupt  sues  merely  as 
trustee  for  another  person  (see  Boyd  v.  Mangles,  16  M.  &  W.  337;  Ik  Mattos 
V.  Saunders,  L.  B.  7  C.  I'.  570),  nor  where  the  debt  of  the  bankrupt 
sought  to  be  set  off  is  due  to  the  defendant  not  on  his  own  account,  but 
as  trustee  for  another  (Forster  v.  Wilson,  12  M.  &  W.  191 ;  London^  dx. 
Bank  v.  Narraway,  L.  B.  15  Eq.  93 ;  42  L.  J.  Ch.  329). 
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on  the of ^  18 — ],  and  that  sum  was  at  the  oommenoe- 

ment  of  this  action  and  still  is  due  to  the  defendant,  and  the 
defendant  claims  to  set  off  that  sum  against  the  plaintiff's  claim. 


Defence^  to  an  Action  brought  by  a  Trustee  in  Bankruptcy  for  Debts 
due  to  the  Bankrupt^  of  a  Set-off  of  Debts  contracted  by  the 
Bankrupt  after  the  Act  of  Bankruptcy  tcithout  Notice  (rf). 

The  said  E.  F.,  at  the  time  of  the  making  of  the  receiving 
order  against  him,  was  indebted  to  the  defendant  in  the  sum  of 

£ for  Inhere  state  the  nature  of  the  debt :  see  the  preceding 

form]y  and  the  defendant  had  not,  at  the  time  when  he  gave 
credit  to  the  said  E.  F.  in  respect  of  the  said  [advance  of 

£ ],  notice  of  any  act  of  bankruptcy  committed  by  the  said 

E.  F.,  and  available  against  him,  and  that  sum  at  the  com- 
mencement of  this  action  was  and  still  is  due  to  the  defendant, 
and  the  defendant  claims  to  set  off  that  sum  against  the  plain- 
tiff's claim. 


Defence  of  a  Set-off  on  a  Bond  (e). 

The  defendant  is  entitled  to  set  off  £ ,  for  principal  and 

interest  due  upon  the  plaintiff's  bond  to  the  defendant,  dated  the 
of ,  18 — ,  conditioned  for  payment  of  £— —  to  the 

As  to  the  application  of  the  bankruptcy  rule  in  respect  of  mutual 
dealings  to  the  mnding-up  of  companies  under  the  Companies  Acts,  see 
the  Judicature  Act,  1875,  s.  10;  "  Company"  ante,  p.  680. 

(d)  See  preceding  note. 

(e)  As  the  defendant  is  only  entitled  to  set  off  the  amount  which  is 
**  truly  and  justly  due"  to  him  upon  the  bond,  and  not  the  amount  of 
the  penalty  (see  the  8  Geo.  II.  c.  24,  s.  o,  which  has  been  repealed 
as  mentioned,  ante,  p.  822),  the  defence  of  set-off  on  a  bond  should 
state  the  amoimt  actually  due  for  principal  and  interest  on  the  bond. 


noticing  the  condition,  the  defendant,  if  he  pleads  a  defence  of  set-off, 
should  state  in  his  defence  how  much  is  **  truly  and  justly  due ''  upon  the 
bond,  and  should  apply  his  set-off  to  the  amount  really  due.  (See  the 
enactment  above  cited,  and  Symmons  v.  Knox^  3  T.  B..  65 ;  Orimwood  y. 
Barrtt,  6  T.  E.  460  ;  Lee  v.  Lester,  7  C.  B.  1008 ;  Collina  v.  Collins,  2  Burr. 
820.)    See  further  "  Bmds,"  ante,  p.  160. 

A  defence  of  set-off  cannot  be  pleaded  to  a  bond  which  is  not  conditioned 
to  secure  a  liquidated  demand,  as  a  bond  to  indenmify  generaUy  {AttwooU 
y.  AtttvooU,  2  E.  &  B.  23) ;  and  in  such  a  case  the  cross  demand  can  only 
be  set  up  by  way  of  counterclaim  or  cross  action. 

3h2 
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defendant  on  the of ,  18 —  [or,  at  a  time  which  had 

elapsed  before  this  action]. 
Particulars  are  as  follows : — 

Principal,     ....    £ 


Interest, 


Amount  due, 


The  Like  on  a  Covenant. 

The  defendant  is  entitled  to  set  off  £ for  prindpal  and 

interest  due  to  hiin  from  the  plaintifi  under  a  covenant  in  a  deed 
dated  the of ,  18 — . 

Particulars : — [^As  in  the  last  form.'] 


The  Like  upon  a  Judgment  of  the  High  Court  of  Justice  (/). 

The  defendant  is  entitled  to  set  off  £ ,  due  to  him  from 

the  plaintiff  upon  a  judgment  recovered  by  the  defendant  on 

the of ,  18 — ,  in  the Division  of  the  High  Court 

of  Justice,  against  the  plaintiff  for  £ for  debt  [of,  damages], 

and  £ for  costs. 


Defence,  to  an  Action  by  the  Assignee  of  a  Debt,  of  Set-off  of  a  Debt 
which  became  due  from  the  Assignor  to  the  Defendant  before 
Notice  of  the  Assignment  {g). 

Before  the  defendant  had  any  notice  or  knowledge  of  the 
alleged  assignment  to  the  plaintiff,  the  said  E.  F.  [the  assignor 


(/)  Soe  **  JudgmenUy**  ante,  p.  250.  A  judgment  recovered  in  a 
County  Court  may  be  the  subject  of  a  set-off  or  ooimterclaim.  (See 
Stanton  y.  Styles,  o  Ex.  578.)  Where  euch  judgment  is  pleaded,  the 
Coimty  Court  must  be  shown  or  stated  to  have  had  jurisdiction  in  the 
matter.     (i6. ;  and  **  Judgrnents,**  ante,  p.  251.) 

(g)  See  *'  Assignment  of  Debts,^*  ante,  p.  105.  Where  the  plaintiff  sues 
as  assignee  of  a  debt,  the  defendant  may  plead  in  his  defence  a  set  off  of 
all  debts  which  became  due  from  and  payable  by  the  assignor  to  the 
defendant  before  the  defendant  had  notice  or  knowledge  of  the  assign- 
ment. {Stephens  v,  Venables,  30  Beav.  625 ;  WiUon  v.  Gabriel,  4  B.  &  S. 
243 ;  Jeffryes  v.  Agra,  d:c.  Bank,  L.  R.  2  Eq.  674 ;  35  L.  J.  Ch.  686 ; 
WaUon  V.  Mid  Wales  Ry,  Co,,  L.  R.  2  C.  P.  593;  36  L.  J.  C.  P.  285; 
Roxhurghe  v.  Cox,  17  Ch.  D.  520 ;  50  L.  J.  Ch.  772 ;  In  re  Milan  Tram- 
ways, 25  Ch.  D.  587.)    The  defendant  is  not  allowed  to  £et  off  in.  his 
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of  the  debt  sued  for]j  on  the day  of  ,  18 — ,  became 

indebted  to  the  defendant  in  the  sum  of  £ for  [here  state 

the  nature  of  the  debt  sought  to  be  set  off^  giving  particulars  thereof 'l^ 
and  the  said  sum  was  at  the  oommenoement  of  this  action  and 
still  is  due  from  and  payable  by  the  said  E.  F.  to  the  defendant, 
and  the  defendant  claims  to  set  off  the  amount  of  the  said  debt 
of  the  said  E.  F.  against  the  plaintiff's  daim. 


Defence  of  a  Set-off  for  Liquidated  Damages  under  a  Covenant 

or  Agreement  {h). 

The  defendant  is  entitled  to  a  set-off  of  £ for  liquidated 

damages  due  to  him  from  the  plaintiff  under  a  deed  [oTj  agree- 
ment in  writing]  dated  the of ,  18 — ,  whereby  the 

plaintiff  covenanted  [or^  whereby  the  plaintiff,  for  the  con- 
siderations therein  mentioned,  agreed]  with  the  defendant  to 

pay  him  £ as  liquidated  damages  on  the  happening  of  an 

event  which  happened  before  this  action,  viz.  \here  state  the 
event  on  which  the  money  became  payable  under  the  covenant  or 
agreement,"] 

A  like  Form,  claiming  a  Set-off  for  Liquidated  Damages  under  a 
Building  Contract,  and  setting  out  some  of  its  Provisions  (A). 

The  defendant  is  entitled  to  a  set-off  of  £ for  liquidated 

damafi'es  under  an  agreement  dated  the of ,  18 — , 

whereby  it  was  agreed  between  the  plaintiff  and  the  defendant 
that,  in  consideration  of  the  payments  to  be  made  by  the  defen- 
dant to  the  plaintiff  as  therein  mentioned,  the  plamtiff  should 
erect  certain  buildings  for  the  defendant,  and  should  complete 
them  on  or  before  tne of ,  18 — ,  and  that,  if  the 


defence  debts  which  became  payable  to  him  by  the  plaintiff's  assignor 
subsequently  to  the  time  when  the  defendant  received  notice  of  the 
assignment,  unless  such  debts  were  connected  in  some  manner  with 
the  debt  sued  for,  e,g,y  as  arising  out  of  the  same  contract,  or  imless 
they  arose  from  obligations  contracted  by  the  assignor  before  the  receipt 
of  the  notice,  and  under  an  agreement  between  .the  assignor  and  the 
defendant  that  they  should  be  set  oW  against  the  debt  sued  for.  {IhA 
But  as  to  debentures,  see  Biggerstaff  v.  RowcUfs  Wharf,  Limited,  (1896) 
2  Ch.  93 ;  65  L.  J.  Ch.  536. 

(A)  As  to  the  distinction  between  liquidated  damages  and  mere  penalties, 
see  **  Liquidated  Damages,**  ante,  p.  779,  and  **  Penalty,**  ante,  p.  804. 
A  mere  penalty  would  only  be  the  subject  of  a  counterclaim  for  unliqui- 
dated damages,  and  not  of  a  defence  of  set-off. 


834  Defences,  8fc.  in  Actions  on  Contracts. 

plaintiff  should  not  complete  them  on  or  before  that  day,  he 

should  pay  to  the  defendant  as  liquidated  damages  £ for 

each  day  after  the of ,  18 — ,  during  which  the  build- 
ings should  remain  uncompleted,  and  the  plaintiff  did  not  com- 
plete the  said  buildings  on  or  before  the of ,  18 — , 

and  the  same  remained  uncompleted  for days  after  that 

date,  viz.,  until  the of  ,  18 — ,  and  thereby  £ 

became  payable  by  the  defendant  to  the  plaintiff  as  such 
liquidated  damages  as  aforesaid. 


For  a  like  Form,  see  R.  S,  C.  1883,  App.  K  Sect.  11.  cited 

"  CounterclainiSf^'  ante,  pp.  585,  586. 


Defence  to  an  Action  for  the  Price  of  Chods,  alleging  that  they  were 
sold  by  the  Plaintiff* s  Agent  as  apparent  Principal,  and  claims 
ing  a  Set-off  which  had  accrued  due  from  the  Agent  to  the 
Defendant  (t). 

The  goods  were  sold  and  delivered  to  the  defendant  by 
J.  K.,  then  being  the  agent  of  the  plaintiff  in  that  behalf 


(t)  If  an  agent  entrusted  with  the  possession  of  goods  for  the  purpose 
of  sale  sells  them  in  his  own  name  as  owner,  with  the  authority  of  the 
principal,  and  the  principal  sues  the  buyer  for  the  price,  the  buyer  is 
entitled  in  such  action  to  set  off  debts  of  the  agent,  provided  he  dealt  with 
him  as,  and  believed  him  to  be,  the  principal  in  the  transaction,  and  had 
no  notice  of  his  being  an  agent,  and  provided  the  set-off  accrued  before 
the  defendant  discovered  the  real  facts.  {Qeorge  v.  Clagett,  7  T.  B.  359  ; 
2  Smith's  L.  C,  10th  ed.,  p.  135 ;  Borries  v.  Imperial  Ottoman  Bank,  L.  R. 
9  C.  P.  38 ;  43  L.  J.  C.  P.  3 ;  Cooke  v.  Eshdby,  12  App.  Cas.  271.)  Thia 
principle  is  not  confined  to  tiio  sale  of  goods,  but  extends  to  other  cases 
where  an  agent  is  allowed  to  deal  with  third  parties,  e.^.,  to  make  con- 
tracts with  them  or  receive  monevs  from  them  as  an  apparent  principal. 
{MorUagu  v.  Fonoood,  (1893)  2  a*B.  350.) 

The  right  to  set  off  debts  of  the  agent  docs  not  extend  to  the  case  where 
the  buyer  knew  him  to  be  dealing  as  an  agent,  though  he  did  not  know 
who  his  principal  was.  [Semenza  v.  Brinsley^  18  C.  B.  N.  S.  467;  34 
L.  J.  C.  P.  161 ;  Fuh  V.  Kempion,  7  C.  B.  687  ;  Cooke  v.  Eehclby,  mipra.) 
If  the  buyer  had  the  means  of  knowing  him  to  be  dealing  as  an  agent, 
and  neghgently  omitted  to  inform  himself,  this  would  in  generu  bo 
equivalent  to  knowledge,  and  would  deprive  him  of  the  set-off  {Baring  t, 
Corriey  2  B.  &  Aid.  137;  Cooke  v.  Eshetbyy  supra);  but  it  seems  that  the 
fact  that  the  buyer  had  such  means  of  knowledge  is  merely  evidence  of 
knowledge,  and  that  it  is  not  necessary  that  the  statement  of  defence 
should  contain  an  express  averment  that  the  defendant  had  no  such  means 
of  knowledge,  and  that,  where  a  defence  of  set-off  in  respect  of  a  debt 
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and  entrusted  by  the  plaintifi  with  the  possession  of  the  goods 
as  apparent  owner  thereof ;  and  the  said  J.  K.  sold  and  delivered 
the  goods  as  aforesaid  in  his  own  name  and  as  his  own  goods 
with  the  consent  of  the  plaintijS ;  and  at  the  time  of  the  said 
sale  and  delivery  of  the  goods  the  defendant  believed  the  said 
J.  K.  to  be  the  owner  of  the  eoods,  and  did  not  know  that  the 
plaintiff  was  the  owner  of  the  goods  or  any  of  them,  or  was 
interested  therein,  or  in  the  said  sale  thereof,  or  that  the  said  J.  K. 
was  an  agent  in  that  behalf;  and  before  the  defendant  knew 
that  the  plaintiff  was  the  owner  of  the  goods  or  any  of  them, 
or  interested  therein,  or  that  the  said  J.  K.  was  an  agent  in  the 
sale  thereof,  the  said  J.  K.  became,  and  at  the  oommenoement 
of  this  action  was  and  still  is,  indebted  to  the  defendant  in  the 

sum  of  j6 for  \here  state  the  cause  of  set-off  against  J.  K.  as, 

far  instance^  money  payable  by  J.  K.  for  £100  lent  to  him  by 
the  defendant  on  the day  of ,  18 — ],  and  the  defen- 
dant daims  to  set  off  that  sum  against  the  plaintiff's  daim. 
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Defence  of  a  Set-ojf  of  Cross^demands  upon  an  Account  stated  by 
Agreement^  and  Payment  of  the  Balance :  see  "  Payment^'* 
antcy  p.  797. 


For  a  Form  of  Reply  of  the  Statute  of  Limitations  to  a  Defence  of 
Set-offy  see  "  LimitationSy  Statutes  of^^  ante^  p.  779. 


accrued  due  from  the  agent  to  the  defendant  is  pleaded  in  the  form  given 
in  the  text,  a  reply  thereto  which  simply  alleged  that  the  defendant,  before 
the  transactions  with  the  agent,  had  the  means  of  knowing  that  the  latter 
was  a  mere  agent  selling  for  a  principal,  would  be  insufficient  in  law 
{^BoTviei  V.  Imperial  Ottoman  Banhy  eupra). 

If  the  buyer  deals  through  an  agent,  the  knowledge  of  his  agent  that 
the  apparent  seller  is  an  agent  is  equivalent  to  knowledge  of  that  fact  in 
the  buyer  and  disentitles  mm  to  the  set-off.  [DreMer  v.  Norwood^  14 
C.  B.  N.  S.  574 ;  17  i6. 466.} 

A  set-off  has  been  allowea  upon  a  sale  by  a  factor  who  was  selling  in 
his  own  name  under  a  right  to  do  so  to  repay  himself  advances.  ( Warner 
V.  M'Kay,  1  M.  &  W.  691 ;  but  see  Fish  v.  Kempton,  7  0.  B.  687,  694 ; 
18  L.  J.  C.  P.  206,  and  Semenza  v.  Brindey^  supra,) 

In  an  action  by  the  agent  in  his  own  name,  where  the  agent  had  acted 
as  apparent  principal,  the  defendant  could  not  at  common  law  set  off  a 
debt  of  the  principal  {Isherg  v.  B&wdeiiy  8  Ex.  852)  ;  but  he  may  now 
avaQ  himself  of  such  a  defence,  where  he  can  aver  and  prove  that  the 
plaintiff  is  suing  only  aa  trustee  for  the  alleged  principal  (see  Cochrane  y. 
Green,  9  C.  B.  N.  S.  448 ;  30  L.  J.  C.  P.  97 ;  Agra,  ike.  Bank  v.  Leighton, 
L.  E.  2  Ex.  56 ;  Thornton  v.  Maynard,  L.  R.  10  C.  P.  695). 


836  Defences^  8fc,  in  Actions  on  Contracts. 

Shares  (a). 


SniPPiNa. 

Deniah  of  Allegations  in  a  Statement  of  Claim  by  Shipowner  against 
Consignee  for  Freight  under  a  Bill  of  Lading  (6). 

1.  The  defendant  was  not  the  consignee  named  in  the  bill  of 
ladinff. 

2.  The  defendant  did  not  take  delivery  of  the  said  goods 
under  the  bill  of  lading  [or  at  all]. 

3.  The  goods  were  not  oarried  to as  allemd  [or  at  all^. 

4.  The  goods  were  not  shipped  or  oarried  nnaer  the  said  bill 
of  lading.     [No  bill  of  lading  was  signed  by  the  said  master.] 

\_The  language  of  the  traverses  used  should  follow  the  allegations 
in  the  claimJ] 

The  likej  to  an  Action  for  Freight  under  a  Bill  of  Lading  agamst 

an  Indorsee  of  the  Bill  of  Lading  (b), 

1.  The  defendant  was  not  the  indorsee  of  the  bill  of  lading 
[or,  The  bill  of  lading  was  not  indorsed  to  the  defendant]. 

2.  The  property  in  the  said  goods  did  not  pass  to  the  defen- 
dant. The  indorsement  to  the  defendant  was  oy  wot  of  pledge 
only  [and  he  did  not  take  delivery  of  the  said  goods] . 

lOther  denials  can  readily  be  framed  as  in  actions  against 
consignee^  supra."] 

Defence  by  Master  or  Shipotoner  to  an  Action  on  a  Bill  of  Lading 
or  Charterparty  for  Damage  to  QoodSj  that  the  Damage  arose 
from  a  Cause  excepted  by  the  Bill  of  Lading  or  Charter* 
party  {c). 

{R.  8.  C.  1883,  App.  D.  Sect.  V.  JNTo.  9.) 

The  loss  ooourred  by  reason  of  the  excepted  perils  mentioned 
in  the  bill  of  lading  [or,  charterparty,  \f  the  contract  teas  by 

{a\  As  to  defences  in  actions  brought  in  respect  of  the  sale  or  purchase 
of  snares,  see  "  Hhares^^  antCy  p.  332 ;  and  see  "  Broker,**  ante,  p.  664  : 
''Company,**  ante,  p.  681 ;  *' Oaming,**  aide,  p.  712;  and  ''Illegality,** 
ante,  p.  727. 

(b)  See  "  Shippifig,**  ante,  pp.  338,  339. 

(c)  The  exceptions  in  a  bill  of  lading  or  charterparty  do  not,  without  a 
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c1iarterparty\y  that  is  to  say,  the  perils  of  the  seas  [ory  as  the 
case  may  be"]. 

Beply  to  the  preceding  Defence  that  the  Negligence  of  the  Crew 
brought  the  said  Perih  into  Operation  {d). 

The  alleged  stranding  [or,  as  the  case  may  be^  was  oaused  by 
the  negligence  of  the  Grew  of  the  said  ship,  the  defendant's 
servants. 


JReply  to  the  same  Defence  that  those  Perils  arose  during  an 

improper  Deviation  in  the  Voyage  {e). 

The  alleged  perils  ooourred  during  an  improper  and  un- 
authorized deviation  of  the  ship  from  the  agreed  voyage,  that  is 
to  say  [state  the  deviation'}. 


Defence  to  a  like  Action  thai  the  Damage  arose  from  the  bad 
Condition  of  the  Goods  tcJien  received :  see  "  Carriers^^ 
antCj  p.  665. 


ir  statement  to  that  effect,  exempt  from  liability  for  loss  or  damage  hj 
negligence  of  the  shipowner  or  his  agents  or  servants.    (See  "Ship^ 


clear 

the     ^  ^ 

fnng,'*^ante,  p.  334.)  The  phrase  "  dangers  and  accidents  of  £he  seas"  is 
intended  to  cover  sea  damage  occurring  at  sea  without  blame  in  the  ship- 
owner or  his  servants.  {Hamilton  v.  Pandor/f  12  App.  Gas.  518 ;  57  L.  J. 
Q.  B.  24;  WiUon  v.  Xantko,  12  App.  Cas.  503;  56  X.  J.  Ad.  116.^  It 
would  cover  loss  by  collision  where  the  plaintiff's  ship  was  not  in  fault. 
{Wilson  V.  Xaniho,  mpra.) 

Wbere  rats  gnawed  a  hole  in  a  pipe  whereby  sea  water  got  in  and 
damaged  the  cargo,  it  was  held  to  be  a  danger  or  accident  of  the  seas. 
{Hamilton  v.  Pandorf,  supra,)  An  exception  of  pirates,  robbers  and 
thieves  does  not  exempt  from  Lability  for  thefts  by  persons  in  the  service 
of  the  shipowner,  such  as  the  crew  or  the  stevedores  employed.  {Steinman 
V.  Angier,  (1891)  1  a  B.  619 ;  60  L.  J.  a  B.  425.)  See  further,  as  to 
excepted  perils,  **  Shipping,**  anUy  p.  335. 

id)  See  preceding  note. 

\e)  If  ^oods  are  lost  during  a  deviation,  not  justified  by  necessity,  by 
perils  which  would  be  excepted  perils  on  the  proper  voyag^,  the  shipowner 
18  liable,  the  exceptions  not  applying  during  the  deviation.  {Margetson 
v.  OJynn,  (1892)  1  Q.  B.  337 ;  (1893)  A.  C.  351 ;  62  L.  J.  Q.  B.  466.)  A 
deviation  may  be  justified  which  is  reasonably  necessary.  {Phelps  v.  Hill, 
(1891)  1  Q.  B.  605;  60  L.  J.  a  B.  382.) 


838  Defences^  8fc.  in  Actions  on  Contracts. 

Defence  hy  Shipoumer  or  Master  to  an  Action  on  a  Bill  of  Lading 
or  Charter-party  for  Damage  and  Short  Delivery. 

1.  The  said  wheat  was  not  [or,  the  goods  were  not,  nor  were 
any  of  them],  delivered  in  a  damaged  condition  as  alleged. 

2.  The  whole  of  the  wheat  [or,  goods]  shipped  was  delivered, 
namely, quarters  [or^  as  the  case  may  be\. 

3.  The  damage  and  loss  [(if  any)]  occurred  by  reason  of  the 
excepted  perils  mentioned  in  the  bill  of  lading  [or,  charterparty], 
that  is  to  say,  dangers  and  accidents  of  the  seas  and  navigation 
[or J  as  the  case  may  be"]. 


Defence  to  an  Action  for  Demurrage  against  the  Charterer j  that  he 

did  not  keep  the  Ship  on  Demurrage. 

The  def  endcmt  did  not  keep  the  ship  on  demurrage. 


Defence  in  an  Action  by  Shipowner  against  Charterer  for  Detention 
beyond  the  Demurrage  Days^  denying  the  Detention^  and 
alleging  thut  the  Detention  {if  any)  teas  from  a  Cause  for 
which  the  Defendant  was  not  responsible  (d). 

1.  The  ship  was  not  detained. 

2.  The  detention  (if  any)  was  due  to  a  strike  of  dock  labourers 
at  the  port  of  loading  [or^  unloading],  and  bv  the  charterparty 
the  defendant  was  expressly  exempted  from  liability  for  detention 
due  to  such  strikes. 


Defence  in  a  like  Action  where  the  Charterparty  is  silent  as  to  the 
Time  for  unloading  [or  loading^  denying  the  Detentioti  (d), 

1.  The  time  for  unloading  [or^  loading]  was  not  specified  in 
the  charterparty,  and  the  defendant  used  all  reasonable  diligence 
in  unloading  [or^  loading]  the  ship. 

2.  There  was  no  detention  of  the  ship.  The  delay  (if  any) 
was  due  to  circumstances  beyond  the  control  of  the  defendant, 
or  his  agents,  namely,  to  frost  [or^  strike,  or  as  the  case  may  6f]. 


{d)  As  to  detentioiii  see  **  l^hipping"  ante,  p.  345.  As  to  what  is  con- 
siderod  detention  by  ice  or  frost,  see  Grant  v.  Coverdah,  9  App.  Cas.  470 ; 
53  L.  J.  Q.  B.  462. 
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Defence  to  an  Action  against  Charterer  for  Freight  or  Demurrage^ 
that  the  Charterer's  Liability  had  ceased  under  an  empress 
Clause  in  the  Charterparty  {e). 

{B.  8.  C.  1883,  App.  2).,  Sect.  V.,  No.  12.) 

The  alleged  liability  had  ceased  by  reason  of  cesser  olanse  in 
the  charterparty,  the  cargo  shipped  having  been  worth  more  at 
the  port  of  discmarge  than  the  freight  or  demurrage. 


Defence  to  an  Action  for  Freight  to  be  advanced  on  the  Sailing  of 
the  Shipy  denying  that  the  Ship  sailed  (/). 

The  ship  did  not  sail  pursuant  to  the  charterpaxty. 


Counterclaim  to  an  Action  for  Freight^  8fc.y  that  the  Goods  were 

delivered  in  a  damaged  Condition  {g). 

{See  B.  S.  C.  1883,  App.  C,  Sect.  F.,  No.  4.) 

1.  The  defendant  has  suffered  damage  by  breach  of  the  con- 
tract contained  in  the  bill  of  lading  lor^  charter-party]  men- 
tioned in  the  statement  of  claim. 


(e)  In  constniing  clauses  for  cesser  of  the  liability  of  the  charterer  it  is 
to  be  remembered  that  the  object  is  to  exempt  the  charterer  from  liability 
for  matters  in  respect  of  which  the  shipowner  has,  by  reason  of  the  lien  he 
has  on  the  goods,  a  sufficient  remedy  or  protection,  and  where  a  cesser 
clause  is  followed  by  a  lien  clause,  the  two  should,  if  possible,  be  read  as 
co-extensive.  {French  v.  Oerher,  1  C.  P.  D.  737 ;  2  C.  P.  D.  247 ;  46  L.  J. 
C.  P.  320;  Clink  Y.  Radford,  (1891)  1  Q.  B.  625;  60  L.  J.  Q.  B.  625; 
Hanmh  V.  Harrold  Brothers,  (1894)  1  Q.  B.  612 ;  63  L.  J.  a  B.  744.) 

(/)  Where  freight  is  payable  on  sailing,  the  ship  must  have  left  the 
port  for  the  purpose  of  proceeding  on  her  voyage  in  order  to  support  an 
action  for  the  freight.  {Price  v.  Livingstone,  9  Q.  B.  D.  679,  681 ;  53  L.  J. 
a  B.  118  ;  GarsU/ti  v.  Uickie,  15  Q.  B.  D.  580 ;  56  L.  J.  Q.  B.  38.)  See 
further  as  to  freight  payable  in  advance,  **  Shipping,^*  ante,  p.  336,  and 
Bmith  V.  Pyman,  (1891)  1  Q.  B.  742 ;  60  L.  J.  Q.  B.  621 ;  Oriental  Steam- 
ship Co.  V.  Tylor,  (1893)  2  Q.  B.  518;  63  L.  J.  Q.  B.  128. 

{g)  It  is  no  defence  to  an  action  for  freight  that  the  goods  were 
damaged  by  the  negligence  of  the  master  so  as  not  to  be  worth  the 
freight ;  and  that  the  defendant  abandoned  them  to  the  shipowner  [Dalein 
V.  Oxley,  15  C.  B.  N.  S.  646 ;  33  L.  J.  G.  P.  115) ;  nor  is  the  defendant 
by  way  of  defence  to  a  like  action  entitled  to  deduct  the  value  of  missing 
goods  from  the  amount  claimed  for  freight  {Meyer  v.  Dreiser,  16  0.  B.  N.  S. 
646 ;  33  L.  J.  C.  P.  289). 

In  order  to  establish  a  defence,  it  must  be  shown  that  the  goods  have 
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2.  Fifty  bales  of  cotton  were  delivered  in  a  damaged  con- 
dition. 
FarticTilars  of  damage : — 

£    s.    d. 

50  Bales  at  £2 100  0     0 

The  defendant  counterclaims  £100 


Defence  to  an  Action  against  the  Charterer  for  not  loading  a  CargOy 
that  the  Ship  teas  not  ready  to  load  at  the  appointed  Time  (A). 

The  ship  was  not  ready  to  load  at  the  time  [and  place] 
appointed  by  the  charterparty. 

been  so  damaged  upon  the  yoya^  as  tx>  be  no  longer  mercliantable  under 
their  ordinary  commercial  description.  {Ae/ar  y,  Blundell,  (1895)  2  Q.  B. 
196 ;  (1896)  1  Q.  B.  123;  64  L.  J.  Q.  B.  573 ;  65  lb.  138.) 

(A)  A  stipulation  that  the  ship  shall  sail  for  the  port  of  loading  or  be 
ready  to  load  on  or  before  a  particular  day,  or  that  she  has  sailed  fiom,  or 
is  about  to  sail  from  a  particular  port,  constitutes,  in  general,  a  condition 
precedent  to  the  liability  of  the  charterer  to  load.  {OSiMm  y.  Hays,  2  M. 
&  Qt.  257 ;  Croockewit  y.  Fletcher,  1  H.  &  N.  893 ;  26  L.  J.  Ex.  153 ; 
Oliver  y.  Fielden,  4  Ex.  135  ;  Seeger  y.  Duthie,  8  C.  B.  N.  S.  45 ;  29  L.  J. 
C.  P.  253 ;  TtUly  y.  Howling,  2  a  B.  D.  182 ;  46  L.  J.  Q.  B.  388 ;  BenUen 
V.  Taylor,  a893)  2  Q.  B.  274 ;  62  L.  J.  Q.  B.  516.)  Where,  howeyer,  no 
particular  day  is  specified  for  the  ship  to  sail  for  the  port  of  loading,  or  to 
DO  ready  to  load^  a  delay  in  sailing  or  arriying  at  the  port  of  loading 
affords  no  defence  to  the  action,  unless  it  can  be  shown  that  the  object  ol 
the  charterer  was  entirely  frustrated  bysuch  delay.  {Clipsham  y.  Vertue^ 
5  a  B.  266 ;  Tarrahochia  y.  Hickte,  1  H.  &  N.  183  ;  26  L.  J.  Ex.  26  ; 
McAndrew  y.  Chappie,  L.  E,  1  0.  P.  643  ;  35  L,  J.  C.  P.  281 ;  Freeman  v. 
Taylor,  8  Binff.  124 ;  Jackaon  y.  Union  Marine  Insurance  Co.,  L.  B.  lO 
C.  P.  125  ;  and  see  "  Shipping,''  ante,  p.  344.) 

It  is  a  defence  to  an  action  for  not  loading  that  there  was  a  breach  of  a 
warranty  in  the  charterparty  as  to  the  place  where  the  ship  was  at  the  date 
of  the  contract  {Olive  y.  Booker,  1  Ex.  416 ;  Behn  y.  Bumese,  3  B.  ft  8. 
751 ;  32  L.  J.  Q.  B.  204 ;  and  see  CorUing  y.  Maatey,  L.  E.  8  C.  P.  395 ;  42 
L.  J.  G.  P.  153) ;  that  at  the  time  of  making  the  charterparty  the  ship 
was  not  classed  as  warranted  by  the  charterparty  (^ur^  y.  Uabome,  IS 
0.  B.  144  ;  25  L.  J.  0.  P.  209 ;  Fraeer  y.  Telegraph  Co.,  L.  E,  7  Q.  B.  566  ; 
41  L.  J.  a  B.  249 ;  French  y.  Newgaas,  3  C.  P.  D.  163;  47  L.  J.  C.  P. 
361) ;  that  the  ship  was  not  fit  to  carry  a  reasonable  cargo  of  the  kind  for 
which  it  was  chartered,  and  could  not  be  rendered  fit  for  that  purpose 
without  a  delay  which  would  haye  frustrated  the  object  of  the  yoya^ 
(Stanton  y.  Richardson.,  L.  E.  7  C.  P.  421 ;  Ih.,  9  C.  P.  390 ;  afl5rmed  45 
Xj.  J,  C.  P.  78;  see  **  Shipping,"  ante,  p.  335);  that  the  ship  was  not 
tight,  staunch,  and  strong,  as  agreed  in  the  charterparty,  whereby  the 
object  of  the  yoyage  was  frustrated  ( Tarrahochia  y.  Hidcie,  supra  ;  and  see 
Thompson  y.  GiUespy,  5  E.  &  B.  209 ;  24  L.  J.  Q.  B.  340) ;  that  the  ship 
was  damaged  and  rendered  tmfit  to  receiye  a  cargo  by  the  negligence  of 
the  master  {Taylor  y.  Clay,  9  Q.  B.  713) ;  that  me  defendant  was  pre- 


Shipping*  841 

Defence  to  a  like  Action^  that  the  Charterparty  was  cancelled 
pursuant  to  a  Cancelling  Clause  {i), 

{K  8.  C.  1883,  App.  B.  Sect.  V.) 

The  charterparty  was  oanoelled  pursuant  to  the  canoelling 
clause  therein,  the  ship  not  having  amved  at  port  of  loading  on 
or  before  1st  May,  1882. 


Defence  to  an  Action  against  Shipowner  for  not  completing  the 
Voyage^  that  the  Defendant  was  prevented  from  so  doing  by 
Causes  excepted  in  the  Charterparty  {J). 

The  defendant  was  prevented  from  completing  the  voyage  by 
perils  [and  casualties]  excepted  in  the  charterparty,  that  is  to 
say,  by  dangers  and  accidents  of  seas  [rivers  and  navigations]. 

Particulars : — 

The  ship  was  wrecked  by  a  storm  on  the of ,  18 — , 

off ,  and  had  to  be  abandoned. 


yented  from  loading  by  restraint  of  rulers  within  the  exception  in  the 
charterparty  {Barridc  v.  Buha,  2  C.  B.  N.  S.  563 ;  Bruce  v.  Nicolopuh, 
11  Ex.  129 ;  Buaaell  v.  Niemann,  17  C.  B.  N.  S.  163 ;  34  L.  J.  C.  P.  10) ; 
or  that  a  declaration  of  war  rendered  the  performance  of  the  charter- 
party  illegal  {Avery  v.  Bmvden,  6  E.  &  B.  714  ;  6  Ih.  953,  962 ;  lieid  v. 
Hoskins,  5  E.  &  B.  729 ;  6  Ih.  953 ;  Espmito  v.  Bowden,  7  E,  &  B.  763 ; 
Barrick  v.  Buba,  supra). 

(»)  Where  a  charterparty  contained,  after  the  usual  clause,  excepting 
perils  of  the  seas,  &c.,  a  stipulation  enabling  the  charterers  to  cancel  the 
charterparty  should  the  ship  not  arrive  at  the  port  of  loading  on  or  before 
a  certain  date,  it  was  held  tnat  the  excepting  clause  applied  only  to  the 
voyage,  and  that  the  fact  that  her  non-arrival  by  the  date  was  the  result 
of  perils  of  the  seas,  did  not  prevent  the  charterers  from  cancelling  the 
charterparty.     {Smith  v.  Dart,  14  Q.  B.  D.  105  ;  54  L.  J.  Q.  B.  121.) 

{j)  The  contract  in  a  charterparty-  is,  in  general,  an  absolute  one,  to  carry 
the  goods  shipped  to  tiieir  destination,  subject  only  to  the  excepted  perils, 
and  consequently  it  is  the  duty  of  the  shipowner,  if  his  ship  is  damaged 
on  the  voyage,  to  repair  her,  and  complete  the  voyage  where  it  is  com- 
mercially possible  to  do  so.  {Moss  v.  Smith,  9  0.  B.  94;  Asncurazione 
Generate  v.  SS.  Bessie  Morris  Co.,  (1892)  2  Q.  B.  652 ;  61  L.  J.  Q.  B.  754.) 
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Defence  to  an  Action  against  Shipowner  for  Loss  of  or  Damage  to 
Goods,  that  the  Goods  were  icithin  the  Merchant  Shifting  Act^ 
1894  (57  8f  58  Vict.  c.  60),  s.  502,  and  that  the  Nature  and 
Value  thereof  had  not  been  declared  {k). 

The  goods  oonsisted  of  articles  mentioiied  in  s.  502,  sub-s.  (2), 
of  the  Merchant  Shipping  Act,  1894,  that  is  to  say,  gold  [or,  os 
the  case  may  be"],  and  the  true  nature  and  value  thereof  was  not 
at  the  time  of  shipment  inserted  in  the  bill  of  lading,  or  other- 
wise declared  in  writing  to  the  master  or  owner  of  the  ship,  and 
the  loss,  in  respect  of  whidb  thb  action  is  brought,  happened 
without  the  actucd  fault  or  privity  of  the  defendant,  by  reason 
of  robbery  thereof. 


Societies  (a). 

Uc\  See  '* Skipping"  ante,  p.  336,  where  see  also  as  to  limitation  of 
liaoility. 

(a)  See  **  Societies"  ante,  p.  346.  Where  an  action  by  or  against  a 
society  is  brought  in  respect  of  a  dispute  between  the  society  and  its 
members  as  to  which  the  Hig:h  Court  of  Justice  has  no  jurisdiction,  the 
facts  (lowing  such  want  of  jurisdiction  may  in  general  be  pleaded  by 
way  of  defence  (see  *^  Jurisdiction  "  post,  p.  906),  or  where  the  absence 
of  jurisdiction  is  apparent  upon  the  face  of  the  statement  of  olaim,  the 
defendant  may  plead  an  oojection  in  point  of  law  on  that  ground 
{Huchle  V.  Wilson,  2  0.  P.  D.  410 ;  **  Proeeedinge  in  lieu  of  Demurrer^'* 
ante,  p.  598J.  In  some  cases  an  application  may  be  made  by  summons 
for  a  stay  oif  proceedings  on  that  groimd.  {Norton  y.  Counties  Building 
Society,  (1895)  1  Q.  B.  246 ;  64  L.  J.  Q.  B.  214.) 

Where  the  plaintiffs  sue  as  a  registered  society,  and  the  validity  of  the 
alleged  cause  of  action  depends  on  the  statutory  right  conferred  by  reg^- 
tration,  the  defendant  may  in  general  plead  a  denial  of  such  registration 
by  way  of  defence. 

Where  the  trustees  of  a  friendly  society  lend  money  of  the  society  on 
personal  security  only  to  persons  who  are  not  members,  the  borrowers,  if 
sued  by  the  trustees  for  the  amount  of  the  loan,  cannot  set  up  by  way  of 
defence  that  the  trustees  were  prohibited  from  so  lending  the  money  by 
the  provisions  of  s.  16  (1)  of  the  Act  of  1875,  as  such  loan,  though  un- 
authorized and  a  breach  of  trust  on  the  part  of  the  trustees,  is  not  illegal. 
{In  re  Coltman,  19  Oh.  D.  64 ;  51  L.  J.  Ch.  3.) 

A  non-registered  association  in  the  nature  of  a  benefit  or  loan  society, 
which  has  for  its  object  the  acquisition  of  gain  by  the  association  or  its 
members,  is  illegal  under  s.  4  of  the  Companies  Act,  1862,  and  therefore 
contracts  made  by  a  member  with  such  an  association  in  the  course  of  its 
business  are  illegal.  (See  **  Company,"  ante,  p.  679;  **  Illegality,"  ante^ 
p.  727.) 

The  mere  fact  that  some  of  the  rules  of  a  provident  society  are  in 
restraint  of  trade  does  not  constitute  a  defence  to  an  action  against  the 
society  for  money  due  under  the  rules.  {Sutaine  y.  Wilson,  24  Q.  B,  D. 
252.) 
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Solicitors. 

Defence  to  an  Action  by  a  Solicitor  for  Professional  Charges  and 
Disbursements^  denying  the  alleged  Retainer  and  Request  (a). 

The  plaintiff  was  not  soL'citor  for  the  defendant  as  alleged, 
and  the  defendant  did  not  request  the  plaintiff  to  do  any  of  the 
work  [or J  perform  any  of  the  journeys,  or,  bestow  any  of  the 
attendances],  or  pay  [or^  expend]  any  of  the  moneys  as  alleged. 


Defence  to  a  like  Action^  denying  that  the  alleged  Work  was  done 

or  the  alleged  Payments  made. 

The  plaintiff  did  not  do  any  of  the  alleged  work  [(?r,  perform 
any  of  the  alleged  journeys,  or,  bestow  any  of  the  alleged 
attendances],  or  make  any  of  the  alleged  payments. 


Defence  to  a  like  Action^  that  the  Plmntiff  was  not  duly  qualified 
as  a  Solicitor  within  the  meaning  of  s.  12  of  the  Solicitors 
Act,  1874  (6). 

The  action  is  brought  to  recover  costs,  fees,  reward  and  dis- 
bursements on  account  of  and  in  relation  to  work  done  and  pro- 
ceedings taken  by  the  plaintiff  acting  as  a  solicitor  for  the 
defendant  without  being  duly  qualified  so  to  act  within  the 
meaning  of  the  SoUcitors  Act,  1874  (37  &  38  Vict.  c.  68),  s.  12. 


(a)  It  is  not  necessary  that  the  retainer  shoald  be  a  formal  or  express 
one,  as  the  conduct  of  the  parties  may  afford  sufficient  evidence  of  retuner. 
(Morgan  v.  Blyth,  (1891)  1  Ch.  337,  355 ;  60  L.  J.  Ch.  66.) 

(b)  By  the  Solicitors  Act,  1874  (37  &  38  Vict.  c.  68),  s.  12,  "  No  costs, 
fee,  reward,  or  disbursement  on  account  of  or  in  relation  to  any  act  or 
proceeding  done  or  taken  by  any  person  who  acts  as  an  attorney  or 
solicitor,  without  being  duly  qualified  so  to  act,  shall  be  recoverable  in 
any  action,  suit,  or  matter  by  any  person  or  persons  whomsoever."  (See 
also  23  &  24  Vict.  c.  127,  s.  26,  and  the  Stamp  Act,  1891,  s.  43.)  The 
above -cited  section  further  provides  that  '^  for  the  purposes  of  this  section 
a  person  shall  be  deemed  to  be  duly  qualified  to  act  as  an  attorney  or 
solicitor  if  he  shall  have  in  force,  at  the  time  at  which  he  acts  as  an 
attorney  or  solicitor,  a  duly  stamped  certificate  authorizing  him  so  to  do, 
pursuant  to  the  provisions  of  the  stamp  laws,  and  the  laws  for  the  time 
being  relating  to  attorneys  and  solicitors."  (See  F<noltr  v.  Monmouth 
Canal  Co.,  4  Q.  B.  D.  334 ;  48  L.  J.  Q.  B.  457.) 
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Defence  to  a  like  Action^  that  the  Plaintiff  did  not  deliver  a  signed 
Bill  of  Costs  a  Month  before  Action^  as  required  by  the 
Solicitors  Act^  1843  (c). 

The  plaintifi's  claim  in  this  action  is  for  fees,  charges  and 
disbursements  for  business  done  by  the  plaintiff  as  a  solicitor 

(c)  By  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37,  it  is  enacted 
that  *  *  ^o  attorney  or  Bolicitor,  nor  any  executor,  administrator,  or  assignee 
of  any  attorney  or  solicitor,  shall  commence  or  maintain  any  action  or 
suit  for  the  reooyery  of  any  fees,  charges,  or  disbursements  for  any 
business  done  by  sucn  attorney  or  solicitor,  until  the  expiration  of  one 
month  after  such  attorney  or  solicitor,  or  executor,  atuninistrator,  or 
assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto  the  party 
to  be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him  at  his 
counting  house,  office  of  business,  dwelling-house,  or  last-known  place  of 
abode,  a  bill  of  such  fees,  charges  and  disbursements,  and  which  bill  shall 
either  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  (or, 
in  the  case  of  a  partnership,  Dy  any  of  the  partners,  either  with  his  own 
name  or  with  the  name  or  style  of  such  partaership),  or  of  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be  enclosed  in 
or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to  such 
bill."  But  by  the  Legal  Practitioners  Act.  1875  (38  &  39  Vict  c.  79), 
s.  2,  a  judge  of  the  Supreme  Court  may  authorize  a  solicitor  to  commence 
an  action  for  the  recovery  of  his  fees,  charges,  or  disbursements  against 
l^e  party  chargeable  therewith,  although  one  month  shall  not  have 
expi^  from  the  delivery  of  such  bill,  on  proof  **  tJiat  there  is  probable 
cause  for  believing  that  the  party  chargeable  therewith  is  about  to  c^uit 
England,  or  to  become  a  bankrupt  or  a  liquidating  or  compounding^ 
debtor,  or  to  take  any  other  steps  or  do  any  other  act  whicn,  in  the 
opinion  of  the  judge,  would  tend  to  defeat  or  delay  such  solicitor  in 
ootaining  payment." 

The  woni  *'  assignee  "  in  s.  37  of  6  &  7  Vict.  c.  73,  above  cited,  is  not 
confined  to  persons  to  whom  the  debt  is  assigned  by  operation  of  law,  su<^ 
as  a  trustee  in  bankruptcy,  but  applies  also  tojpersons  to  whom  the  debt 
is  absolutely  assigned  by  writing  under  the  Judicature  Act,  1873.  {Penlfy 
V.  Anstruther,  52  L.  J.  Ch.  367;  Ingle  v.  M*Cutchan,  12  Q.  B.  I>.  518; 
53  L.  J.  Q.  B.  311.) 

If  the  action  is  for  fees,  &c.,  in  respect  of  business  done  by  a  partner- 
ship,  or  is  brought  by  an  executor,  admimstrator  or  assignee,  the  allega- 
tions in  the  form  with  respect  to  non-signature  must  be  modified  accord- 
ingly.    (See  6  &  7  Vict.  c.  73,  s.  37,  supra;  Ingle  v.  M*Cutchan^  supra,) 

The  defence  that  the  provisions  of  the  last-mentioned  section  with 
respect  to  the  delivery  of  a  si^ed  bill  of  costs  were  not  complied  with, 
applies  not  only  to  a  direct  claim  for  such  costs,  but  also  to  a  daim  on  an 
account  stated  in  respect  thereof.  {Scadding  v.  Eyles,  9  Q.  B.  858.]  But 
the  fact  that  no  signed  bill  of  costs  was  delivered  does  not  afford  a  aefenoe 
to  an  action  by  a  solicitor  on  a  promissory  note  given  to  him  as  security 
for  his  costs.  {Jeffreys  v.  Evans,  14  M.  &  W.  210.)  The  defence  applies 
only  to  claims  m  respect  of  business  done  in  the  character  of  a  sobator. 
{Bush  V.  Martin,  2  H.  &  C.  311 ;  33  L.  J.  Ex.  17  ;  In  re  Olitrr,  36  L.  J. 
Ch.  261 ;  In  re  Jones,  L.  B.  13  £q.  336;  1  Chitty*s  Practice,  14th  ed., 
p.  132.) 
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for  the  defendant,  and  the  plaintiff  did  not  one  calendar  month 
before  action  deliver  to  the  defendant,  being  the  party  to  be 
charged  therewith,  or  send  by  the  post  to,  or  leave  for  him  at 
his  counting-house,  office  of  business,  dwelling-house,  or  last- 
known  place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments subscribed  with  the  proper  hand  of  the  plaintLff,  or 
enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner 
referring  to  such  bUl,  as  required  by  the  statute  6  &  7  Yict. 
0.  73,  B.  37. 

As  to  the  requisites  for  a  proper  bill  of  costs,  and  as  to  what  amounts 
to  a  proper  address  and  delivery  within  the  statute,  see  1  Chitty 's  Practice, 
14th  ed.,  pp.  132  et  aeq. 

A  mere  oral  agreement  as  to  a  solicitor's  costs  or  remuneration,  whether 
for  contentious  or  non-contentious  business,  is  not  binding  on  the  client 
and  does  not  prevent  him  from  requiring  delivery  of  a  biU  of  costs  or  from 
obtaining  a  taxation.  {In  re  Bussdly  30  Ch.  D.  114 ;  54  L.  J.  Ch.  948 ; 
In  re  West,  (1892)  2  Q.  B.  102 ;  61  L.  J.  Q.  B.  639.)  But  by  the  SoHcitors 
Act,  1870  (33  &  34  Yict.  o.  28),  ss.  4 — 15,  as  to  contentious  business,  and 
by  the  Sobcitors'  Bemuneration  Act,  1881  (44  &  45  Yict.  c.  44),  s.  8,  as  to 
conveyancing  and  other  non-contentious  business,  a  solicitor  may,  subject 
to  certain  conditions,  make  a  special  agreement  in  writing  with  his  chent 
for  the  solicitor's  remuneration  by  a  gross  sum,  commission,  or  salary,  &c, 
(See  Ih,)  An  agreement  under  the  former  Act  cannot  be  enforced  by 
action,  but  is  enforceable  by  motion  or  petition  (see  s.  8  of  that  Act ;  Bees 
V.  WilliafM,  L.  B.  10  Ex.  200;  44  L.  J.  Ex.  266);  an  agreement  under 
the  latter  Act  may  be  sued  upon  in  the  same  manner  as  an  agreement 
not  relating  to  the  remuneration  of  a  solicitor  (see  s.  8  (4)  of  that  Act). 

An  agreement  signed  by  the  solicitor  only  cannot  be  enforced  by  nim 
as  an  agreement  within  the  provisions  of  the  above  Acts.  {In  re  Jbema, 
1  Q.  B,  D.  724;  45  L.  J.  Q.  B.  816;  In  re  Russell,  mpra;  In  re  West, 
supra;  and  see  s.  8  of  the  Act  of  1881.)  But  such  agreement  si^ed  by 
the  client  only  may  be  enforced  by  the  solicitor,  although  the  solicitor  has 
not  himself  signed  it.  {In  re  Frape,  (1893)  2  Ch.  284 ;  62  L.  J.  Ch.  473 ; 
In  re  Thompson,  (1894)  1  Q.  B.  462 ;  63  L.  J.  Q.  B.  187 ;  and  s.  8  (2)  of 
the  Act  of  1881.) 

By  s.  9  of  the  Solicitors  Act,  1870,  the  Court  is  empowered  to  set  aside 
agreements  under  that  Act  wluch  are  not  fair  or  reasonable.  (See  In  re 
Stuart,  (1893)  2  Q.  B.  201 ;  62  L.  J.  Q.  B.  623.) 

A  solicitor  may  set  off  amounts  d\ie  to  him  for  costs,  although  he  has 
not  delivered  a  bill  of  costs  before  the  action.  {Broum  v.  Tihhita,  11  C.  B. 
N.  S.  855 ;  see  Bawley  v.  Bawley,  1  Q.  B.  D.  460.)  But  it  would  seem 
that  this  does  not  apply  to  a  case  where  the  defendant  claims  the  costs 
merely  by  way  of  counterclaim  strictly  so  called.  (See  Judicature  Act, 
1873,  8.  24  (3);  0.  XIX.  r.  3 ;  Chitty's  Practice,  14th  ed.,  p.  136.) 

The  retention  by  the  client  of  his  solicitor's  bill  for  twelve  months 
without  taxation  affords  primd  facie  evidence  that  it  is  reasonable  in 
amount.     {In  re  Park,  41  Ch.  D.  326,  333,  339.) 

As  to  agreements  by  way  of  champerty  or  maintenance,  see  '*  Main" 
tenanee,'*  ante,  p.  780. 
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Spirituous  Liquors  :  see  "  Illegality^**  ante^  p.  729. 


Stock  :  see  "  Shares^**  ante^  p.  836. 


Sunday  Trading  (a). 


Tender  (J). 

Defence  of  Tender  h^ore  Action  (J). 

(S^  R.  8.  a  1883,  App.  D.  Sect.  IV.) 

As  to  the  whole  [<w,  As  to  £ ,  paroel]  of  the  monej 

claimed,  the  defendant  made  tender  hefore  action  [or,  on  the 


(o)  By  the  Sunday  Observance  Act,  1677  f29  Car.  U.  c.  7),  s.  1,  "No 
tradesman,  artificer,  workman,  labourer,  or  ouier  person  whatsoever,  shall 
do  or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary 
callisgs  upon  the  Lord's  Day,  or  any  part  thereof,  works  of  necessity  and 
charity  only  excepted."  Hence  a  contract  made  on  a  Sunday  in  the 
exercise  of  the  ordinary  calling  of  a  person  within  the  meaning  of  the 
statute  is  not,  in  general,  enforceable  by  action.  {F&nnell  v.  RidUr^  5  B.  & 
C.  406 ;  N(yrUm  v.  Powell,  4  M.  &  Gh.  42 ;  Simpson  v.  Kicholh,  3  M.  &  W. 
240 ;  Scar/e  v.  Morgan,  4  M.  &  W.  270 ;  Smith  v.  Sparrow,  4  Bing.  84 ;  B. 
V.  OUworth,  4  B.  &  S.  927  ;  33  L.  J.  M.  C.  79 ;  see  Leake  on  Contracts, 
drd  ed.,  p.  646.)  But  a  defence  under  this  statute  is  not  available  in  an 
action  brought  by  an  innocent  person,  who  at  the  time  of  making  the 
contract  had  no  knowledge  of  the  facts  constituting  the  illeg^ty. 
{Bloxaome  v.  Williams,  3  B.  &  C.  232.) 

By  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61},  s.  13  (2),  a 
bill  is  not  invalid  by  reason  only  that  it  bears  date  on  a  Sunoay. 

(b)  This  defence  must  not  be  confounded  with  the  defence  of  '*  Tender 
of  Amends,"  which  is  given  by  some  special  statutes  as  a  protection  to 
persons  acting,  or  intending  to  act,  under  those  statutes,  or  acting  in 
some  official  capacity.    (See  **  Tender  of  Amends,**  post,  p.  967.) 

The  defence  of  tender  consists  in  the  defendant  havmg  been  always 
ready  and  willing  to  pay  the  debt  and  having  tendered  it  before  action  to 
the  plaintiff,  who  refused  to  accept  it.    It  is  a  performance  of  the  contract 
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day  on  whioh  it  fell  due]  of  £ ,  and  has  paid  the  same  into 

Court. 


on  the  part  of  the  defendant  so  far  as  he  could  perform  it,  and  was  not 
prevented  by  the  jplaintLS's  refusal.  (See  i>ia»m  y.  Clark,  6  C.  B.  365.) 
It  is  not  available  in  actions  for  unliquidated  claims.  {Dearie  v.  BarreU, 
2  A.  &  B.  82 ;  Davys  v.  Eicha^datm,  20  Q.  B.  D.  722 ;  21  lb.  202 ;  67  L.  J. 
a  B.  409.) 

If  the  debt  be  payable  on  a  certain  day,  as  by  a  bond  conditioned  to  pay 
a  sum  of  money  on  a  particular  day,  or  by  the  acceptance  of  a  bill,  or  the 
making  of  a  promissory  note,  the  debtor  is  bound  to  tender  on  ike  precise 
day,  and  cannot  plead  a  tender  made  post  diem.  (1  Wms.  Saund.,  1871  ed., 
p.  40;  Hume  v.  Peploe,  8  East,  168;  Foole  v.  Tumhridge,  2  M.  &  W.  223; 
IHacon  v.  Clark,  5  C.  B.  366,  379;  Dohie  v.  Larkan,  10  Ex.  776.)  The 
drawer  or  indorser  of  a  bill  niav,  perhaps,  tender  the  amount  within  a 
reasonable  time  after  notice  of  dishonour,  provided  he  does  so  before 
action.  ( Walker  v.  Barnes,  5  Taunt.  240 ;  but  see  Siggers  v.  Lewis^  1  C.  M. 
&  B.  370.)  Where  a  bill  or  note  is  payable  on  demand,  a  tender  of  the 
amount  of  the  note  with  interest  may  be  made  at  any  time  before  action. 
{N&rtoii  V.  EUarn,  2  M.  &  W.  461,  463.)  It  seems  that  the  statute  4  &  6 
Anne,  c.  3,  s.  12,  which  gives  the  plea  of  payment  jpost  diem  to  actions  on 
money  bonds,  does  not  entitle  the  obligor  to  make  or  plead  a  tender  post 
diem.  {Dixon  v.  Farkes,  1  Esp.  110;  see  ** Bonds,**  ante,  p.  160;  tiiough 
see  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82,  92.)  Hence,  miere  it  appears 
that  the  debt  was  payable  on  a  particular  day,  a  defence  on  the  ground  of 
tender  should  show  that  the  tender  was  made  on  the  day  fixed.  Where  it 
does  not  appear  that  the  debt  was  payable  at  any  particular  time,  the 
defendant  may  plead  that  the  tender  was  made  before  action,  and  if  the 
plaintiff  in  such  case  relies  on  the  debt  being  payable  on  a  particular  day 
and  the  tender  not  being  made  in  time,  he  must  reply  such  iactB  specially. 
(See  Smith  v.  Manners,  6  0.  B.  N.  S.  632 ;  28  L.  J.  0.  P.  220.) 

Tender  of  a  smaller  sum  cannot  be  made  in  respect  of  a  smgle  entire 
debt  of  a  larger  amount,  the  creditor  not  being  bound  to  accept  less  than 
his  whole  demand  {Dixon  v.  Clark,  5  G.  B.  366) ;  and  the  debtor  is  not 
entitled  to  apply  a  set-off  in  reduction  of  the  amount  due,  so  as  to  make 
a  tender  of  the  residue  sufficient  {Searles  v.  Sadgrove,  6  E.  &  B.  639; 
FhiUpoUs  V.  Clifton,  10  W.  E.  136).  Consequently  a  tender  of  part  only 
of  an  entire  debt  admitted  to  be  due  is  invalid,  and  a  defence  setting  up 
such  teoider  might  be  open  to  objection  in  point  of  law  under  0.  XXY. 
if  the  &cts  appeared  on  the  pleadings.  If  in  such  case  the  facte  do  not 
aT>pear  on  the  pleadings,  the  plaintiff,  in  answer  to  such  defence,  may  reply 
iba,t  the  sum  tendered  was  m  respect  of  a  larger  sum  due  on  a  single 
entire  cause  of  action.  {Hesketh  v.  Fawcett,  11  M.  &  W.  366;  Dixon  v. 
Clark,  6  0.  B.  366;  Searles  v.  Sadgrove,  supra.) 

If  a  sum  is  tendered  in  payment  of  several  debts  without  ajmropriation, 
and  is  not  sufficient  to  cover  all,  it  is  not  a  sufficient  tender  of  any  one  of 
the  debts.    {Hardingham  v.  AUeni,  6  0.  B.  793.) 

A  tender  must  be  in  money,  except  where  some  other  mode  of  payment 
is  made  a  legal  tender  by  statute,  or  where  the  defect  has  been  waived  by 
the  person  entitled  or  authorized  to  receive  payment.  (See  note  (c),  post, 
p.  849.)  It  must  be  unconditional,  but  it  may  be  under  protest,  or 
with  a  reservation  of  all  rights.    {Scott  v.  Uxbridge,  ike.  By,  Co.,  L.  £. 
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Reply  that  a  Sum  larger  than  the  Amount  tendered  was  due  in 
respect  of  an  Entire  Cause  of  Action. 

At  the  time  of  the  alleged  tender  a  larger  sum  than  the  said 

£ ,  viz.,  the  sum  of  £ ^  which  is  [paroel  of]  the  plaintiff's 

claim  in  this  action,  and  which  included  the  said  £- ,  was 

due  from  the  defendant  to  the  plaintiff  as  one  entire  sum  and 


1  0.  R  596 ;  35  L.  J.  0.  P.  293;  Greenioood  v.  Suidiffe,  (1892)  1  Ch.  1 ; 
61  L.  J.  Ch.  59.). 

If  a  demand  is  made  hy  the  creditor's  solioitor  for  payment  of  a  debt 
payable  on  demand,  a  tender  may  be  validly  made  of  me  amount  of  the 
debt  alone,  without  tendering  the  costs  of  the  solicitor's  letter.  (See 
Kirton  v.  BraithwaiU,  1  M.  &  W.  310 ;  Cairn  v.  CoulUm,  1  H.  &  C.  764 ; 
32  L.  J.  Ex.  97.) 

Tender  to  or  by  one  of  several  joint  creditors  or  joint  debtors  is  a  valid 
tender.  (See  **  PaymerU,''  ante,  p.  796  ;  Doughs  v.  Patrick,  3  T.  E.  688.) 
Tender  may  be  effectually  made  to  anyone  authorized  to  receive  payment 
of  the  debt  {Ooodland  v.  Blewith,  1  Gamp.  477 ;  Kirton  v.  Braithwaite^ 
1  M.  &  W.  310) ;  and  it  may  be  made  by  an  agent  of  the  debtor  {Read  v. 
QoldHng,  2  M.  &  S.  86). 

By  0.  XXTT.  r.  3,  '*  With  a  defence  setting  up  a  tender  before  action, 
the  sum  of  money  alleged  to  have  been  tendered  must  be  brought  into 
Court." 

If  the  defendant  pleads  a  tender  before  action,  without  making  such 
payment  into  Court,  and  without  setting  up  any  other  ground  of  defence, 
the  plaintiff  may  apply  for  judgment  under  0.  XXaTT.  r.  6,  or  may 
apply  to  have  the  defence  set  aside. 

If  the  defendant  is  successful  on  the  issue  raised  on  the  defence  of 
tender,  he  is  entitled  (subject  to  the  discretion  of  the  Court  or  judge) 
to  have  judgment  for  the  costs  of  the  action,  notwithstanding  the  pay- 
ment into  Court  (see  Dixon  v.  Clarky  6  C.  B.  365,  377) ;  but  if  there  is 
any  doubt  as  to  the  sufficiency  or  proof  of  the  tender,  it  is  safer  to  plead 
payment  into  Court  only,  because,  if  the  defendant  fails  on  the  issue 
raised  on  a  defence  of  tender,  where  no  other  defence  is  pleaded,  he  has 
ordinarily  to  pay  aU  the  costs  of  the  action,  whereas,  if  he  pleads 
payment  into  Court,  and  issue  is  joined  on  that  defence,  he  has  only 
to  pay  the  costs  up  to  the  time  of  pleading,  unless  the  plaintiff  succeeds 
in  recovering  a  larger  sum. 

A  sum  which  is  paid  into  Court  under  a  defence  of  tender  and  is  taken 
out  by  the  plaintiff  under  0.  XXII.  r.  5,  is  not  a  sum  recovered  by  the 
plaintiff  within  tiie  meaning  of  the  County  Courts  Act,  1888  (51  ft  52  Vict, 
c.  43),  s.  116,  as  to  costs.  (See  James  v.  Vane,  2  E.  &  E.  883 ;  29  L,  J. 
Q.  B.  169.) 

Tender  may  be  pleaded  to  a  counterclaim ;  and  if  it  is  so  pleaded  tlie 
money  must  be  paid  into  Court,  and  thus  pleaded  it  has  generally  the 
Bame  effect  as  a  defence  of  tender  pleaded  to  a  statement  of  ciahn. 
(0.  XXni.  r.  4 ;  0.  XXH.  r.  3.) 

If,  on  a  defence  of  tender,  the  money  paid  into  Court  under  such  defence 
is  taken  out,  the  plaintiff  taking  it  out  will  have  no  right  to  costs  until 
the  issue  of  tender  is  determined.  {Griffiths  v.  Ystradyfodwg  School  Boards 
24  a  B.  D.  307 ;  69  L.  J.  a  B.  116.) 
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on  one  entire  oontraot  in  respect  of  the  matters  mentioned  in 
[the paragraph  of]  the  statement  of  daim,  and  the  defen- 
dant made  the  alleged  tender  in  respect  of  the  said  larger  sum 
which  was  so  due  to  the  plaintiff. 


Bq>l!/  to  a  Defence  of  Tender  before  Action^  denying  that  the 
Defendant  was  Beady  and  Willing  to  pay  the  Debt  {b). 

The  defendant,  after  the  said  £ became  due  and  payable, 

was  not  ready  and  willing  to  pay  the  said  £ to  the  plaintiS 

[and  on  the day  of ,  18 — ,  refused  to  pay  the  same, 

although  payment  thereof  was  then  demanded  by  the  plaintiff]. 


Reply  to  a  Defence  of  Tender  before  Action^  alleging  that  no  Money 

was  tendered  or  Legal  Tender  made  (e). 

The  defendant  did  not  produce  or  tender  to  the  plaintiff  the 
said  £ in  current  coin  of  the  realm  or  other  le^  tender. 

(()  A  joinder  of  issue  on  a  defenoe  of  tender  denies  the  fact  of  the  alleged 
tender,  and  of  its  haying  been  made  at  the  alleged  time,  and  in  a  iprGpQt 
manner,  but,  in  general,  any  other  matters  reued  on  by  the  plaintiff  in 
answer  to  a  defence  of  tender  should  be  specially  replied. 

The  defence  of  tender  inyolyes  the  defendant  s  continued  readiness  and 
willingness  to  pay  the  debt  {Hume  y.  P&oloey  8  East,  168,  169);  and 
although  the  form  aboye  cited  irom  the  B.  S.  0.,  1883,  App.  D.,  Sect.  IV., 
contains  no  express  ayerment  of  such  readiness  and  wilhngness,  it  is  pre- 
sumed that  SU&  an  ayerment  is  to  be  implied,  and  therefore  the  plaintiff 
may  reply  to  such  defence  of  tender  by  denying  the  continued  readiness 
and  wijlmgnees  of  the  defendant  to  pay.  (See  ^^  Conditions  Precedent" 
ante,  p.  188.) 

Where  the  plaintiff  relies  on  the  facts  that  he  demanded  the  sum  before 
or  after  the  tender,  and  the  defendant  refused  to  pay  it  (see  1  Wms.  Saund., 
1871  ed.,  33  (c) ;  Johnson  y.  Clay.l  Taunt.  486 ;  Poole  v.  Tumbridge,  2  M. 
&  W.  223),  tnere  seems  no  objection  to  adding  an  ayerment  to  this  effect, 
or  eyen  to  jjleading  a  special  reply  simply  ^ting  those  facte.  A  reply 
merely  denying  re^iness  and  wmmgness  to  pay,  or  alleging  a  demand 
and  refusal  of  payment,  admits  the  tender  to  liaye  been  sufficient,  and 
requires  to  be  supported  by  proof  of  a  subsequent  demand  of  the  exact 
sum  tendered.  (See  Spyhey  y.  Hide,  1  Camp.  181;  Rivers  y.  Griffiths, 
5  B.  &  Aid.  630.) 

(c)  Though  a  tender  should  strictly  be  in  current  coin,  or  Bank  of 
England  notes,  a  tender  in  country  notes  or  by  cheque  is  yalid  if  the  only 
objection  expressed  is  that  the  amount  is  insufficient,  as  the  payee  haying 
stated  what  his  objection  is,  will  be  taken  to  haye  waiyed  the  objection  to 
the  form  of  the  tender.  iPolglass  y.  Oliver,  2  G.  &  J.  15 ;  Jones  y.  Arthur, 
8  Dowl.  442.)    A  legal  tender  may  be  made  in  gold  to  any  amount,  in 
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Rejoinder  to  the  above  Reply  that  the  Tender  was  made  by  Cheque, 
and  that  the  Right  to  require  Money,  8fc.  ujos  waitfed  by  the 
Plaintiff. 

The  defendant  at  the  time  of  the  alleged  tender  tendered  and 
produced  to  the  plaintifi  a  cheque  drawn  hy  the  defendant  in 

favour  of  the  plaintiGP  on  Messrs. ,  bankers,  requiring  them 

to  pay  to  the  plaintifi  the  said  £ ,  and  the  plaintifi  then  did 

not  object  to  the  tender  being  by  cheque,  but  only  that  the 
amouot  tendered  was  insufficient  to  satis^  his  daim,  and  waived 
his  right  to  have  payment  otherwise  than  by  such  cheque. 


Truck  Acts  (a). 


Waiver  :  see  "  Bills  of  Exchange,^^  ante,  p.  652  ;  "  Contersicn^^ 
post,  p.  868  ;  ^*  Rescission,'^  ante,  p.  809. 


Warranty  (ft). 
Denial  of  Warranty. 
The  defendant  did  not  warrant  as  alleged. 


Denial  of  Breach  of  Warranty :  see  ante,  p.  619. 

silver  to  an  amount  not  exoeeding  forty  shillings,  in  bronze  to  an  amount 
not  exceeding  one  shilling.  (33  Vict.  c.  10,  s.  4.^  Bank  of  England  notes 
are  legal  tender  in  payment  of  sums  above  51.  (3  &  4  Will.  lY.  c.  98,  a.  6.) 
Where,  in  answer  to  a  plea  of  tender,  there  is  a  replj  indicating  some 
particular  requirement  of  a  strict  legal  lender  as  wanting,  it  would  seeon 
correct  to  rejoin  facts  showing  the  waiver  of  such  requirement. 

(a)  See  the  Truck  Acta,  1  &  2  WiU.  IV.  c.  37 ;  50  tfc  51  Vict  c.  46 ; 
59  &  60  Vict.  c.  44 ;  FiUar  v.  Lynvi  Coal  Co.,  L.  E.  4  C.  P.  752 ;  Hunt  t. 
a.  K  By,  Co.,  (1891)  1  Q.  B.  601 ;  60  L.  J.  Q.  B.  216 ;  Hewlett  v.  AUtn, 
(1894)  A.  0.  383 ;  63  t.  J.  Q.  B.  608.  The  Truck  Act,  1896  (59  &  60  Vict, 
c.  44),  contains  provisions  as  to  fines  and  deductions  from  the  wagea  of 
workpeople,  and  prohibits  them  when  unreasonable  in  amount. 

{b)  See  '*  Warranty"  atUe,  p.  355;  and  "  Sale  of  Goods**  ante,  p.  81 3« 
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Defence  to  an  Action  for  the  Price  of  Oooda  sold  by  SaimpUj  that 
the  Goods  were  not  equal  to  Sample :  see  ^*  Sale  of  GoodSj^ 
ante^  p.  812. 


Defence  to  a  like  Action^  that  the  Cfoods  were  sold  mth  an  express 
Warranty  J  and  did  not  correspond  with  such  Warranty :  see 
"  SaU  of  Goods,''  ante,  p.  813. 


For  a  like  Defence,  with  a  Counterclaim  for  Special  Damage  for  the 
Breach  of  Warranty,  see  ^^Sale  of  Groods,''  ante,  p.  814. 


Work. 

Defence  to  an  Action  for  the  Price  of  Work  alleged  to  have  been 
done  at  the  Bequest  of  the  Drfendant  denying  the  Bequest. 

The  defendant  did  not  request  the  plaintiff  to  do  the  alleged 
work  [or  to  provide  any  of  the  alleged  materials]. 


Defence  to  a  like  Action  denying  that  the  alleged  Work  was  done. 

The  defendants  did  not  do  any  of  the  alleged  work  [or  pro- 
vide any  of  the  alleged  materials]. 


Defence  to  a  like  Action  that  the  Work  was  done  so  negligently  and 

improperly  as  to  be  of  no  Value  {a). 

The  work  was  done  so  negligently  and  improperly  that  it  was 
and  is  of  no  value  and  absolutely  useless. 


(a)  See ''  Work^^  anUj  p.  365.  Where  there  is  no  express  contract  &8  to 
pnce,  it  is  implied,  where  the  work  is  work  to  be  paid  for,  that  a  fair  and 
reasonable  pnoe  is  to  be  paid,  and  it  is  in  such  case  a  defence  pro  tanto 
that  the  work  was  done  in  a  negligent  or  improper  manner.  {FarMworth 
y.  Garrard,  1  Gamp.  38.)  Where  the  work  is  done  under  an  express 
contract  as  to  price,  a  counterclaim  is  the  more  usual  and  oonvenient 
method  for  recovering  damages  for  inferiority  to  contract  of  work  done  or 
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Counterclaim  for  Damages  for  using  Inferior  Materiab  and  not 
completing  the  Work  according  to  Contract  (a). 

1.  The  defendant  says  that  the  said  work  was  not  aooording 
to  oontraot.    By  the  oontraot  between  the  plaintiff  and  the 

defendant,  dated  the of ,  18 — ,  under  which  the  work 

was  done  and  materials  provided,  it  was  agreed  that  first  olass 
materials  only  should  be  used,  and  that  the  work  should  be  com- 
pleted in  the  best  style  to  the  satisfaotion  of  the  architect. 

2.  Inferior  materiab  were  used,  and  the  work  was  not  com- 
pleted in  the  best  style,  and  was  not  completed  to  the  satisfaction 
of  the  architect. 

Particulars: — 

[State  the  defects^ 
The  defendant  counterclaims  £ . 


Defence  that  Payment  teas  only  to  be  made  on  the  Certificate  of  the 
Architect^  and  that  he  had  not  certified  (i). 

1.  The  said  work  was  done  and  the  said  materials  were  pro- 
vided under  a  contract  [in  writing  dated  the of , 

18 — \  whereby  payment  was  to  be  made  only  upon  the  certi- 
ficates of  the  aronitect. 

2.  No  certificates  of  the  architect  were  made  or  given  in 
respect  of  the  work  or  materials  the  subject  of  this  action. 


Defence  that  Extras  were  only  to  be  paid  for  if  ordered  by  the 
Architect  in  Writing^  and  that  the  Claim  is  for  Extras  not  so 
ordered  (J). 

1.  The  claim  of  the  plaintiff  is  in  respect  of  extras  or  addi- 
tions to  the  contract  dated  the  of ,  18 — ,  between  the 

materials  provided  (see,  as  examples,  Lowe  v.  Hclme,  10  Q.  B.  D.  286 ;  52 
L.  J.  Q.  H.  270;  Mackav  v.  Bannister,  16  a  B.  D,  174;  65  L.  J.  Q.  B. 
106),  though  it  is  in  suca  cases  permissible  to  make  use  of  inferiority  to 
contract  of  work  done  as  an  answer  pro  tanio  to  the  claim  for  the  contract 
price.  Where  it  is  sought  to  recover  damages  arising  from  the  inferiority 
of  the  work,  it  is  necessary  to  counterclaim  or  bring  a  cross-action  for 
that  purpose.     (See  Mackay  v.  Bannister,  supra,) 

ia)  See  preceding.note. 
b)  See  **  Workf  ante,  p.  366,  as  to  the  absence  of  certificates.  Where 
a  contract  stipulates  that  no  extra  work  shall  be  paid  for  unless  ordered 
in  writing,  the  price  of  extra  work  done  without  such  order  cannot  be 
recovered  {Eueeel  y.  Viacount  8a  da  Bandiera,  13  0.  B.  N.  S.  149 ;  32 
L.  J.  0.  P.  68 ;  Kirk  y.  Bromley  Union,  2  PhiU.  640 ;  TharsU  Sulphur  Co, 
y.  M'Elroy,  3  App.  Gas.  1040.) 
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plaintifF  and  the  defendant,  and  it  was  by  the  said  oontraot 
pioyided  that  no  extras  or  additions  should  be  charged  for 
unless  ordered  by  the  arohiteot  in  writing. 

2.  The  extras  and  additions,  the  prioe  of  which  is  now  sued 
for,  were  not  ordered  in  writing  by  the  architect. 


Defence  and  Counterclaim  to  an  Action  for  Work  and  Materials  (c). 

(JK.  8.  C.  1883,  Aj)p.  E.  Sect.  II.) 

The  defendant  says  that — 

1.  Except  as  to  £200,  parcel  of  the  money  claimed,  the  architect 
did  not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  £200,  parcel  of  the  money  claimed,  the  defendant 
brings  [or,  has  brought]  into  Court  £200,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  daim  herein  pleaded  to. 

Counterclaim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided 
that  the  plaintiff  should  complete  the  works  by  the  31st  of 
March,  1882,  or  in  default  pay  to  the  defendant  £1  a  day  for 

(e)  As  to  the  absence  of  certificate,  see  '*  Work,**  ante,  p.  366. 

As  to  payment  into  Court,  see  "  Payment  into  Court,**  ante,  p.  798. 

As  to  die  daim  for  delay,  see  "  Liquidated  Danutges,**  cmte,  p.  278 ;  Law 
y.  Local  Board  o/Bedditch,  (1892)  1  O.  B.  127. 

In  building  contracts,  where  there  is  a  clause  that  alterations  or  extras 
entailing  farther  work  are  not  to  affect  or  vitiate  the  proyisions  as  to 
time  of  completion,  or  as  to  penalties  for  delay,  it  is  no  answer  to  a  claim 
for  delay  in  completion  or  for  such  penalties  that  the  delay  was  due  to 
the  act  of  tiie  employer  in  requiring  such  alterations  or  extras.  (Jones  y. 
St.  John*$  Coll.,  Oxford,  L.  E.  6  Q.  B.  115 ;  40  L.  J.  ft.  B.  80.)  And  this 
is  so  where  the  contract  contains  clauses  which,  by  necessary  unplication, 
prevent  the  inference  from  arising  that  the  time  was  to  be  extended,  or 
the  penalties  not  to  be  recoverable  in  case  of  the  employer  causing  delay 
by  requiring  alterations  or  extras.  {lb.)  But  in  the  absence  of  sucn 
clause  or  clauses,  it  would,  in  general,  seem  that  delay  due  to  the  acts  or 
defaults  of  the  employer,  or  of  those  for  whose  acts  or  defaults  he  is 
responsible,  would  be  excused,  and  that  penalties  for  delay  in  such  case 
could  not  be  recovered.  {Boberti  v.  Bury  Commiseumers,  Lt.  E.  6  C.  P. 
310;  38  L.  J.  0.  P.  367;  Law$on  v.  Wallasey  Board,  11  ft.  B.  D.  229; 
52  L.  J.  Q.  B.  302.)  The  general  rule  of  law,  in  the  absence  of  stipula- 
tion to  the  contrary,  is  that  a  party  cannot  take  advantage  of  non- 
fulfilment  of  a  condition,  the  performance  of  which  has  been  hindered  by 
himself  (Com.  Dig.,  Condition,  L. ;  Boherts  v.  Bury  Commissioners,  supra), 
and  cannot  sue  for  a  breach  of  contract  occasioned  by  his  own  breach  of 
eontract  {lb. ;  Lawson  v.  Walktsey  Board,  supra). 
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eveiy  Bubsequent  day  during  which  the  works  should  remain 
unfinished,  and  they  remained  unfinished  for  sixty-one  days  to 
the  Slst  of  May. 

The  defendant  oounterolaims  £61. 

(Signed) 

Delivered  the  22nd  of  January,  1883. 


Bepli/  to  last  preceding  Defence  and  Counterclaim  (c). 
{R.  S.  C.  1883,  App.  E.  Sect,  11.) 

The  plaintifE  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  ioins  issue. 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts 
the  £200  in  satisfaction. 

The  plaintiff,  as  to  the  counterolaini,  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras 
and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  pre- 
venting the  plaintiff  from  having  access  to  the  premises  tdl  a 
week  after  the  agreed  time. 

(Signed) 

Delivered  the  5th  of  February,  1883. 

(c)  See  preoeding  note. 
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CHAPTER  Xn. 


Parti. 

Defences  Ain>  Subsequent  Pleadings  in  Actions  for 

Wrongs. 


For  the  DaUy  TUky  and  Formal  Parts  of  Defences  and  Subseqaeni 
Pleadings^  see  "  General  Forms  of  Defence^^*  ante^  p.  666, 
"  General  Forms  of  Reply y^  8fc.<,  ante^  p.  561;  "  Counter^ 
claims,^^  ante^  pp.  677,  580. 


Denial  of  the  Acts  or  Matters  complained  of  (a). 

(See  R.  S.  C.  1883,  App.  D.  Sect.  VL) 

The  defendant  denies  [or^  The  defendants  deny]  the  several 
acts  (or^  matters)  complained  of  [or,  the  several  aots  and  matters 
oomplomed  of  respectively]. 


(a)  See  "  Denials^  ante,  pp.  548  et  seq.y  and  the  rules  there  cited. 

A  denial  of  the  several  acts  or  matters  complained  of  (see  the  above 
form  in  the  text)  is  equivalent  in  effect  to  a  specific  denial  of  each  of  the 
breaches  of  duty  or  wrongful  acts  alleged  to  have  been  committed  bv  the 
defendant,  and  therefore  does  not  connict  with  the  provisions  of  0.  XXK. 
rr.  17  and  19,  cited  anUf  pp.  548,  549. 

This  general  form  of  denial  is  appropriate  to  actions  for  wrongs  (see 
E.  8.  C,  1883,  App.  0.  Sect  VI.,  and  App.  D.  Sect.  VI.),  and  should  not 
be  employed  except  in  cases  of  that  character. 

Where  express  denials  in  terms  of  the  plaintiffs  aUegations  are 
pleaded,  care  must  be  taken  that  the  denials  are  sufficiently  specific,  and 
such  as  to  answer  the  point  of  substance  in  the  aUegations  traversed. 
(See  0.  XIX.  rr.  17,  19,  cited  ante,  pp.  648,  549.) 

In  general,  a  denial  of  the  several  acts  or  matters  complained  of  in 
actions  for  wrongs  operates  only  as  a  denial  that  the  defendant  committed 
any  of  the  acts  or  defaults  in  respect  of  which  the  action  is  brought,  and 
(subject  to  the  observations,  infra,  with  respect  to  damages)  no  other 
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iefence  than  a  denial  of  the  committing  of  those  acts  or  defaults  is 
admissible  thereunder.  Thus,  a  denial  of  the  acts  or  matters  complained 
of  does  not  operate  as  a  denial  of  any  averments  which  are  made  by  the 
plaintiff  merely  by  way  of  **  inducement,"  or  introduction  to  the  state- 
ment of  the  acts  or  defaults  alleged  to  have  been  committed  by  the  defen- 
dant. (See  '*  Denials,**  ante,  p.  548.)  Accordingly,  in  actions  for  wrongs 
arising  out  of  contracts,  it  does  not  deny  the  allegation  of  the  con- 
tract or  of  the  facts  from  which  the  contract  or  duty  is  implied.  In 
actions  for  wrongs  independent  of  contract,  the  above  defence  does  not 
ordinarily  put  in  issue  any  of  those  alle^tions  of  the  plaintiff  which 
precede  in  logical,  though  not  neceesarilv  m  actual,  order,  the  statement 
of  the  wrongful  act  or  default  complained  of ;  e,g,,  in  actions  for  disturb- 
ance of  a  right,  the  above  defence  does  not  operate  aa  a  denial  of  the 
allegation  of  the  plaintiff^s  right  or  of  the  facts  constituting  the  right, 
and,  in  actions  for  trespass  to  land  or  goods,  it  does  not  deny  the  allega- 
tion that  the  land,  or  the  goods,  were  the  plaintiff's.  (See,  as  to  the  effect 
of  the  former  plea  of  Not  Guilty  in  such  cases,  Bullen  &  Leake,  3rd  ed., 
p.  698.)  Hence,  all  matters  of  *'  inducement "  must,  if  disputed,  be  speci- 
ncally  denied  or  stated  not  to  be  admitted.  As  to  matters  of  inducement 
in  actions  of  contract,  see  **  Denials,**  ante,  p.  551;  and  see  further  as  to 
"^inducement,**  under  the  former  system,  Bullen  &  Leake,  3rd  ed.,  pp.  7, 
.466,  698.  . 

A  mere  denial  that  the  defendant  did  the  act  complained  of  '*  wrongftdJy*^ 
or  **  maliciously,**  would  usually  be  open  to  objection  as  embarrassing,  and 
should  not  be  pleaded.    (See  **  Defamation,**  post,  p.  875.) 

In  general,  a  denial  of  the  several  acts  or  matters  complained  of,  like  a 
specific  denial  in  terms  of  the  acts  which  are  charged  as  constituting  the 
injury,  denies  the  bare  acts  only,  and  not  their  wrongful  equality  under 
the  particular  circumstances,  unless  in  cases  where  no  details  are  given 
of  the  ground  of  complaint,  and  the  plaintiff  describes  the  wrongful  act 
complained  of  only  by  a  legal  term  necessarily  involving  its  wrongfulness, 
as,  for  instance,  where  the  plaintiff  expressly  charges  an  **  assault  *'  or 
**  battery,"  or  a  •*  conversion  *'  of  goods,  &c.  (S^  **  Trespass,**  post, 
p.  970;  **  Conversion,**  ante,  f,  382.) 

Except  in  such  last-mentioned  cases,  a  denial  of  the  acts  or  matters 
complamed  of  does  not  entitle  the  defendant  to  set  up  thereunder  any 
matters  in  confession  and  avoidance  of  the  alleged  ground  of  complaint, 
and,  accordingly,  all  matters  in  confession  and  avoidance,  that  is,  any 
facts  which  show,  either  that  the  act  was  not  wrongful  by  reason  of  some 
excuse  or  justification,  or  that,  although  it  was  wrongful,  the  cause  of 
action  has  been  satisfied  or  discharged  by  matter  suDsequent,  as,  for 
instance,  by  a  release,  must  be  specially  pleaded,  when  relied  upon  by 
the  defendant  in  an  action  for  a  wrong.  (See  0.  XIX.  r.  15,  ante^ 
p.  546.) 

As  previously  stated  {ante,  p.  64),  no  denial  is  required  as  to  the 
damages  claimed  or  their  amount,  and  allegations  of  damage,  whether  of 
general  or  of  special  damage,  need  not  in  general  be  pleaded  to,  though 
where  the  allegation  of  damage  is  a  part  of  the  cause  of  action  itself,  or, 
as  it  is  termed,  is  of  the  gist  of  the  action,  a  denial  of  such  alle^tion, 
though  not  perhaps  strictly  necessary,  would  seem  to  be  usually  adviflable. 
(See  "Damages,'*  ante,  p.  64.) 
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A  like  Foitn, 

(See  E.  S.  C.  1883,  App.  D.  Sect  VI.) 

The  defendant  did  not  [or,  The  defendants  did  not,  nor  did 
either  (or,  any)  of  them]  do  what  is  oomplained  of  [or,  if  several 
wrongful  acts  are  alleged  by  the  plaintiffs  any  of  the  acts 
oomplained  of]. 


The  Kke^  in  a  more  Specific  Form. 

The  defendant  did  not  [or^  The  defendants  did  not,  nor  did 
either  (prj  any)  of  them],  &o.  \»pe<AficaUy  denying  the  several  acts 
or  matters  complained  of  in  the  terms  in  which  they  are  alleged : 
see  the  Forms  cited  from  the  E.  8.  C.  1883,  App.  D.  and  E.^ 
under  "  Copyright^^  post^  p.  869  ;  "  Defamation^^  post,  p.  876 ; 
"  Patents,''  post,  p.  936 ;  **  TFater/'  post,  p.  992 ;  and  see  the 
differetit  titles  of  actions  for  wrongs,  posf}. 


The  like,  in  Actions  where  the  Plaintiff  alleges  a  Continuing  Wrong 

and  claims  an  Ir\junction,  Sfc. 

The  defendant  did  not  and  does  not,  &o.  [specifically  denying 
the  several  acts  or  matters  complained  of  in  the  terms  in  which  they 
are  alleged :  see  the  last  precedent,  and  see  "  Nuisance,''  post, 
p.  935;  "  Water,"  post,  p.  992  ;  and  '' Lights,"  post,  p.  915]. 


The  like,  whef*e  the  acts  complained  of  are  alleged  to  have  been 
done  by  "  the  Defendant  or  his  Servants,"  or  by  "  the  Servants 
of  the  Defendant,"  Sfc. :  see  "  Master  and  Servant,"  post, 
p.  925. 


Defence  of  Not  Ouilty  by  Statute  in  Cases  in  which  that  Defence 
is  still  pleadable:  see  ^^ Not  Gfuilty  by  Statute,"  post, 
p.  930. 
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A  Form  of  Defence  admitting  certain  Facts  alleged  in  the  Statemeni 
of  Claimy  given  ^^LightSj^  antcy  p,  466,  and  denying  other 
Facts  therein  alleged  {a). 

1.  The  defendant  admits  that  the  plaintiff  is  the  owner  and 
oooupier  of  the  said  house. 

2.  The  defendant  also  admits  that  he  is  erecting  a  building. 

3.  The  defendant  denies  that  the  said  building  will,  if  not 
stopped,  materially  diminish  the  light  to  any  of  the  windows, 
with  the  exception  of  the  kitchen  window  firstly  mentioned  in 
the  statement  of  claim. 

4.  The  said  kitchen  window  is  not  an  ancient  light. 


(a)  See  **  Admissions  in  PUadingSy^  aniCy  p.  612.  By  O.  LXY.  r.  2, 
the  costs  of  the  issues,  unless  otherwise  ordered,  follow  the  event ;  con- 
sequently it  is  frequently  of  imp<»teuice  to  admit  suoh  of  the  facts  alleged 
as  are  not  really  in  dispute. 
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CHAPTER  Xn. 

Part  n. 

Defences  and  subsequent  Pleadings  in  Actions  for  Wrongs. 


Accord  and  Satisfaction  (a). 


(a)  Satisfaction  made  by  a  joint  tort-feasor  in  respect  of  the  whole  cause 
of  action  for  the  tort  is,  it  wonld  seem,  a  good  defence  to  an  action  against 
the  other  tort-feasors  for  the  same  tort.  (See  Bird  v.  Bandell,  3  Burr.  1345 ; 
Du/resne  v.  Hutchinson,  3  Taunt.  117  ;  Hey  v.  Moorhouse,  6  Bing.  N.  C. 
52;  Tkurman  v.  Wilde,  11  A.  &  E.  453  ;  Duck  v.  MayeUy  (1892)  2  Q.  B. 
511  ;  "  Beleaae,^^  post,  p.  952;  **  Judgment  Recovered  "  poet,  p.  905.)  But 
if  such  accord  and  satisfaction  is  only  made  in  respect  of  the  claim 
against  that  particular  tort-feasor,  the  remedies  against  the  others  being 
reserved,  it  is  no  defence  to  an  action  against  them.  {I>uck  y.  Mayeu, 
supra;  **  Release,'*  post,  p.  952.) 

Satisfaction  made  by  a  mere  stranger  would  not  afford  a  defence  unless 
the  satisfaction  is  adopted  by  the  parties  as  their  own.    (See  Thurman  y. 
Wilde,  11  A.  &  E.  453 ;  Comyn's  Dig.  Accord,  A.  2 ;  "  Accord  and  Satis- 
faction,** ante,  p.  607.) 

In  an  action  under  Lord  Campbeirs  Act  (9  &  10  Yict.  c.  93)  against  a 
railway  company  for  causing  the  death  of  a  passenger  by  their  ne^gence, 
the  fact  that  the  passenger  in  his  lifetime  accepted  from  the  company  a 
sum  of  money  in  satisfaction  of  aU  causes  of  action  against  them,  was 
held  to  be  a  good  defence,  on  the  ground  that  the  cause  of  action,  which 
was  tiie  company's  negligence,  had  been  satisfied  in  the  passenger's  life- 
time, and  that  his  death  did  not  create  a  fresh  cause  of  action.  {Read  y. 
Oreat  Eastern  Ry,  Co.,  L.  E.  3  Q.  B.  555 ;  see  Griffiths  y.  Earl  of  Dudley^ 
9  Q.  B.  D.  357  ;  51  L.  J.  Q.  B.  543.)  But  accord  and  satisfaction  is  no 
answer  to  an  action  by  a  passenger  for  injuries  caused  by  the  negligence 
of  a  railway  company  where  the  mone^  has  been  accepted  in  respect  of 
damage  which  had  accrued  up  to  that  time,  and  the  action  is  brought  in 
respect  of  injuries  which  accrued  subsequently  to  the  accord  and  satis- 
faction (see  Lee  y.  Lane,  &  F.  Ry,  Co,,  L.  E.  6  Ch.  527^;  or  where  the 
plaintiff  was  induced  to  accept  the  money  by  the  fraudulent  representa- 
tions of  the  company's  agents  {Uirschfidd  y.  L&iid,  B,  db  S,  C,  Ry,  Co,, 
2  Q.  B.  D.  1 ;  46  L.  J.  Q.  B.  94). 

In  cases  where  the  cause  of  action  is  continuing,  an  accord  and  satis- 
faction  in  respect  of  damage  already  accrued  is  no  bar  to  an  action  in 
respect  of  subsequent  damage  giying  rise  to  a  fresh  cause  of  action.  (See 
Darley  Main  Colliery  Co,  Y,  Mitchell,  11  App.  Cas.  127 ;  55  L.  J.  Q.  B.  529; 
**  Limitation,  Statutes  of,**  post,  p.  920.) 

The  insertion  in  a  newspaper  of  an  apology  in  pursuance  of  an  agree- 
ment to  accept  such  apology  in  satisfaction  of  a  cause  of  action,  affords  a 
good  defence  of  accora  and  satisfaction.  (See  Boosey  y.  Wood,  3  H.  &  C. 
464;  34  L.  J.  Ex.  65.) 

B.L.  3  L 
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For  Defences  of  Accord  and  Satisfaction,  see  "  Accord  and 

Satisfaction,*^  ante,  p.  605. 


Bankruptcy. 

See  ^'Bankruptcy,''  ante,  pp.  118,  370,  633;  '^ Cont>ersion,^^ 
post,  p.  867. 


Carriers  (a). 

Denial  that  Vie  Defendant  teas  a  Common  Carrier, 

The  defendant  is  not  nor  was  a  oommon  carrier  of  goods  as 
alleged. 

For  a  Form  denying  that  the  Plaintiff  was  received  as  a  Passenger ^ 
see  E.  S.  C.  1883,  App.  D.  Sect.  V.  No.  3,  cited  ante,  p.  674. 


Defence  to  an  Action  for  refusing  to  Carry,  thai  the  Plaintiff  teas 

not  ready  to  Pay  the  Carriage  {b). 

The  plaintiff  was  not  ready  and  willing  to  pay  to  the  defendant 
his  reasonable  hire  for  the  carriage  of  the  goods. 


For  a  Denial  of  Negligence  alleged,  see  "  Negligence,''  post,  p.  928. 


Defence  of  Contributory  Negligence  to  an  Action  for  Damages  for 

Personal  Injuries  {c). 

(P.  8.  C.  1883,  App.  D.  Sect.  V.) 

There  was  contributory  negligence  on  the  part  of  the  plaintiff. 


[a)  See  "  Carriers,''  ante,  pp.  168,  371,  664. 

6)  See  Pickford  v.  Grand  Junction  By.  Co.,  8  M.  &  W.  372. 

[c)  See  *' Negligence  "  post,  p.  928. 
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Common. 

I.  Defences  to  Actions  for  Disturbance  op  Common  {a). 

Denial  of  the  alleged  Acts  of  Disturbance :  see  "  Denial  of  the  Acts 

complained  of^^  ante,  p.  855. 


Denial  of  the  PlaintiJT^  Property  in  or  Possession  of  the  Land  in 
respect  of  which  he  claims  the  Right  of  Common. 

The  said  messuage  and  land  was  not  the  plaintiff's  [oTj  The 
plaintLff  was  not  possessed  of  the  messuage  and  land,  or,  as  the 
ease  may  be^  according  to  the  form  of  the  allegation  traversed"]. 


Denial  of  a  general  Averment  of  the  Plaintiff^s  Right  of  Common. 

The  plaintiS  was  not  entitled  to  the  said  common  of  pasture 
over  the  said  land.  \_The  grounds  of  title  to  the  right  which  are 
alleged  in  the  statement  of  claim  must  be  specifically  denied^  e.g.y  by 
adding  to,  or  substituting  for  the  above  denial,  in  a  case  where  the 
right  is  claimed  under  the  Prescription  Act,  The  alleged  right  of 
oommon  was  not  enjoyed  for  thirty  (or,  sixty)  years,  &o.;  or, 
The  alleged  enjoyment  of  the  oommon  was  not  as  of  right,  but 
was  by  the  [written]  permission  of  the  then  occupiers  of  the 
said  land.] 


n.  Defences  setting  up  a  Right  op  Common  in  Actions 

FOR  Trespass  to  Land,  &c.  (6). 

Defence  alleging  a  Right  of  Common  of  Pasture  under  the 

2  §•  3  Will.  IV.y  c.  71,  s.  1. 

The  defendant  at  the  time  of  the  alleged  trespass  [or  at  the 
times  of  the  doing  of  the  acts  complained  of]  was  possessed  of 

(a)  In  an  action  for  disturbance  of  common,  the  plaintifTs  property  in 
or  possession  of  the  tenements  in  respect  of  which  he  claims,  and  also 
the  ayerments  of  the  rijB;ht  claimed  must,  if  disputed,  be  specifically  denied 
or  dealt  with  in  the  de&nce. 

It  seems  that  the  provisions  of  s.  5  of  the  Prescription  Act  (2  &  3  Will. 
lY.  c.  71),  which  is  set  out  anUf  p.  375,  with  respect  to  the  pleading  of 
general  allegations  and  denials  of  the  right  in  actions  for  disturbance  of 
preecriptiye  rights,  have  been  impliedly  repealed  by  the  Judicature  Acts, 
and  the  Bules  thereunder.  (See  Jud.  Act,  1875,  ss.  21,  33  (2) ;  0.  XIX. 
rr.  1,  4,  16.  17 ;  "  Common,''  ante,  p.  376.) 

(b)  A  defendant  who  daims  the  right  by  prescription  or  otherwise  to  do 

3l2 
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[a  messuage  and]  land  called ,  in  the  parish  of j  in 

the  county  of ,  and  the  occupiers  of  the  said  [messuage 

what  is  complained  of,  must  allege  such  right  in  his  defence,  and  must 
state  the  grounds  of  his  ckim.  (See  *'  Common^**  ante,  p.  376;  and 
*' Nuisance  "  joost,  f,  9S4:,) 

A  prescriptiye  right  may  still  be  pleaded  in  the  old  form,  as  annexed 
to  the  estate  in  fee,  and  as  existing  from  time  immemorial ;  but  it  must 
then  be  supported  as  such  immemorial  right  by  the  eyidence,  and  cannot 
be  aided  by  the  statute.     (See  Welcome  v.  Upton,  5  M.  &  W.  398 ;  6  lb, 

536.), 

It  is  often  advisable  te  plead  a  defence  of  prescription  at  common  law 
as  well  as  a  defence  of  prescription  under  tne  statute,  to  meet  the  case 
of  a  failure  of  the  proof  under  the  latter  in  consequence  of  an  interrup- 
tion in  the  use.  (See  Parker  y.  Mitchell,  11  A.  &  E.  788 ;  Lowe  v. 
Carpenter,  6  Ex.  825;  Hollins  y.  Vemey,  13  Q.  B.  D.  304.)  It  is  some- 
times advisable  to  plead  a  defence  of  enjoyment  of  a  prescriptiye  right 
under  the  stetute  for  the  period  of  sixty  years  as  well  as  for  the 
period  of  thirty  years.  In  such  cases,  the  enjoyment  for  the  period  of 
thirty  years,  and  the  enjoyment  for  the  period  of  sixty  years  may  be 
pleaded  in  separate  paragraphs,  of  which  the  second  may  be  thus  worded, 
"  The  defendant  repeate  the  allegations  of  the  preceding  paragraph  with 
the  substitution  of  '  sixty  years  *  for  *  thirty  years.' " 

As  to  defences  on  the  ground  of  lost  grant,  see  *'  Ways,^*  post,  p.  996. 

Before  the  Prescription  Act,  1832,  the  plea  of  a  right  of  common  or  other 
prescriptiye  right  claimed  as  appurtenant  to  land  steted  the  defendant's 
title  to  the  land  by  showing  a  seisin  in  fee  in  himself,  or  in  some  person 
through  whom  he  deriyed  title,  and  then  stated  tiiat  he  and  all  tho». 
whose  estate  he  had  in  the  land  from  time  immemorial  had  the  right  of 
common.  (See  1  Wms.  Saund.,  1871  ed.,624 ;  Attomey-Oeneraly.GauuUHt^ 
3  Y.  &  J.  93.)  This  mode  of  pleading  should  still  be  followed  in  defences 
which  assert  a  prescriptiye  right  at  common  law  from  time  immemorial. 
But  under  the  Prescription  Act,  the  claim  is  made  in  the  ri^ht  of  the 
occupier,  and  it  is  not  necessary  to  state  that  the  person  claiming  the 
right  is  owner  in  fee  of  the  land  or  to  deriye  title  from  the  owner  in  fee. 
(See  s.  5,  cited  **  Common,^\ante,  p.  375.) 

A  defence  asserting  a  right  of  common  in  gross,  not  being  appurtenant 
to  any  land,  may  state  that  the  defendant  and  all  his  ancestors,  whoee 
heir  he  is,  from  time  immemorial  had  the  right  of  common,  without  laying 
title  to  any  land.  (See  1  Wms.  Saund.  1871  ed.,  623;  and  see  Wdcome 
y.  Upton,  supra,) 

Claims  of  casements  in  gross  or  profite  a  prendre  in  gross  are  not  within 
the  Prescription  Act.  {Shuttl^oorth  y.  Le  Fleming,  19  C.  B.  N.  S.  687 ;  34 
L.  J.  C.  P.  309;  see  ''Fishery,"  post,  p.  898.) 

As  to  time  immemorial,  see  *'  Custom,"  post,  p.  873. 

If  the  plaintiff  joins  issue  on  the  defence  of  a  right  of  common  or  other 
prescriptiye  right,  such  joinder  of  issue  operates  "as  a  denial  of  eyery 
material  allegation  of  facte  '*  in  the  defence.  (0.  XIX.  r.  18,  and  see  ante, 
p.  561.)  Thus,  in  the  case  of  defences  under  the  Prescription  Act,  it  puts 
m  issue  an  uninterrupted  enjoyment  as  of  right,  and  tne  plaintiff  may 
show  any  matters  inconsistent  with  such  enjoyment  fsee  s.  5,  cited  ante, 
p.  375),  as  that  it  was  enjoyed  during  a  portion  of  me  time  by  lioence 
(Tickle  y.  Broum,  4  A.  &  E.  369 ;  BHght  y.  Walker,  1  C.  M.  &  B.  211 ; 
Beasley  y.  Clarke,  2  Bing.  N.  C.  705 ;  see  Hollins  y.  Vemey,  13  Q.  B.  D, 
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and]  land  for  thirty  [or,  sixty]  years  before  this  action  enjoyed 
as  01  right  and  without  interruption  common  of  pasture  over  the 
said  land  of  the  plaintiff  for  all  their  cattle  levant  and  couchant 
upon  the  said  land  of  the  defendant  at  all  times  of  the  year,  as 


304;  <'  WaySf^^  post,  p.  1001).  But  it  may  be  doubted  whether  such  joinder 
of  issue  includes  a  denial  of  the  allegation  that  the  acts  complained  of 
were  done  in  exercise  of  the  right  cliumed.  (See  *'  Ways,*  post,  p.  1001, 
where  see  as  to  the  course  to  be  adopted  when  that  allegation  is  disputed.) 

It  was  formerly  held  that  an  agreement  or  licence  giving  the  right 
during  the  whole  period  must  be  specially  replied  (*'  Waya,*^  poet,  p.  1001 ; 
Kinloch  V.  Nevile,  6  M.  &  W.  795,  806),  but  it  is  doubtful  whether  tiiose 
decisions  would  now  be  followed.  Where  the  defendant  pleads  a  prescrip- 
tive right  for  the  fuU  period,  a  mere  verbal  licence  for  the  whole  period 
could  not  be  set  up  in  reply.  {Tickle  v.  Brotvn,  supra;  Kinloch  v.  I^evile, 
supra;  **  WaySf*^  post,  p.  1001 ;  see  ss.  1,  2  of  the  Prescription  Act,  cited 
ante,  p.  374,  and  post,  p.  993.) 

Unity  of  possession  during  the  whole  or  part  of  the  period  may  be 
proved  under  such  joinder  of  issue.  (Onley  v.  Gardiner,  4  M.  &  W.  496 ; 
England  v.  Wall,  10  M.  &  W.  699 ;  ClayUm  y.  Corhy,  2  Q.  B.  813.) 

AU  provisoes,  exceptions,  incapacities,  disabilities,  &c.  mentioned  in 
the  Prescription  Act,  as  infancy,  idiotcy,  insanity,  coverture,  tenancy  for 
life,  pendency  of  action,  terms  of  years  or  for  life,  during  which  the  time 
is  not  computed,  must  be  specially  replied  to  a  defence  pleaded  under  that 
Act.  (See  2  &  3  Will.  IV.  c.  71,  ss.  6,  7,  8 ;  '*  Common,"  ante,  pp.  374,  376 ; 
O.  XTX.  r.  15 ;  Pye  v.  Mum/ord,  U  Q.  B.  666.) 

The  following  instances  of  pleas  under  the  former  practice  may  be  useful 
for  purposes  of  reference,  viz. : — 

A  plea  of  a  right  of  common  of  pasture  by  custom  within  a  manor : 
Arlett  V.  EUis,  7  B.  &  C.  346 ;  9  Ih.  671. 

A  plea  by  a  burgess  of  a  right  of  common  of  pasture  granted  to  the 
borough :  Mdlor  v.  Spateman,  1  Wms.  Saund.  1871  ed.,  p.  612 ;  Parry  v. 
Thomas,  6  Ex.  37. 

A  plea  of  a  right  of  sole  pasturage  in  gross :  Welcome  y.  Upton,  5  M.  & 
W.  398 ;  6  Ih.  536. 

Pleas  of  rights  of  common  of  pasture  pur  cause  de  vicinage :  Heath  v. 
EUioU,  4  Bing.  N.  0.  388 ;  Jones  v.  Eohin,  10  Q.  B.  581 ;  Prichard  v. 
Powell,  Ih.  589 ;  Clarke  v.  Tinker,  Ih.  604. 

A  plea  of  a  right  of  common  of  pasture  for  a  certain  number  of  cattle 
of  a  certain  kind  by  reason  of  occupancy  of  land :  Nichols  y.  Chapman, 

5  H.  &  N.  643 ;  29  L.  J.  Ex.  461. 

A  plea  by  a  copyhold  tenant  of  a  right  of  common  of  turbary  within  the 
manor :  Grant  v.  Gunner,  1  Taunt.  435. 

A  plea  of  a  right  to  dig  minerals :  Paddock  v.  Forrester,  3  M.  &  G.  903. 

A  plea  by  a  customary  tenant  of  a  ri&ht  to  dig  coals  under  his  tene- 
ment :  Anglesey  y.  Hatherton,  10  M.  &  W.  218 ;  TVtlkinson  y.  Proud,  11  M. 

6  W.  33. 

A  plea  of  a  right  to  dig  day  for  bricks :  Clayton  y.  Corhy,  2  Q.  B.  813. 

A  plea  of  a  right  to  enter  a  close  to  take  sand  and  marl :  BleioeU  y. 
Tregonning,  3  A.  &  E.  554 ;  Glover  v.  Dixon,  9  Ex.  158. 

See  for  a  defence  justifying  a  right  to  dig  gravel,  leaving  sufficient 
pasture  for  the  commoners,  Bohinson  y,  Duleep  Singh,  11  Gh.  1)«  800 ;  4a 
L.  J,  Cb.  758* 
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appurtenant  to  the  said  land  of  the  defendant,  and  the  alleged 
trespass  was  [or,  the  acts  oomplained  of  were]  a  use  by  the 
defendant  of  the  said  right  of  common. 


Defence  hy  a  Freeholder ^  of  a  Right  of  Common  by  Prescnption 

at  Common  Law. 

At  the  time  of  the  alleged  trespass  he  was  seised  in  fee  of 

land  called ,  in  the  parish  of ,  in  the  comity  of , 

and  he  and  all  those  whose  estate  he  then  had  in  the  said  land 
from  time  immemorial  enjoyed  common  of  pasture  over  the  said 
land  of  the  plaintiff  for  all  their  cattle  levant  and  couchant  upon 
the  said  land  of  the  defendant  at  all  times  of  the  year,  as  to  the 
said  land  of  the  defendant  appertaining ;  and  the  alleged  tres- 
pass was  a  use  by  the  defendant  of  the  said  right  of  common. 


Defence  hy  a  Tenant,  of  a  Right  of  Common  by  Prescription 

at  Common  Law, 

Before  the  alleged  trespass  and  at  the  time  of  the  making  of 
the  demise  hereinafter  mentioned,  J.  E.  was  seised  in  fee  of 

land,  called ,  situate  at ,  and  he  and  all  those  whose 

estate  he  then  had  in  the  said  land  from  time  immemorial 
enjoyed  common  of  pasture  for  themselves  and  their  tenants 
over  the  said  land  of  the  plaintiff  for  all  their  cattle  levant  and 
couchant  upon  the  said  Icmd  of  the  said  J.  K.  at  all  times  of  the 
year,  as  to  the  said  land  of  the  said  J.  E.  appertaining ;  and  the 
said  J.  K.,  being  so  seised  as  aforesaid,  before  the  alleged  tres- 
pass [by  deed  dated  the of ]  demised  the  said  land 

with  the  appurtenances  to  the  defendtmt  to  hold  the  same  for 

years  from  the day  of [or,  from  vear  to  year  so 

long  as  the  said  J.  E.  and  the  defendant  should  respectively 
please],  by  virtue  of  which  said  demise  the  defendant  afterwards 
and  before  the  alleged  trespass  entered  into  the  said  land,  and 
imtil  and  at  the  time  of  the  alleged  trespass  was  possessed 
thereof ;  and  the  alleged  trespass  was  a  use  by  the  defendant  of 
the  said  right  of  common. 
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Rqply  of  Approvement  of  Common  (c). 

Before  the  trespasses  complained  of  in  this  action,  the  close 

was  parcel  of  a  waste  situate  in  the  manor  of ,  of  which 

waste  J.  K.,  as  and  beine  the  lord  of  the  said  manor,  was  seised 
in  fee,  and  the  said  J.  K.,  being  so  seised  before  the  said 
trespasses  approved  and  enclosed  the  said  close  from  the  residue 
of  me  said  waste  \if  the  enclosure  teas  made  after  the  22nd  of 
September  J  1893,  add  with  the  consent  of  the  Board  of  Agri- 
culture], leaving  sufficient  common  of  pasture  there  for  the  use 
of  the  defendant  and  of  all  other  persons  entitled  to  right  of 
common  over  the  said  waste,  together  with  sufficient  ingress 
and  egress  for  them  to  use  their  said  right  of  common  upon 
all  the  said  residue  of  the  said  waste;  and  the  said  J.  K. 
afterwards,  and  before  the  said  trespasses,  demised  the  said  dose 
to  the  plaintiff. 


CoicPANY  :  s^  "  Corporation^^^  postj  p,  873. 


Confession  of  Defence  :  see  "  Confession  of  Defence J^  ante^ 

p.  687. 


CONVEKSION  {a). 


(c)  The  right  of  approvement  exists  under  the  statutes,  20  Hen.  m. 
c.  4,  and  13  Edw.  L  st.  1,  c.  46.  {Patrick  v.  Stubh$,  9  M.  &  W.  830; 
Eobinwn  v.  DuUep  Singh,  11  Ch.  D.  798.)  A  custom  for  the  lords  of  a 
manor  to  enclose  waste  without  limit  agamst  the  rights  of  the  commoners 
would  be  ordinarily  bad  as  tending  to  the  destruction  of  the  common. 
(Badger  v.  Ford,  3  B.  &  Aid.  153;  Arlett  v.  EUis,  7  B.  &  0.  346;  see 
«*  C<mmon,''  ante,  p.  377 ;  **  C'wfom,"  post,  p.  873.)  But  a  custom  to  make 
similar  enclosures  with  the  consent  of  the  homage  may  be  supported 
{Ramaey  v.  Cruddas,  (1893)  1  Q.  B.  228),  and  a  custom  to  enclose  parcels 
of  the  waste,  leaving  a  sulficiency  of  common  with  ingress  and  egress,  may 
be  good  (see  cases  cited  tupra,  and  **  ComiMm,^*  ante,  p.  377). 

By  the  Law  of  Commons  Amendment  Act,  1893  (66  &  67  Vict.  c.  67, 
8.  2),  "An  enclosure  or  approvement  of  any  part  of  a  common  purporting 
to  be  made  under  the  statute  of  Merton  and  the  statute  of  Westininster 
the  second,  or  either  of  such  statutes,  shall  not  be  valid  unless  it  is  made 
with  the  consent  of  the  Board  of  Agriculture." 

(a)  See  "  ConwrwVw,"  ante,  p.  382. 
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Denial  of  the  alleged  Canversiofi. 

The  defendant  did  not  deprive  the  plaintiff  of  [the  poflseflsion 
of]  the  goods  or  any  of  them.  [^Add  denials  of  any  specific  acts  of 
conversion  charged,'] 

Defence  denying  the  Tlaiwtiff*s  Property  in  the  Goods  (6). 
(J2.  8.  C.  1883,  App.  D.  Sect.  VI.) 

The  goods  [or,  chattels,  or,  as  the  case  may  6^],  were  not  the 
plaintiff  s. 


{h)  The  plaintiff's  -prGperty  in  the  ^oods,  if  disputed,  must  be  spedficallj 
denied.  TlSee  0.  XTX.  rr.  13,  15,  cited  a^ite,  pp.  547,  546.}  The  defence 
denying  uiat  the  goods  were  the  i)lainti£rs  denies  tiie  plaintifPs  rigM  to 
the  possession  of  l£e  goods,  as  against  the  defendant,  at  the  time  of  the 
conversion.  {Nicolls  y.  Bastardy  2  C.  M.  &  B.  662 ;  Isaac  t.  Belcher ,  6 
M.  &  W.  139.)  Thus,  under  this  defence  it  seems  that  the  defendfluit 
may  show  that  the  plaintifp's  wife,  witii  his  authority,  ^ye  the  goods  to 
the  defendant  in  discharge  of  a  debt,  so  that  the  taking  of  the  goods 
thereupon,  which  was  the  conversion  complained  of,  was  the  taking  of 
his  own  goods  {Ringham  v.  Clements ^  12  Q.  B.  260),  but  it  would  usually 
be  better  in  such  a  case  to  plead  the  facts  specially. 

The  plaintiff  must  prove  a  right  of  present  possession  of  the  goods,  and 
not  merely  a  reversionary  right.  An  owner  of  goods  in  the  possession  of 
another  having  a  right  of  lien  cannot  maintain  an  action  for  conversioii 
against  the  latter. 

Possession  in  fact  is  jyrimd  facie  evidence  of  present  property,  and  is 
therefore  sufficient  to  maintain  this  issue  against  a  wrongdoer  who  cannot 
show  a  better  title  or  authority. 

Under  the  above  defence  the  defendant  was  formerly  allowed  to  set  up 
facts  amounting  to  an  estoppel  in  pais  againt  the  plaintiff,  as  that  the 
defendant  purcnased  the  goods  from  a  person  who  with  the  plaintifrB 
consent  sold  the  goods  as  apparent  owner  thereof,  and  that  the  plaintiff 
knowing  that  the  defendant  was  an  intending  purchaser  of  the  goods,  pur- 
posely concealed  the  facts  from  the  defendant  and  by  his  words  or  conduct 
encouraged  and  induced  the  defendant  to  become  such  purchaser  in  the 
belief  that  the  person  who  sold  the  goods  was  the  real  owner  thereof.  (See 
Fickard  v.  Sears^  6  A.  &  E.  469 ;  Grega  v.  Wells,  10  A.  &  E.  90.^  Now» 
however,  it  would  seem  that  where  sucn  defence  is  relied  upon  it  should  be 
expressly  pleaded.  (See  0.  XTX.  r.  Id ;  and  see  a  similar  form,  National 
Mercantile  Bank  v.  Hampsony  5  Q.  B.  D.  177.)  The  rule  of  law  in  such  cases 
has  been  laid  down  as  follows : — **  Where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  thin^ 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time."  {Pickard  v.  Sears,  6  A.  &  £. 
469,  474 ;  see  Freeman  v.  Cooke,  2  Ex.  654.  663 ;  Oregg  v.  Wells,  10  A.  & 
E.  90;  Cornish  v.  Ahivgton,  4  H.  &  N.  549;  28  L.  J.  Ex.  262;  Sdon  r. 
Laf<me,  19  Q.  B.  D.  68;  56  L.  J.  a  B.  415 ;  Boe  v.  Mutual  Loan  Fund, 
lb,,  347 ;  Leake  on  Contracts,  3rd  ed.,  p.  4,  and  ** Estoppel,''  ante,  p.  693.) 
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Defence  to  an  Action  by  a  Trustee  in  Bankruptcy  for  a  Conversion 
before  the  Bankruptcy ^  denying  the  Bankrupts  Property  in 
the  Goods  (c). 

The  ffoods  were  not,  nor  were  any  of  them,  the  goods  of  the 
said  E.  F.,  as  alleged. 


Defefice  to  an  Action  by  a  Trustee  in  Bankruptcy  for  a  Conversion 
aftei*  the  Bankruptcy y  denying  the  Trustee*8  Property  in  the 
Goods  {c). 

The  goods  were  not,  nor  were  any  of  them,  the  goods  of  the 
plaintin  [as  trustee]  as  alleged. 


Defence  that  the  Defendant  was  Joint  (honei*  of  the  Goods  u>ith 

the  Plaintiff  {d). 

The  defendant  was  joint  owner  \m\  tenant  in  oommon]  of  the 
goods  with  the  plaintifi,  and  the  acts  complained  of  were  acts 
which  he  was  entitled  to  do  and  did  as  such  joint  owner  [or, 
tenant  in  common]. 


A  judgment  in  convereion  for  the  Yalue  of  the  goods,  if  followed  by 
BatLsuu^tion,  yests  the  property  in  the  goods  in  the  defendant.  (See  **  Coii- 
vtraion,*^  ante,  p.  389.) 

(c)  The  title  of  a  trostee  in  bankmptcy  has  in  general  relation  back  to 
the  act  of  bankruptcy  on  which  a  receiving  order  is  made,  or,  if  there  have 
been  more  acts  of  bankruptcy  than  one,  to  the  first  of  the  acts  of  bank- 
ruptcy committed  within  three  months  next  before  the  petition.  (See  the 
Bankruptcy  Act,  1883,  ss.  43,  44,  64;  ''Bankruptcy,''  ante,  p.  119.) 

As  to  transfers  and  transactionB  which  are  protected  under  the  Bank- 
ruptcy Act,  see  s.  49. 

[d)  An  action  for  conversion  will  not  lie  against  a  joint  owner  (or  tenant 
in  common)  unless  he  has  done  something  which  has  destroyed  the  com- 
mon property,  or  has  directly  excluded  his  co-tenant  from  the  use  thereof, 
and  <^med  him  the  exercise  of  his  rights  in  relation  thereto.  {Jacobs  v. 
Seward,  L.  E.  6  H.  L.  464 ;  41  L.  J.  0.  P.  221 ;  **  Conversion,"  ante,  p.  386.) 
A  mere  sale  by  one  joint  tenant  does  not  amount  to  a  conversion,  as  it 
does  not  affect  the  property  of  the  other  joint  owner;  but  if  it  be  made 
in  such  a  way,  e,g,,  by  sale  in  market  overt,  as  to  pass  the  whole  property 
to  the  purchaser,  and  totally  deprive  the  joint  owner  of  the  goods,  it  tiien 
is  a  conversion.  {Mayhew  v.  nerrick,  7  0.  B.  229.)  So,  the  creation  of  a 
lien  by  one  joint  owner  is  not  a  conversion.  {Jones  v.  Broum,  25  L.  J.  Ex. 
o4d.)  A  defence  justifying  as  joint  owner  with  the  plaintiff  should  show 
that  the  alleged  act  of  conversion  was  merely  an  exercise  of  the  right 
of  a  joint  owner.  (See  Higgins  v.  Thomas,  8  CL  B.  908 ;  Jones  v.  Brown, 
supra,) 
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Defence  that  the  Defendant  did  what  is  complained  of  by  the  Plain' 
tiff^s  Leave :  see  "  Leave  and  Licence^**  post^  p.  909. 


Defence  that  the  Defendant  did  what  is  complained  of  in  Exercise  of 
a  Right  oflAen :  see  **  Lien/'  post,  p.  912. 


Ihr  Forms  of  Defences  justifying  the  taking  of  Goods  under  a 
Distress  or  utuler  ProcesSj  see  "  Distress^''  post,  p.  893 ; 
"  Process^*  post,  p.  943. 


Defence  to  an  Action  for  Conversion  by  a  Sale  of  the  Qoods^  that 
the  Plaintiff  afterwards  waived  the  alleged  Tort  by  claiming 
the  Proceeds  of  the  Sale  and  receiving  part  thereof  (e). 

The  acts  oomplomed  of  consisted  in  the  defendant  selling  and 
delivering  the  goods  to  A.  B.,  and  afterwards  the  plamtiff 
waived  the  wrongfulnesSy  if  any,  of  the  said  acts,  and  affirmed 
the  sale  and  delivery,  and  olainied  the  proceeds  of  the  said  sale, 

amounting  to  £ ,  as  money  received  by  the  defendant  for 

the  plaintiff's  use,  and  under  that  daim  the  defendant  before 
action  paid  to  the  plaintiff,  and  the  plaintiff  received  from  him 

£ ,  part  of  the  said  proceeds,  as  money  received  by  the 

defendant  for  the  plaintiff's  use. 


Defence  of  Stoppage  in  Transitu  by  an  Unpaid  Vendor  (/). 

Previously  to  the  alleged  conversion  the  goods  were  sold  by 
the  defendant  to  the  plaintiff  on  credit,  and  on  the  terms  that 


(e)  See  Lythgoe  v.  Vernon,  6  H.  &  N.  180;  29  L.  J.  Ex.  164;  Smith  v. 
Bakffr,  L.  E.  8  C.  P.  350 ;  Roe  v.  Mutual  Loan  Fund,  19  Q.  B.  D.  347 ; 
*'  Money  Beceived"  ante,  p.  295.  Wheii  the  conyersion  consists  of  a 
wrongml  sale  of  the  goods,  the  owner  may  waive  the  tort  and  sue  for  the 
proceeds  of  the  sale  as  money  received,  and  it  seems  that,  if  he  recover, 
the  judgment  may  be  pleaded  as  a  bar  to  a  subsequent  action  for  the 
wrongful  conversion.  (See  76.,  and  Brinsmead  v.  Ilarrisonf  L.  R.  6  C.  P. 
584;  7  lb.  547,  554;  40  L.  J.  0.  P.  281 ;  41  lb.  190.) 

(/)  In  general  an  unpaid  vendor  of  goods  who  has  delivered  them  to  a 
carrier  for  carriage  and  deHverv  to  the  purchaser  is  entitled,  in  the  event 
of  the  purchaser  oecoming  insolvent,  to  stop  and  resume  possession  of  the 
goods  whilst  they  are  in  course  of  transit  to  the  purchaser.    They  are 
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they  should  be  sent  by  railway  to  the  plaintiff  at  X.,  and  the 

defendant  aooordingly  delivered  the  said  goods  to  the  

Eailway  Company  as  oairiers  to  oany  them  to  X.  and  there 
deliver  them  to  the  plaintiff ;  and  before  the  said  goods  were 
delivered  to  the  plaintiff,  and  whilst  the  said  goods  were  in  the 
hands  of  the  said  railway  oompany  as  such  oarriers  as  aforesaid, 
the  plaintiff  became  insolvent,  and  thereupon,  the  plaintiff  not 
having  paid  the  price  of  the  said  goods,  and  not  beiag  ready 
and  wiUing  to  pay  the  same,  the  defendant  took  possession  of 
the  said  goods,  which  taking  of  possession  is  the  alleged 
conversion. 

A  like  Form  {g). 

The  act  complained  of  was  an  enforcement  of  the  right  to 
stop  the  goods  in  transit,  to  which  right  the  defendant  is 
entitled. 

Particulars. 

The  right  arose  from  the  insolvency  of  the  plaintiff,  who 
bought  the  goods  on  credit  from  the  defendant,  who  has  not 
been  paid  for  the  goods.     The  stoppage  of  the  goods  was 

effected  by  the  defendant,  on  the of ,  18—,  taking 

the  goods  out  of  the  hands  of  X.,  a  carrier,  whilst  they  were  in 
transit  to their  destination. 


Copyright  (a). 
Denial  of  Infringement  of  the  Copyright  (6). 
{R.  8.  a  1883,  App.  D.  Sect.  VL) 
The  defendant  did  not  infringe. 

consideTed  to  be  in  course  of  transit  wliilst  in  the  hands  of  any  agent 
whose  sole  duty  it  is  to  transmit  them,  but  the  transit  is  at  an  end  when 
the  goods  have  reached  the  vendee,  or  an  agent  of  the  vendee  whose  duty 
it  is  to  hold  for  the  vendee  to  wait  further  instructions  as  to  their  ultimate 
destination.  (See  Sale  of  Goods  Act,  1893,  ss.  44-— 46.) 
{a)  See  preceding  note. 

(a)  As  to  the  various  kinds  of  copyright  and  the  statutes  relating 
thereto,  see  **  Copyriaht"  ante,  p.  391. 

(b)  A  mere  denial  of  alleged  infringements  will  not  i)ut  in  issue  the 
existence  or  validity  of  the  copyright.  If  the  copyright  is  diq)uted,  the 
grounds  on  which  it  is  disputed  should  be  pleaded  specially.  (See  ante^ 
pp.  546,  547,  856.) 


870  Defences^  8fc.  in  Actiomfor  Wrongn. 

Defence  where  the  Plaintiff  claims  as  Author  of  a  Book,  denying 

that  the  Plaintiff  was  the  Author  {c). 

{R.  8.  a  1883,  App.  D.  Sect.  VL) 

The  plaintiff  is  not  the  author. 


A  like  Form  :  Eayward  y.  Lely^  66  L.  T.  418. 


The  likej  in  a  more  specific  Formy  where  no  separate  Notice  of 
Objections  is  delivered  by  the  Defendant  {c). 

1.  The  plaintifi  is  not  the  author  of  the  book. 

2.  J.  K.  was  [or  is]  the  author  of  the  book. 

3.  The  book  was  firBt  published  at ,  on  the of 

18 — ,  under  the  title  of . 


Defence  where  the  Plaintiff  claims  as  Proptnetor  of  the  Copyright 
in  a  Booky  that  the  Plaintiff  was  not  such  Proprietor  (c). 

1.  The  plaintifi  is  not  the  proprietor  of  the  oopyright  in  the 
booL 


(c)  Ab  to  the  copyright  in  books,  and  the  meaning  of  that  word  in  the 
Copyright  Act,  1842  (5  &  6  Vict  c.  45j,  see  "  Copyright,'*  ante,  p.  391. 

By  8.  16  of  that  Act  it  ie  enacted  tnat  in  any  action  for  infringing  a 
copyright  in  a  book  under  that  statute  "the  defendant,  on  pleading 
thereto,  shall  give  to  the  plaintiff  a  notice  in  writing  of  any  objections  on 
which  he  means  to  rely  on  the  trial  of  such  action ;  and  if  the  nature  of 
his  defence  be  that  the  plaintiff  in  such  action  was  not  the  author  or  first 
publisher  of  the  book  in  which  he  shall  by  such  action  claim  copyright,  or 
IS  not  the  proprietor  of  the  copyright  therein,  or  that  some  otner  person 
than  the  plaintiff  was  the  author  or  first  publisher  of  such  book,  or  is  the 
proprietor  of  the  copyright  therein,  then  the  defendant  shall  specify  in 
sucn  notice  the  name  of  the  person  whom  he  all^^  to  have  Seen  the 
author  or  first  publisher  of  sucn  book,  or  the  proprietor  of  the  copyright 
therein,  together  with  the  title  of  such  book,  and  the  time  when,  and  the 
place  where,  such  book  was  first  published,  otherwise  the  defendant  in 
such  action  shall  not  at  the  trial  or  hearing  be  allowed  to  give  any 
evidence*'  to  the  effect  above  mentioned,  "and  at  such  trial  or  hearing 
no  other  objections  shall  be  allowed  to  be  made  on  behalf  of  such  defen- 
dant than  the  objections  stated  in  such  notice*' ;  and  the  defendant  shall 
not  be  allowed  to  "  give  in  evidence  in  support  of  his  defence  any  other 
book  than  one  substantially  corresponding  in  title,  time,  and  plaoe  of 
publication  with  the  title,  tune,  and  plaoe  specified  in  such  nodoe." 
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2.  J.  K.  was  [and  is]  the  proprietor  of  the  copyright  in  the 
book. 

3.  [^The  same  as  paragraph  3  of  t/i£  preceding  form.'] 


Defence  where  the  Plaintiff  claims  as  Assignee  of  the  Copyright 

in  a  Booky  denying  the  Assignment, 

{See  E.  8.  C.  1883,  App.  B.  Sect.  VI.) 

The  plaintiff  is  not  the  assignee  of  the  copyright  [or,  The 
copyright  was  not  assigned  to  the  plaintiff]  as  alleged. 


Defence  to  an  Action  for  Infringement  of  the  Copyright  in  a 
Booky  tliat  the  Book  teas  not  registered  (d). 

{B.  8.  C.  1883,  App.  D.  Sect.  VI) 

The  book  was  not  registered. 


THe  information  required  by  this  section  must  still  be  given  either  in  the 
defence  or  in  a  notice  of  objections  delivered  separately.  ( Collette  v.  Ooode, 
7  Ch.  D.  842 ;  47  L.  J.  Oh.  370 ;  Hole  v.  Bradbury,  12  Ch.  D.  886 ;  48  L.  J. 
Ch.  673;  IHcka  v.  Yates,  60  L.  J.  Ch.  at  p.  813 ;  44  L.  T.  at  p.  664 ;  Coote 
V.  Judd,  23  Ch.  D.  727 ;  63  L.  J.  Oh.  36 ;  Hay  ward  v.  Lely,  56  L.  T.  418  ; 
Chitty*s  Forms,  12th  ed.,  p.  216.)  If  the  defendant  delivers  a  separate 
notice  of  objections,  he  should  do  so  at  the  time  of  pleading.  (See  Coote 
V.  Juddf  supra;  Hayward  v.  Lely,  supra.)  If  subsequently  to  the  delivery 
of  his  defence  or  of  a  notice  of  objections,  he  discovers  that  the  information 
thereby  given  are  erroneous  or  insufficient,  he  will  in  general  be  allowed 
to  amend  it  or  to  deliver  a  further  notice  of  objections,  provided  t^at 
he  does  so  without  delay  and  within  a  reasonable  time  before  the  trial. 
(See  Hayward  v.  Lely,  supra,) 

[d)  Begistration  is  a  conditionprecedent  to  an  action  for  infringement 
of  copyri^t  under  the  6  &  6  "Vict.  c.  46.  (See  s.  24 ;  Stannard  v.  Lee, 
L.  R.  6  Ch.  346;  40  L.  J.  Ch.  489;  Coote  v.  Judd,  supra;  Thomas  v. 
Turner,  33  Ch.  D.  292  ;  66  L.  J.  Ch.  56 ;  Wame  v.  Lawrence,  54  L.  T.  371 ; 
34  W.  B.  462;  Caie  v.  Devon  Newspaper  Co.,  40  Ch.  D.  500;  58  L.  J.  Ch. 
288.)  As  to  what  is  a  sufficient  registration,  see  ss.  13, 19.  The  registra- 
tion is  bad  if  the  name  entered  as  that  of  the  publisher  is  not  that  of  the 
first  publisher  [Coote  v.  Judd,  supra),  or  if  the  date  of  the  first  publication 
is  wrongly  given  (Thomas  y.  Turner,  supra).  A  book  cannot  be  validly 
registered  before  publication.  {Maxtwell  v.  Hogg,  L.  E.  2  Ch.  307 ;  36 
L.  J.  Ch.  433 ;  Henderson  v.  Maxwell,  5  Ch.  D.  892  ;  46  L.  J.  Ch.  891.) 

As  to  the  registration  of  n6wspa}>ers  under  ss.  18,  19  of  this  Act,  see 
"Copyright,**  ante,  p.  392.  Begisti-ation  under  the  Newspaper  Libel  Act, 
1881,  is  not  a  condition  precedent  to  an  action  for  infringement  of  copy- 
right in  a  newspaper.    (Caie  y.  Devon  Newspaper  Co.,  supra.) 


872  Defences^  Sfc.  in  Actions  for  Wrongs, 


Defence  to  a  like  Actiony  that  the  Copyright  in  the  Book  had 
expired  before  the  Date  of  the  Infringement  {see  5  ^T  6  Vict, 
c.  46,  s.  3)  {e). 

The  said  book  was  first  published  under  the  title  of 


at ,  on  the of ,  18 — ,  more  than  42  years  before 

the  date  of  anv  of  the  alleged  infringements,  and , 

the  author  of  the  book,  died  more  than  seven  years  before  the 
date  of  any  of  the  alleged  infringements. 


Notice  of  Objections  relied  upon  by  the  Defendant  in  an  Action 
for  Infringement  of  Copyright  in  a  Book  (/). 

18—,  B.  No. . 

In  the  High  Court  of  Justioe. 
Queen's  Benoh  Division. 

Between  A.  B.,    Flaintifi, 

and 
C.  D.,    Defendant. 

Take  notice  that  the  above-named  defendant  intends  at  the 
trial  of  this  action  to  rely  on  the  following  objections : — 

1.  That  J.  K.  and  not  the  plaintiff  was  the  author  of  the  said 
book. 

2.  That  L.  M.  and  not  the  plaintiff  was  the  first  publisher  of 
the  said  book. 

3.  That  N.  0.  and  not  the  plaintiff  is  the  proprietor  of  the 
said  copyright. 

4.  That  the  said  book  was  first  published  with  the  title 

[specify  the  title  of  the  book  as  first  published \y  on  the day 

of ,  18 —  [specify  the  date  of  first  pubUcatum]j    at 

[specify  theplaee  of  the  first  publication'], 

[State  any  other  objections  in  the  like  manner,"] 
To  Mr.  E.  F., 

The  Plaintiff's  solicitor  [or  agent], 

G.  H. 
The  Defendant's  solicitor  [or  agent]. 

(e)  As  to  the  peripd  of  limitations  for  offences  against  tliis  Act,  see 
**  Limitation^  Statutes  of,**  post^  p.  919. 

(/)  As  to  notices  of  objections,  see  the  CopYright  Act,  1842,  s.  16,  cited 
note  (c),  antej  p.  870,  and  the  cases  there  dted. 
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Corporation  («). 


County  Courts  (J). 


Custom  (c). 


(a)  See  **  Corporation,"  ante,  pp.  190,  397. 

It  is  a  good  defence  to  an  action  for  damage  caused  to  the  plaintiff  by 
the  acts  of  the  defendants  that  those  acts  were  authorized  by  statute  to 
be  done  by  the  defendants,  and  were  done  by  them  without  negligence. 
(See  **  Nuisance,*^  ante,  p.  483;  **  Injunction,"  post,  p.  902.) 

As  to  the  cases  in  which  special  protection  is  afforded  to  persons  acting 
or  intending  to  act  in  execution  of  any  statute  or  public  duty,  see  **Fuhlic 
Authorities,    post,  p.  946. 

(b)  See  "  County  Courts,**  ante,  p.  399.  The  defendant  in  an  action  for 
anything  done  in  pursuance  of  the  County  Courts  Act,  1888,  must 
pleBid  his  defence  in  the  ordinary  manner,  and  is  entitled  to  the  protection 
afforded  by  s.  1  of  the  Public  Authorities  Act,  1893,  cited  *^  Public  Autho- 
rities,** post,  p.  946. 

(c)  A  custom  is  a  usage  which  obtains  the  force  of  law  within  a  par- 
ticular manor  or  parish  or  district,  or  at  a  particular  place,  in  respect  of 
the  persons  or  thm^  which  it  concerns.  It  must  be  certain,  reasonable 
in  itself,  commencmg  from  time  immemorial,  and  continued  without 
interruption.  (1  Blackst.  Com.  76 ;  Tyson  v.  Smith,  9  A.  &  E.  406,  421 ; 
Blewett  V.  Tregonning,  3  A.  &  E.  654;  Sogers  v.  Taylor,  1  H.  &  N.  706; 
26  L.  J.  Ex.  203J  Time  immemorial  dates  from  the  beginning  of  the 
reign  of  Hichard  I.,  a.d.  1189.  (2  Blackst.  Com.  31.)  Proof  of  uninter- 
rupted modem  usage  is  presumptive  eyidence  of  the  preyious  existence 
of  the  custom,  but  may  be  rebutted  by  proof  of  its  non-existence  at  any 
time  within  the  above  period  of  legal  memory.  (1  Blackst.  Com.  76 ;  2  lb. 
31 ;  Kingsmill  v.  Bull,  9  East,  186 ;  Jenkins  v.  Harvey,  1  C.  M.  &  E.  877.) 
Thus  a  custom  to  demand  and  have  certain  fees  may  be  rebutted  by  the 
rankness  of  the  fee  at  some  previous  time  within  that  period.  {Bryant  v. 
Foot,  L.  B.  2  Q.  B.  161 ;  3  Ih,  497.)  But  there  may  be  a  valid  custom 
for  fiie  payment  of  a  reasonable  toll  or  fee,  varying  in  amount  with  the 
vsdue  of  the  money.  {Laufrence  v.  Hitch,  L.  E.  3  Q.  B.  621 ;  37  L.  J.  Q,  B. 
209 ;  Mills  v.  Mayor  of  Colchester,  L.  E.  2  C.  P.  476 ;  3  lb.  675 ;  36  L.  J. 
0.  P.  210 ;  37  n>.  278.) 

The  payment  of  anchorage  tolls  from  time  immemorial  by  the  owners 
of  ships  anchoring  at  a  certain  place  to  the  lords  of  the  manor  was  held 
sufficient  to  found  an  inference  of  the  existence  of  a  port  there,  to  which 
such  tolls  would  be  lawfully  incident.  {Foreman  y.  Free  Fishers  o/Whit- 
stable,  L.  E.  4  H.  L.  266.) 

A  profit  a  prendre  in  the  soil  of  another  cannot  be  claimed  by  custom, 
except  in  the  case  of  a  copyhold  tenant  against  his  lord.  ( GatewartTs  Case, 
6  Eep.  59  6;  1  Wms.  Saund.,  1871  ed.,  619,  620;  B.  v.  Churchill,  4 


874  Defettcesy  8fc.  in  Actiamfor  Wrongs, 


B.  &  C.  750,  755 ;  Blmett  v.  TregonninOj  3  A.  &  E.  562 ;  Constable  v. 
Nicholson,  14  0.  B.  N.  S.  230 ;  32  L.  J.  0.  P.  240 ;  Neill  v.  Duke  of 
Devonshire,  8  App.  Cas.  135 ;  see  Goodman  y.  Mayor  of  8aUash,  7  App. 
Cas.  633;  52  L.  J.  Q.  B.  193;  Smith  y,  Andrews,  (1891)  2  Ch.  678.) 
Thus,  a  claim  by  the  inhabitants  of  a  pariah  to  take  drifted  sand  from 
the  land  of  another  cannot  be  supported  by  custom  {Bleivett  y.  Tregonning, 
supra) ;  nor  can  a  claim  by  the  mhabitants  of  a  township  to  take  stones 
from  the  land  of  another  to  repair  the  highway  {Constaole  y.  Nicholson y 
supra).  An  easement  may  be  so  claimed  (see  per  Lord  Cairns,  Ooodman 
y.  Mayor  of  Saltash,  supraS,  as  a  right  in  the  mhabitants  of  a  pariah  of 
washing  and  watering  cattle  at  a  pond,  or  of  using  a  pond  or  well  {Man- 
ning  y.  Wasdale,  5  A.  &  E.  758 ;  and  see  Boos  y.  Ward,  4  E.  &  B.  702 ; 
7  16.  384 ;  24  L.  J.  Q.  B.  153 ;  26  Ih,  133),  or  of  using  certain  land  in 
the  parish  for  purposes  of  recreation  at  any  times  in  the  year  {UdU  y. 
NoUingham,  1  Ex.  D,  1 ;  45  L.  J.  Ex.  50). 

A  custom  for  all  the  citizens  of  a  city  to  hold  horse-raoes  on  a  certain 
close  on  a  certain  day  in  eyery  year  is  good.  (Mounsey  y.  Tsmay,  1  H.  &  C. 
729 ;  32  L.  J.  Ex.  94;  and  see  »S.  C,  3  H.  &  C.  486 ;  34  L.  J.  Ex.  52 ; 
and  Sowerhy  y.  Coleman,  infra,)  A  custom  for  all  yictuallers  in  the 
realm  to  erect  booths  at  a  fair  on  paying  toU  to  the  owner  of  the  soil  was 
allowed  to  be  good.  {Tyson  y.  Smith,  9  A.  &  E.  406,  425;  see  Elwood  y. 
Btdlock,  6  Q.  B.  483;  Simson  y.  Wells,  L.  E.  7  a  B.  214.)  The  custom 
of  tin-bounders  in  Cornwall  to  dig  for  tin  in  the  land  of  another,  paying 
a  proportion  of  the  tin  as  toU,  was  also  allowed  to  be  good.  {Bogers  y. 
Brenton,  10  Q.  B.  26.)  A  custom  for  the  inhabitants  of  seyeral  paridates 
to  exercise  the  right  of  recreation  oyer  land  in  one  of  such  parishes  is  too 
wide,  and  is  bad.  {Edioards  y.  Jenkins,  (1896)  1  Ch.  308 ;  65  L.  J.  Ch. 
222.)  Where  the  claim  is  by  inhabitants,  they  must,  it  would  seem,  be 
those  of  a  parish,  township,  manor,  or  other  district  known  to  or  defined 
by  the  law.    {Ih,) 

A  copyholder  may  claim  common  or  other  profit  in  the  lord^s  soil  by 
custom  within  the  manor.  (1  Wms.  Saund.,  1871  ed.,  647  ;  Foiskm  y. 
Crachroode,  4  Co.  31 ;  ArleU  y,  Ellis,  7  B.  &  C.  346 ;  9  Ih,  671.) 

A  custom  which  may  operate  to  IJie  total  destruction  of  the  tenement 
on  which  it  is  exercised  is  deemed  to  be  imreasonable  and  bad  {Broadbent 
y.  Wilks,  Willes,  360 ;  Hilton  y.  Earl  Oranville,  5  Q.  B.  701^ ;  as  a  custom 
for  the  lord  of  the  manor  to  work  mines  without  any  limit  and  without 
compensation  for  the  damage  thereby  done  to  the  surface  (lb.;  and  see 
Wakefield  y.  Duke  of  Buccleuch,  L.  E.  4  Eq.  613  ;  36  L.  J.  Ch.  763) ;  or  a 
custom  for  the  lord  of  a  manor  to  inclose  the  waste  without  limit,  where 
there  is  a  right  of  common  (see  **  Common,**  ante,  p.  865).  A  right  of  the 
lord  to  dig  claj-pits  was  held  to  be  good  as  against  the  commoners,  as 
only  temporarily  depriying  them  of  the  pasture.  {Bateson  y.  Ghreen,  5  T.  R. 
411.)  A  custom  for  the  copyholders  of  a  manor  to  take  unlimited  turf 
from  the  common  wad  held  bad  {Wilson  y.  WHles,  7  East,  121),  but  a 
custom  for  copyholders  to  dig  clay  without  stint  out  of  their  own  tene- 
ments was  held  good  {Marquis  of  Salisbury  y.  Gladstone,  9  H.  L.  C.  692  ; 
34  L.  J.  C.  P.  222 ;  and  see  Hanmer  y.  Chance,  4  D.  J.  &  S.  626 ;  34  L.  J. 
Ch.  413).  So  a  local  custom  whereby  agricultural  tenants  were  allowed  to 
take  away  flints  which  came  to  the  surface  of  the  land  in  the  ordinary 
course  of  good  husbandry,  and  to  sell  them  for  their  own  benefit,  was 
held  to  be  yalid.  {Tucker  y.  Linger,  21  Ch.  D.  18 ;  6  App.  Cas.  508 ;  see 
*'  Waste,**  post,  p.  988.)  A  custom  for  the  inhabitants  of  a  parish  to 
exercise  and  tram  horses  at  all  seasonable  times  of  the  year  in  a  place 
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Defamation. 

Denial  of  the  Publishing  of  the  Defamatory  Matter  in  an  Action 

for  Libel  {a). 

The  defendant  did  not  write  or  publish  [or,  print  or  publish, 
or,  procure  the  publication  of]  the  alleged  letter  [ory  words,  &c., 
according  to  the  allegations  in  the  plaint^g^s  claim]. 


The  like  J  in  an  Action  for  Verbal  Slander'  (a), 
{E.  8.  a  1883,  App.  E,  Sect.  III.  No.  2.) 

The  defendant  did  not  speak  or  publish  the  words. 


beyond  the  limits  of  the  pariah  was  held  to  be  unreasonable  and  bad. 
{Sowerby  v.  Coleman^  L.  B.  2  Ex.  96;  36  L.  J.  Ex.  57.) 

As  to  **  customs  of  the  country ''  with  respect  to  the  mode  of  cultivating 
lands,  &c.,  see  ''Landlord  and  Tenant"  ante^  pp.  261,  757.  Such  customs 
need  not  have  existed  from  time  immemorial ;  it  is  sufficient  if  they  have 
existed  long  enough  to  make  it  reasonable  to  suppose  that  parties  who 
haye  not  included  them  by  express  agreement  have  contracted  with  refer- 
ence to  them,  and  have  impliedly  agreed  to  be  bound  by  them.  {Tucker 
V.  LingtTy  supra ;  see  Dashivood  v.  Maguirtf  (1891)  3  Ch.  306.)  This  is  so 
also  as  regards  usages  of  trade.  (Crouch  y.  Credit  Fonder ^  L.  E.  8  Q.  £. 
374.) 

(a)  A  mere  denial  that  the  words  were  spoken  *' falsely'*  or  *' mali- 
ciously," or** falsely  and  maliciously,**  is  embarrassing,  for  such  denial  is 
at  best  an  informal  mode  of  pleading  priyile^  or  justification,  and  a  de- 
fendant in  pleading  a  defence  of  privilege  or  justification  must  in  general 
set  out  the  facts  on  which  he  relies  to  show  that  the  publication  was 
priyileged  or  justified.  (See  Belt  y.  Lawes^  51  L.  J.  Q.  B.  369 ;  Penrhyny 
Licensed  Victuallers'  Mirror ,  7  Times  Rep.  p.  1.) 

Although  by  O.  XXI.  r.  4  (cited  ante,  p.  64)  no  denial  or  defence  is 
necessary  as  to  damages  claimed  or  their  amount,  and  it  is,  therefore, 
unnecessary  and  informal  to  plead  matters  which  go  merely  in  mitigation 
of  damages  (see  Wood  v.  Earl  of  Durham^  21  Q,.  B.  I).  504),  it  seems  gene- 
rally advisable  where  special  damage  is  an  essential  part  of  the  cause  of 
action,  that  such  damage,  if  disputed,  should  be  expressly  denied  (see 
**  Damages,**  ante,  p.  64;  and  see  a  form  of  such  denial  in  A.  S.  G.  1883, 
App.  D.  Sect.  VI.,  cited  **  Water,**  posty  p.  992).  If  the  special  damage 
alleged  is  insufficient  to  sustain  the  action  (e.  ^.,  if  it  is  too  remote),  the 
defendant  may  object  to  the  claim  in  point  of  law.  (See  E.  S.  0.  1883, 
App.  E.  Sect.  III.  No.  2,  cited  post,  p.  876;  Chamberlain  v.  Boyd,  11 
a  B.  D.  407 ;  52  L,  J.  Q.  B.  277.) 

A  defendant  in  an  action  for  slander  is  not  entitled  to  set  out  in  his 
defence  his  own  version  of  the  words  and  to  justify  them  according  to  that 
version.    {Rassam  v.  Budge,  (1893)  1  Q.  B.  571 ;  62  L.  J.  Q.  B.  312.) 
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For  a  Form  of  Special  Denial  of  Publication  of  a  Libel  in  an 
Action  against  a  Neicsvendor^  see  Emmem  v.  Pottle j  16 
Q.  B.  D.  354. 


Defence  to  an  Action  for  Libel  or  Slander y  denying  that  the  Words 

referred  to  the  Plaintiff. 

{See  R.  S.  C.  1883,  App.  E.  Sect.  IIL  No.  2.) 

The  words  [or^  The  statements  complained  of,  &o.,  according 
to  the  allegations  in  the  plaintiffs  claim^]  did  not  refer  to  the 
plaintiff. 


Defence  to  an  Action  for  Verbal  Slander  actionable  only  by  reason 
of  Special  Dafnage^  denying  the  Publication  of  the  Words  and 
that  they  refen*ed  to  the  Plaintiff  together  tcith  an  Ohjeetion 
in  Point  of  Law  {a). 

{R.  S.  C.  1883,  App.  E.  Sect.  IIL  No.  2.) 

1.  The  defendant  did  not  speak  or  publish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage  stated 
is  not  sufficient  in  point  of  law  to  sustain  the  action. 


Defence  to  a  like  Action^  denying  the  Special  Damage  (a). 
The  plaintiff  did  not  suffer  any  such  damage  as  alleged. 


Defence  to  a  like  Action  that  the  alleged  Damage  did  not  result 

from  the  Words  complained  of  (a). 

The  alleged  damage  was  not  caused  by  the  speaking  or 
publishing  of  the  words  complained  of. 


(a)  See  preceding  note. 
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Defence  to  an  Action  for  Slunder  of  the  Plaintijf  in  his  Trade^ 

denying  that  he  earned  on  the  Trade  {b). 

The  plaintiff  did  not  carry  on  the  trade  [orj  business]  of 
a ,  as  alleged. 


Defence  to  a  like  Action^  denying  t/tat  the  Words  had  Reference  to 

the  Plaintiff^ 8  Business  (b). 

The  alleged  words  did  not  refer  to  the  plaintiff's  said  trade  or 
business,  or  to  the  plaintiff  in  relation  thereto. 


Defence  to  an  Action  for  Libel  or  Slander  in  respect  of  Words 
alleged  mth  an  Innuendo^  denying  the  Meaning  imputed  by  the 
Innuendo  (c). 

The  words  were  not  written  [or,  spoken]  or  published  with,  nor 
do  they  bear,  the  meaning  alleged  by  the  plaintiff.  [If  the  words 
are  also  defamatory  in  their  natural  sense  apart  from  the  innuendo^ 
sotm  further  defence  must  be  added  as  to  their  natural  meaning.'] 


(5)  In  an  action  for  slander  of  the  plaintiff  in  Ms  office,  profession,  or 
trade,  or  in  any  special  character,  the  fact  of  the  defendant  holding  the 
office  or  being  of  the  profession  or  trade,  and  also  the  fact  of  the  defama- 
torj'  matter  being  written  or  spoken  with  reference  thereto,  must,  if 
disputed,  be  specifically  denied. 

(c)  In  an  action  for  libel  or  slander  where  the  words  are  alleged  with 
an  innuendo^  the  defendant,  if  he  desires  to  traverse  the  innuendo  or 
defamatory  meaniug  imputed  to  the  words  by  the  plaintiff  and  to  deny 
that  they  were  used  in  that  sense,  should  distinctly  plead  such  denial. 
If  words  alleged  with  an  innuendo  are  defamatory  and  actionable  in  their 
natural  sense  apart  from  the  meaning  imputed  to  them  by  the  innuendo ^ 
it  seems  that  the  statement  of  claim  must  be  regarded  as  alleging  two 
causes  of  action  for  defamation,  one  with  the  innuendo^  and  one  without 
the  innuendo^  so  that  it  is  necessary  for  the  defendant  to  answer  both 
charges.  (See  Watkin  y.  Hall^  L.  E.  3  Q.  B.  396.)  In  such  cases,  a  mere 
denial  of  the  meaning  alleged  by  the  innuendo,  or  a  justification  of  the 
words  in  one  of  the  meanings  only,  would  not  be  a  complete  defence. 

Where  words  or  statements  alleged  with  an  innv^endo  are  not  actionable 
in  their  natural  sense,  and  the  defendant  simply  pleads  a  denial  of  the 
innuendo^  the  plaintiff  is,  in  the  absence  of  amendment,  bound  by  the 
meaning  imputed  to  them  by  such  innuendo^  and  if  he  fails  in  preying 
that  the  words  were  published  with  that  meaning,  he  cannot,  in  order  to 
establish  his  claim,  set  up  that  the  words  were  spoken  with  some  other 
special  or  secondary  meaning.  {Bremridge  y.  Latimer^  12  W.  R.  878 ; 
Huel  y.  TatneUy  43  L.  T.  607 ;  Capital,  &c.  Bank  y.  Henty,  6  0.  P.  D.  614 ; 
7  App.  Cajs.  741 ;  49  L.  J.  C.  P.  830 ;  52  lb.  232.) 
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Objection  in  Point  of  Law  to  a  Claim  for  Words  trhich  are  not 
Defamatoiy  in  themselves^  and  which  are  alleged  without 
any  Innuendo  or  Statement  of  Fa<its  showing  them  to  be 
Defamatory  (d). 

The  defendant  will  object  that  the  words  are  not  defamatoiy 
in  themselves,  and  that  no  circumstances  are  alleged  showing 
them  to  have  been  used  in  any  defamatory  sense,  and  that  they 
are  insufficient  in  law  to  sustain  the  action. 


The  like  in  an  Action  by  a  Municipal  Cmyorationfor  Libel  where  the 
Words  only  affected  Pei*sonal  Reputation^  that  they  were  tiot 
capable  of  being  construed  into  a  Libel  against  the  Corporation  : 
Mayor^  Sfc.  of  Manchester  v.  Williams^  (1891)  1  Q.  B.  94, 


Defence  of  PHvikgCy  setting  out  the  Facts  which  gave  rise  to  the 

Privilege  (e). 

The  letters  [or,  statements]  complained  of  in  the  statement  of 
daim  were  written  [or,  made]  and  published  by  the  defendant 


{d)  In  an  action  for  verbal  slander,  'where  the  -words  complained  of  are 
not  actionable  in  themselyes,  or  as  being  spoken  of  the  plaintiff  in  the  va  j 
of  his  trade,  office,  or  profession,  and  there  is  no  innuendo  and  no  statement 
of  special  damage,  or  where  it  clearly  appears  that  the  special  damage 
alleged  was  not  the  result  of  the  words  complained  of,  or  is  too  remote,  or 
is  insufficient  in  its  nature  to  support  the  action,  the  defendant  may  plead 
an  objection  in  point  of  law.  (See  Chamberlain  v.  Boyd^  11  Q.  B.  D.  407  ; 
52  L.  J.  Q.  B.  277 ;  and  see  Simmons  v.  Mitchell,  6  App.  Cas.  156;  and 
E.  S.  C.  1883,  App.  E.  Sect.  III.  No.  2,  cited  ante,  p.  876.) 

So  in  an  action  for  Hbel  the  defendant  may  plead  an  objection  in  point 
of  law,  if  the  statements  complained  of  are  not  defamatory  in  their  natural 
sense,  and  are  alleged  without  any  innuendo  which  they  are  capable  of 
supporting,  and  without  any  allegation  of  circumstances,  showing  that 
the  statements  were  made  in  some  defamatory  sense.  (See  Coz  v.  t\»oj.er^ 
12  W.  E.  75;  Jenner  v.  A* Beckett,  L.  E.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14 ; 
Mulligan  v.  Cole,  L.  E.  10  Q.  B.  549;  44  L.  J.  Q.  B.  153;  Capital,  dc 
Bank  v.  Henty,  supra,) 

(e)  Privileged  Communications.'] — On  certain  occasions  a  person  is  privi- 
leged to  write  or  to  speak  honestly  according  to  the  best  of  his  belief,  and 
he  is  not  liable  to  an  action  for  matter  written  or  spoken  on  such  privileged 
occasions,  although  it  be  false,  unless  he  has  written  or  spoken  maliciously 
and  has  not  made  a  bona  fide  use  of  the  occasion.  {Stet^tns  v.  Sampson,  o 
Ex.  D.  53 ;  49  L.  J.  Q.  B.  120 ;  Clark  v.  Molyneux,  3  Q.  B.  D.  237,  246, 
249;  47  L.  J.  Q.  B.  230.)  A  communication  made  bond  fide  upon  any 
subject-matter  in  which  the  party  communicating  has  an  interest,  or  in 
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without  malioe  and  in  the  belief  that  they  were  true,  and  [here 
state  the  circufnstanceSf  e.g.y  in  answer  to  certain  inquiries  which 

reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  the  duty  not  being  confined  merely  to 
legal  duties,  but  including  moral  and  social  duties  of  imperfect  obligation. 
(Harrison  v.  Bush,  5  E.  &  B.  344 ;  25  L.  J.  Q.  B,  25;  Henwood  v.  Harrison^ 
L.  B.  7  0.  P.  606,  622,  623;  41  L.  J.  C.  P.  206,  215;  Davies  v.  Snead, 
L.  E.  5  Q.  B.  608,  611 ;  39  L.  J.  Q.  B,  202;  Laughton  v.  Bishiyp  of  liodor 
and  Man,  L.  R.  4  P.  C.  495;  42  L.  J.  C.  P.  11 ;  ffamon  v.  Falky  4  App. 
Cas.  247 ;  Waller  v.  Loch,  7  Q.  B.  D.  619 ;  51  L.  J.  Q.  B.  274 ;  Hehditch 
y.  Macllvmine,  (1894)  2  Q.  B.  54;  63  L.  J.  Q.  B.  587.),  A  common 
instance  of  a  privileged  occasion  is  that  of  a  master  answering  inquiries 
about  a  servant.  {Per  Blackburn,  J.,  in  Davits  v.  Snead,  supra^  On  such 
occasions  of  privilege  malice  is  not  inferred  from  the  mere  falsehood  of  the 
defamatory  statement,  but  must  be  proved  to  exist  in  fact.  (Taylor  v.  Haw- 
kins, 16  a  B.  308;  Hemmings  v.  Oasson,  E.  B.  &  E.  346;  27  L.  J.  Q.  B.  252 ; 
Webb  V.  East,  5  Ex.  D.  108 ;  49  L.  J.  Ex.  250.)  The  wording  of  the  libel 
itself  may,  however,  be  such  as  to  afford  evidence  of  mahce,  from  the 
language  being  unnecessarily  exaggerated  or  violent.  (Oilpin  v.  Fowler, 
9  Ex.  615 ;  23  L.  J.  Ex.  152 ;  Wright  v.  Woodgate,  2  0.  M.  &  E.  573 ; 
Spill  y.  Maule,  L.  E.  4  Ex.  232,  236;  38  L.  J.  Ex.  138.)  So  may  the 
mode  in  which  the  communication  is  made,  as,  for  instance,  where  it  is 
unnecessarily  made  by  telegraph  or  post-card  instead  of  by  sealed  letter. 
{Williumsan  v.  Freer,  L.  fi.  9  C.  F.  393;  43  L.  J.  0.  P.  161;  Hunt  v. 
G.  N.  By.  Co,,  (1891)  2  Q,  B.  189;  60  L.  J.  498;  Jenoure  v.  Delmege, 

(1891)  A.  C.  73 ;  60  L.  J.  P.  C.  11 ;  Stuart  v.  Bell,  (1891)  2  a  B.  341 ; 
60  L.  J.  Q.  B.  577.)  Whether  the  occasion  is  privileged  is  a  question  for 
the  judge ;  the  existence  of  express  malice,  if  there  is  any  evidence  of  it, 
is  one  for  the  juiy.  {Cooke  v.  Wildes,  5  E.  &  B.  328 ;  24  L.  J.  a  B.  367 ; 
Huntley  v.  Ward,  6  C.  B.  N.  S.  514 ;  Cowles  v.  Potts,  34  L.  J.  a  B.  247 ; 
Oilpin  V.  Fowler,  supra  ;  Spill  v.  Maule,  L.  E.  4  Ex.  232,  237  ;  38  L.  J. 
Ex.  138 ;  Stace  v.  Griffith,  L.  E.  2  0.  P.  420.)  An  unnecessary  i)ublica- 
tion  of  defamatory  matter  not  required  for  the  purpose  of  ma&ing  the 
privileged  communication  is  not  privileged,  but  it  is  otherwise  where  there 
19  no  publication  beyond  what  is  reasonably  necessary  and  usual  for  such 
purpose.  {Pullman  v.  Hill,  (1891)  1  a  B.  524;  60  L.  J.  Q.  B.  299; 
Boxsius  V.  Goblet  Freres,  (1894)  1  a  B.  842 ;  63  L.  J.  Q.  B.  401.) 

Proof  that  the  defendant  when  he  spoke  or  wrote  the  defamatory  matter 
complained  of  knew  it,  or  a  portion  of  it,  to  be  false,  affords  evidence  of 
mahce.     (Fountain  v.  BoodU,  3  Q.  B.  5 ;  Boyal  Aquarium  v.  Parkinson, 

(1892)  1  Q.  B.  431,  443.)  If  the  defendant,  at  the  time  of  making  the 
privileged  communication  complained  of,  honestly  believed  it  to  be  true, 
it  is  immaterial  that  he  had  no  reasonable  grounds  for  so  believing. 
{Clark  V.  Molyneux,  3  Q.  B.  D.  237 ;  47  L.  J.  a  B.  230.) 

Proof  that  the  defendant  was  actuated  by  an  indirect  motive,  such  as 
anger  or  gross  and  imreasoning  prejudice,  in  making  the  defamatory 
communication  complained  of  is  evidence  of  malice.  {Soyal  Aquarium  v. 
Parkinson,  supra,) 

There  are  some  occasions  which,  on  grounds  of  public  policy,  are  abso- 
lutely privileged,  and  in  which  no  inquiry  is  permitted  as  to  the  intent  of 
the  parity  making  use  of  such  occasion.  Thus,  the  statements  made  by  a 
witness  in  examination,  or  by  deposition,  or  affidavit,  in  the  course  of  a 
trial  or  inquiiy  before  a  judicial,  parliamentary  or  military  tribunal  or 


880  DrfenceSy  8fc.  in  Actions  for  Wrongn. 

were  made  of  the  defendant  by  the  said {the  person  to 

whom  the  letters^  or  statements,  were  addressed  or  made)  with  respect 

oourt,  with  reference  to  such  trial  or  inquiry,  are  privileged,  and  cannot 
be  made  the  subject  of  an  action.  {Dawkins  y.  Lord  Rokeby^  L.  B.  7  H.  L. 
744 ;  45  L.  J.  H.  L.  8 ;  Seaman  v.  Netherdift,  1  C.  P.  D.  540 ;  2  C.  P.  D. 
53;  45  L.  J.  C.  P.  798 ;  46  76.  128;  Goffin  v.  Donndly,  6  Q.  B.  D.  307  ; 
50  L.  J.  Q.  B.  303 ;  PedUy  v.  M&nriB,  61  L.  J.  a  B.  21 ;  Revis  v.  Smith, 
18  C.  B.  126;  25  L.  J.  C.  P.  195;  Hauleraon  v.  Broomhead,  4  H.  &  N. 
569 ;  28  L.  J.  £x.  360.)  So,  also,  are  the  speeches  or  observations  of  an 
advocate,  whether  a  barrister  or  solicitor,  in  the  course  of  such  a  b-ial  or 
inquiry,  having  reference  to  such  trial  or  inquiry  ( Wood  v.  Ounstoii^  Styles, 
462 ;  JR.  V.  Skinner y  Lofft,  55^  56 ;  Dawkins  v.  Bokehy,  supra  ;  Jlodg^on  v. 
Scarlett,  1  B.  &  A.  232 ;  Mackay  v.  Ford,  5  H.  &  N.  792 ;  29  L.  J.  Ex. 
404 ;  Munster  v.  Lamb,  11  Q.  B.  D.  588 ;  52  L.  J.  Q.  B.  726) :  as  also  are 
the  judgments  or  observations  of  the  judge  or  presiding  officer  on  such 
trial  or  inquiry  {Scott  v.  Stansfield,  L.  R.  3  Ex.  220;  37  L.  J.  Ex.  155  ; 
Thomas  v.  Chirton,  2  B.  &  S.  475;  31  L.  J,  Q.  B.  139 ;  Jekyll  v.  Moort, 
2  N.  R.  341).  So,  too,  words  spoken  by  a  member  of  Parliament  in  his 
place  in  Parliament  are  absolutely  privileged  {R.  v.  Lord  Abingdon,  1  Esp. 
228 ;  Datnson  v.  Duncan,  7  E.  &  B.  229,  233 ;  26  L.  J.  Q.  B.  104,  107  ; 
Dillon  V.  Balfour,  20  L.  R.  Ir.  600) ;  as  are  statements  made  in  a  petition 
to  Parliament  {Lake  v.  King,  1  Wms.  Saund.  1871  ed.,  p.  137 ;  though  see 
Proctor  V.  Webster,  16  a  B.  D.  112 ;  55  L.  J.  Q.  B.  150);  or  made  in  a 
communication  relating  to  State  affairs  in  the  course  of  official  duty  by 
one  officer  of  State  to  another  officer  of  State  {Chatterton  v.  Sec.  of  State 
for  India,  (1895)  2  Q.  B.  189 ;  64  L.  J.  a  B.  676).  A  county  council, 
when  dealing  with  administrative  matters,  such  as  the  Ucenoes  of  music 
halls,  is  not  a  **  court,''  and  the  members  of  such  council  have  not  then 
an  absolute  privilege  with  regard  to  words  spoken  with  reference  to  the 
business  before  them.  {Royal  Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  431 ; 
61  L.  J.  Q.  B.  409.) 

Fair  reports  of  public  proceedings  in  courts  of  justice  are  privileged  if 
published  without  malice,  whether  published  in  a  newspaper,  or  pamphlet, 
or  otherwise.  {Macdougall  v.  Knight,  17  Q.  B.  D.  636;  14  App.  Cas.  194 : 
25  a  B.  D.  1 ;  59  L.  J.  Q.  B.  517.)  And  by  s.  3  of  the  Law  of  Libel 
Amendment  Act,  1888  (51  &  52  Yict.  c.  64),  cited  post,  p.  883,  a  fair  and 
accurate  contemporaneous  report  in  a  newspaper  of  proceedings  publicly 
heard  before  any  Court  exercising  judicial  authority  is  privileged. 

By  s.  4  of  that  Act,  a  fair  and  accurate  report  in  a  newspaper  of  the 
proceedings  of  a  public  meeting,  or  (except  where  neither  the  public  nor 
any  newspaper  i*eporter  is  achnitted)  of  any  meeting  of  a  vestry,  town 
council,  school  board,  local  board,  public  commissioners,  select  committee 
of  either  House  of  Parliament,  justices  in  quarter  sessions,  &c.,  is  privileged, 
but  such  privilege  is  destroyed  by  proof  that  such  report  was  published  or 
made  maliciously ;  and  the  section  expressly  provides  that,  whilst  not 
limiting  or  abridging  any  privilege  that  may  exist  apart  from  its  pro- 
visions, its  protection  shall  not  be  available  for  matter  not  of  public  con- 
cern, or  of  which  the  publication  was  not  for  the  public  benefit;  and 
fnrther  provides  that  proof  that  the  defendant  has-  refused,  or  neglectt-d 
after  request,  to  insert  in  the  publication  complained  of  a  reasonable  letter 
or  statement  of  explanation  or  contradiction  shall  deprive  the  defendant  of 
the  right  to  rely  on  ite  provisions  as  a  defence. 

It  seems  that  the  publication  of  matter  contained  in  a  public  document 
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to  the  character  of  the  plamtiff,  who  had  before  then  been  in 

the  employment  of  the  defendant  as  a ,  and  who  was  then 

seeking  to  obtain  a  like  employment  from  the  said ]. 


A  like  Defence  in  an  Action  against  a  Solicitor:  see  Baker  v. 
Carnck,  (1894)  1  Q.  B.  838 ;  63  L.  J.  Q.  B.  399. 


Defence  of  Privilege^  in  a  more  general  Foim  {e). 

The  words  were  spoken  [or,  written!  and  published  by  the 
defendant  without  malice  and  in  the  belief  that  they  were  true; 
and  under  such  circumstances  as  to  make  them  a  privileged 
oommunication. 

Particulars  are  as  follows  :  [here  state  circumstances  giving  rise 
to  the  privilege  claimed']. 


For  like  Defences^  see  Webb  v.  East^  5  Ex.  D.  108;  ffunt  v. 
O.  N.  Ry.  Co.,  60  L.  J.  Q.  B.  498;  Allbutt  v.  General 
Medical  Council,  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B.  606 ; 
Eimber  v.  Press  Association,  (1893)  1  Q.  B.  65. 


which  the  public  have  a  riffht  to  inspect  will,  in  general,  be  held  to  be 
privileged  in  the  absence  oi  evidence  of  malice.  {See  Searles  y.  Scarhtty 
(1892)  2  a  B.  66.) 

The  defence  of  privilege  must,  in  general,  be  expressly  pleaded,  but  where 
the  privilege  iBoitabaolute  privilege,  and  the  facts  giving  rise  to  such  privilege 
appear  on  the  face  of  the  statement  of  claim,  it  would  be  sufficient  to  plead 
an  objection  in  law  to  the  claim  as  bad  upon  the  ground  of  such  privilege. 
As  to  absolute  privilege,  see  further  the  next  note.  In  pleading  privilege 
it  is  not  enough  to  state  generally  that  the  defamatory  matter  was  a 
privileged  communication.  The  facts  and  circumstances  raising  the 
privilege  should,  unless  they  appear  on  the  face  of  the  statement  of  daim, 
be  stated  in  the  defence  in  a  concise  form,  or  particulars  thereof  given 
therein,  so  that  the  ground  on  which  the  privilege  is  claimed  may  appear. 
If  the  facts  appearing  on  the  pleadings  are  manifestly  insufficient  to  raise 
the  privilege  claimed,  the  pmintiff  may  object  in  point  of  law  to  the 
defence  of  privilege. 

Hie  plaintiff,  under  a  joinder  of  issue  on  a  defence  of  privilege  which 
contains,  as  is  usually  the  case,  allegations  negativins^  malice,  may,  except 
in  cases  of  absolute  privilege,  defeat  the  defence  by  proving  that  the 
defendant  was  actuated  by  actual,  or,  as  it  is  termed,  express  malice. 
{Royal  Aquarium  v.  Parkinsoiiy  supra;  and  see  note  (/),  infra.) 

{e)  See  preceding  note. 
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Defence  of  Absolute  Privilege  (/). 

\_State  the  grounds  on  which  the  absolute  privilege  is  claimed^  aSj 
for  instance^  trhere  the  pnvilege  claimed  is  that  of  a  mtness  in 
a  judicial  proceeding : — The  words  complained  of  were  spoken 
and  published  by  the  defendant  in  the  course  of  his  examination 

as  a  witness  upon  oath  at  the  trial  of  an  action  in  the Diviaion 

of  the  High  Court  of  Justice,  viz.,  the  action  of v. , 

tried  by  the  honourable  Mr.  Justice ,  at  the  Boyal  Couite 

of  Justice,  on  the of ,  18 — ."] 


A  like  Defence  in  an  Action  for  Statements  made  as  a  Witness 
before  a  Parliamentary  Committee:  Qoffin  v.  Donnelly^  6 
a  B.  D.  307. 


Defence  that  the  Words  complained  of  were  spoken  by  the  Defen- 
dant^ who  was  a  Solicitor^  as  an  Advocate  in  certain  Proceed" 
ings  before  a  Magistrate:  Munster  v.  Lamby  11  Q.  B.  D. 
688. 


(/J  See  ^*  Privileged  Communications,**  ante,  p.  878. 

Wnen  the  privilege  is  absolute,  it  is  not  lost  eyen  if  the  words  are 
spoken  maliciously  and  maid  fide  {Dawkins  y.  Zord  Rokehy,  L.  B.  8  Q.  B. 
255 ;  L.  B.  7  H.  L.  744 ;  Munster  ▼.  Lamh,  11  Q.  B.  D.  588 ;  52  L.  J.  Q.  B. 
726),  or  are  irrelevant  [Scott  v.  StansfiM,  L.  B.  3  Ex.  220 ;  Munster  v. 
Lamb,  supra),  though  it  would  seem  that  they  must  have  some  sort  of 
connection  with  the  occasion  {Ih. ;  Seaman  v.  Netherdi/t,  2  C.  P.  D.  53 ; 

46  L.  J.  C.  P.  128).  Hence,  in  pleading  a  defence  of  abftolute  privilege, 
it  is  not  necessary  expressly  to  negative  malice  or  to  aver  bona  fides. 
This  is  usually  done  m  other  defences  of  privilege,  though  it  would 
seem  that  strictly  speaking  the  defendant  is  not  bound  to  plead 
bona  fides  or  an  absence  of  malice  in  any  case  where  he  shows  by  his 
pleading  that  the  statements  were  made  on  a  privileged  occasion,  beoiude 
if  the  occasion  is  shown  to  be  privileged,  the  onus  of  proving  malice  or 
Tnala  fides  is  cast  upon  the  plaintiff  {Clark  v.  Molyueux,  3  Q.  B.  D.  237  ; 

47  L.  J.  Q.  B.  230) ;  and  therefore  it  would  appear  that  the  defendant  in 
such  case  might  leave  those  points  to  be  set  up  by  the  plaintiff  in  his 
reply  (see  0.  XIX.,  r.  25,  cited  ante,  p.  10).  But,  as  tiiis  would  fre- 
quently have  the  effect  of  unnecessarily  lengthening  the  pleadings,  it 
seems  oetter  to  adhere  to  the  practice  of  stating  these  matters  in  the 
defence,  so  as  to  enable  the  plaintiff  to  raise  the  points  on  a  simple 
joinder  of  issue. 
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Defence  that  the  Words  were  a  fair  and  bond  fide  Comment  in  a 
public  Neicspaper  upon  a  Matter  of  Public  Interest^  and  were 
published  without  Malice  (g). 

The  words  complained  of  were  [part  of]  an  article  in  the 

defendant's  [said]  newspaper,  called  the ,  published 

at ,  and  were  and  are  a  fair  and  bond  fide  comment  upon  a 

matter  of  public  interest,  viz. : — [state  the  subject  of  the  article^  as^ 
for  instance^  upon  the  conduct  of  the  plaintiff  in  his  public 

capacity  as  mayor  of  the  borough  of ,  in  refusing  on  the 

of ,  18 — ,  to  allow  one to  have  the  use  of 

the  town-hall  of  the  said  borough  for  the  purpose  of  delivering 
a  lecture  therein],  and  the  said  words  were  published  by  the 
defendant  without  malice,  and  the  publication  thereof  was  for 
the  public  benefit. 

Defence  to  an  Action  for  an  alleged  Libel  published  in  a  Newspaper^ 
that  the  Matter  published  teas  a  fair  and  accurate  JR^rt  of 
Proceedings  in  a  Court  of  Justice  (A). 

The  words  complained  of  were  [part  of]  a  fair  and  accurate 
report  of  proceedings  publicly  heard  on  the of 18 — , 

(g)  Fair  and  bond  fide  comments  or  criticisms  upon  matters  of  public 
interest  and  concern  are  not  actionable  as  libel  or  slander,  although  they 
may  affect  the  reputation  of  individuals.  {Farmiter  v.  Coupland,  6  M.  & 
W.  105;  Jtnner  v.  A' Beckett,  L.  R.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14;  Meri- 
vale  V.  Carson,  20  Q.  B.  D.  275 ;  Davis  v.  Duncan,  L.  R.  9  C.  P.  396 ; 
43  L.  J.  C.  P.  185 ;  Davis  v.  Shepstone,  1 1  App.  Cas.  187 ;  55  L.  J.  P.  C. 
51.)  The  right  to  publish  such  comments  or  criticisms  is  not  confined  to 
writers  in  newspapers,  but  is  the  general  right  of  all  the  Queen's  subjects 
{Campbell  v.  Spottiswoode,  3  B.  &  8.  769 ;  32  L.  J.  Q.  B.  185  ;  Parmiter  v. 
Couphind,  supra ;  MerivcUe  v.  Carson,  supra ;  see  Kane  v.  Mulvany,  Ir. 
R.  2  C.  L.  402),  and  consequently  cases  of  such  comment  or  criticism  are 
to  be  regarded  rather  as  instances  of  the  exercise  of  a  general  right  than 
as  cases  of  privilege  {Merivale  v.  Carson,  supra).  This  right  only  applies 
to  fair  and  proper  comments  or  criticisms,  and  if  the  limits  of  the  priyiiege 
are  exceeded,  e.g.,  if  charges  against  the  private  character  of  a  puolic  man 
are  made  recklessly  and  without  foundation  in  fact,  and  base  motives  are 
imputed  to  him  without  sufficient  cause,  the  publication,  being  in  excess 
of  the  right,  is  not  protected  {Campbell  v.  Spottiswoode,  supra;  Jenner  v. 
A  Beckett^  supra ;  Davis  v.  Duncan,  supra),  and  a  plaintrff  in  a  case  of  this 
kind  was  held  entitled  to  recover,  although  the  jury  found  by  their 
verdict  that  the  defendant  honestly  believed  the  defamatory  matter  to  be 
true  {Campbell  v.  Spottiswoode,  supra).  See,  for  a  form  of  defence  alleging 
the  facts  stated  to  be  true  and  justifying  the  comments,  Penrhyn  v. 
Licensed  Victuallers^  Mirror,  7  Times  Rep.  1. 

{h)  By  sect.  3  of  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Tict.  c.  64),  **A  fair  and  accurate  report  in  any  newspaper  of  pro- 
ceedings publicly  heard  before  any  Court  exercising  judicial  authority 
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i^  a  Court  exercising  judioial  autlioiity, 
out  malioe]  contemporaneoualy  with 


before  [the  Court  of 
and  were  published  [wit] 

suoh    proceedings    in    the ,  a  newspaper,   and  not 

otherwise. 

Defence  to  an  Action  for  an  alleged  Libel  in  a  Newspaper^  that  the 
Matter  published  iras  a  fair  and  accurate  Report  of  the  Pro^ 
ceedings  of  a  Public  Meeting^  and  that  the  Publication  tJiereof 
was  mthout  Malice  and  for  the  Public  Benefit  (i). 

1.  The  words  complained  of  were  [part  of]  a  fair  and  accurate 
report  published  in  the  said  newspaper  of  the  proceedings  of  a 
public  meeting,  [or,  of  a  public  meeting  bond  fide  and  lawfully 
held  for  the  purpose  of  furthering  a  matter  of  public  coneem, 
0/*,  of  the  proceedings  of  a  meeting  of  the  town  council  of  the 

borough  of ,  to  which  newspaper  reporters  were  admitted, 

(?r,  as  tlhe  case  may  be^, 

2.  The  said  report  was  published  without  malice,  and  the  said 
proceedings  were  of  pubuc  concern,  and  the  said  publication 
was  for  the  public  benefit. 


Defence  justifying  an  alleged  Libel  or  Slander ^  on  the  ground  that 
the  Statements  cotnplained  oficere  true  (J). 

Before  the  publishing  of  the  words  [or,  statements]  com- 
plained of  [here  state  the  facts  relied  on  as  a  justificatiofi,  as,  for 


shall,  if  publisbod  contemporaneously  with  such  proceedings,  be  priyi- 
leged:  i^ovided  that  n<^hing  in  this  section  shall  authorize  the 
publication  of  any  blasphemous  or  indecent  matter."  It  would  seem  that 
this  enactment  aflFords  to  reports  falling  within  its  protection  the  defence 
of  absolute  privilege,  and  that  pix>of  of  malice  would  not  remoye  that 
protection. 

Apart  from  the  above  enactment,  fair  and  accurate  reports  of  proceed- 
ings in  public  courts  of  justice  are  privileged,  but  such  privilege  may  bo 
destroyed  by  proof  of  express  malice.  (See  Macdougail  v.  Knight^  17 
Q.  B.  D.  636;  14  App.  Cas.  194;  25  a  B.  D.  1 ;  59  L.  J.  Q.  B.  517; 
Stevens  v.  Sampson^  6  Ex.  D.  53;  49  L.  J.  Q.  B.  120;  and  aiitf,  p.  880.) 

(t)  As  to  the  protection  afforded  by  sect.  4  of  the  Law  of  Ubel  Amend- 
ment Act,  1888  (51  &  52  Vict.  c.  64),  to  reports  in  newspapers  of  public 
meetings,  meetings  of  vestries,  school  boards,  &c,  to  which  reporters  or 
the  public  are  admitted,  sec  ante,  p.  880. 

For  the  purposes  of  the  above  section,  **  public  meeting"  is  defined  to 
mean  any  meeting  bottd  fide  and  lawfully  held  for  a  lawful  purpose,  and 
for  the  furtherance  or  discussion  of  any  matter  of  public  concern,  whether 
the  admission  thereto  be  general  or  restricted. 

(y)  A  justification  of  me  libel  or  slander  on  the  ground  of  truth  must 
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instance^  where  the  words  complained  of  are  "  JT^  is  the  person  who 
took  my  horse^^  with  the  innuendo  that  the  plaintiff  had  stolen  the 

be  pleaded  specially.  (0.  XIX.  rr.  4,  15.)  It  should  not  be  pleaded 
without  good  reason  to  expect  that  it  will  be  proved ;  for  if  it  is  pleaded 
upon  ine^fficient  grounds,  the  fact  of  the  defendant's  thus  ^rsisting  in 
the  charge  is  eyidence  of  malice,  and  may  be  taken  into  consideration  by 
the  jury  in  assessing  the  damages.  VWtlson  v.  Bobhiion,  7  Q.  B.  68 ;  see 
Simpson  v.  BobinBon^  12  Q.  B,  511 ;  WartvickY,  Foulkes^  12  M.  &  W,  607 ; 
**  DamageSy^  ante,  pp.  61,  62.)  It  is  no  defence  that  the  libel  had  pre- 
viously been  published  by  another,  and  that  the  defendant  at  the  time  of 
publi&iiing  it  stated  the  source  from  which  he  received  it,  and  then  be- 
lieved it  to  be  true  {Tidman  v.  AirisUey  10  Ex.  63) ;  but  it  would  seem 
that  facts  of  this  kind  may  in  some  cafies  be  set  up  in  mitigation  of 
damages  {Watkm  v.  Hall,  L.  R.  3  Q.  B.  396). 

If  a  libel  consists  of  sevei*al  distinct  charges,  or  is  divisible  into  distinct 
p^*ts,  a  defence  of  justification  may  be  pleaded  to  part  only.  (Mount ney  v. 
Watton,  2  B.  &  Ad.  673 ;  Clarke  v.  Taylor,  2  Bing.  N.  C.  664,  665 ; 
McGregor  Y.  Gregory,  11  M.  &  W.  287  ;  Clarkson  v.  Lawaon,  6  Bing.  587  ;, 
Walker  v.  Brogde7i,'ld  C.  B.  N.  S.  65;  Fleming y.  Dollar,  23  Q.  B.  D.  388; 
58  L.  J.  Q.  B.  548.)  If  the  defence  of  justification  applies  to  part  only 
of  the  defamatory  matter,  it  should  be  limited  accordingly.  (See  ante, 
pp.  557,  558.) 

The  mode  m  which  a  justification  should  be  pleaded  seems  to  depend  in 
great  measure  on  the  nature  of  the  alleged  libel  or  slander.  (See  Gourley  v. 
Plimsoll,  L.  R.  8  C.  P.  362 ;  42  L.  J.  0.  P.  l?l ;  Zierenberg  v.  Labouchere, 
(1893)  2  Q.  B.  183.)  In  some  cases  where  the  libel  or  slander  alleged  in  the 
plaintiffs  claim  imports  a  direct  charge  by  the  defendant  of  specific  acts, 
the  defence  of  justification  may  be  pleaded  in  a  general  form  (see  ther 

general  form  given  at  p.  886),  but  this  form  of  justification  would  be  insuf- 
cient  where  the  words  complained  of,  instead  of  being  a  direct  charge  of 
specific  acts,  consist  of  an  imputation  on  the  plaintiff's  general  character, 
or  of  general  terms  of  reproach  or  condemnation,  &c.,  or  of  an  alleged 
repetition  by  the  defendant  of  a  charge  which  had  been  made  against  the 
plaintiff  by  a  third  party.  {Duvcan  v.  Thwaitts,  3  B.  &  C.  556.)  In  general, 
therefore,  the  best  course  will  be  to  justify  specially ;  but  in  cases  where 
the  facts  which  constitute  the  justification  cannot  be  set  out  without  undue 
prolixity,  the  defendant  may  be  allowed  to  supplement  the  allegations  of 
his  defence  by  giving  particulars  as  to  the  details.  (See  Gourley  v. 
Plimsoll,  supra;  Zierenberg  y.  Labouchere,  supra.) 

Where  the  alleged  libel  or  slander  consists  of  a  general  charge  against 
the  plaintiff's  character,  or  of  an  imputation  of  habitual  misconduct  or 
malpractices,  a  defence  on  the  ground  of  justification  which  merely  speci- 
fied a  single  instance  of  misconduct  would  ordinarily  be  insufficient. 
\Wakleij  V.  Cooke,  4  Ex.  511 ;  19  L.  J.  Ex.  91 ;  F Anson  v.  StuaH,  1  T.  E. 
748  ;  Hickinbotham  v.  Leach,  10  M.  j&  W.  361.)  But  it  was  held  to  be  a 
good  defence  to  an  action  for  a  libel  imputing  a  general  charge  of  baseness, 
that  the  letter  containing  the  alleged  libel  was  written  and  published  solely 
in  reference  to  a  particular  transaction,  and  that  as  regarded  that  trans- 
action the  facts  which  were  stated  in  the  defendant's  plea  were  such  as  to 
justify  the  charge.  {Tighe  v.  Cooper,  7  E.  &  B.  639 ;  26  L.  J.  Q.  B.  215.) 
A  justification  must  be  strictly  proved.  Thus,  the  fact  that  the  plaintiff 
has  been  convicted  of  felony,  though  it  may  justify  a  statement  that  he 
has  been  so  convicted,  is  no  justification  for  a  statement  that  he  m  a  felon, 
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horse  J  the  plaintiff,  on  the of ,  18 — ,  stole  a  horse 

belonging  to  the  defendant  from  the  defendant's  field  at ]. 


For  Defences  of  Jttstification^  see  Marriott  v.  Chamhei^lainy  17 
a  B.  D.  154 ;  56  L.  J.  Q.  B,  448 ;  Wood  v.  DurJiam,  21 
a  B.  D.  601 ;  57  L.  J.  Q.  B.  547 ;  AllbuU  v.  General 
Medical  Coutwil,  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B.  606. 


Defence  of  Justification  in  a  general  Form,  tehere  the  alleged  Libel 
or  Slander  consists  of  a  Specific  Charge  steUed  mth  Particu^ 
iarity{j). 

The  words  [or,  statements,  &c.]  oomplained  of  are  true  in 
substance  and  m  fact. 


Defence,  denying  the  Innuendo,  and  justifying  the  Statements  oh 

True  in  their  natural  Meaning  {J). 

1.  [^Deny  the  innuendo :  see  form  of  such  denial,  ante,  p.  877.] 

2.  As  to  the  plaintiff's  claim,  if  any,  for    speakiDg   [or, 
writing]  and  publishing  the  words  without  the  alleged  meaning, 


after  lie  has  underaone  the  term  of  imprifionment  inflicted  by  his  sentence, 
as  by  the  9  Oeo,  lY.  c.  32,  s.  3,  the  fact  of  having  undergone  a  sentence 
of  imprisonment  for  a  felony  has  the  same  effect  as  a  pardon  in  purging 
the  offence.     (Leyman  v.  Latimer,  3  Ex.  D.  15,  352.) 

By  O.  XXXVI.  r.  37,  '*  In  actions  for  libel  or  slander,  in  which  the 
defendant  does  not  by  his  defence  assert  the  truth  of  the  statement  com- 
plained of,  the  defenaant  shall  not  be  entitled  on  the  trial  to  ^ye  evidenoe 
m  chief,  with  a  view  to  mitigation  of  damages,  as  to  the  circumstancee 
under  which  the  libel  or  slander  was  published,  or  as  to  the  character  of 
the  plaintiff,  without  the  leave  of  the  judge,  unless  seven  days  at  least 
before  the  trial  he  furnishes  particulars  to  the  plaintiff  of  the  matters  as 
to  which  he  intends  to  give  evidence." 

It  would  seem  that  such  particulars  may  be  given  either  in  the  defence 
or  separately.  The  rule  appears  to  contemplate  the  latter  course,  but  the 
former  will  frequently  be  found  the  more  convenient. 

In  an  action  for  a  Hbel  in  a  newspaper  evidence  may,  by  s.  6  of  the  Law 
of  Libel  Amendment  Act,  1888  (51  &  52  Vict.  c.  64^,  be  given  in  mitiga- 
tion of  damages,  that  the  plaintiff  has  recovered,  or  brou^t  an  action  for 
damages,  or  received  or  agreed  to  receive  compensation  in  respect  of  a 
libel  or  libels  to  the  same  purport  or  effect  as  the  libel  for  which  such 
action  has  been  brought. 

(J)  See  preceding  note. 
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the  defendant  further  says  that  [here  state  the  facts  relied  an  as 
justifying  the  words  in  their  natural  sense^. 


Notice  of  the  Defendants  Intention  of  giving  Evidence  of  an 
Apology  in  Mitigation  of  Damages^  to  he  delivered  with  the 
Defence  J  under  6  ^T  7  Vict.  c.  96,  s.  1  (k). 

18—,  B.  No. . 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintifi, 
and 
E.  F.,  Defendant. 

Take  notice  that  the  defendant  intends  on  the  trial  of  this 
cause  to  give  in  evidence  in  mitigation  of  damages  that  he  made 
[o)\  offered]  an  apology  to  the  plaintiff  for  the  defamation  com- 
plained of  before  the  commencement  of  this  action  [or,  as  soon 
after  the  commencement  of  this  action  as  there  was  an  oppor- 
tunity of  making  (or,  offering)  such  apology,  the  action  having 
been  commenced  before  there  was  an  opportunity  of  making  (or, 
offering)  such  apology]. 

Particulars  are  as  follows: — \^State particulars^e.g.y  The  apology 
was  inserted  in  the News,  published  on  [^givc  dates^,  or, 


{k)  By  the  6  &  7  Vict.  c.  96,  s.  1,  it  is  enacted  **that  in  any  action  for 
defamation  it  shall  be  lawful  for  the  defendant  (after  notice  in  writing  of 
his  intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or 
delivering  the  plea  in  such  action)  to  give  in  evidence,  in  mitigation  of 
damages,  that  ho  made  or  offered  an  apology  to  the  plaintiff  for  such 
defamation  before  the  commencement  of  the  action,  or  as  soon  afterwards 
as  he  had  an  opportunity  of  doing  so,  in  case  the  action  shall  have  been 
commenced  beiore  there  was  an  opportunity  of  making  or  offering  such 
apology."  (See  the  form  of  notice  given  in  the  text,  and  Chitty's  Forms, 
I2thed.p.  216.) 

Accordingly,  where  the  defendant  seeks  to  prove  in  mitigation  of 
damages  that  he  made  or  offered  such  apology,  he  should  give  notice  of 
his  intention  at  the  time  of  delivering  his  statement  of  defence,  if  any,  and 
the  notice  should  give  particulars  of  the  date  of  the  apology,  and  of  tiio 
mode  in  which  it  was  made.  It  seems  that  such  notice  may  now  be  given 
in  the  defence,  and  it  is  ordinarily  most  convenient  to  give  it  in  that 
manner,  instead  of  delivering  a  notice  separately.  (See  O.  XIX.  rr.  4, 
15 ;  Chitty's  Forms,  I2th  ed.  p.  216.) 
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The  said  offer  was  contained  in  a  letter  written  and  sent  by  the 

defendant  to  the  plaintiff  on  the of ,  18 — .] 

G.  H., 
Defendant's  Solicitor  [or.  Agent]. 
To  Mr.  C.  D., 
Plaintiff's  Solicitor  [or,  Agent]. 


Defence  of  an  Apology  mid  Payment  into  Court  to  an  Action  for  a 
Libel  contained  in  a  public  Newspaper  or  Periodical  under 
6(^7  Vict.c.9&,s.2(l). 

1.  The  alleged  libel  was  contained  in  a  pubUc  newspaper  [ar, 

periodical  publication]  called  the ,  ordinarily  published  at 

intervals  not  exceeding   [or^  exceeding]  one  wee&y   and  was 
inserted  in  such  newspaper  [or,  periodical  publication]  without 


{I)  The  defendant  in  any  action  brought  to  reooyer  damages  for  defama- 
tion, may,  except  with  a  defence  denying  liability,  pay  money  into  Court  by 
way  of  satisfaction  under  0.  XXII.  r.  1,  just  as  he  may  in  other  actions 
for  damages,  and  the  effect  of  such  pa3rment  will  be  the  same  as  in  other 
actions.  (See  ^^  Payment  into  Court"  ante,  p.  798,  and  post,  p.  941 ;  and 
see  Fleming  v.  Dollar,  23  Q.  B.  D.  388;  58  L.  J.  Q.  B.  548.) 

By  the  6  &  7  Vict.  c.  96,  s.  2,  it  is  enacted  **  that  in  an  action  for  a  libel 
contained  in  any  public  newspaper  or  other  periodical  publication,  it  shall 
be  competent  to  the  defendant  to  plead  that  such  libel  was  inserted  in  such 
newspaper  or  other  periodical  publication  without  actiuil  malice,  and 
without  gross  negligence,  and  that  before  the  commencement  of  the  action, 
or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such  newspaper  or 
other  periodical  publication  a  full  apology  for  the  said  libel,  or,  if  the 
newspaper  or  periodical  publication  in  which  the  said  libel  appeared  should 
be  ordinarily  published  at  intervals  exceeding  one  week,  had  offered  to 
publish  the  said  apology  in  any  newspaper  or  periodical  publication  to  be 
selected  by  the  plaintift'  in  such  action. 

This  section  also  contained  a  provision  enabling  a  defendant,  on  plead- 
ing such  apology,  to  pay  into  Court  a  sum  of  money  **  by  way  of  amends 
for  tJio  injury  sustained  by  the  publication  of  such  libel,"  but  thia  pro- 
vision has  been  repealed  by  the  42  &  43  Vict.  c.  59,  and  46  &  47  Vict, 
c.  49.  It  was  enacted  by  the  8  &  9  Vict.  c.  75,  s.  2  (pre^dously  to  the 
last- mentioned  repeals),  tnat  a  defendant  was  not  to  be  allowed  to  plead  a 
defence  under  s.  2  of  the  6  &  7  Vict.  c.  96,  without  at  the  same  time 
making  a  payment  of  money  into  Coui*t  by  way  of  amends,  and  it  is  clear 
that  the  pleading  of  an  apology  if  not  accompanied  by  a  payment  into 
Court  would  not  amount  to  a  defence,  and  would  merely  go  m  mitigation 
of  damages. 

A  defendant  in  an  action  for  libel  or  slander,  or  a  plaintiff  against 
whom  the  defendant  has  pleaded  a  counter-claim  for  libel  or  slander, 
cannot  pay  money  into  Court,  together  with  a  defence  denying  liability. 
(Order  A  All.  r.  1,  cited  *' Payment  into  Courts"  ante,  p.  798;  and  see 
Fleming  v.  Dollar,  supra,) 


Defamation.  .889 


oi\ 


actual  malice  and  without  gross  negligence;  and  before 
at  the  earliest  opportunity  after]  the  commencement  of  this 
action  the  defendant  inserted  in  such  newspaper  [or,  periodical 
publication]  a  full  apology  for  the  said  Ubel  [or,  where  the  newS" 
paper  or  periodical  is  ordinarily  published  at  intervals  exceeding  one 
iceeky  offered  to  publish  a  full  apology  for  the  said  libel  in  any 
newspaper  or  periodical  publication  to  be  selected  by  the  plain- 
tifn  according  to  the  statute  in  such  case  made  and  provided. 

!rarticulars  are  as  follows : — [See  form  of  particulars  in  the 
last  preceding  form]. 

2:  The  defendant  has  paid  [or^  brings]  into  Court  £ ,  and 

says  that  that  sum  is  enough  to  satisfy  tne  plaintiff's  claim  [or, 
the  plaintiff's  claim  herein  pleaded  to]. 


Defence  of  Payment  into  Court  in  other  Cases :  see  ^^  Payment  into 

Court/*  post,  p.  941. 


Defence  of  the  Statute  of  Limitations  {m) :  sac  "  lAmitatioUy 

Statutes  ofy*  post,  p.  918, 


Defence  of  Accord  and  Satisfaction  («) ;  see  ante,  p.  605. 


(m)  By  the  21  Jac.  I.  c.  16,  s.  3,  actions  for  defamation  (other  than  for 
slsiiaer)  must  be  brought  i^thin  six  years  after  the  cause  of  action,  and 
actions  for  words  within  two  years  after  the  words  spoken.  If  the  words 
are  actionable  only  by  reason  of  special  damage,  the  action  may  be 
brought  within  six  years  from  the  accuring  of  the  damage ;  but  if  action- 
able m  themselves,  the  limit  is  two  years,  though  special  damage  subse- 
(juently  ensue.  {Saundera  v.  Kdwardsy  T.  Raym.  61;  1  Sid.  95;  see 
Bonomi  v.  Backhousey  9  H.  L.  C.  at  p.  513 :  Darley  Main  Colliery  Co,  v. 
Mitchell^  11  App.  Cas.  at  p.  142;  **  Limitation,  Statutes  of ^^  post,  p.  920.) 
So  also  it  seems  that  the  period  of  limitation  is  two  years  in  the  case  of 
actions  for  defamatory  words  spoken  of  the  plaintiff  in  his  office,  trade,  or 
business.  (See  Turner  v.  Horton,  Willes,  438 ;  Gren/ell  v.  Pieraon,  1  Dowl 
406.) 

(m)  Where  there  was  an  agreement  between  the  parties  that  the  plaintiff 
should  waive  his  right  of  action  for  defamation  in  consideration  that  the 
defendant  would  destroy  certain  documents  in  his  possession,  and  the 
documents  were  destroyed  accordingly,  these  facts  were  held  to  be  a  good 
defence  by  way  of  accord  and  satisfaction.  [Lane  v.  Applegate,  1  Starkie, 
J^7.)  So  it  is  a  good  defence  by  way  of  accord  and  satisfaction,  that  it 
was  agreed  between  the  parties  that  mutual  apologies  should  be  published 
in  certain  newspapers  in  satisfaction  of  the  plaintiff's  claim  for  defama- 
tion, and  that  such  apologies  were  published  accordingly.  (Boosey  v.  Wood 
3  H.  &  C.  484 ;  34  L.  J.  Ex.  65.) 
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Detention  of  Goods  {a). 

Defence  denying  the  Detention  (J). 

The  defendant  did  not  [or,  does  not,  or,  did  not,  nor  does  he, 
according  to  the  alkgations  in  the  plaintiff's  claim^  detain  the 
goods  [or^  deeds,  or  as  the  case  may  be"]. 


Defence  denying  the  Plaintiff's  Property  in  the  Goods  (c). 

(jB.  S,  C.  1883,  App.  D.  Sect.  VL) 

The  goods  [or,  chattels,  or,  as  the  case  may  be^  vr^TQ  not  the 
plaintiff's. 


(a)  See  **  Detention  of  Oooda^^  ante,  p.  408. 

wliere  the  goods  have  been  redelivered  after  the  commencement  of  the 
action,  the  defendant  should  plead  the  redelivery  as  a  defence  arising  ainoe 
action  (see  **  Defences  arisivg  after  Action,*^  ante,  p.  554),  and  it  wiu  then 
constitute  a  defence  to  the  further  maintenance  of  the  claim  for  the  return 
of  the  goods  or  their  value,  though  it  does  not  affect  the  claim  for  damages 
in  respect  of  the  previous  detention  (Lmder  v.  Jihi/B,  10  C.  B.  N.  S.  369; 
30  L.  J.  C.  P.  345). 

(5)  A  denial  of  the  detention,  whether  it  is  a  denial  in  terms  or  in  a 
general  form,  merely  puts  in  issue  the  fact  of  a  detention  adverse  to  or 
against  the  will  of  the  plaintiff,  and  not  its  wrongful  character.  (See 
Clements  v.  Flight,  16  M.  &  W.  42;  Masmi  v.  Famdl,  12  Ih,  674.)  The 
defendant  may  show  under  this  defence  that  the  goods  were  before  the 
alleged  detention  delivered  by  him  to  a  third  person  with  the  plaintifTs 
consent  (^AncUrson  v.  Smith,  29  L.  J.  Ex.  460^,  or  that  they  were  tendered 
by  the  defendant  to  the  plaintiff,  who  refused  to  receive  them  {Clements  v. 
Flight,  supra),  though  it  may  sometimes  be  advisable  to  plead  such  facts 
specifically. 

All  defences  which  impugn  the  plaintiff's  title,  or  which  go  to  show  that 
the  adverse  detention  is  rightful  or  justifiable,  must  be  specify  pleaded* 
{Mason  v.  Farnell,  supra,  and  see  0.  XIX.  rr.  13,  15,  cited  ante,  pp.  646, 
547.)  It  was  formerly  held  that,  under  the  issue  raised  by  a  denial  of 
the  detention,  the  defendant  mip:ht  show  that  the  goods  were  sold  by  him 
by  the  authority  of  a  tenant  m  common  with  tne  plaintiff  {Morgan  v. 
Marquis,  9  Ex.  145),  or  that  the  acts  complained  of  were  done  by  the 
plaintiff's  leave  and  licence  {Clements  v.  Flight,  16  M.  &  W.  42);  but  it 
would  seem  that  defences  of  this  kind  should  now  be  specially  pleaded 
(see  **  Defences,  (tc,"  ante,  p.  855,  and  **  Learn:  and  Licence,"  post,  p.  908). 

(c)  The  plaintiff's  property  in  the  goods  detained,  if  denied,  must  be 
traversed  specifically.  A  joint  ownership  in  the  defendant  with  the 
plaintiff  cannot  be  proved  under  a  mere  denial  of  the  plaintiffs  property, 
out  must  be  pleaded  specially.  (See  Mason  v.  Farnell,  12  M.  &  W.  674.) 
So,  teo,  a  right  of  lien,  if  relied  on  by  the  defendant,  must  be  specially 
pleaded.    (See  the  next  note.) 

By  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict,  c.  71),  s.  22,  *•  (1)  Where 
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Defence  that  the  Defendant  teas  Joint  Owner  of  the  Goods  with  the 
Plaintiff:  see  "  Conversion/*  ante^  p.  867. 


Defence  that  the  Defendant  detained  the  Goods  in  Exercise 

of  a  Bight  of  Lien  {d). 

{R.  S.  C.  1883,  App.  D.  Sect.  VL) 

The  goods  were  detained  for  a  lien  to  which  the  defendant 
was  entitled. 


goods  are  sold  in  market  overt,  according  to  the  usage  of  the  market,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title  on  the  part  of  the 
seller." 

**  (2)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of 
horses." 

But  by  s.  24  (1),  "Where  goods  have  been  stolen  and  the  offender  is 
prosecuted  to  conviction,  the  property  in  the  ^oods  so  stolen  revests  in 
the  person  who  was  the  owner  of  tne  goods,  or  his  personal  representative, 
notwithstanding  any  intermediate  dealing  with  them,  whether  by  sale  in 
market  overt  or  otherwise." 

As  to  what  is  a  sale  in  market  overt,  see  Hargreave  v.  Spinks,  (1892) 
1  a  B.  25. 

As  to  the  defence  in  an  action  for  detaining  stolen  documents,  that  they 
were  negotiable  instruments  of  which  the  defendants  were  bond  fide 
holders  for  value,  see  Picker  v.  London,  cfcc.  Banking  Co.,  18  Q.  B.  D.  515 ; 
London  and  County  Bank  v.  Biver  Plate  Bank,  21  Q.  B.  D.  535 ;  57  L.  J, 
Q.  B.  601 ;   Venabies  v.  BaHng,  (1892)  3  Ch.  527. 

By  the  Sale  of  Goods  Act,  1893,  s.  23,  **  When  the  seller  of  goods  has  a 
voidable  title  thereto,  but  his  title  has  not  been  avoided  at  the  time  of  the 
sale,  the  buver  acquires  a  good  title  to  the  goods,  provided  he  buys  them 
in  good  faith  and  without  notice  of  the  seller's  deiect  of  title."  And  by 
s.  24  (2),  '*  Notwithstanding  any  enactment  to  the  contrary,  where  goods 
have  D€MBn  obtained  by  fraud  or  other  wrongful  means  not  amounting  to 
larceny,  the  property  in  such  goods  shall  not  revest  in  the  person  who  was 
the  owner  of  the  goods,  or  his  personal  representative,  by  reason  only  of 
the  conviction  of  the  offender." 

It  is  a  good  defence  that  the  goods  had  been  delivered  to  the  defendant 
by  the  plaintiff  and  others  who  were  joint  owners  with  him,  and  that  the 
re-delivery  of  the  said  goods  had  not  been  demanded  by  or  on  behalf  of 
such  joint  owners,  and  that  the  defendant  always  held  the  goods  with 
their  leave  and  licence  {Atwood  v.  Ernest ,  13  C.  B.  881 ;  see  Harper  v. 
Oodsell,  L.  R.  5  Q.  B.  422 ;  39  L.  J.  Q.  B.  185;  Wright  v.  Bobotham,  33  Ch. 
D.  106;  see  *'  Conversioji,^'  ante,  p.  386^,  or  that  the  plaintiff  had  pawned 
the  goods  to  a  third  party  for  a  debt  wmch  remained  unpaid,  and  that  the 
latter  pawned  the  goods  to  the  defendant  for  a  debt  which  remained  un- 
paid {Donald  v.  Suckling,  L.  B.  1  Q.  B.  585 ;  35  L.  J.  a  B.  232). 

(d)  See  ''Lien,"  post,  pp.  904,  912,  913.     A  right  of  lien  must  be 
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Partioulars  are  as  follows : — 

1882,  May  3.    To  carriage  of  the  goods  olaiined  from  London 

to  Biimingliam : — 

£  s.   d. 

45  tons  at  2« 4  10  0 


Defence  of  the  Statute  of  Limitations  {e) :  see  ^^  Limitationy 

Statutes  of^^post^  p.  918. 


Defence  of  Payment  into  Court  as  to  Damages  for  Detention  (/). 

As  to  the  plaintiff's  claim  for  damages  for  the  detention  of 
the  goods,  the  defendant  has  brought  [or,  brings]  into  Court  the 

specifically  ])leaded.    (See  0.  XIX.  rr.  4,  13,  15;  and  see,  under  the 
former  practice,  Mason  y.  Famell,  12  M.  &  W.  674,  683.) 

By  O.  L.  r.  8,  **  Where  an  action  is  brought  to  recover,  or  a  defendant, 
in  his  defence,  seeks  by  way  of  counterclaim  to  recover  specific  property 
other  than  land,  and  the  party  from  whom  such  recovery  is  sought  does 
not  dispute  the  title  of  the  party  seeking  to  recover  the  same,  but  claims 
to  retam  the  property  by  virtue  of  a  lien  or  otherwise  as  security  for  any 
sum  of  mone^,  the  Court  or  a  judge  may,  at  any  time  after  such  last- 
mentioned  claim  appears  from  the  pleadings,  or,  if  there  be  no  pleadings, 
by  affidavit  or  otherwise  to  the  satisfaction  of  such  Court  or  judge,  order 
that  the  ptirty  claiming  to  recover  the  property  be  at  liberty  to  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount  of  money  in  respect 
of  which  the  lien  or  security  is  claimed,  and  such  further  sum  (if  any) 
for  interest  and  costs  as  such  Court  or  judge  may  direct,  and  that,  upon 
such  payment  into  Court  being  made,  the  property  claimed  be  given  up 
to  the  party  claiming  it."    {Oebruder  Na/v,  Plotofij  25  Q.  B.  D.  13.) 

(e)  111  actions  for  detention  or  conversion  of  goods,  it  would  seem  that 
where  the  defendant  wrongfully  takes  possession  of  the  goods  in  the  first 
instance,  the  six  years'  period  of  limitation  fixed  by  the  21  Jac.  I.  c.  16,  s.  3, 
runs  in  general  m  favour  of  a  defendant  from  the  time  of  such  wrongful 
taking  by  him.  (See  Wilkinsim  v.  Verity,  L.  R.  6  C.  P.  206 ;  40  L.  J.  C.  P. 
141 ;  Miller  v.  Dell,  (1891)  1  Q.  B.  468 ;  60  L.  J.  Q.  B.  404.)  But  where  goods 
have  been  delivered  to  the  defendant  as  a  bailee,  and  have  been  wron^ully 
converted  by  him  during  the  bailment,  as  by  sale,  &c.,  the  owner,  even  if 
he  has  knowledge  of  sucn  act  of  conversion,  may  elect  to  sue  for  detention 
or  conversion  in  respect  of  a  subsequent  demand  and  refusal  of  re-  delivery 
of  the  goods,  and  in  such  case  the  statutory  period  of  limitation  will  only 
run  from  the  time  of  such  demand  and  refusal.  ( Wilkinson  v.  Verity^ 
supra;  see  Spackman  v.  Foster,  11  Q.  B.  D.  99;  52  L.  J.  Q.  B.  418; 
MUler  V.  Dell,  supra.) 

(/)  Payment  into  Court  in  actions  for  the  detention  of  goods,  so  far  as 
regards  the  plaintiff's  claim  for  damages  for  the  detention  of  the  goods  as 
distinct  from  a  claim  for  the  return  of  the  goods  or  their  value,  is  regulated 
by  the  provisions  of  0.  XXII.,  and  stands  on  the  same  footing  as  payment 
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Hum  of  £ ,  and  says  that  the  same  is  enough  to  satisfy  the 

plaintifPs  claim  herein  pleaded  to. 


Distress  (a). 

Defence  of  Not  Chiilty  by  Statute  (6). 

By  statute  11  Geo.  II.,  \ 

0. 19  (Public  Act),  68.  I      The  defendant  is  not  guilty. 

19,  21  ;  [Insert  any  ) 
other  statute  on  which  the  defendant  relies^  as  2  W.  &  M.,  sess.  1, 
0.  5  (PubUc  Act),  s.  2]. 


into  Court  in  other  actions  for  damages.  (See  *^  Payment  into  Court  *^ 
poetf  p.  941 ;  and  see,  under  the  former  practice,  Crossjield  v.  Such,  8  Ex. 
169.)  But  the  proyisions  of  that  Order  appear  to  be  restricted  to  the  case 
of  actions  **  for  debt  or  damages  "  in  the  strict  sense  of  those  terms  (see 
Nichols  Y,  Evens,  22  Ch.  D.  611),  and  it  seems  clear  that  they  do  not  extend 
to  a  claim  for  the  return  of  the  goods  or  their  value  (see  Allen  v.  Dunn, 
1  H.  &  N.  672 ;  26  L.  J.  Ex.  185 ;  Eberle's  Hotels  Co.  v.  Joims,  18  Q.  B.  D. 
469). 

(a)  See  **  Distress,'^  ante,  p.  411 ;  "  Replevin,*^  post,  p.  953. 

As  to  the  circumstances  under  which  the  goods  of  a  lodger  are  protected 
from  distress,  see  ante,  pp.  416,  417. 

As  to  what  goods  are  privileged  from  distress  either  absolutely  or  con- 
ditionally, see  **  Distress,*^  ante,  pp.  415 — 418. 

(6)  As  to  when  this  defence  is  applicable,  see  *^Not  Ouilty  by  Statuie," 
post,  p.  930. 

Where  the  defendant  pleads  Not  Guilty  by  Statute,  he  cannot  plead 
any  other  defence  to  the  same  cause  of  action  without  leave.  (0.  AlX. 
r.  12,  dtodposty  p.  931.) 

By  s.  20  of  the  above  statute,  11  Geo.  11.  c.  19,  no  tenant  or  lessee  shall 
recover  in  any  action  for  any  unlawful  act  or  irregularity  in  making  or 
disposing  of  a  distress,  if  tender  of  amends  has  been  made  by  the  party 
distraining  before  such  action  brought;  and  by  s.  21,  the  defendant  may 
give  such  tender  in  evidence  under  the  defence  of  Not  Guilty  by  Statute 
when  that  defence  is  applicable.     (See  "  Tender  of  Amends,"  post,  p.  967.) 

By  the  3  &  4  Will.  iV.  c.  27,  s.  42,  no  arrears  of  rent  shall  oe  recovered 
by  any  distress  but  within  six  years  next  after  the  same  shall  have 
become  due,  or  next  after  an  acxnowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable  or  his  agent.  (See 
**  Limitation,  Statutes  o/,"  ante,  p.  767.)  In  the  case  of  a  holding  to 
which  the  Agricultural  Holdings  (England)  Act,  1883,  applies,  rent 
which  became  due  more  than  a  year  before  the  distress  cannot  be  dis- 
trained for.     (See  s.  44  of  that  Act,  cited  **  Distress,"  ante,  p.  412.) 

3n2 
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Defence  justifying  seizing  Cattle  as  a  Distress  Damage  feasant  (c). 

At  the  time  of  the  alleged  trespasses  the  defendant  was 

lawfully  possessed  of  a  close  called ,  at ,  in  the  county 

of ,  and  because  the  said  cattle  were  then  wrongfully  in 

the  said  dose  doing  damage  there  to  the  defendant,  the  defen- 
dant seized  and  took  the  said  cattle  in  the  said  dose,  and 
impounded  the  same  in  a  pound  overt  in  the  said  county  and 
not  above  three  miles  distant  from  the  place  where  they  were  so 
seized  and  taken,  as  a  distress  for  the  said  damage,  which  are 
the  alleged  trespasses. 

Defence  justifying  entering  into  a  Some  to  take  Ghods  fraudulently 
or  clandestinely  removed  there  to  avoid  a  Distress  (11  Geo.  IL 
c.  19,  s.  1)  (d). 

Before  any  of  the  alleged  trespasses  J.  K.  held  certain 
premises  called ,  at ,  as  tenant  thereof  to  the  defendant 


(c)  Ab  to  the  right  of  a  person  to  seize  cattle,  &c.,  damage  feasant,  see 
Biulen  on  Distress,  p.  227 ;  and  see  Boden  v.  Roscoe,  (1894)  1  Q,  B.  608. 

Any  irregularity  m  the  treatment  of  a  distress  damage  ftasaid  makes 
the  party  distraining  a  trespasser  ah  initio^  and  may  be  replied  so  as  to 
entitle  the  plaintifP  to  recover  for  the  whole  trespass.  (See  Wilder  v.  Speer, 
8  A.  &  E.  547 ;  Weeding  v.  Aldrich,  9  Ih.  861.)  The  statute  U  Goo.  11. 
c.  19,  s.  19,  cited  p.  421,  applies  only  to  distresses  for  rent. 

Tender  after  impounding  in  a  common  pound  does  not  render  the 
distress  or  detention  wrongful,  and  a  reply  of  such  tender  to  a  plea  of 
distress  damage  feawLnt  is  bad.  {Singhton  v.  WilHamBon^  7  H.  &  N.  747; 
31  L.  J.  Ex.  287.)  Where,  however,  the  cattle  distrained  are  impounded 
on  private  premises,  and  not  in  a  common  pound,  a  tender  after  such 
impounding  of  sufficient  compensation  for  the  damage  actually  done  is 
good,  and  would  render  any  further  detainer  of  the  cattle  unlawful. 
(Green  v.  Duckett,  11  a  B.  C.  275;  52  L.  J.  Q.  B.  435.)  See  further  as 
to  the  effect  of  tender,  "  Distress^^^  awfe,  p.  418. 

It  is  a  good  reply  to  a  defence  of  a  distress  damage  feaaaTttj  that  the 
cattle  distrained  were  distrained  while  in  the  actual  use  and  possession  of 
the  plaintiff  or  his  servants  {Field  v.  AdameSy  12  A.  &  E.  649 ;  see  Bvuch 
V.  Kennington,  1  Q.  B.  679),  or  that  the  cattle  strayed  into  the  defendant's 
close  by  reason  of  the  defendant  neglecting  to  repair  the  fences  between 
his  close  and  the  plaintiff's,  as  he  was  bound  to  do  (see  **  Fenceg,^^  poet^ 
p.  897). 

As  to  the  right  of  supplving  food  and  water  to  Am'Tna.|H  impounded  in  a 
common  pound,  and  of  selling  such  animals  for  the  purpose  of  de&aying 
the  expense  so  incurred,  see  12  &  13  Vict.  c.  92,  and  17  &  18  Vict.  c.  60, 
s.  I,  and  see  a  form  of  plea  of  a  distress  damage  feamnt  and  a  sale  of  the 
distress  to  pay  for  its  keep  in  the  pound,  under  the  17  &  18  Yict  c  60, 
Bullen  &  Leake,  3rd  ed.,  p.  731. 

[d)  As  to  this  defence,  see  Hoscoe's  N.  P.  Ev.,  16th  ed.,  p.  1072,  where 
see  also  as  to  the  right  given  to  the  landlord  imder  certain  drcumstances 
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under  a  lease  thereof  [or,  an  agreement  of  tenancy]  dated  the 

day  of ,  18 — ,  at  a  oerUin  yearly  rent  thereby  reserved 

payable  by  equal  [quarterly]  payments,  and  £ of  the  said 

rent  for quarters  of  a  year  of  the  said  tenancy  was  then 

due  and  in  arrear  from  the  said  J,  K,  to  the  defendant;  and  the 
said  J.  K.  had  then  and  whilst  the  said  rent  was  so  due  and  in 
arrear  fraudulently  and  clandestinely  carried  oS  from  the  said 
premises  certain  goods  of  the  said  J.  K.^to  prevent  the  defen- 
dant from  distraining  the  same  for  the  said  arrears  of  rent,  and 
placed  the  said  goods  in  the  said  messuage  of  the  plaintiff,  against 
the  statute  in  such  case  made  and  provided ;  whereupon  the 
defendant,  whilst  he  was  entitled  to  distrain  for  such  arrears, 
and  within  the  space  of  thirty  days  next  ensuing  such  carrying 
ofF  of  the  said  goods  as  aforesaid,  entered  into  the  said  messuage 
of  the  plaintiff  (the  outer  door  thereof  being  then  open)  in  order 
to  take  and  seize,  and  there  then  took  and  seized  the  said  goods 
there  being  found  as  a  distress  for  the  said  arrears  of  rent,  which 
are  the  alleged  trespasses. 


Defence  to  an  Action  by  a  Landlord  against  a  Tenant  for  Renty 
that  the  Plaintiff  before  Action  distrained  for  the  same  Rent^ 
and  that  the  Distress  was  still  pending  at  the  Time  of  Action 
brotight{e). 

After  the  rent  sued  for  became  due,  the  plaintiff  distrained 
certain  goods  of  the  defendant  on  the  demised  premises  as  and 
for  a  distress  for  the  same  rent,  and  at  the  commencement  of 
this  action  held  and  detained  [and  still  holds  and  detains]  the 
said  goods  as  such  distress  for  the  said  rent. 


by  B.  7  of  the  11  Geo.  11.  c.  19,  of  breaking  open  hooBes,  bams,  &c.,  to 
which  the  goods  have  been  removed. 

The  landlord's  power  of  seizing  and  distraining  goods  fraudulently 
removed  from  ^e  premises  only  applies  to  the  tenant's  goods  {Fletcher  y 
Marillier,  9  A.  &  E.  457 ;  Thf/mton  v.  Adams,  5  M.  &  S.  38 ;  Tomlinaon 
V.  Consolidated  Credit  Co,,  24  Q.  £.  D.  135],  and  it  onl^r  exists  in  cases 
where  the  landlord  would  have  been  entitled  to  distrain  them,  if  they 
had  remained  on  the  premises  {Oray  y.  Stait,  11  Q.  £.  D.  668;  52  L.  J. 
a  B.  412). 

{e)  As  to  this  defence,  see  Lehain  v.  Philpotty  L.  B.  10  Ex.  242 ;  44 
L.  J.  Ex.  225;  and  PhUpoit  v.  Lehain^  35  L.  T.  855,  dted  on^,  pp.  414, 
56. 


896  Defences,  8fc,  in  Actions  for  Wrongs, 

Estoppel  (a). 

For  Forms  of  Defence  and  Reply  on  the  ground  of  Estoppel^  see 

"  Estoppel,''  ante,  pp.  695, 696, 


Executors  (6). 


(a)  Where  the  party  is  estopped  only  at  and  from  a  particular  tiine,  the 
estoppel  should  not  be  pleaded  in  respect  of  antecedent  matters,  but 
should  be  limited  to  matters  arising  at  or  after  that  time.  (See  W%lkin$ou 
V.  Kirhy,  15  C.  B.  430 ;  HarrU  v.  Mtdkeni,  1  Ex.  D.  31 ;  45  L.  J.,  Ex. 
244.)  The  matter  of  estoppel  is  assumed  to  continue  until  the  contrary* 
is  shown.  The  defendant  may  deny  the  matter  of  estoppel  or  may  set  uj> 
any  subsequent  matter  showing  that  the  estoppel  has  ceased.  ( WilkinMon 
V.  Kirhy,  15  C.  B.  430,  440.) 

A  county  court  order  for  giving  up  possession  of  premises  obtained  by 
the  landlord  against  a  subtenant  under  19  &  20  Vict,  c  108,  s.  50  (suo 
now  the  51  &  52  Vict.  c.  43,  s.  138),  was  held  not  to  be  conclusive  in  a 
subsequent  action  against  him  for  mesne  profits.  {Campbell  v.  Loader^ 
3  n.  &  C.  520;  34  L.  J.  Ex.  50.)  So  in  an  action  for  conversion  of 
goods,  which  did  not  exceed  £15  in  value,  a  previous  refusal  of  a 
metropolitan  magistrate  to  grant  the  plaintiff  an  order  for  the  delivery 
of  the  goods  under  the  2  &  3  Vict,  c  71,  s.  40,  was  held  to  be  no  estoppel 
against  the  plaintiff.  {Dmjer  v.  Child,  1  Ex.  D.  172;  45  L.  J.,  Ex.  462.) 
If  a  bailee  of  goods  accepts  the  bailment  with  full  knowledge  of  an 
adverse  claim  by  a  third  paiiy,  it  has  been  held  that  he  is  estopped  from 
afterwards  setting  up  the  title  of  such  third  paitv  as  an  answer  to  a  claim 
by  his  bailor  for  tne  goods  or  their  proceeds.  {Exp,  Davies  19  Ch.  D.  86.) 
As  to  estoppel  by  a  bailment,  see  further,  Rickarda  v.  Jenkins^  18  Q.  B.  D. 
451 ;  and  Hogera  v.  Lambert,  (1891)  I  Q,  B.  318. 

As  to  estoppels,  see  further,  ^^  Estoppely^  ante,  p.  693;  **  Cowtwrnwi," 
ante,  p.  866. 

{b)  As  to  the  application  of  the  maxim  actio  penanalis  morUur  cum 
persond  in  actions  brought  or  continued  by  or  against  executon  or 
administrators  for  wrongs  independent  of  contract,  done  by  or  to  the 
deceased  in  his  lifetime,  see  **  Executors"  ajite,  p.  424. 

In  an  action  brought  by  an  executor  or  administrator  under  Lord 
Campbell's  Act,  9  &  10  Vict.  c.  93,  to  recover  compensation  for  the  family 
of  the  deceased  in  respect  of  injuries  which  caused  his  death,  it  is  a 
ffood  defence  that  the  family  did  not  suffer  anv  pecuniary  loss  from  the 
death.  (See  Duckworth  v.  Johnson,  4  H.  &  «.  653 ;  29  L.  J.  Ex.  25 ; 
and  **  Executors  "  ante,  p.  428.)  It  is  also  a  good  defence  to  such  an 
action  that  an  accord  and  satisfaction  was  made  by  the  defendant,  and 
accepted  by  the  deceased  in  his  lifetime,  in  respect  of  the  injuries  which 
caused  the  death.  {Read  v.  G,  E,  By,  Co,,  3  Q.  B.  555;  Griffiths  v.  Earl 
of  Dudley,  9  Q.  B.  D.  357  ;  51  L.  J.  a  B.  543 ;  "  Accord  and  Satis/ac- 
tion,** ante,  p.  859.)  It  is  also  a  good  defence  to  such  action,  not  being 
an  action  brought  under  the  Employers'  Liability  Act,  1880,  that  the 
injuries  were  caused  by  the  neghgence  of  a  fellow  servant  engaged  ia 
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Pactor  :  see  "Jbc^or,"  antCy  p.  209,  and  "iien/*  pasty  p.  913. 


Fblony  (a). 


Fences  (6). 


a  oommon  employment  with  the  deceased.  (See  Hediey  y.  Pinknei/,  &c, 
Co.,  (1894)  A.  C.  222 ;  63  L.  J.  Q.  B.  419 ;  **  Master  and  Servant,'*  ante, 
p.  469.)  As  to  payment  into  Court  in  actions  under  Lord  Campbell's 
Act,  or  under  the  amending  Act,  27  &  28  Vict.  c.  95,  s.  1,  see  ante,  p.  427 ; 
**  Payment  into  Court,"  ante,  p.  798. 

As  to  defences  in  actions  brought  in  respect  of  personal  injuries  to  the 
deceased  from  negligence,  see  further,  *^  Executors,"  ante,  p.  424,  and 
**  Negligence,"  post,  p,  927. 

As  to  claims  under  the  Employers'  Liabilit;^  Act,  1880  (43  &  44  Vict. 
c.  42),  for  compensation  for  injuries  resulting  in  the  death  of  a  workman, 
see  **  Master  and  Servant,"  ante,  p.  468,  and  post,  p.  926. 

See  further,  as  to  defences  in  actions  by  or  against  executors  and 
administrators,  **  Executors,"  ante,  p.  424. 

(o)  See  "  Conviction  of  Felony,"  ante,  p.  687.  A  defendant  may  not  set 
up  as  a  defence  that  the  acts  complained  of  amounted  to  a  felony,  and 
that  he  has  not  been  prosecuted  m  respect  thereof.  (See  **  Trespass," 
post,  p.  978.) 

A  contract  to  compound  a  felony  cannot  be  enforced.  (See  ** Illegality  " 
ante,  p.  728.) 

(M  See  **  Fences,"  ante,  p.  429.  Where  a  defendant  justifies  the  taking 
of  tne  plaintiff's  cattle  as  a  distress  damage  feasant,  it  is  a  good  reply 
that  the  cattle  strayed  into  the  defendants  land  through  defects  in  fences 
which  he  was  bound  to  repair  (see  Qoodwyn  y.  Cheveley,  4  H.  &  N.  631 ; 
28  L.  J.  Ex.  298 ;  Barher  y.  WhiUlcy,  34  L.  J.  Q.  B.  212),  or  that  the 
cattle  were  lawfully  upon  a  public  highway,  and  strayed  thence  into  the 
defendant's  adjoimng  land  through  defects  of  the  defendant's  fences  and 
without  any  negligence  on  the  part  of  the  plaintiff  or  his  seryants,  and 
were  seized  by  uie  defendant  before  the  plaintiff  had  reasonable  time  for 
remoying  them  {Qoodwyn  y.  Cheveley,  supra;  see  Tillett  y.  Ward,  10 
a  B.  D.  17 ;  62  L.  J.  a  B.  61).    See  further  ''Replcoin,"  post,  p.  958. 

Where  a  house  was  let  out  in  flats  to  different  tenants,  with  a  licence  to 
such  tenants  to  use  the  leaden  roof  of  the  house  for  drying  clothes,  it  was 
held  that  there  was  no  implied  contract  or  duty  on  the  part  of  the  landlord 
to  keep  in  repair  the  railings  which  fenced  the  roof.  {Ivay  y.  Hedges, 
9  a  B.  D.  80.) 
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Defence  to  an  Action  for  a  Tre^asa  by  the  Dqfendanfs  Cattle  an 
the  Plaintiff's  Landy  that  the  Trespass  was  caused  by  Defects 
in  the  Plaintiff's  Fences^  which  he  was  bound  to  repair. 

The  defendant  was  and  is  possessed  of  a  [olose]  adjoining  the 
said  [olose]  of  the  plaintiff,  and  divided  therefrom  by  a  fenoe, 
and  the  plaintiff  was  bonnd  [state  howj  as^/or  instance^  hj  pre- 
scriptionj  to  repair  the  said  fence,  and  keep  the  same  in  repair 
so  as  to  prevent  cattle  lawfully  being  in  either  of  the  said  [cloees] 
from  escaping  into  the  other  of  them,  and  at  the  time  of  the 
alleged  trespasses  the  said  fence  was  out  of  repair,  and  by  reason 
thereof  the  defendant's  cattle,  then  lawfully  being  in  the  said 
[close]  of  the  defendant,  escaped  therefrom  into  the  said  [doee] 
of  the  plaintiff  and  remained  for  some  time  therein,  which  are 
the  alleged  trespasses. 


Defence  to  an  Action  for  Trespass  to  Land  and  destroying  FeneeB 
that  the  Fetices  were  an  ObsU^uction  to  the  Defendants  Right 
of  Common :  see  Ramsey  v.  Cruddasy  (1893)  1  Q.  £.  228. 


FiSHBRT  (a). 


Fraud  (J). 


(a)  The  right  to  take  fish  from  the  waters  of  another,  being  a  profit  d 
prendre  in  cUieno  solo,  is  not  claimable  merely  by  custom.  {Pearce  v. 
Scotcher,  9  Q.  B.  D.  162 ;  Goodman  v.  Mayor  of  Saltash,  7  App.  Caa.  633 ; 
52  L.  J.  Q.  B.  193  ;  Tilbury  v.  Silva,  45  Ch.  D.  98 ;  Smith  v.  Andrews, 
(1891)  2  Ch.  678,  700.) 

The  Prescription  Act  (2  &  3  Will.  lY.  c.  71)  does  not  apply  to  ease- 
ments in  gross,  or  profits  a  prendre  in  gross,  and  therefore  an  alleged 
right  in  gross  of  the  defendant  and  his  ancestors  to  a  free  fishery  in  the 
waters  of  the  plaintiff  cannot  be  set  up  under  that  Act  as  a  defence  to  an 
action  of  trespass.  {ShuUU worth  v.  Le  Vlemimj,  19  0.  B.  N.  S.  687 ;  34 
L.  J.  0.  P.  309 ;  and  see  Tilbury  v.  Silva,  and  Smith  v.  Andrews^  supra  ; 
and  **  Common"  antp,  p.  862.) 

(p)  See  *•  Fraud,"  ante,  pp.  434,  705. 


Fraud.  899 

Defence  to  an  Action  for  Fraudulent  MisryyresentationSy  denying 

the  making  of  the  Representations. 

The  defendant  did  not  make  the  representation  [or^  ojij  of 
the  representations]  complained  of. 

[i/*  the  misrepresentations  are  alleged  by  the  plaintiff* s  claim  to 
have  been  contained  in  a  letter  or  prospectus^  Sfc,  the  defendant,  if 
he  dilutes  those  allegations,  should  deny  the  writing  or  sending  of 
the  letter  or  the  issuing  of  the  prospectus,  Sfc,  or  should  show,  by 
direct  avertnent  or  by  setting  out  the  document,  where  he  can  do  so 
without  prolixity,  that  it  did  not  contain  any  of  the  alleged  mi^i^ 
representations.^ 

Defence  to  a  like  Action,  denying  that  the  Representation  was 
intended  to  induce,  or  did  induce,  the  Plaintiff  to  make  the 
alleged  Contract,  8fc. 

The  defendant  did  not  make  the  alleged  representation  with 
the  intent  to  induce,  and  did  not  thereby  induce,  the  plaintiff  to 
make  the  said  purchase  [or,  to  subsaribe  for  the  said  shares,  or, 
as  the  case  may  Sej. 

Defence  to  a  like  Action  that  the  Representations  were  True. 

\Deny  specifically  the  plaintiff  s  allegations  as  to  the  falsity  of  the 
representations,  as,  for  instance,  in  a  defence  to  the  form  of  claim 
given  in  the  R.  8.  C.  1883,  App.  C.  Sect.  VI.,  No.  14,  cited  ante, 
p.  436.  The  takings  of  the  said  public-house  were  not  less 
than  £40  a  week.]  

Defence  to  a  like  Action,  denying  that  the  Defendant  knew  the 
Representation  to  be  False,  and  stating  that  he  bond  fide 
believed  it  to  be  True. 

The  defendant  had  no  knowledge  of  the  facts  alleged  by  the 

plaintiff  in  paragraph of  the  statement  of  claim,  and  at 

the  time  of  making  the  representation  complained  of  he  honestly 
believed  it  to  be  true. 

Defence  denying  the  alleged  Damage  {c). 

The  plaintiff  did  not  suffer  the  alleged  damage  [or,  any 
damage]. 

{c)  Damage  is  an  essential  part  of  the  action  for  deceit,  and  where  it 
is  intended  to  deny  damage,  or  to  put  the  plaintiff  to  the  proof  of  it,  it 
would  seem  advisable  that  there  should  be  a  specific  denial  of  the  damage. 
(See  ante,  p.  64.) 
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General  Defence  to  a  Claim  for  Fraud  in  selling  an  Unsound 
Horse  by  falsely  rqi>resenting  that  it  teas  Sound. 

1.  The  defendant  did  not  lepreeent  to  the  plaintiff  that  the 
horse  was  sound. 

2.  The  plaintiff  was  not  induced  to  buj  the  hoTse  by  the 
alleged  representation. 

3.  The  norse  was  not  then  unsound. 

4.  If  the  horse  was  then  in  fact  unsound,  the  defendant  was 
not  aware  of  such  unsoundness,  and  made  the  alleged  repre- 
sentation, if  any,  honestly,  and  in  the  belief  that  it  was  true. 


Defence  to  an  Action^  under  the  Directors^  Liability  Ady  1890 
(53  8f  54  Vict.  c.  64),  for  Damages  against  a  Director  for  an 
untrue  Statement  in  a  Prospectus^  that  the  Defendant  on 
reasonable  Grounds  believed  the  Statement  to  be  true  (f). 

The  defendant  had  reasonable  ground  to  believe,  and  did  up 
to  the  time  of  the  allotment  of  the  shares  [debentures,  or, 
debenture  stock]  believe,  that  the  statement  referred  to  in 
paragraph of  the  statement  of  claim  was  true. 


Defence  to  an  Action  for  a  Fraudulent  Representation  as  to  the 
Solvency  of  a  third  Person  that  the  alleged  Representation  teas 
not  in  Writing  signed  by  the  Defendant^  as  required  by  the 
9  Geo.  4,  c.  14,  «.  6  (r/). 

The  requirements  of  the  9  Geo.  4,  o.  14,  s.  6,  have  not  been 
complied  with.  \^If  the  representation  is  alleged  by  the  plaintiff 
to  have  been  contained  in  a  letter  or  other  writing  signed  by  the 
defendant^  the  defendant  must  also  specifically  deny  tfu*  writing  or 
signature  of  the  letter  or  document,^ 


(c)  See  **  Fraud,*^  anU^  pp.  437,  439.  In  stating  statutory  grounds  of 
deience,  the  words  of  the  statute  should,  as  far  as  practicable,  m  followed. 

(d)  See  **  Fraud,**  ante,  p.  439.  A  signature  by  an  agent  or  oo-partner 
will  not  satisfy  the  requirements  of  the  section.  (See  lb,)  The  section 
applies  equally  whether  the  representation  is  fraudulently  made  or  not. 
{ClydesdaU  BaiOc  v.  PaUm,  (1896)  A.  C.  381 ;  65  L.  J.  P.  C.  73.) 
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Highways  (a). 

Husband  and  Wife  (6). 

(a)  See  ''Highways,''  ante^  p.  440,  and  **  WayB,'' poa,  p.  992.  The  pro- 
yisionB  of  s.  109  of  the  Highways  Act,  1835,  anas.  264  of  the  Public  Health 
Act,  1875,  which  in  certain  cases  required  notice  of  action  and  limited  the 
time  for  the  bringing  of  the  action,  and  contained  enactments  as  to  tender 
of  amends,  have  been  repealed  by  s.  2  of  the  Public  Authorities  I^tectiou 
Act,  1893,  and  the  protection  afi'orded  by  that  Act  has  been  substituted. 
(See  **  Public  Authorities'^  post,  p.  946.) 

{b)  The  mere  fact  of  coverture  at  or  after  the  time  of  action  brought,  is 
no  defence  to  any  action  brought  by  or  against  a  woman,  and  is  not  in 
itself  any  sufficient  ground  for  applying  to  have  the  husband  joined 
as  a  party.  (See  **  Husband  and  Wife,"  ante,  p.  442.)  So,  too,  the  mere 
fact  of  her  coyerture  at  the  time  of  the  committing  of  the  wrong  is  no 
defence  to  any  action  brought  by  or  against  her  for  a  wrong  independent 
of  contract  committed  subsequently  to  1882.  (See  the  M.  W.  P.  Act,  1882, 
s.  1  (2);  **  Husband  and  Wife,"  ante, -p,  219.) 

It  is  no  defence  to  an  action  against  a  married  woman  for  a  wrong 
independent  of  contract,  that  she  had  no  separate  property,  or  no  free 
separate  property  at  the  time  of  the  committing  of  the  wrong  or  at  or 
after  the  time  of  action  brought,  (See  Whittaker  v.  Kershaw,  45  Ch.  D. 
320;  60  L.  J.  Ch.  9.)  But  if  a  woman  is  sued  in  respect  of  a  wrong 
arising  out  of  and  directly  connected  with  a  contract  made  or  supposed 
to  have  been  made  by  her  after  1882,  and  previously  to  the  dth  of  De- 
cember, 1893,  it  would  in  general  be  a  good  defence  to  plead  that  she  was 
under  coverture  at  the  time  of  the  supposed  contract,  and  had  then  no 
separate  estate,  or  no  separate  estate  which  was  not  subject  to  a  restraint 
on  anticipation.     (See  ''Husband  and  Wife,"  ante,  p.  221.) 

Where  the  husband  has  not  authorized  or  participated  in  a  wrong  com- 
mitted by  his  wife  during  the  coyerture,  he  cannot  properly  be  sued  alone 
for  it  without  the  wife  being  joined  as  a  defendant  (see  Lush,  Husband 
and  Wife,  2nd  ed.,  p.  287) ;  and,  therefore,  although,  since  the  abolition 
of  pleas  in  abatement,  the  non- joinder  of  the  wife  in  such  action  is  not 
pleadable  as  a  defence,  it  will  be  g:round  for  an  application  by  him  for  a 
stay  of  proceedings  until  the  wife  is  so  joined.     (See  ante,  pp.  28,  546.) 

H  the  husband  sues  alone  in  respect  of  a  wrong  committed  after  1882 
to  the  person  or  to  the  separate  property  of  the  wife,  the  defendant  may 
apply  to  have  the  wife  joined  as  a  co-plaintiff.  (See  Beasley  v.  Roney, 
(1891)  1  Q.  B.  509 ;  60  L.  J.  Q,  B.  408.) 

A  defendant  sued  by  a  married  woman  for  trespass  to  a  house  belonging 
to  her  as  separate  property  and  in  her  sole  occupation,  cannot  deiond 
himself  by  setting  up  the  husband's  authority  for  entering  the  house, 
unless,  perhaps,  '^ere  such  entry  was  for  the  purpose  only  of  enabling 
the  husband  to  have  the  benefit  of  his  wife's  society.  ( Weldon  v.  De  Bathe, 
14  Q.  B.  D.  339;  53  L.  T.  502  ;  see  i2.  v.  Jackson,  (1891)  1  Q.  B.  671.) 

Coverture  is  no  longer  a  disability  preventing  a  married  woman  from 
suing  for  a  wrong  done  to  her  person  or  property ;  consequently  a  reply 
of  coverture  cannot  be  pleaded  in  such  actions  to  a  defence  under  the 
Statutes  of  Limitation.  (See  "  Limitatimi,  Statutes  of,"  post,  p.  921 » 
and  aniCy  p.  769.) 
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Infancy  (a). 


Injunction  (J). 


(o)  See  **  Infancy,**  ante,  p.  732 ;  **  Limitation,  Statutes  of,**  ante,  pp.  768, 
777,  and  post,  p.  922  ;  and  *' Negligence,**  post,  p.  929. 

Infancy  is  no  defence  to  an  action  for  a  tort  unconnected  with  contract. 
(See  Bristow  v.  Eastman,  1  Esp.  171,  172;  Burnard  v.  Haggis,  14  C.  B. 
k.  S.  45;  32  L.  J.  C.  P.  189;  Leake  on  Contracts,  3rd  ed.,  p.  469;  and 
see  B.  v.  Macdonald,  15  Q.  B.  D.  323.)  But  it  is  in  general  a  defence  to 
an  action  for  a  tort  arising  out  of  a  contract,  where  the  claim  is  reallj 
founded  on  contract,  as  in  zbb  case  of  an  action  for  negligence  as  a  bailee 
(see  lb,,  and  Jennings  v.  Bundall,  8  T.  R.  335^ ;  and  it  forms  a  defence  to 
a  common  law  action  for  fraudulently  obtaining  a  contract  by  a  false 
representation  that  the  defendant  was  of  full  age  (see  ** Infancy,**  ante, 
p.  734). 

An  infant  by  a  contract  of  service  may  validly  contract  himself  out  of 
the  Employers*  Liability  Act  where  the  contract,  as  a  whole,  is  for  his 
benefit.  {ClemenU  v.  £.  &  N,  W.  By.  Co.,  (1894)  2  Q.  B.  482 ;  63  L.  J. 
a  B.  837.) 

(6)  In  an  action  for  an  injunction,  as  in  other  actions,  the  defendant  in 
his  defence  may  deny  any  material  facts  relied  upon  by  the  plaintifT,  or 
may  plead  affirmatively  any  facts  which  show  that  the  plaintiff  has  no 
ri^t  of  action,  or  is  not  entitled  to  the  relief  sought. 

The  defendant  may  also  plead  an  objection  in  point  of  law  where  the 
facts  stated  by  the  plaintiff  are  manifestiy  insufficient  to  support  the 
action.  (See  ante,  p.  598 ;  D<iy  v.  Brownrigg,  10  Oh.  D.  294 ;  48  L.  J.  Ch. 
173 ;  Sidd4ms  v.  Sluyrt,  2  0.  P.  D.  572 ;  46  L.  J.  C.  P.  795 ;  WooUey  v. 
Broad,  (1892)  1  a  B.  806;  61  L.  J.  a.B.  259.) 

It  is  a  defence  to  an  action  for  an  injunction  that  the  acts  complained 
of  were  required  or  authorized  by  statute,  or  were  necessarily  done  in  the 
execution  of  works  which  the  defendants  were  required  or  authorized  to 
execute  by  statute.  {Metropolitan  Asylum  District  v.  Hill,  6  App.  Gas. 
193 ;  London,  B.  <fc  S.  C.  By.  Co.  v.  Truman,  1 1  App.  Cas.  45 ;  Sellers  v. 
Matlock  Local  Board,  14  Q.  B.  D.  928 ;  Oas  Light  Co.  v.  St.  Mary  Abbotts, 
15  Q.  B.  D.  1 ;  NatiofuU  Telephone  Co.  v.  Baker,  (1893)  2  Ch.  186 ;  Bapier 
V.  London  Tramways  Co.,  (1893)  2  Ch.  588 ;  63  L.  J.  Ch.  36 ;  *' NtUstMce," 
ante,  p.  483.) 

It  was  held  that  the  provisions,  now  repealed  b^  the  Pablic  Authorities 
Protection  Act,  1893,  as  to  notice  of  action  contained  in  certain  statutes 
for  the  protection  of  public  bodies  and  their  officers  did  not  apply  to 
actions  for  an  injunction  against  future  injury.  {Flower  v.  Low  Leyton 
Local  Board,  5  Ch.  D.  347 ;  46  L.  J.  Oh.  321 ;  Seliors  v.  Maihck  Local 
Board,  14  Q.  B.  D.  928 ;  see  |*  Public  Authorities,**  post,  p.  948.) 

Mere  lapse  of  time  alone  will  not  prevent  the  Courts  from  granting  an 
injunction  in  aid  of  a  legal  right,  which  has  been  established,  and  which 
is  not  itself  barred  by  lapse  of  time.  {Fullwood  v.  Fullwood,  9  Ch.  D.  176; 
47  L.  J.  Ch.  459 ;  and  see  Att.-Oen.  v.  Colney  Hatch  Asylum,  L.  R.  4  Ch. 
146,  160 ;  38  L.  J.  Ch.  265.)  Acquiescence  or  laches  on  the  port  of  the 
plaintiff  may  bar  the  right  to  an  injunction  (see  Stanley  v.  Earl  of  Ski 
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Innkeeper. 

Denial  of  the  Acts  or  Matters  complained  of:  see  ante^  p.  855. 


Defence  denying  that  the  Defendant  teas  an  Innkeeper  (a). 

The  defendant  was  not  an  innkeeper,  and  did  not  keep  a 
common  inn  for  the  aooommodation  of  travellers. 


Defefice  denying  that  the  Plaintiff  toas  a  Ouest  at  the  Inn  {a). 

The  plaintiS  was  not  a  traveller,  nor  was  he  a  guest  at  the 
defendant's  inn. 


Defefice  denying  that  the  Plaintiff  brought  the  Goods  into  the  Inn. 

The  plaintiff  did  not  bring  any  of  the  said  goods  into  the  inn, 
nor  were  any  of  them  within  the  inn  [or  in  the  custody  of  the 
defendant  or  his  servants]. 


Defence  to  an  Action  against  an  Innkeeper  for  the  Loss  of  or  Injury 
to  OoodSy  that  the  Loss  or  Injury  teas  occasioned  by  the  Negli- 
gence of  the  Plaintiff  (Jb). 

The  loss  [or,  injury]  complained  of  was  caused  by  the  negli- 
gence of  the  plaintiff,  and  not  by  any  negligence  or  default  on 
the  part  of  the  defendant. 


hury,  L.  E.  19  Eq.  616;  44  L.  J.  Ch.  389;  Allen  v.  Seckham,  11  Ch.  D. 
790;  48  L.  J.  Ch.  611 ;  Gaunt  v.  Fyr\ney,  L.  E.  8  Ch.  8;  42  L.  J.  Ch. 
122 ;  Russell  v.  Watts,  25  Ch.  D.  559 ;  Sayers  v.  Colly^,  28  Ch.  D.  103 ; 
54  L.  J.  Ch.  1 ;  see  Monsun  v.  Tussauds,  (1894)  1  Q.  B.  671,  691 ;  63  L.  J. 
Q.  B.  454) ;  and  the  acquiescence  may  be  such  as  to  bar  not  only  the  claim 
to  an  injunction,  but  also  any  claim  for  damages  or  for  a  declaration  of 
title  {Sayers  v.  Collyer,  supra). 

(a)  As  to  what  constitutes  an  innkeeper,  see  **  Innkeeper,**  ante,  p.  449 ; 
As  to  the  defence  that  the  plaintiff  was  not  a  guest  at  the  inn,  see 
Strauss  v.  County  Hotel  Co,,  12  Q.  B.  D.  27 ;  53  L.  J.  Q.  B.  25 ;  Mtdawar 
V.  Grand  Hotel  Co.,  (1891)  2  Q.  B.  11 ;  60  L.  J.  a  B.  209;  or  that  he 
was  not  a  traveller,  see  Lamond  v.  Hotel  Metropole  Co.,  13  Times  Eep. 
167,235. 

Where  the  plaintifTs  claim  is  stated  as  a  claim  for  breach  of  contract, 
the  contract  and  the  breach  may  be  specifically  denied. 

(6)  The  defendant  may  rebut  his  primd  facie  liability  for  loss  of  or 
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Partioalars  are  as  follows : — \_8tate  particulars  of  the  negligence^ 

Defence  to  a  Claim  eosceeding  £30  for  Loss  of  or  If\fury  to  Gfoods 
within  s.lofthe  Innkeepers  Acty  1863,  stating  Facts  protecting 
the  Defendant  under  that  Act  from  Liability  to  any  greater 
Amount  than  £30  (c). 

Except  as  to  £30,  parcel  of  the  money  claimed,  the  defendant 
sajs  that  he  was  an  innkeeper  within  the  meaning  of  the  Inn- 
keepers Act,  1863,  and  the  goods  were  \_describe  the  goods^  showing 
that  they  were  goods  or  property  within  the  Act^  and  were  brought 
to  his  inn  by  the  defendant  as  a  guest  at  such  inn,  and  the  said 
goods  were  not,  nor  were  any  of  them,  lost  or  injured  through 
the  wilful  act,  default,  or  neglect  of  the  defendant  or  of  any 
servant  in  his  employ,  and  were  not,  nor  were  any  of  them, 
deposited  expressly  for  safe  custody  with  the  defendant. 


Defence  that  tlie  Goods  were  detained  under  a  Eight  of  Lien  {d) : 

see  ^^Lien,^'  pasty  p.  912. 


injury  to  the  guest's  goods,  while  at  his  inn,  by  showing  that  the  loss  or 
injury  was  occasioned  by  the  negligence  of  the  plarutiff,  or  by  the  act  of 
God,  or  of  the  Queen's  enemies  {Morgan  v.  Ravey,  6  H.  &  N .  265 ;  30 
L.  J.  Ex.  261 ;  Armiatead  v.  Wilde,  17  a  B.  261 ;  Herbert  v.  MarhoeH,  45 
L.  T.  649 ;  W.  N.  1882,  p.  112 ;  Medawary,  OrandHotel  Co., supra);  or,  it 
would  seem,  by  showing  that  the  loss  or  injury  was  caused  by  mere 
accident  without  any  negligence  or  default  on  the  part  of  the  defendant 
{Dawson  v.  Chamneyy  5  Q.  B.  624). 

In  order  that  the  innJceeper  may  be  exonerated  by  the  contributory 
negligence  of  the  guest,  it  must  appear  that  the  loss  would  not  have 
happened  if  the  guest  had  used  the  ordinary  caro  that  a  prudent  man 
might  reasonably  be  expected  to  take  under  tne  circumstances.  {Cashill 
V.  Wright,  6  E.  &  B.  891,  900;  Oppenheim  v,  JVhite  Lion  Motel  Co,,  L.  E. 
6  0.  P.  515 ;  25  L.  T.  93.) 

(c)  See  the  Innkeepers  Act,  1863  (26  &  27  Vict.  c.  41),  s.  1,  cited 
**  Innkeeper,**  ante,  p.  449,  and  the  cases  there  referred  to, 

{d)  An  innkeeper  has  a  lien  on  the  goods  of  his  guest  for  the  amount  of 
his  bill.  {Thompson  v.  Lacy,  3  B.  &  Aid.  283;  Allen  y.  Smith,  12  C.  B. 
N.  S.  638 ;  31  L.  J.  C.  P.  306 ;  Midliner  v.  Florence,  3  Q,  B.  D.  484 ;  47 
L.  J.  Q.  B.  700;  Medawar  v.  Grand  Hotel  Co.,  (1891)  2  Q.  B.  11 ;  60 
L.  J.  Q.  B.  209.)  The  lien  extends  to  goods  of  a  third  person  which  are 
brought  to  the  inn  under  such  circumstances  as  to  make  it  the  duty  of  the 
innkeeper  to  receive  them.  {Robins  v.  Gray,  (1895)  2  Q.  B,  501 ;  65 
L.  J.  Q.  B.  44.)  It  is  a  general  lien  on  the  propeity  for  all  the  inn- 
keeper's charges  against  the  guest.  {Mulliner  v.  Fk/rence,  supra.)  Sacdi 
lien  on  a  guest's  horses  is  not  lost  by  reason  of  their  being  coca- 
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sionally  taken  out  for  use  by  the  guest.  {AUen  y.  Smithy  ^ypra.)  Nor  is 
it  lost  or  waiyed  by  the  acceptance  of  a  security  from  the  guest  for  the 
amount  of  the  charges,  unless  there  is  somethm^  in  the  nature  of  the 
security,  or  in  the  facts  of  the  case,  which  is  inconsistent  with  the  existence 
or  contmuanoe  of  the  lien.  {Angus  y.  M*Lachlany  23  Gh.  D.  330 ;  52  L.  J. 
Ch.  687.) 

At  common  law,  an  innkeeper's  lien  gaye  no  right  of  sale,  and  an 
attempted  sale  of  the  goods  by  the  innkeeper  was  a  waiyer  of  the  lien 
(see  Jones  y.  Fearle,  1  Str.  656;  MulUntr  y.  Florence^  Bupra);  but  such 
right  is  now  giyen  by  s.  1  of  the  Innkeepers  Act,  1878  (41  &  42  Yict. 
c.  38),  under  the  circumstances  and  subject  to  the  proyisoes  therein 
mentioned. 
As  to  the  defence  of  lien,  see  further,  '*Xten,"  ^osty  p.  909. 
(a)  Insanity  appears  to  be  no  defence  to  an  action  for  a  wrong,  at  any 
rate  where  the  wrong  is  independent  of  intention.  Thus,  a  limatic  may 
be  liable  for  an  assault  or  other  trespass  {Weaver y.  Wurd,  Hob.  134 ;  Bac. 
Abr.  Trespass,  6.  1);  and  a  lunatic  innkeeper  was  held  liable  for  the 
negligent  loss  of  a  guest's  goods  {Cross  y.  Andrews,  Cro.  Eliz.  622.  See 
further,  Addison  on  Torts,  7th  ed.,  pp.  123,  124 ;  Pope  on  Lunacy,  2nd 
ed.,  p.  320). 

(bj  See  **  Judgment  Recovered ^^  ante^  p.  760. 

The  rule  tibat  a  preyious  recoyery  of  judgment  is  a  bar  to  a  subsequent 
action  for  the  same  cause  applies  to  actions  lor  wrongs  as  well  as  to  actions 
on  conti*acts,  but,  whether  the  action  is  in  tort  or  in  contract,  a  judgment 
recoyered  by  the  plaintiff  against  the  defendant  is  no  defence  to  a  subse- 
quent action,  where  the  cause  of  action  in  the  two  cases  is  not  the  same. 
Thus,  it  is  no  defence  to  an  action  for  malicious  prosecution  that  the 
plaintiff  has  preyiously  recoyered  judgment  against  the  defendant  in  an 
action  for  false  imprisonment  in  respect  of  the  same  charge.  {Guest  y. 
Warren^  9  Ex.  879.)  So  a  recoyery  in  an  action  for  damage  to  the  plain- 
tiff's goods  by  the  defendant's  negligence  in  diiying  was  held  to  be  no  bar 
to  a  subsequent  action  by  the  plaintiff  for  injuries  to  his  person  occasioned 
by  the  same  act  of  negligence  on  the  part  of  the  defendant  which  had 
caused  the  damage  to  the  goods.  {Brunsden  y.  HumphreVy  14  Q.  fi.  D. 
141;  53  L.  J.  Q.  B.  476;  see  Serrao  y.  Noel,  15  Q.  B.  D.  549.)  But 
where  a  plaintiff  who  had  recoyered  a  judgment  against  the  defendant 
in  an  action  for  libel  afterwards  brought  another  action  against  him 
in  respect  of  other  parts  of  the  same  libel,  raising  substantially  the  same 
points  as  in  the  former  action,  the  statement  of  ^aim  in  the  latter  action 
was  struck  out  under  O.  XXV.  r.  4,  cited  anfe,p.  601.  {Macdougall  v. 
Knight,  25  Q.  B.  D.  1 ;  59  L.  J.  Q.  B.  517.)  Where  a  plaintiff  in  an 
action  on  a  patent  had  obtained  a  judgment  establishing  the  yalidity  of 
his  patent,  it  was  held  that  in  a  second  action  by  him  against  the  same 
defendant  for  infringements  of  the  same  patent,  the  defendant  could  not 
again  impeach  the  yalidity  of  the  patent,  although  he  alleged  grounds 
not  put  forward  in  the  first  action.  {Shoe  Machinery  Co.  y.  GuUan,  (1896) 
1  Ch.  667  ;  65  L.  J.  Ch.  314.) 
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Jurisdiction  (a). 

Where  the  cause  of  action  is  continuing,  as  in  the  case  of  trespass  hj 
placing  obstructions  on  plaintiff's  land,  a  judgment  recovered  in  a  former 
action  is  no  defence.  (See  Holmes  y.  Wilson^  10  A.  &  E.  503 ;  Bowyer  y. 
Cook,  4  0.  B.  236.) 

As  to  cases  where  a  fresh  cause  of  action  arises  from  the  happening  of 
further  damage  from  the  same  act  of  the  defendant,  see  **  Support,*'  post^ 
p.  966. 

A  judgment  recoyered  in  replevin  is  a  bar  to  a  subsequent  action  for 
damages  in  respect  of  the  same  taking  of  the  goods.  (See  Oibh$  y. 
Cruidcshank,  L.  E.  8  0.  P.  454 ;  42  L.  J.  C.  P.  273 ;  "  BtpUvin;'  po8i, 
p.  953.) 

A  jud^ent  recoyered  against  one  of  several  joint  wrongdoers  is  a  bar 
to  an  action  a^nst  the  others  for  the  same  cause,  even  if  the  judgment 
remains  unsatisfied.  {Brown  y.  WooUon,  Yelv.  67  ;  Cro.  Jac  73 ;  KingY, 
Hoare,  13  M.  &  W.  494,  504 ;  Brirumead  y.  Harrison,  L.  E.  6  C.  P.  584  ; 
7  lb.  547  ;  40  L.  J.  C.  P.  281 ;  41  lb.  190^  But  this  rule  does  not  apply 
where  the  rights  of  action  against  the  difterent  wrongdoers  are  different, 
idthough  arising  out  of  the  same  transactions.  (See  Mayor  of  Sal/ord  y. 
Lever,  (1891)  1  Q.  B.  168 ;  60  L.  J.  Q,  B.  39.) 

The  acceptance  of  compensation  under  an  award  made  by  a  London 
police  magistrate  under  tne  6  &  7  Yict.  c.  86,  s.  28,  against  an  omnibus 
driver  on  an  information  for  furious  driving  is  a  bar  to  a  subsequent 
action  for  damages  against  his  employers.  (Wright  t»  London  Omnibus 
Co,,  2  Q.  B.  D.  271.)  But  an  order  obtained  irom  such  magistrate  under 
the  2  &  3  Yict.  c.  71,  s.  40,  for  the  delivery  up  of  goods  detained,  and 
the  acceptance  of  the  goods  thereimder,  is  no  bar  to  a  subsequent  action 
against  the  person  who  detained  the  goods  for  special  damage  caused 
by  their  detention.  {Midland  By.  Co.  v.  Martin,  (1893)  2  Q.  B.  172 ;  62 
L.  J.  Q.  B.  517.) 

Where  the  plaintiff  in  an  action  for  the  conversion  of  goods  recovers 
judgment  for  the  full  value  of  the  goods,  such  judgment,  if  followed  by 
satisfaction,  passes  the  property  to  the  defendant.  (See  Brinsmead  v. 
Harrison,  supra;  **  Conversion,"  ante,  p.  389.) 

In  an  action  by  an  informer  for  a  penalty  imder  a  statute,  a  judgment 
previously  recovered  in  a  former  action  brought  by  another  iiLformer  in 
collusion  with  the  defendant  in  respect  of  the  same  matters  was  held  to  be 
no  defence.     {Oirdlestone  v.  Brighton  Aquarium  Co.,  3  Ex.  D.  137;  4  /6. 

107.) 

As  to  the  defence  of  a  judgment  against  the  plaintiff  in  a  former  action 
for  the  same  cause,  see  **  Estoppel,"  ante,  p.  694. 

(a)  Defences  on  the  ground  of  want  of  jurisdiction  should  state  the 
facts  sufficiently  to  show  that  the  Court  in  which  the  action  is  brought  has 
no  jurisdiction.  Such  defences  are  now  pleaded  in  the  ordinary  manner, 
and  require  no  special  formalities. 

The  rSnglish  Courts  have  no  jurisdiction  to  entertain  an  action  lor 
damages  for  trespass  to  land  situate  in  a  foreign  country  or  to  decide  any 
question  as  to  the  title  to  foreign  land.  {British  South  Africa  Co.  v.  Corn- 
pan  Ata  de  Mozambique,  (1893)  A.  C.  602 ;  63  L.  J.  Q.  B.  70.) 

But  an  action  may  properly  be  brought  in  this  country  for  a  wrong 
committed  abroad  to  goods  or  to  the  person,  where  no  question  arises  as 
to  the  ownership  of  foreign  land.  (See  lb. ;  and  Moityn  v.  Fahrigas^ 
1  Sm.  L.  C,  10t£  ed.,  p.  572.) 
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Defence  to  an  Action  for  Trespass  to  Land,  that  the  Land  teas 
situate  Abroad,  atul  tJiat  the  English  Courts  had  no  Juris^ 
diction  to  adjudicate  upon  the  Claim :  British  South  Africa 
Co.  V.  Companhia  de  Mozambique,  (1893)  A.  C.  602;  63 
L.  J.  Q.  B.  70. 


Foreign  sovereigns  or  states  are  not  in  general  amenable  to  the  juris- 
diction of  the  Courts  of  this  countiy,  and  cannot  ordinarily  be  sued  here. 
{^Munden  v.  Duke  of  Brunawicky  10  Q.  B.  657  ;  2'he  Parlement  Belge^  5  P.  D. 
197 ;  VavoMtur  v.  Krupp,  9  Ch.  D.  351 ;  Strousberg  v.  Republic  of  Costa 
Mica,  44  L.  T.  199;  29  W.  R.  125;  Mighell  v.  Sultan  of  Johore,  (1894) 
1  Q.  B.  149 ;  63  L.  J.  Q.  B.  593.)  But  they  may  be  sued  here  if  they 
submit  to  the  jurisdiction,  or,  it  seems,  if  they  are  necessarily  joined  as 
defendants  in  respect  of  property  held  for  them  by  trustees  within  the 
jurisdiction,  and,  if  they  sue  in  this  country,  the  defendant  is  entitled  to 
counterclaim  against  them  in  the  action.     (lb,) 

As  to  the  privilege  of  ambassadors,  &c.,  see  ^^  Ambassador**  ante^  p.  622. 

The  governor  of  an  English  colony  is  not  in  general  privileged  from 
being  sued  here  for  acts  done  in  the  colony,  ^ee  Mostyn  v.  Fabrigas, 
supra  ;  Musgrave  v.  Pulido,  5  App.  Cas.  102 ;  49  L.  J.  P.  C.  24.) 

Within  the  stauDaries  of  Cornwall  all  privileged  tinners  were  in  general 
entitled  to  be  sued  only  in  the  Court  of  the  Vice- Warden  of  the  Stannaries 
in  respect  of  causes  of  action  arising  within  that  jurisdiction,  and  they  are 
still  exempt  from  being  sued  in  tiie  High  Court  of  Justice  in  respect 
thereof.  (3  Stephen's  JBlackst.,  11th  ed.,  p.  323  ;  Newton  v.  Nancarrow, 
15  Q.  B.  144 ;  19  L.  J.  Q.  B.  314.)  The  jurisdiction  of  the  Stannaries 
Court  is  by  the  Stannaries  Court  (Abolition)  Act  (59  &  60  Vict.  c.  45), 
transferred  to  certain  Coimty  Courts.  See,  further,  the  Stannaries  Act, 
1869  (32  &  33  Vict.  c.  19),  and  the  Stannaries  Act,  1887  (50  &  51  Vict, 
c.  43),  and  **  Company"  ante^  p.  184. 

As  to  the  exclusive  jurisdiction  of  the  Courts  of  the  Universities  of 
Oxford  and  Cambridge  in  certain  cases  within  their  cognizance,  see 
Browne  v.  Benouard,  12  East,  12;  Thornton  v.  Ford,  15  lb,  634;  Turner 
V.  Bates,  10  Q.  B.  292 ;  OinmUy,  Whititngham,  16  Q.  B.  D.  761 ;  55  L.  J. 
Q.  B.  409. 

Where  the  defect  of  jurisdiction  appears  upon  the  face  of  the  statement 
of  claim,  ttie  defendant  may  raise  the  question  of  jurisdiction  by  an 
objection  in  point  of  law.  (See  Mayor  of  London  v.  Cox,  L.  E.  2  M.  L. 
at  p.  261 ;  Bradlaugh  v.  Oossett,  12  Q.  B.  D.  271 ;  53  L.  J.  Q.  B.  209; 
Kinloch  V.  Secretary  for  India,  7  App.  Cas.  619.) 

The  superior  Courts  take  judicial  notice  of  their  own  jurisdiction ;  but 
the  j  urisdiction  of  inferior  Courts  must  be  alleged  and  proved  as  matter  of 
fact.  (See  Mayor  of  London  y.  Cox,  L.  E.  2  H.  L.  at  p.  263.)  See,  further, 
^*  Judgments  "  ante,  p.  251. 

A  total  absence  of  jurisdiction  over  the  subject-matter  of  the  action 
cannot  be  waived,  but  there  may  be  a  waiver  of  mere  matters  of  pro- 
cedure (see  Orr-Ewing  v.  Orr-Ewing,  9  App.  Cas.  34 ;  Moore  v.  Oamgee, 
25  Q.  B.  D.  244),  and  as  to  what  will  amount  to  such  waiver,  see  lb. 

For  a  statement  of  the  usual  grounds  on  which  objection  may  be  made 
to  the  jurisdiction,  see  Mayor  of  London  v.  Cox,  L.  E.  2  H.  L.  239,  261 ; 
36  L.  J.  Ex.  225. 

B.L,  3   O 


908  De/encesy  HSfc.  in  Actions  far  Wrongs. 

Justice  op  thb  Peace  (a). 


Leave  and  Licence  (6). 


(a)  See  **  Justice  of  the  Peace,*'  ante,  p.  451. 

(b)  In  actions  for  wrongs  independent  of  contract  the  leave  and  licence 
of  the  plaintiff  to  do  the  act  complained  of  shows  that  it  is  not  injuriouB, 
and  constitutes  a  defence  to  an  action  according  to  the  maxim  of  law, 
volenti  nonfit  iujurm. 

In  general,  such  leave  and  licence,  when  relied  upon  as  a  defence, 
should  be  specifically  pleaded.  (O.  XIX.  rr.  4,  15.)  This  is  always  so  in. 
actions  for  trespasses  to  land  and  realty.  (See  Kavuna<fh  v.  Gndge,  7  M. 
i^  G.  316.)  A  mere  licence  to  enter  upon  land,  whether  given  by  parol  or 
by  deed,  is  revocable  {Wood  v.  Ltadhittery  13  M.  &  W.  838,  845;  Adamm 
V.  Andrews,  15  Q.  B.  284;  Coleman  v.  Foster ^  1  H.  &  N.  37);  unless 
valuable  consideration  has  been  given  for  it,  and  the  circumstances  are 
such  as  would  have  rendered  it  enforceable  by  the  former  Courts  of 
Ijquity  (see  Eoscoe's  N.  P.  Ev.,  16th  ed.,  p.  942V  A  licence  incident  to 
or  connected  with  a  valid  grant  is  irrevocaole,  wnether  made  by  parol  or 
by  deed.  {Wood  v.  Leadbitter,  13  M.  &  W.  838,  845.)  A  grant  of  an 
interest  in  land  cannot  be  made  by  parol  except  in  the  case  of  leases  not 
exceeding  three  years  within  s.  2  of  the  Statute  of  Frauds.  (See  '*  Land'- 
lord  and  Tenant,*  ante,  p.  255;  and  8  &  9  Vict.  c.  106, 's.  3,  there  cited.) 
A  grant  of  emblements,  growing  crops,  or  other  similar  chattel  interests, 
lias  been  held  to  fall  either  within  s.  4  or  within  s.  17  of  the  Statute  of 
Frauds  (now  replaced  by  s.  4  of  the  Sale  of  Goods  Act,  1893,  cited  ante, 
p.  710),  and  a  licence  incident  to  such  grants  when  validly  made  may  be 
irrevocable.  (See  Wood  v.  Manley,  11  A.  &  £.  34;  see  Wakley\.  FrogyaU^ 
2  H.  &  0.  669 ;  33  L.  J.  Ex.  5.)  A  grant  of  an  interest  in  land,  as  a  lease 
for  a  term,  is  not  properly  described  as  a  licence,  although  it  necessarily 
includes  a  licence  commensurate  with  the  grant.  A  defendant  justifying 
under  such  an  interest  should  not  plead  leave  and  licence,  but  should 

!»lead  the  interest  according  to  its  legal  effect,-  as  a  lease  or  otherwise. 
Kavanagh  v.  Gudge,  7  M.  &  G.  316,  320.)  But  an  express  provision 
enabling  a  landlord  to  enter  and  take  possession  on  breach  of  conditions 
by  the  tenant,  and  to  plead  leave  and  licence  in  any  action  brought  for 
such  entry,  may  properly  be  so  pleaded.     {lb,) 

A  mere  licence  to  enter  ana  eject  the  plaintiff  would  not  justify  a 
forcible  entry,  such  as  is  made  illegal  by  the  5  Eic.  II.  st.  1,  c.  8.  {EdwicJs 
V.  Hawkes,  18  Ch.  D.  199;  50  L.  J.  Ch.  577.) 

As  to  leave  and  licence  in  actions  for  ti-espass  to  land,  see  further, 
*' TrespoM,**  post,  p.  970. 

Where  a  parol  licence  to  place  goods  on  the  property  of  another  is 
revoked,  the  licensee  is  entitled  to  a  reasonable  time  for  the  removal  of 
the  goods.  {Cornish  v.  Stubbs,  L.  R.  5  0.  P.  334;  39  L.  J.  C.  P.  202; 
Mellor  V.  Wath'ns,  L.  E.  9  Q.  B.  400.) 

Where  a  hiring  agreement  contained  a  licence  to  the  bailor  to  enter  on 
the  hirer's  premises  and  seize  the  goods  on  default  of  payment  of  the  hire 
instalments,  it  was  held  that  this  licence  was  not  assignable  separately 
from  the  goods.    {Exp.  Rowlings,  22  Q.  B.  D.  193.) 
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Defence  of  Leave  and  Licence. 

The  defendant  did  what  is  complained  of  by  the  plaintiflE's 
leave  [state  when  and  how  the  leave  was  given^  where  practicable^^. 


Reply  of  a  Revocation  of  the  Leave  (c). 

On  the  — —  of ,  18 — ,  before  any  of  the  alleged  tres- 
passes [or,  grievances],  the  plaintiff  revoked  the  alleged  leave, 
and  then  [verbally]   gave  notice   of  such  revocation  to  the 


defendant. 


Libel:  see  ^^ Defaniationy^  ante^  p.  875. 


Lien  (a). 


Aoqniescence  by  the  plaintilP  in  the  erection  of  a  nuisance  to  his  pro- 
perty may  in  some  cases  amount  to  a  defence,  although  the  facts  fall 
short  of  what  is  required  for  proof  of  leave  and  licence  at  common  law. 
iDavies  v.  Marshall,  10  C.  B.  N.  S.  697 ;  31  L.  J.  C.  P.  61.)  In  such  cases 
the  defendant,  if  he  relies  on  the  equitable  doctrines  as  to  standing  by 
and  encouragement,  &c.  (see  '^Lights,**  posty  p.  916),  should  plead  the 
facts  specifically. 

(c)  Formerly,  where  leave  and  licence  was  pleaded,  a  revocation  of  the 
licence  might  ordinarily  be  proved  under  a  joinder  of  issue  on  such 
defence  {Barnes  v.  Hunty  11  East,  451 ;  Adams  v.  Andrews ,  15  Q.  B.  284) ; 
but  now  it  would  seem  that,  where  the  plaintiff  relies  upon  such  revoca- 
tion, it  would  be  safer  to  plead  it  specificall)'  (0.  XIX.  rr.  4,  16). 

Where  the  defence  restricts  the  statement  of  claim  to  certain  occasions 
or  to  a  certain  extent,  and  the  plaintiff  intends  to  claim  in  respect  of  other 
occasions,  or  for  an  excess  beyond  the  terms  of  the  licence,  this  would 
formerly  have  necessitated  a  new  assignment,  but  now  the  plaintiff  should 
amend  his  statement  of  claim,  or  reply  specially  under  0.  XXTTT.  r.  6, 
cited  ajitCy  p.  565. 

In  general,  an  abuse  of  a  licence  or  authority  given  by  law,  rendering 
the  defendant  a  trespasser  ab  initio,  must  be  replied  specially  as  new 
matter,  avoiding  the  effect  of  the  defence ;  and  it  cannot  be  shown  under 
a  reply  merely  taking  issue  on  the  defence. 

As  to  pleading  leave  and  licence  in  answer  to  a  claim  or  defence  under 
the  Prescription  Act,  see  **  Common,*'  ante,  p.  862 ;  **  Ways,**  post,  p.  1001. 


particulars  of  the  debt  m  respect 

given  (see  O.  XIX.  r.  6,  ante,  p.  8).    If  such  particulars  are  not  given, 
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the  oppoeite  party  may  apply  for  them  under  O.  XIX.  r.  7,  cited  anU^ 
p.  37.  (See,  under  the  former  practice,  Owen  v.  Nickaony  30  L.  J.  Q.  B. 
125.) 

Where  a  defence  of  lien  is  set  up  in  answer  to  an  action  for  the  deten- 
tion of  goods,  the  plaintiff,  if  his  tiUe  to  the  goods  is  otherwise  undis- 
puted, may  apply  by  summons  at  chambers  for  an  order  giving  him  leave 
to  pay  money  mto  Court  to  abide  the  event  of  the  action,  and  requiring  the 
defendant  to  give  up  the  goods  to  the  plaintiff  on  such  payment  into 
Court  being  made.  (See  0.  L.  r.  8,  cited  **  Detention  of  Oooda,**  anie^ 
p.  892.) 

AVhere  a  bailee  has  expended  his  labour  and  skill  on  goods  delivered  to 
him  for  that  purpose,  he  has  a  lien  at  common  law  for  his  charge  for  the 
work.  Thus  the  artificer  to  whom  goods  are  delivered  for  the  purpose  of 
being  worked  up  into  form,  and  the  farrier  by  whose  skill  an  animal  is 
cured  of  a  disease,  and  the  horsebreaker  by  whose  skill  he  is  rendered 
manageable,  have  liens  on  them  in  respect  of  their  charges.  (5car/e  v. 
Morgan^  4  M.  &  W.  270,  283.)  A  carriage-maker  has  a  lien  for  the 
repairs  done  to  a  carriage  delivered  to  him  to  be  repaired.  {Oreen  v. 
Shewell,  cited  4  M.  &  W.  277 ;  see  Pinnock  v.  Harrison,  3  M.  &  W.  532.) 
The  keeper  of  a  stallion  has  a  lien  on  a  mare  sent  him  to  be  covered. 
( Scarf e  v.  Morgan,  4  M.  &  W.  270.)  A  trainer  of  racehorses  has  a  lien 
lor  his  charge  for  keeping  and  training  them  (Sevan  v.  WaterB,  Mo.  A  M. 
235) ;  but  if  the  owner  expressly  stipulated  for  the  possession  of  his  horse 
when  required,  the  trainer  has  no  lien  (eee  Scarf e  v.  Morgan,  4  M.  &  W. 
270,  284 ;  Jackson  v.  Cummins,  5  M.  &  W.  342,  350) ;  so  a  livery  stable- 
keeper  has  no  lien  for  the  keep  of  a  horse,  because  the  owner  impliedly, 
if  not  expressly,  stipulates  for  the  possession  when  required  {Jtidson  v. 
Etheridge,  1  C.  &  M.  743) ;  and,  in  like  manner,  an  agister  of  cattle  has 
no  lien,  because  the  natui'e  of  the  bailment  is  inconsistent  with  a  deten- 
tion by  him  {Jackson  v.  Cummins,  5  M.  &  W.  342). 

As  to  an  innkeeper's  lien,  see  **  Innkeeper,^'  ante,  p.  904;  and  as  to  an 
auctioneer's  lien,  see  **  Auctioneer,"  ante,  p.  109. 

A  shipwright  has  a  lien  for  repairs  to  a  ship.  (See  Franklin  v.  Hosier, 
4  B.  &  Aid.  341 ;  Exp.  Willoughhy,  16  Ch.  D.  604.)  The  work  and  skill 
for  which  the  lien  is  created  must  be  expended  upon  the  goods  them- 
selves, as  in  the  above  examples,  and  as  in  the  case  of  assaying  gold  or 
jewels,  or  weighing  or  carrying  goods.  (See  Steadman  v.  Hockley,  Id  M. 
&  W.  553,  556  ;  Cumpston  v.  Haigh,  2  Bing.  N.  C.  449.)  Work  and  skill 
expended  **  with  and  in  respect  of  "  the  goods  is  not  sufficient,  and  a  plea 
which  alleged  that  a  conveyancer  had  transacted  business  '*  with  and  in 
respect  of  "  deeds,  and  claimed  a  lien  upon  the  deeds  for  his  charges  for 
the  business,  was  held  bad.    {Steadman  v.  Hockley,  supra,) 

Where  several  parcels  of  goods  are  delivered  under  one  contract  for  the 
purpose  of  having  work  done  upon  them,  the  bailee  has  a  lien  on  the 
whole  for  the  whole  price,  though  the  goods  are  delivered  at  different 
times.  {Marks  v.  Lahee,  3  Bing.  N.  C.  408.)  A  bailee  does  not  lose  his 
lien  merely  by  claiming  it  for  other  charges  besides  that  for  which  he  is 
entitled  to  hold  it,  or  by  claiming  it  for  too  great  an  amount,  unless  the 
proper  amount  is  tendeied,  or  the  bailee  so  conducts  himself  as  to  dispense 
with  such  tender.  {Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  Kerford  v.  Mondel^ 
28  L.  J.  Ex.  303  ;  Allen  v.  Smith.  12  C.  B.  N.  S.  638  ;  31  L.  J,  C.  P.  306.) 
Whore  a  chattel  is  detained  for  a  lien,  the  party  detaining  it  cannot  charge 
for  keeping  and  taking  care  of  it  during  sudi  detention.  (Somes  y.  Briii^ 
Empire  Shipping  Co,,  8  H.  L.  C.  338 ;  30  L.  J.  Q.  B.  229.)  A  lien  cannot 
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be  got  rid  of  by  an  offer  to  set  off  a  debt  against  the  amount  of  the  lien 
(see  Clarke  v.  Fdl,  4  B.  &  Ad.  404^ ;  but  an  agreement  that  tiie  one  debt 
should  be  set  off  against  the  otner  would  be  equivalent  to  payment 
(Finnock  v.  Harrison,  3  M.  &  W.  532 ;  see  Ex  p,  BameU,  L.  K.  9  Ch. 
293 ;  43  L.  J.  B.  87). 

Whether  taking  security  for  a  debt  amounts  to  a  waiver  of  the 
lien  depends  on  me  circumstanoes  of  the  particular  case.  {Angtis  v. 
McLachlan,  23  Oh.  D.  330 ;  52  L.  J.  Ch.  587 ;  In  re  Taylor,  (1891)  1  Ch. 
590;  60  L.  J.  Oh.  525.) 

By  ezj)re8S  agreement,  or  by  the  usage  of  particular  trades  or  profes- 
sions, a  lien  may  be  created  for  the  general  balance  of  account  between 
the  parties;  thus  a  solicitor  has  a  general  lien  for  his  taxable  costs, 
charges  and  expenses  as  such  solicitor  on  the  deeds  and  papers  of  his 
clients  which  have  come  to  his  hands  in  the  course  of  his  professional 
employment.  (^Stevenson  v.  Blakelock,  I  M.  &  S.  635 ;  In  re  Qallard,  31 
Ch.  D.  296;  In  re  Taylor,  (1891)^  1  Ch.  590;  60  L.  J.  Ch.  525;  In  re 
LUwelHn,  (1891)  3  Ch.  145;  60  L.  J.  Ch.  732;  see  1  Chitty's  Practice, 
14th  ed.,  pp.  159  et  seq.)  A  banker,  in  the  absence  of  agreement  to  the 
contrary,  nas  a  general  lien  upon  the  securities  of  his  customers,  which 
are  in  his  hands  as  a  banker.  {Brandao  v.  Barnett,  12  CI.  &  F.  787 ; 
Leeee  v.  Martin,  L.  R.  17  Eq.  224 ;  Misa  v.  Carrie,  1  App.  Cas.  554 ;  45 
L.  J.  Q.  B.  852 ;  In  re  European  Bank,  L.  B.  8  Ch.  41 ;  In  re  Bowes,  33 
Ch.  D.  586.)  As  to  what  is  a  security  within  a  banker's  general  lien,  see 
Wylde  v.  Radford,  33  L.  J.  Ch.  51 ;  and  as  to  the  right  of  a  banker  to 
retain  a  customer's  .balance  against  bills  discounted  for  him,  see  Agra 
and  Masterman*s  Bank  y.  Hoffman,  34  L.  J.  Ch.  285.  A  factor  has  a 
general  lien  upon  all  goods  consigned  to  him  as  factor.  {Dixon  v.  Stans- 
feld,  10  0.  B.  398 ;  Stevens  v.  Biller,  25  Ch.  D.  31 ;  53  L.  J.  Ch.  249.J  So 
also  a  packer  has  a  general  lien  upon  the  goods  of  his  customer  whicn  are 
in  his  hands.  {In  re  WiU,  2  Ch.  D.  489 ;  45  L.  J.  B.  118.J)  A  wharfinger 
or  warehouseman  has  a  similar  lien.  {Holdemess  y.  ColUnson,  7  B.  &  0. 
212.)  A  warehouseman  cannot  assert  a  general  lien  against  all  goods 
deposited  by  a  factor  in  his  own  name  whether  his  goods  or  not.  {Leuck' 
hart  y.  Cooper,  3  Bing.  N.  C.  99  ;  and  see  Dresser  y.  Bosanquet,  4  B.  &  S. 
460 ;  32  L.  J.  Q.  B.  57,  374.)  Stockbrokers  haye  a  general  lien  upon  the 
securities  of  their  customers.  {Jones  y.  Peppercorne,  1  Johns.  430;  28 
L.  J.  Oh.  158.) 

Carriers  of  goods  have  at  common  law  only  a  particular  lieu  for  their 
charges  in  respect  of  the  specific  ^oods  carried,  though  they  may  obtain  a 
general  lien  by  express  or  imphed  contract  or  by  statute.  (See  Butler 
V.  WooleoU,  2  B.  &  P.  N.  R.  64 ;  Wiltshire  Iron  Co.  v.  0.  W.  Ry.  Co.,  L.  R. 
6  Q.  B.  776,  780 ;  Rushforth  v.  Hadfield,  6  East,  518 ;  7  Ih.  224 ;  Browne 
on  Carriers,  pp.  336,  339 ;  Hodges  on  Railways,  7th  ed.,  p.  593.) 

A  railway  company  has  a  Ben  for  cloak-room  charges  upon  goods 
deposited  in  their  closJc-room,  and  that  even  against  a  third  person  who  is 
the  rightful  owner  of  the  goods,  see  Singer,  <fec.  Co,  y.  London  &  S.  W.  Ry. 
Co.,  (1894)  1  Q.  B.  833. 

A  mere  lien  gives  no  right  of  sale,  and  is  not  assignable  {M*Comhie  y. 
Davies,  7  East,  5  ;  Legg  v.  Evans,  6  M.  &  W.  36 ;  Thames  Ironworks  Co,  y. 
Patent  Derrick  Co,,  IJ.  &  H.  93 ;  29  L.  J.  Ch.  714 ;  Ilalliday  y.  Hofgate, 
L.  R.  3  Ex.  299 ;  37  L.  J.  Ex.  174) ;  but  a  pledge  of  goods  to  secure  re- 
payment of  a  debt  gives  a  power  of  sale  upon  the  debtor  s  default,  and  is 
assignable  {Pigot  v.  Cuhl^fy,  15  C.  B.  N.  S.  701 ;  33  L.  J.  C.  P.  134 ; 
Donald  y.  Suckling,  Ji.  R.  1  Q.  B.  5S5  ;  35  L.  J.  Q.  B.  232  ;  In  re  Mnrritt, 
18  Q.  B.  D.  at  pp.  232,  235). 
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Defence  to  an  Action  for  Detention  of  OoodSy  that  the  Goods 
were  detained  in  Exercise  of  a  Eight  of  Lien, 

{See  R.  S.  C.  1883,  App.  2).,  Sect.  VL) 

The  goods  were  detained  [and  are  still  detained]  for  a  lien  to 
wUch  the  defendant  was  [and  is]  entitled. 

Particulars  are  as  follows : — 

The  lien  was  [or,  is]  for,  &c.  [give  particulars  of  the  debt^  Sfc. 
for  which  the  lien  is  claimed :  see  the  form  next  referred  to]. 


Defence  of  Lien  by  a  Carrier  :  see  R.  S,  C.  1883,  App.  Z)., 
Sect.  FJ.,  cited  "  Detention"  ante^  p.  891. 


Defence  of  Lien,  in  an  Action  for  Conversion  of  Goods,  or 

for  Trespass  to  Goods. 

The  alleged  grievances  [or,  The  acts  (or,  matters)  complained 
of]  consisted  in  the  detention  of  the  goods  by  the  defendant  for 
a  hen  to  which  the  defendant  was  entitled. 

Particulars  are  as  follows : — 


Defence  to  an  Act  ion  for  Detention  or  Conversion  ofDeeds^ 
that  they  were  deposited  as  a  Security  for  a  Debt 

The  plaintiflE  on  the of ,  18 — ,  before  the  alleged 

detention  [or,  grievance]  deposited  the  deeds  with  the  defendant 
to  be  kept  bj  him  as  a  pledge  and  security  for  and  mitil  the 

repayment  to  him  of  £ then  lent  by  him  to  the  plaintiff 

upon  the  security  of  the  deeds,  and  the  defendant  accordingly 
received  them  on  those  terms,  and  at  the  time  of  the  alleged 

detention  [or,  grievance]  the  said  sum  of  £ was  [and  the 

same  still  is]  due  and  unpaid  to  the  defendant,  and  the  defen- 
dant therefore  detained  [and  still  detains]  the  deeds  [and 
refused  (and  still  refuses)  to  give  them  up  to  the  plaintiff], 
which  is  the  alleged  detention  [or,  grievance]. 


As  to  pledges  to  pawnbrokers,  see  the  Pawnbrokers  Act,  1872,  and 
**  Faivnhrokers,*^  ante,  p.  310. 

As  to  the  lien  of  an  unpaid  vendor,  and  his  rights  in  respect  therecf , 
see  the  Sale  of  Goods  Act,  1893,  as.  39,  41,  42,  43,  47,  48. 
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^epli/  to  a  Defence  of  Lieny  of  a  Tender  of  the  Debt  before  the 
alleged  Convei'sion  or  Detention  of  the  Goods  (b). 

[^If  the  amount  tendered  teas  leas  than  the  amount  of  the  debt  as 
alleged  in  the  defence^  commence  by  stating  the  true  amount  of  the 
debty  asyfor  instance^  The  amount  due  from  and  payable  by  the 
plaintifiE  to  the  defendant  for  the  alleged  work  and  materials 

was  £ ,  and  no  more,  that  being  the  amount  which  was 

agreed  to  be  paid  by  the  plaintiff  to  the  defendant  for  the  same. 

and]  the  plaintiff  on  the of ,  18 — ,  before  the  alleged 

detention  [oi\  before  any  of  the  alleged  grievances],  tendered 

and  offered  to  pay  to  the  defendant  [the  said]  £ ,  in  satis- 

f6U3tion  and  discharge  of  the  alleged  lien,  that  sum  being  suffi- 
cient to  satisfy  and  discharge  the  said  lien,  and  then  requested 
the  defendant  to  deliver  up  the  goods  to  the  plaintiff,  which  the 
defendant  refused  to  do. 


Defence  under  the  Factors  Act,  1889,  to  an  Action  for  Detention 
or  Conversion  of  Ooodsy  that  they  were  pledged  to  the  Defend 
dant  by  a  Mercantile  Agent  in  Possession  thereof  unth  the 
Owner^s  Consent  and  acting  in  the  ordinary  Course  of  Busi- 
ness {c). 

Before  the  alleged  detention  [or,  conversion],  J.  K.  was  a 
mercantile  agent  of  the  plaintiff  [or,  of  L.  M.,  the  then  owner 

(6)  Wherever  the  facts  which  the  plaintiff  intends  to  prove  in  order  to 
negative  or  defeat  a  defence  of  Hen  would  be  hkely  to  take  the  defendant 
by  surprise,  it  is  necessary  to  reply  them  specially.  (See  O.  XIX.  r.  15.) 
In  general,  therefore,  where  the  plaintift'  soeks  to  defeat  the  defendant's 
claim  of  Hen  by  evidence  of  a  tender  of  the  amount  of  the  debt,  he  should 
reply  such  tender  specially,  even  where  the  defence  is  in  the  simple  form 
given  by  the  R.  S.  G.  1883,  App.  D.,  Sect.  VI. 

Where  a  lien  has  arisen  in  respect  of  work  done  to  different  articles 
under  one  contract,  the  tender,  in  order  to  defeat  the  Hen  on  any  of  the 
articles,  must  be  a  tender  of  the  whole  amount  due  for  tJie  work  under 
the  contract.  (Marks  v.  Lahee,  cited  ante,  p.  910 ;  Coombs  v.  Noad,  10 
M.  &  W.  127.) 

It  is  not  necessary  that  money  should  be  paid  into  Court  on  such  reply 
of  tender,  as  O.  XXII.  r.  3  (cited  **  Tender ,*'  ante,  p.  848)  only  appHes  to 
defences  and  to  repHes  to  counterclaims. 

(c)  The  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  consoHdated  the  law, 
repealed  the  previous  Factors  Acts,  and,  with  some  modifications,  re-enacted 
the  proyisions  of  those  Acts. 

The  form  in  the  text  is  founded  upon  s.  2  (1)  of  that  Act,  which  enacts 
that — **  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
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of  the  goods,]  within  the  meaning  of  the  Factors  Act,  1889, 
and  was,  with  the  consent  of  the  plaintiff  [or,  the  said  L.  M.]] 

or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the  ordinarj 
course  of  business  of  a  mercantile  agent,  shall,  subject  to  the  proyisions 
of  this  Act,  be  as  valid  as  if  he  were  expressly  authorized  by  the  owner 
of  the  goods  to  make  the  same ;  provided  that  the  person  taking  undei 
the  disposition  acts  in  good  faith,  and  has  not  at  the  time  of  the  dispo- 
sition notice  that  the  person  making  the  disposition  has  not  authority  to 
make  the  same.'* 

A  revocation  of  the  owner's  consent  to  the  possession  of  such  agent  does 
not  affect  the  validity  of  the  transaction.    (See  s.  1  ^2).^ 

The  Act  (see  s.  1)  provides  that  ** mercantile  agent  snail  ''mean  a  mer* 
cantile  agent  having  in  the  customary  course  of  his  business  as  such  agent 
authority  either  to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale, 
or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods  ;  and  that ' '  a 
person  shall  be  deemed  to  be  in  posaeasiofi  of  goods  or  of  the  documents  of 
title  to  goods,  where  the  goods  or  documents  are  in  his  actual  custody  or 
are  held  by  any  other  person  subject  to  his  control  or  for  him  or  on  his 
behalf " ;  and  that ' '  goods  "  shall  * '  include  wares  and  merchandise  " ;  and 
that  '* pledge''  shall  '*  include  any  contract  pledging,  or  giving  a  lien  or 
security  on,  goods,  whether  in  consideration  of  an  original  advance  or  of 
any  further  or  continuing  advance  or  of  any  pecuniary  liabilibr*" 

By  s.  3,  ''a  pledge  of  the  documents  of  title  to  goods  shall  be  deemed 
to  be  a  pledge  of  the  goods."  As  to  what  are  '*  documents  of  title," 
see  8.  1  (4). 

By  s.  4,  **  where  a  mercantile  agent  pledges  goods  as  security  for  a  debt 
or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the 
pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could 
have  been  enforced  by  the  pledgor  at  the  time  of  the  pled^." 

Where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or 
of  a  negotiable  security,  the  pledgee  acquires  no  right  or  interrat  in  the 
goods  so  pledged  in  excess  of  the  value  of  the  goods,  documents,  or 
security,  when  so  delivered  or  transferred  in  exchange.    (See  s.  5.) 

It  would  not  be  a  good  reply  to  a  defence  of  a  pledge  of  the  goods  under 
8.  2  (1)  above  cited,  that  the  owner's  consent  to  me  agent*s  posseasion 
was  procured  by  the  fraud  of  the  agent.  (See  Sheppard  v.  Union  Bank,  7 
H.  &  N.  661 ;  31  L.  J.  Ex.  164.) 

As  to  dispositions  of  goods  or  documents  of  title  by  vendors  who,  not- 
withstanding a  previous  sale,  are  in  possession  thereof,  or  by  buyers  who 
with  the  consent  of  the  sellers  to  them  are  in  possession,  see  ss.  8,  9,  or, 
the  similar  provisions  contained  in  s.  2d  of  the  Sale  of  Gh>ods  Act,  1893, 
cited  **  Conversion,^*  ante^  p.  387 ;  Hdby  v.  Mathews,  lb.;  Payne  v.  ^iUon^ 
( 1895)  2  Q.  B.  537 ;  65  L.  J.  U.  B.  150 ;  Hull  Hopes  Co.  v.  Adams,  65 
L.  J.  Q.  B.  114. 

By  s.  10,  "  where  a  document  of  title  to  goods  has  been  lawfully  trans- 
ferred to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person 
transfers  the  document  to  a  person  who  takes  the  document  in  good  faith 
and  for  valuable  consideration,  the  laRt-mentioned  transfer  shaU  have  the 
same  effect  for  defeating  any  vendor^s  lien  or  right  of  stoppage  in  transitu 
as  the  transfer  of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage 
in  transitu." 

The  provisions  of  the  Factors  Act  are  not  affected  by  those  of  the  Sale 
d  Goods  Act,  1893.    (See  s.  21  (2)  of  that  Act.) 
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in  possession  of  the  goods,  [which  were  goods  within  the  mean- 
ing of  that  Act,]  and  on  the of ,  18 — ,  the  said  J.  K., 

being  so  in  possession  of  the  goods  as  such  agent  as  aforesaid,  and 
acting  in  the  ordinary  course  of  business  of  a  mercantile  agent, 
imder  a  contract  then  made  by  him  with  the  defendant,  in  con- 
sideration of  an  advance  of  £ then  made  to  the  said  J.  K. 

by  the  defendant,  pledged  and  delivered  the  said  goods  to  the 
defendant  as  security  for  the  said  advance  [and  for  interest  pay- 
able thereon  by  J.  K.to  the  defendant  under  the  said  contract 

at  the  rate  of per  cent,  per  annum  from  that  date  until 

repayment  of  the  principal],  and  the  defendant  received  and 
held  the  goods  on  those  terms,  and  acted  throughout  in  good 
faith,  and  had  no  notice  at  the  time  of  the  said  pledge  that  J.  K. 
was  not  authorized  to  maJ^e  the  same;  and  the  said  sum  of 

£ [with  interest  thereon  from  the  said  date  at  the  rate 

aforesaid]  was  at  the  time  of  the  alleged  detention  [or,  con- 
version] [and  still  is]  unpaid  and  due  to  the  defendant,  and  the 
defendant  therefore  detained  [and  still  detains]  the  goods  and 
refused  [and  still  refuses]  to  deliver  them  to  the  plaintiff,  which 
is  the  alleged  detention  [or,  conversion]. 


Lights  (fl). 

Denial  of  tlie  alleged  Obstruction  of  the  Light  (a). 

The  light  has  not  [or.  The  plaintiff's  lights  have  not]  been 
obstructed  or  interfered  with  by  the  defendant's  building  [or, 


(a)  The  plaintifrs  possession,  or  his  property  in  the  reversion,  if  he  sues 
as  reversioner,  must,  if  disputed,  be  expressly  denied. 

It  seems  that  so  much  of  s.  5  of  the  Freecription  Act  ^2  &  3  Will.  IV. 
c.  71]  as  authorized  general  allegations  and  general  denials  of  the  right  in 
pleaoings  in  actions  for  disturbance  of  prescriptive  rights  has  been  im- 
pliedly repealed  by  the  Judicature  Acts  and  the  Eules  thereunder.  (See 
**  Comnwriy^'  aute,  p.  861.)  Hence,  where  the  claim  alleges  that  the 
lights  are  ancient,  or  that  the  right  is  claimed  under  the  Prescription  Act, 
the  defendant  cannot  rely  upon  a  mere  general  denial  of  the  right  as 
covering  all  the  grounds  of  defence  referred  to  by  that  section,  and  should 
therefore  specifically  deny  such  allos;ations  of  the  facts  constituting  the 
right  as  he  wishes  to  dispute,  and  plead  specially  the  particular  matters 
on  which  he  relies  as  negativing  the  effect  of  those  facts  or  as  justifying 
the  obstruction. 

An  agreement  for  an  easement  of  light,  &c.,  may  be  taken  out  of  the 
Statute  of  Frauds  by  the  application  of  the  equitable  doctrine  of  part 
performance.     {AIcManua  v.  Cooke ,  3o  Ch.  D.  C81.) 
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The  building  erected  by  the  defendant  has  not  obstrneted  or 
diminiBhed  the  access  of  light  to  the  plaintiff's  windows]. 


A  like  Defence  to  an  Action  for  an  Injunction  to  restrain  a 

threatened  Obstruction  of  Light. 

{R.  S.  a  1883,  App.  D.,  Sect.  VI.) 

The  plaintiff's  lights  wiU  not  be  materially  interfered  with 
by  the  defendant's  buildings. 


Denial  of  the  Plaintiff^  s  Possession  of  the  House  in  respect  of  which 

he  claims  the  Right  of  Light. 

The  plaintiff  was  not  [or,  was  not  and  is  not]  the  owner  or 
occupier  [or,  lessee  or  occupier]  of  the  said  house  [or,  is  not  (or, 
was  not)  possessed  of  the  said  house,  according  to  the  allegatiotis 
in  the  statement  of  claim']. 


Defences  to  an  Action  by  a  Retei*sionery  denying  the  Rever- 
sion, 8fc.:  see  ^^ Reversion, ^^  post,  p.  959. 


Defence  denying  that  the  Lights  are  Ancient  Lights  (6). 
{R.  8.  C.  1883,  App.  D.,  Sect.  VL) 
The  plaintiff's  lights  are  not  ancient. 


The  right  to  light  and  fdr  may  be  lost  by  abandonment.  (See  '*  Lt'ghU," 
ante,  p.  453.) 

As  to  the  defence  that  the  plaintiff  stood  by  and  acquiesced  in  and 
impliedly  consented  to  the  erection  of  the  defendant's  building,  see  Davies 
V.  Marshall,  10  0.  B.  N.  S.  697 ;  31  L.  J.  0.  P.  61 ;  Rtiasdl  v.  Watts,  10 
App.  Cas.  590 ;  **Injunctum"  ante,  p.  902.  Whore  the  equitable  doctrines 
o!  acquiescence  are  relied  upon  by  the  defendant,  it  is  a  good  reply  that 
the  acquiescence  wets  procured  by  a  false  representation  on  the  part  of  the 
defendant,  that  the  mtended  building  would  not  obstruct  the  light 
{Davies  v.  Marshall,  supra,) 

As  to  injunctions  in  actions  for  the  obbtruction  of  hght,  see  **LighiSy* 
ante,  p.  454  ;  ** Injunction  "  ante,  p.  446. 

{h)  This  denial  is  only  appropriate  to  cases  in  which  the  statement  of 
daim  is  framed  in  accordance  with  the  general  form  giyexi  in  the  B.  S.  0. 
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Defence  to  an  Action  in  which  the  Claim  is  expressly  made  under 
the  Prescription  Acty  1832,  s.  3,  denying  the  alleged  Enjoy- 
fnent  (c). 

The  access  and  use  of  light  through  the  said  window  to  and 
for  the  said  house  has  not  heen  enjoyed  therewith  for  the  said 
period  of  twenty  years  [or,  was  not  enjoyed  therewith  for  the 
statutory  period  of  twenty  years]  within  the  meaning  of  the 
Prescription  Act,  1832,  ss.  3  and  4. 


The  like  J  alleging  an  Interruption  of  the  Er^joyment  (d). 

The  alleged  enjoyment  of  the  lights  during  the  statutory 
period  of  twenty  years  was  interrupted  by  [state  how  and  when^ 
as  for  instance^  the  defendant  erecting  on  nis  land  a  wooden 

hoarding  in  front  of  the  plaintiff's  said  windows  in ,  18 — , 

and  maintaining  the  said  hoarding  so  erected  imtil ,  18 — ], 

and  the  plaintiff  submitted  to  and  acquiesced  in  the  said  inter- 
ruption for  more  than  one  year  from  the  time  of  his  haying 
notice  of  the  said  interruption,  and  of  the  defendant  being  the 
person  who  made  or  authorised  the  same  to  be  made. 


The  like  J  alleging  that  the  Enjoyment  tvas  by  Consent  (e). 

The  access  and  use  of  the  light  through  the  said  windows 

during  the  said  twenty  years   [or,  from  ,  18 — ,  to , 

18 — ,]  was  enjoyed  by  consent  expressly  given  for  that  purpose 
by  the  defendant  [or, ,  the  defendant's  predecessor  in 


1883,  App.  C,  Sect.  YI.,  anie,  p.  456,  and  see  a  form  of  defence,  ante^ 
p.  858.  It  operates  in  those  cases  as  a  denial  that  the  lights  had  been 
enjoyed  for  twenty  years  before  action,  or  from  time  immemorial. 

(c^  See  the  preceding  notes,  and  ss.  3,  4,  6  of  the  Prescription  Act,  1832, 
citea  ante^  pp.  452,  374.  The  right  to  light  is  not  dealt  with  by  s.  2  of 
that  Act.     ( Wheatofi  v.  Maple,  (1893)  3  Ch.  48 ;  62  L.  J.  Ch.  963.) 

(d)  As  to  what  amounts  to  an  interruption  within  s.  3  of  the  Prescrip- 
tion Act,  see  s.  4,  and  the  cases  cited  ^*  Lights,^*  antCy  p.  452 ;  **  Common" 
antCy  p.  374. 

(f)  By  s.  3  of  the  Prescription  Act,  enjoyment  of  the  light  for  the 
statutory  period  does  not  confer  a  right  under  the  statute,  if  it  appears 
that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly  given 
or  made  for  that  purpose  by  deed  or  writing.  {Bewley  v.  Atkinson,  13  Ch. 
D.  283 ;  49  L.  J.  Ch.  153 ;  Mitchell  v.  CantHll,  37  Ch.  D.  56 ;  67  L.  J. 
Ch.  72.) 
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title]  to  the  plaintiff  [or,  the  plaintiff's  predeceasors  in  title]  by 
a  deed  [or,  writing]  dated  the of ,  18 — . 


Defence  to  an  Action  for  Trespass^  justifying  an  Entry  on  the 
Plaintiff^ s  Land  to  remove  an  Obstruction  to  tJie  Defendants 
Ancient  Lights  (/). 

At  the  time  of  the  alleged  trespasses  the  defendant  was 

fossessed  of  a  house  adjoining  the  said  land,  and  was  entitled 
state  hotCj  e.g.,  by  prescription  under  the  2  &  3  Will.  IV.  c.  71] 
to  the  access  and  use  of  light  to  and  for  the  said  house  through 
an  ancient  window  therein,  viz.,  the  [library  window  on  the 
fi;round  floor  of  the  said  house]  ;  and  because  the  said  [hoarding] 
had  been  wrongfully  erected  in  violation  of  the  said  prescriptive 
right,  and  wrongfully  obstructed  the  light,  and  prevented  the 
same  from  entering  the  said  house  through  the  said  window,  the 
defendant  entered  the  said  land  and  pulled  down  the  said 
hoarding  in  order  to  remove  the  said  obstruction,  doing  no  more 
than  was  necessary  for  that  purpose,  which  are  the  alleged 
trespasses. 


Limitation,  Statutbs  of  (a). 

Defence  to  an  Action  tcithin  the  Statute  of  Limitatiom^  21  Jac.  /. 
c.  16,  «.  3,  that  the  Action  is  barred  by  that  Statute  {a), 

{See  R.  S.  (7.,  1883,  App.  D.,  Sect.  IF.) 

The  plaintiff's  right  [or,  rights]  of  action  was  [ar,  were]  barred 
by  [^here  state  the  statute  by  which  the  period  of  limitation  isjixed, 
aSffor  instance^  the  Statute  of  Limitations,  21  Jac.  I.  c  16]. 


(/)  See  Duke  of  Norfolk  v.  Arbuthnot,  4  0.  P.  D.  290 ;  5  76.  390 ;  48 
L.  J.  C.  P.  737 ;  49  lb.  782. 

(a)  The  Statutes  of  Limitation  must,  in  general,  be  specially  pleaded  in 
actions  for  wrongs,  as  in  actions  upon  contracts,  see  0.  XIX.  r.  Id; 
<<  Limitation^  Statutes  of,**  ante,  p.  766.  As  to  actions  for  the  recoTerr  of 
land,  aeepoetf  p.  921. 

The  pnncipfli  enactments  respecting  the  limitation  of  actions  for  wrongs 
are  as  follows : — 

The  Limitation  Act,  1623  (21  Jac.  I.  c.  16),  s.  3,  provides  that  actions 
for  trespass  to  land,  actions  for  trespass  to  goods,  actions  for  conver- 
sion or  detention  of  goods,  actions  of  replevin,  and  all  actions  upon 
the  case  (other  than  for  slander)  must  be  commenced  within  »ix  yean 
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next  after  the  cause  of  such  actions,  and  not  after ;  actions  for  trespass 
to  the  person,  such  as  assault,  battery,  wounding,  and  imprisonment, 
within  four  years  next  after  the  cause  of  such  actions,  and  not  after ; 
actions  for  slanderous  words  within  two  years  next  after  the  words 
spoken,  and  not  after. 

The  limitations  prescribed  b^this  enactment  in  respect  of  the  particular 
forms  of  action  therein  mentioned  are  applicable  to  actions  under  the 
Judicature  Acts,  whereyer  the  facts  constituting  the  plaintiff's  case  are 
such  as,  before  the  Judicature  Acts,  would  have  been  sued  on  in  those 
forms  of  action  respectiyeljr,  and  would  have  been  subject  to  those  limi- 
tations. As  to  the  meaning  of  ** actions  upon  the  case"  in  the  above 
emuifcment,  see  3  Blackst.  Comm.  122;  Broom's  Comm.,  2nd  ed.,  p.  120; 
Oihbe  Y.  Ouildf  8  Q.  B.  D.  at  p.  302.  That  term  includes  actions  for 
defamation,  and  actions  for  negligence,  as  well  as  many  other  actions 
in  which  the  injury  is  not  the  direct  or  immediate  result  of  the  acts  com- 
plained of.     (See  lb, ;  and  **  Limitation,  Statutes  q/,"  ante,  p.  767.) 

By  the  3  &  4  Will.  lY.  c.  42,  s.  3,  actions  for  penalties,  &c.  given  by 
any  statute  to  the  party  grieved  must  be  commenced  within  two  years 
after  the  cause  of  action  accrued.  (See  **  Limitation,  Statutes  o/,''  ai^te, 
p.  767.)  As  to  the  limitation  of  actions  on  penal  statutes  by  informers, 
see  the  31  £liz.  c.  5,  s.  5,  **  Limitation,  Statutes  of,^^  ante,  p.  768.  As  to 
disabilities,  &c.,  see  **  Limitaiion,  Statutes  of,"  ante,  pp.  768  et  seq. 

By  the  3  &  4  Will.  IV.  c.  42,  s.  2  (cited  ''Executors,"  ante,  p.  424),  an 
action  may  be  maintained  by  the  executors  or  administrators  of  a  deceased 
person  for  injuries  to  the  real  estate  of  such  person  committed  in  his  life- 
time, for  which  an  action  might  have  been  maintained  by  such  person, 
**  so  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided  such  action 
shall  be  brought  within  one  year  after  the  death  of  such  person."  The 
same  section  provides  that  an  action  may  be  maintained  against  the  exe- 
cutors or  administrators  of  any  person  deceased  for  any  wrong  committed 
by  him  in  his  lifetime  to  another  in  respect  of  his  property,  real  or  per- 
sonal," so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person's  death,  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  administrators  smiU 
have  taken  upon  themselves  the  administration  of  the  estate  and  effects 
of  such  person." 

Actions  brought  under  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93),  or  the 
amending  Act  (27  &  28  Vict.  c.  95),  to  recover  damages  for  tiie  loss 
occasioned  by  the  death  of  persons  killed  through  the  wrongful  act, 
neglect,  or  default  of  the  defendants  must  be  brought  within  twelve 
months  after  such  death  (see  **  Executors,"  ante,  pp.  426—429.) 

The  period  of  limitation  for  actions  brought  in  respect  of  offences 
against  the  Dramatic  Copyright  Act,  1833,  is,  by  s.  3  thereof,  twelve 
months.  That  for  actions  in  respect  of  offences  against  the  Copyright 
Act,  1842,  was,  by  s.  26  thereof,  also  twelve  months,  but  this  latter 
section  is  included  in  the  schedule  of  enactments  repealed  by  s.  2  of  the 
Public  Authorities  Protection  Act,  1893.  (See  ''Public  Authorities," 
post,  p.  946.) 

In  actions  for  wrongs,  the  date  of  the  cause  of  action,  for  the  purpose  of 
the  limitation  of  the  action,  is,  in  general,  the  committing  of  the  injurious 
act,  and  not  the  occurrence  of  the  damage  arising  therefrom.  {Clegg  v. 
Dearden,  12  Q.  B.  576;  Violttt  v.  Sympson,  8  E.  &  B.  344;  27  L.  J.  Q.  B. 
138 ;  2  Wms.  Saund.,  1871  ed.,  p.  166.)    But  where  the  act  of  the  defen- 
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Defence  that  the  Claim  is  barred  by  the  Public  Authorities  Protec" 

tion  Act,  1893  (6). 

The  plaintiff's  alleged  right  of  aotion  is  barred  by  the  Public 
Authorities  Protection  Act,  1893,  s.  1  (a). 


The  likCf  where  the  Facts  bringing  the  Case  within  the  Statute  do 
not  sufficiently  appear  from  the  Statement  of  Claim  (i). 

The  acts  complained  of  were  acts  done  by  the  defendant  in 
pursuance  or  execution,  or  intended  execution,  of  the  [state  the 
statute,  if  any,  relied  upon,  or,  of  the  defendant's  public  duty  or 

authority  as  a ,  state  the  position  or  office  of  the  defendant'jf 

[or,  the  matters  complained  of  consisted  of  an  alleged  neglect  or 
default  in  the  execution  of,  state  the  statute,  if  any,  or,  of  the 


dant  IB  not  injurious  in  itself,  and  only  becomes  injurious  by  reason  of 
subsequent  damage  occasioned  by  it,  no  right  of  action  accrues  until  the 
actual  damage  occurs,  and  in  such  cases  the  period  of  limitation  dates 
from  the  damage.  Thus,  where  slanderous  words  not  actionable  in  them- 
selves become  actionable  by  causing  subsequent  damage,  the  period  of 
limitation  is  computed,  not  from  the  date  of  the  speaking  of  the  words, 
but  from  the  date  of  the  damage.  (See  ^' De/amationy**  ante^  p.  889.)  So, 
where  a  person  excavates  his  own  land  in  a  manner  which  causes  a  sub- 
sidence to  take  place  subsequently  in  the  land  of  his  neighbour,  no  cause 
of  action  arises  until  the  actual  damage  occurs,  and  the  period  of  limitation 
dates  from  the  damage.  [Backhouse  v.  Bonomij  9  H.  L.  C.  503 ;  34  L.  J. 
Q.  B.  181 ;  Darlfi/  Main  Colliery  Co,  v.  Mitchell,  11  App.  Cas.  127;  55 
L.  J.  Q.  B.  529;  Crumbie  v.  WaiU<^id  Local  Board,  (1891)  1  Q.  B.  503 ; 
60  L.  J.  Q.  B.  392.)  Hence,  where  by  reason  of  such  excavation  several 
subsidences  of  the  plaintiff's  land  occur  at  different  periods,  each  fresh 
subsidence  gives  a  new  cause  of  action ;  and  it  is  no  defence  to  an  action 
brought  in  respect  of  the  damage  occasioned  by  one  of  the  later  sub- 
sidences, that  the  first  subsidence  occasioned  by  the  excavation  took 
place  more  than  six  years  before  the  commencement  of  the  action.  {lb,; 
and  see  **  Support,*^  post,  p.  966.) 

Whore  the  injurious  act  is  continuing,  and  causes  continued  damage, 
the  right  of  action  is  also  continuing.  ( Whitehouse  v.  Fellowes,  10  C.  B. 
N.  S.  765 ;  30  L.  J.  0.  P.  305 ;  see  Darley  Main  Colliery  Co.  v.  Mitchell^ 
supra;  Crumbie  v.  WalUend  Local  Board,  supra.) 

The  mere  fact  that  the  plaintiff  was  not  aware  of  the  committing  of  the 
wrong  does  not  prevent  the  statutory  period  from  running  against  him. 
^See  '*  Limitation,  Statutes  of,"  ante,  p.  769.)  As  to  the  effect  of  the 
fraudulent  concealment  by  the  defendant  of  the  existence  of  the  cause  of 
action,  see  lb.,  p.  770. 

The  renewal  of  liability  by  siibsequent  acknowledgment,  as  in  cases  of 
debts,  is  inapplicable  in  actions  for  wrongs  independent  of  contract. 
{HurBt  V.  Parker,  1  B.  &  Aid.  92 ;  Tanner  v.  SmaH,  6  B.  &  C.  603,  605.) 

(6)  See  **  PiiUic  Authorities,''  post,  p.  946. 
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defendant's  duty  or  authority  as  a ,  state  the  defendant^ 

position  or  office\  and  the  plantiS's  alleged  cause  of  action  is 
barred  by  the  Public  Authorities  Protection  Act,  1893,  s.  1  (a). 


Defence  to  an  Action  for  the  Recovery  of  Land^  that  the  Plaintiff^  s 
Claim  was  barred  by  the  Lapse  of  the  Statutory  Period  of 
Limitation  (c). 

The  plaintifi's  alleged  claim  [or,  right  of  action]  was  and  is 
barred  oy  the  Real  Property  limitation  Act,  1^74  [and  the 


(e)  A  defendant  in  an  action  for  the  recovery  of  land  may  ayail  himself 
of  a  defence  founded  on  the  Statutes  of  Limitation,  under  a  simple  allega- 
tion that  he  is  in  possession  of  the  land  (see  0.  XXI.  r.  21 ;  Heath  y. 
Pugh,  6  Q.  B.  D.  345,  353 ;  Pugh  v.  Heath,  7  App.  Cas.  235 ;  51  L.  J. 
Q.  B.  367  ;  Danford  v.  McAnulty,  8  App.  Cas.  456 ;  52  L.  J.  Q.  B.  652 ; 
**  Recovery  of  Land y"  post,  p.  950) ;  but  it  is  not  unusual,  for  the  sake  of 
defining  the  issues  to  be  tried,  to  plead  such  defence  specially  (see  Pedder 
V.  Hunt,  18  Q.  B.  D.  565;  56  L.  J.  Q.  B.  212;  Topham  v.  Boothy  35  Ch. 
D.  607;  56  L.  J.  Ch.  812;  Morris  v.  Edwards,  15  App.  Cas.  309). 

Where  the  facts  constituting  a  defence  under  the  Statutes  of  Limitation 
in  an  action  for  the  recovery  of  land  or  other  real  property  appear  on  the 
face  of  the  statement  of  claim,  and  their  effect  is  not  rebutted  by  any  of 
the  allegations  therein  contained,  such  defence  may  in  general  be  raised 
by  an  objection  to  the  claim  in  point  of  law(see/)au;A:i»«  v.  Lord  Penrhyn, 
6  Ch.  D.  318;  4  App.  Cas.  51  ;  48  L.  J.  Ch.  304;  *'  Recovery  of  Land," 
ant€t  p.  495),  as  these  statutes  do  not  merely  bar  the  claimant's  remedy 
after  the  lapse  of  the  statutory  period,  but  also  extinguish  his  title  (see 
76. ;  3  &  4  Will.  IV.  c.  27,  s.  34  ;  37  <&  38  Vict.  c.  57,  s.  9 ;  and  see  Scott 
V.  Nixoriy  3  Dru.  &  War.  388;  In  re  AHson,  11  Ch.  D.  284 ;  Sanders  v. 
Sanders,  19  Ch.  D.  373 ;  Kibble  v.  Fairthome,  (1895)  1  Ch.  219 ;  64  L.  J. 
Ch.  184J. 

The  Keal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  repealed 
68.  2,  5,  16,  17,  23,  28,  and  40  of  the  Limitation  Act,  1833  (3  &  4  WUl.  IV. 
c.  27),  and  replaced  them  by  other  enactments  (ss.  1—8  of  the  first- 
mentioned  Act),  which,  besides  making  some  amendments  in  points  of 
detail,  have  shortened  the  times  of  limitation  by  substituting  periods  of 
12  years,  6  years,  and  30  years  respectively  for  the  periods  of  20  years, 
10  years,  and  40  years  respectively  prescribed  by  the  repealed  sections 
of  the  earlier  Act.  The  periods  of  10  years  and  20  years  specified  in 
8.  18  of  that  Act  have  also  been  altered,  by  s.  9  of  the  Act  of  1874,  to 
periods  of  6  years  and  12  years  respectively. 

Section  9  of  the  Act  of  1874,  which  has  also  reduced  to  12  years  the 
period  of  20  years  specified  in  the  1  Vict.  c.  28  (as  to  payments  to  mort- 
gagees). 

By  s.  1  of  the  Act  of  1874,  **  no  person  shall  make  an  entry  or  distress, 
or  bring  an  action  or  suit,  to  recover  any  land  or  rent,  but  within  twelve 
yefurs  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  some  person 
through  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  any 
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plaintiff's  right  and  title  (if  any)  to  the  land  were  extinguifihed 
by  virtue  of  that  Act  and  the  3  &  4  Will.  IV.  c.  27,  s.  34]. 

— ^^^^^^^^^^^—  — .^^M^^^^^  ^^^m^^^^mm^  ^^m^^^^m^—  ^^^^^m^^^.^  .  ^^^^^^w^^^^^^^^^^^^^—  i     ■     -^^^■^■^^^^M^i^^^^^^^^^^^^^^^^^ 

person  through  whom  he  claims,  then  within  twelve  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  brin^  such 
action  or  suit,  shall  have  first  accrued  to  the  person  making  or  bnnging 
the  same." 

The  word  '^  rent"  in  s.  1,  above  cited,  does  not  apply  to  ordinary  rents 
payable  by  tenaots  to  their  landlords  under  leases  or  agreements.  {Grant 
V.  Ellis,  9  M.  &  W.  113;  see  HowiU  v.  Earl  of  Ham'ngUm,  (1893)  2  Ch. 
497  ;  62  L.  J.  Ch.  571.) 

By  8.  3,  **  If  at  the  time  at  which  the  right  of  any  person  to  make  an 
entry  or  disti'ess,  or  to  bring  an  action  or  suit,  to  recover  any  land  or 
rent,  shall  have  first  accrued  as  aforesaid,  such  ^rson  shall  have  been 
under  any  of  the  disabilities  hereinafter  mentioned  (that  is  to  say^, 
infancy,  coverture,  idiotc^r,  limacv,  or  imsoundness  of  mind,  then  suck 
person,  or  the  person  claiming  through  him,  may,  notwithstanding  the 

Seriod  of  twelve  years  or  six  years  (as  the  case  may  be)  hereinbefore 
mited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an  action 
or  suit,  to  recover  such  land  or  rent  at  any  time  within  six  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  first  have 
accrued  shall  have  ceased  to  be  under  any  such  disability,  or  shall  have 
died  (whichever  of  those  two  events  shall  have  first  happened)."  As  to 
successive  disabilities,  see  3  &  4  Will.  IV.  c.  27,  s.  18,  as  altered  by  s.  9, 
above  cited ;  but,  even  in  the  case  of  successive  disabilities,  the  action 
must  be  brought,  &c.,  within  30  years  from  the  time  when  the  right  first 
accrued.     (See  37  &  38  Vict.  c.  57,  s.  5.) 

The  absence  of  the  plaintiff  beyond  seas  is  no  longer  a  disability  (37  & 
38  Vict.  c.  57,  s.  4),  and  it  seems  that  coverture,  though  it  is  one  of  the 
disabilities  mentioned  in  s.  3  of  the  Act,  ceased  to  operate  as  a  disability 
from  the  time  of  the  coming  into  operation  of  the  Married  Women's 
Property  Act,  1882  (the  Ist  January,  1883)  (see  ''Limitation,  SUitute$ 
o/,"  ante,  p.  769). 

If  the  plaintiff  relies  on  disability,  he  should  plead  such  disability 
specially.  A  reply  of  disability  should  show,  by  express  averment  or 
otherwise,  that  the  action  was  brought  within  thirty  years  from  the 
first  accrual  of  the  right,  if  that  fact  does  not  already  appear  on  the 
pleadings. 

By  s.  7  of  the  Act  of  1874,  a  mortgagor  is  barred  from  bringing  an 
action  for  redemption  at  the  end  of  twelve  years  from  the  time  ^miea  the 
mortgagee  took  possession,  or  from  the  last  written  acknowledgment  by 
the  mortgagee.  The  twelve  years'  bar  under  this  section  is  absolute,  and 
is  not  to  be  extended  bv  reason  of  any  disability  of  the  mortgagor. 
{Forattr  v.  Patterson,  17  Ch.  D.  132;  50  L.  J.  Ch.  603.) 

As  to  the  limitation  of  actions  by  mortgagees  to  recover  the  land,  see 
the  1  Vict.  c.  28,  as  altered  by  the  1874  Act,  s.  9,  above  cited,  and  Pugh 
V.  Heath,  7  App.  Cas.  235 ;  51  L.  J.  Q.  B.  367 ;  Newbouid  v.  Smith,  14 
App.  Cas.  433 ;  Tophnm  v.  Booth,  35  Ch.  D.  607 ;  56  L.  J.  Ch.  812 ;  Sands 
to  Thompson,  22  Ch.  D.  614 ;  52  L.  J.  Ch.  406 ;  Kihhlt  v.  FaiHhome,  (1895) 
1  Ch.  219;  64L.  J.  Ch.  184. 

As  to  actions  against  trustees,  see  further,  ''Limitation,  Statutes  o/,** 
ante,  p.  772. 

Continuous  and  successive  adverse  possession  by  persons  without  title, 
each  of  whom  derives  title  from  the  other,  may  bar  the  right  of  the  tnte 
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Maintenance  :  see  "  Maintenance^^^  ante^  p.  467. 


Malicious  Prosecution  {a). 

Denial  of  the  alkged  Absence  of  Reasonabk  and  Probable  Came^ 

and  of  the  alleged  Malice. 

The  defendant  had  reasonable  and  probable  oause  for  [pre- 
ferring the  said  charge,  and  for]  taking  [and  causing  to  be 
taken]  the  said  proceedings  against  the  plaintiff,  and  the  defen- 
dant in  so  doing  acted  without  malice  [and  in  the  bond  fide 
belief  that  he  was  discharging  a  pubKc  duty]. 


owner  {Dixon  v.  Qayfere,  17  Beav.  421 ;  Trustees  Co.  v.  Shorty  13  App. 
Oas.  793,  798;  Willis  v.  Earl  Howe,  (1893)  2  Ch.  545,  553;  62  L.  J.  Ch. 
690) ;  and  where  each  is  an  independent  trespasser,  not  deriving  title  from 
his  predecessor,  and  the  series  is  absolutely  continuous,  it  may  be  that 
the  same  rule  would  apply,  though  as  to  this  there  would  appear  to  be 
some  doubt  {lb,;  Doe  v.  Barnard,  13  Q.  B.  945;  Asher  v.  WhiUock, 
L.  B.  1  Q.  B.  1  ;  Soiling  v.  Broughton,  (1893)  App.  Cas.  556). 

It  is  provided  by  the  3  &  4  Will.  IV.  c.  27,  s.  26,  that  **  in  every  case  of 
a  conceialed  fraud  the  right  of  any  person  to  bring  a  suit  in  equity 
for  the  recovery  of  any  land  or  rent  of  which  he,  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at  which  such  fraud 
shall,  or  with  I'easonable  diligence  might,  have  been  first  known  or  dis- 
covered ;  "  but  the  section  is  not  to  apply  as  against  bond  fide  purchasers 
for  valuable  consideration,  who  have  not  assisted  in  the  fraud  or  had  any 
reason  to  beHeve  that  any  such  fraud  had  been  committed.  (See  '*  Limi- 
tation, Statutes  o/,"  ante,  p.  770;  Thome  v.  Heard,  (1895)  A.  C.  495 ;  64 
L.  J.  Ch.  652.)  Since  the  Judicature  Acts,  it  would  seem  uiat  this  section 
is  applicable  to  an  action  for  the  recovery  of  such  land  or  rent  in  any 
Division  of  the  High  Court.  (See  the  Judicature  Act,  1873,  ss.  24,  25; 
and  see  Ptigh  v.  Heath,  7  App.  Cas.  235 ;  Chapman  v.  Auckland  Union,  23 
a  B.  D.  294,  298.) 

(a)  See  **  Malicious  Prosecution,^*  ante,  p.  458. 

A  judgment  recovered  by  the  plaintiff  in  a  previous  action  against  the 
defendant  for  false  imprisonment  on  the  same  charge  is  no  defence. 
{Quest  Y,  Warren,  9  Ex.  379;  **  Judgment  Becovered,"  ante,  p.  905.) 

The  period  of  limitation  for  an  action  for  malicious  prosecution  is  six 
years  n'om  the  accruing  of  the  cause  of  action.  (See  21  Jog,  I.  c.  16,  s.  3, 
cited  *'  Limitation^  Statutes  o/,"  ante,  p.  918.) 

It  would  seem  that  a  defendant  is  not  ordmarily  required  to  give  par- 
ticulars of  reasonable  and  probable  cause  under  this  defence.  {Boberts 
v.  Omen,  6  Times  Kep.  172.) 


B.L.  3  P 
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Denial  that  the  Proceedings  terminated  in  Ibtxmr  of  the 

Phintiff{b). 

The  said  proseoution  was  not  [or,  The  said  prooeedings  were 
not]  determined  in  favour  of  the  plaintifi  as  alleged  [or^  The 
plaintifE  was  not  acquitted,  as  alleged]. 


Mandamus  (a). 


Master  and  Servant. 

I. — Actions  bt  the  Master  against  Third  Parties  (i). 
Denial  of  the  Acts  complained  of:  see  anUy  p.  855. 


(b)  The  onus  is  on  the  plaintiff  of  showing  that  tho  prooeedings  com- 
plained of  have  terminated  in  his  favour,  whenever  their  nature  is  such 
as  to  be  capable  of  such  a  tonnination.  (See  ^*  Malicious  Prosecution^** 
ante,  p.  458.) 

(a)  The  defendant  in  an  action  for  a  mandamus  should  distinctly  deny 
any  of  the  plaintiff's  allegations  which  are  disputed,  and  he  may  plead 
any  facts  snowing  that  Sie  plaintiff  is  not  entitled  to  the  mandamoa 
claimed. 

Where  it  appears  on  the  face  of  the  statement  of  claim  that  the  facts 
alleged  by  the  plaintiff  are  not  sufficient  to  support  the  action,  and  that 
the  plaintiff  is  not  entitled  to  the  mandamus  sought,  the  defendant  may 
plead  an  objection  in  point  of  law.     (See  ante,  p.  598.) 

It  appears  that  there  is  no  statutory  periGd  of  limitation  for  an  action 
for  a  mandamus  (see  Ward  v.  Lowndes,  1  E.  &  £.  940 ;  29  L.  J.  Q.  B.  40), 
except,  perhaps,  in  such  cases,  if  any,  as  fall  within  s.  1  of  the  Public 
Autiiorities  Protection  Act,  1893  (see  **  Public  Authorities,*'  post,  p.  946). 

(6)  In  actions  by  a  master  against  a  third  party  for  injuries  done  to  the 
m£i8ter  in  respect  of  his  servants,  us  by  enticing  away  or  harbouring  his 
servants,  or  for  loss  of  service  occasioned  by  the  seduction  of  his  female 
servant,  or  by  personal  injuries  done  to  the  servant,  the  defence  that  the 
person  in  respect  of  whom  the  wrong  is  alleged  to  have  been  committed 
was  not  at  the  time  of  the  alleged  wrongful  acts  the  servant  of  the  plain- 
tiff, must  be  specially  pleaded.  (See  **  Denials,"  ante,  p.  548.)  In  actions 
for  seduction  very  slight  evidence  is  sufficient  to  prove  the  allegation  of 
the  service.  (See  **  Master  and  SertHint,"  unte,  p.  466.)  In  such  actions 
it  is  no  defence  that  the  acts  charged  amounted  to  a  felony,  and  that  tho 
defendant  has  not  been  prosecoted  fbr  it.  {Appleby  v.  Franklin,  17 
Q.  B.  D.  93 ;  55  L.  J.  Q.  B.  129 ;  **  Trespass,"  post,  p.  978.) 


Master  arid  Servant  925 

The  like  J  in  an  Action  for  Seduction, 
{R.  S.  C.  1883,  App.  2).,  Sect.  VL) 

The  defendant  did  not  seduce  and  carnally  know  the  said 
A.B. 


Defence  to  a  like  Action^  denying  the  alleged  Service. 
{R.  S.  C.  1883,  App.  D.y  Sect.  VL) 
The  said  A.  B.  was  not  the  servant  of  the  plaintifE. 


Defence  to  a  like  Action^  denying  the  Damage  {c). 

The  plaintiff  was  not  deprived  of  the  services  of  the  said  A.  B. 
as  alleged,  and  did  not  suner  the  alleged  or  any  damage. 


n. — ^Actions  against  the  Master  by  Third  Parties  {d). 

Denial  of  Wrongful  Acts^  where  the  Plaintiff'  alleges  that  "  the 
Defendunt  or  his  Servants,^*  or  "  the  Defendant  by  his  Ser- 
vants/' did  the  Acts  complained  of. 

The  defendant  did  not,  nor  did  any  [servants  or]  servant  of 
the  defendant,  do  any  of  the  acts  complained  of. 


The  like,  in  an  Action  for  Negligent  Driving  {d). 

1.  The  carriage  was  not  driven  by  the  defendant,  or  by  any 
servant  of  the  defendant. 

2.  The  carriage  was  not  driven  negligently. 


(c)  The  fact  fchat  the  plaintiff  has  sustained  damage  (by  loss  of  service, 
Ac),  in  consequence  of  the  acts  of  the  defendant,  is  a  material  part  of  the 
cause  of  action  in  such  cases,  and,  if  disputed,  should  be  expressly  denied 
in  the  defence. 

(d)  As  to  the  nature  and  extent  of  a  master's  liability  for  the  wrongful 
acts  of  his  servant,  and  as  to  defences  in  actions  brought  against  employers, 
see  **  Master  and  Servant"  ante,  pp.  467  et  seq.  ;  **  Malicious  Prosecution," 
ante,  p.  459;  and  **  Negligence,"  ante,  p.  476. 

3p2 
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Denial  that  a  particular  Pei'son  who  is  alleged  to  have  committed 
the  Acts  was  a  Servant  of  the  Defendant  (c). 

The  said  A.  B.  [or,  The  person  referred  to  in  the para> 

graph  of  the  statement  of  daini]  was  not  the  seryant  of  the 
defendant. 

Defence  that  the  wrongful  Act  alleged  to  have  been  done  by  the 
Servant  was  an  unauthorized  Act  and  not  within  the  Scope  of 
his  Employment  (c). 

The  said  A.  B.  [of%  The  person  referred  to  in  the  statement  of 
claim  as  the  servant  of  tne  defendant]  was  employed  by  the 
defendant  to  act  as  [coachman]  to  the  defendant,  and  not  other- 
wise, and  the  act  complained  of  was  not  done  by  the  said  A.  B. 
tor,  the  said  person]  in  the  course  of  his  employment  as  such 
coachman],  and  was  not  within  the  scope  of  such  employment, 
and  was  wholly  unauthorized  by  the  defendant. 


III. — ^Actions  against  the  Master  by  his  Servants  (rf)- 


(c)  See  preceding  note. 

{d)  Where  an  action  is  brought  in  the  Hiffh  Court  of  Justice  by  a  servant 
against  his  master  to  recover  damages  for  breach  of  common  law  duty,  in 
negligently  keeping  his  premises  in  an  unsafe  condition,  or  in  neglieently 
providing  unsafe  materials  and  implements,  &c.,  for  the  work,  the  defen- 
dant in  his  defence  may  deny  the  dangerous  state  or  character  of  the 
premises,  materials,  or  unplements,  the  defendant's  knowledge,  or  the 
plaintiffs  ignorance  of  these  circumstances,  or  that  the  damage  to  the 
plaintiff  was  occasioned  thereby.  (See  '*  Master  and  Servant,**  ante, 
p.  470;  Griffiths  v.  Lmdon,  d;c.  Docks  Co,,  12  Q.  B.  D.  493;  13  76.  259; 
53  L.  J.  Q.  B.  504.)  A  master  is  not,  either  at  common  law  or  under 
the  Employers'  Liability  Act,  1880,  liable  to  his  servant  for  personal 
injuries  where  the  servant,  knowing  and  appreciating  the  risk  and  the 
danger  from  which  the  injuries  arose,  voluntarily  accepts  and  encounters 
them,  as  in  such  case  the  principle  of  volenti  non  fit  injuria  applies.  (See 
Thmias  v.  Quartermaine,  18  Q.  B.  D.  685, 695 ;  56  L.  J.  Q.  B.  340 ;  Smith 
V.  Bakery  (1891)  A.  0.  325;  60  L.  J.  Q.  B.  683;  '*  Master  and  Servant,'' 
ante,  p.  469.) 

Contributory  negligence  on  the  part  of  the  plaintiff  may,  of  course,  be 
pleaded  as  a  defence  to  such  an  action.  {B&e  Griffiths  v.  Gidhw,  3  H. 
&  N.  648;  27  L.  J.  Ex.  404;  and  '*  Negligence,"  post,  p.  928,  where  see 
a  form  of  such  defence.)  It  is  also  a  defence  in  an  action  under  the 
Employers'  Liability  Act,  1880,  at  any  rate  in  cases  where  such  negli- 
gence IS  a  direct  cause  of  the  injury.  (Smith  v.  Baker ^  supra;  Weofin 
V.  Ballard,  17  Q.  B.  D.  122 ;  55  L.  J.  Q.  B.  395 ;  Thomas  v.  ^riermatne, 
svpra,) 
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Mischievous  Animals  {a). 


Negligence  (A). 


If  a  seryant  who  hfljB  suffered  peiaonal  injury  from  the  negligence  of 
his  fellow-servants  in  the  same  emplo^ent,  sues  his  master  in  an  action, 
oommenoed  in  the  High  Court  of  tfustice,  for  negligence  at  common  law, 
without  disclosing  the  facts,  the  defendant  may  plead  in  his  defence  that 
the  plaintiff  was  me  seryant  of  the  defendant  at  the  time  in  question,  and 
that  the  alleged  negligence  was  not  the  negligence  of  the  defendant  per- 
sonally, but  was  merely  the  unauthorized  negligence  of  the  plaintiff^s 
fellow-servants  who  were  engaged  in  a  common  employment  with  him. 
(See  ^^  Master  and  Servant"  ante,  pp.  468,  469;  Thomas  v.  Quartermaine.y 
supra,) 

As  to  actions  imder  the  Employers'  Liability  Act,  1880,  see  "  Master 
and  Servant,"  ante,  p.  468. 

A  workman  may,  by  an  express  contract  founded  on  consideration, 
exclude  from  the  benefits  of  the  Act  both  himself  and  his  representatives, 
and  also  any  persons  who  would  otherwise  be  entitled,  in  the  event  of  his 
death,  to  maintain  an  action  against  the  master.  {Oriffiths  v.  The  Earl 
of  Dudley,  9  Q.  B.  D.  357  ;  51  L.  J.  Q,  B.  543.) 

An  infant  may  bind  himself  by  such  a  contract  where  the  contract  of 
service  is  as  a  whole  for  his  benefit.  {Clements  v.  L,  <k  N.  W.  By.  Co.^ 
(1894)  2  a  B.  482;  63  L.  J.  Q,  B.  837 ;  and  see  **  Infancy,'*  ante,  p.  902.) 

(a)  See  **  Mischievous  Animals,"  ante,  p.  471.  In  an  action  for  having 
knowingly  kept  a  mischievous  dog  which  iniui-ed  the  plaintiff,  the  defen- 
dant may  in  his  defence  deny  that  he  kept  the  dog  in  question,  that  it  was 
mischievous,  that  the  defendant  knew  it  to  be  so,  or  that  it  did  the  alleged 
injury. 

Neglifi;enoe  on  the  part  of  the  defendant  in  keeping  the  animal 
insecur^y  is  no  part  of  the  cause  of  action  (see  May  y.  Burdeit,  9 
Q.  B.  101 ;  Jackson  y.  Smithson,  15  M.  &  W.  663 ;  Fleeming  v.  Orr,  2 
Maoq.  H.  L.  Gas.  14;  and  Bee  Fletcher  v.  Bylands,  L.  B.  1  Ex.  265,  281 ; 
L.  B.  3  H.  L.  330) ;  and  accordingly  the  absence  of  such  negligence  cannot 
be  pleaded  as  a  defence. 

(6)  In  actions  for  negligence  the  effect  of  a  "  denial  of  the  several  acts 
or  matters  complained  of*'  is,  in  some  cases,  doubtful;  it  is  therefore 
usually  better  for  the  defendant  to  plead  specific  denials  of  such  allega- 
tions of  the  plaintiff  as  he  intends  to  contest,  e.g.,  he  may  deny  that  he 
did  the  alleged  act,  or  that  he  did  it  negligently,  or  that  it  caused  the 
alleged  damage.  If  the  defence  of  contributory  negligence  is  relied  on,  it 
should  be  specifically  pleaded  (see  the  next  note]  ;  and  although  the 
defence  that  the  injury^  complained  of  was  wholly  occasioned  by  the 
negligence  of  the  plaintiff,  ana  not  by  any  negligence  on  the  part  of  the 
de&ndant,  may  in  some  cases  be  adnussible  under  a  denial  of  the  alleged 
negligence,  it  is  proper  and  advisable  that  that  defence  also,  where 
rehed  upon,  should  be  specifically  pleaded.  It  seems  likewise  that  the 
defence  that  the  damage  complamed  of  arose  not  from  any  negligence 
on  the  part  of  the  plaintiff,  but  from  inevitable  accident  (as  to  wmch,  see 
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Denial  of  the  alleged  Negligence  {a). 

The  defendant  was  not  guilty  of  the  alleged  or  any  n^ligenoe 
[or,  denies  the  alleged  negligenoe]. 

\_If  the  defendant  disputes  the  particular  acts  alleged  as  can^ 
stituting  the  negligence,  he  sliould  also  plead  specific  denials  thereof] 


Denial  that  the  alleged  Damage  was  caused  hy  the  Acts 

complained  of  [a). 

The  alleged  damage  (if  any)  was  not  caused  or  occasioned  by 
any  of  the  acts  [or,  matters]  complained  of.  [State^  where 
practieabley  how  it  arose,  e.g, :  It  arose  from  inevitable  accident, 
or  as  the  case  may  be,  giving  particulars^] 


Defence  of  Contributory  Negligence  (i). 

{R.  S.  C.  1883,  App.  -D.,  Sect.  VL) 

There  was  contributory  negligence  on  the  part  of  the  plaintiff 
[or,  the  plaintiff's  servant]. 


Manzoni  v.  Douglas,  6  d.  B.  D.  145,  cited  ante,  p.  473;  The  Merchant 
Prince,  (1892)  P.  179),  should,  if  relied  on,  be  specifically  pleaded  (see 
0.  XIX.,  r.  Id;   Winchilsea  v.  Beckley,  2  Times  Bap.  300). 

As  damage  to  the  plaintiff  is  an  essential  part  of  a  cause  of  action  for 
negligence,  it  seems  that,  where  the  defendant  relies  for  his  defence  on 
the  entire  absence  of  such  damage,  he  may  expressly  deny  the  allegation 
of  damage.     (See  antSy  p.  64.) 

A  carrier  who  provides  carriages  for  the  public  to  travel  in,  or  a  person 
who  lets  out  carnages  for  hire,  is  not  an  insurer  against  all  defects,  but 
only  against  those  which  care  and  skill  can  guard  against ;  and  it  is 
therefore  a  good  defence  to  an  action  for  an  injury  caused  by  negligenoe 
in  supplying  a  defective  carriage,  to  show  that  the  injury  was  not 
preventible  by  any  care  or  skill.    (See  **  Carriers"  ante,  p.  179.) 

As  to  the  liability  of  masters  for  the  negligence  of  their  servants,  see 
**  Master  and  Servant,^*  ante,  p.  467.  Where  there  is  a  duty  cast  upon  a 
person  towards  another  to  use  skill  and  care,  it  is  no  defence  to  an  action 
for  the  breach  of  such  duty  that  such  person  employed  a  competent 
contractor  to  do  the  work  in  question.  {Hughes  v.  Percival,  8  App.  Caa. 
444 ;  52  L.  J.  Q.  B.  719  ;  llardaker  v.  Idle  DUtrict  Council,  (1896)  1  Q.  B. 
335  ;  65  L.  J.  Q.  B.  363.) 

The  time  within  which  an  action  for  injuries  for  negligence  should  be 
brought  is  in  general  six  years  from  tiiie  arising  of  vie  cause  of  action. 
(See  **  Limitation,  Statutes  of,"  ante,  pp.  918—920.) 


(a)  See  preceding  note. 

I  -      - 


b)  it  conhibuto^  negligenoe  on  the  part  of  the  plaintiff  is  relied  on  as 
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Reply  thereto  thai  the  Defendant  mighty  by  the  Exercise  of  ordinary 

Care^  have  avoided  causing  the  Injury. 

If  there  was  any  contributory  negligence  on  the  part  of  the 
plaintiff,  the  defendant  could,  nevertheless,  by  the  exercise  of 
ordinary  care,  have  avoided  causing  the  injury  complained  of. 


a  defence,  it  must  be  specifically  pleaded  (see  the  form  above  cited,  and 
Wakdin  v.  Z.  A  S.  W.  By.  Co.,  12  App.  Gas.  41 ;  66  L.  J.  Q.  B.  229),  and 
particulars  should  be  given,  where  practicable,  of  the  matters  constituting 
such  negligence. 

As  to  contributory  negligence,  the  rule  of  law  is,  that  **  although  there 
may  have  been  negugence  on  the  part  of  the  plaintiff,  yet  unless  he  might, 
by  the  exercise  of  ordinary  care,  have  ayoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he 
might  have  avoided  them,  he  is  the  author  of  his  own  wrong.''  {Per 
Parke,  B.,  in  Davies  y.  Mann,  10  M.  &  W.  546,  549.) 

In  the  case  of  an  infant  plaintiff,  the  same  rule  applies,  regard  being 
had  to  the  circumstances  and  the  age  of  the  infant,  miere  the  defendant 
left  a  horse  and  cart  in  the  street  unattended,  which  some  children  played 
with,  and  the  plaintiff,  who  was  one  of  them,  was  injured  by  the  horse 
moving  on,  the  defendant  was  held  liable.  {Lynch  v.  Nurdin,  1  Q.  B.  29; 
and  see  Crocker  v.  Banks,  4  Times  Rep.  324.)  Where,  however,  the  defen- 
dant placed  a  shutter  against  the  wall  of  a  street,  and  a  child  played  with 
the  shutter  and  threw  it  down  upon  himself,  the  defendant  was  held  not 
liable.  {AbboU  v.  Macfie,  2  H.  &  0.  744 ;  33  L.  J.  Ex.  177.)  An  infant 
cannot  recover  for  an  injury  occasioned  by  the  negligence  of  the  defendant, 
if  tiie  infant  at  the  time  was  under  the  care  of  a  person  whose  negligence 
contributed  to  cause  the  injury.  {Waite  v.  North  Eastern  My.  Co., 
E.  B.  &  E.  728 ;  28  L.  J.  Q.  B.  258 ;  MiUs  v.  Armstrmg,  13  App.  Cas.  1 ; 
57  L.  J.  Ad.  65;  and  see  Burchell  v.  Hickisson,  50  L.  J.  Q.  B.  101.) 

In  actions  for  negligent  driying  it  is  a  good  defence  that  the  injury  was 
caused  by  tiie  negligence  or  bad  driving  of  the  plaintiff  or  his  servant 
{Chugh  V.  Bryan,  2  M.  &  W.  770 ;  Mlis  v.  L.  &  S.  W.  By.  Co.,  2  H.  &  N. 
424 ;  26  L.  J.  Ex.  349) ;  but  it  is  not  sufficient  to  show  merely  that  there 
was  contributorv  negligence  on  the  part  of  the  driver  of  a  public  carriage 
in  which  tiie  plaintiff  was  riding,  or  of  the  captain  of  a  ship  in  which 
plaintiff  was  a  passenger  {MilU  v.  Armstrong,  13  App.  Cas.  1 ;  57  L.  J. 
Ad.  65  ;  overrulmg  Thorogood  v.  Bryan,  8  C.  B.  131). 

Where  the  injury  was  primarily  caused  by  the  negligent  conduct  of  the 
defendant,  the  contributory  negligence  or  wrong  of  a  mere  stranger  is  no 
defence.  {Harrison  v.  G.  N.  By.  Co.,  3  H.  &  0.  231 ;  33  L.  J.  Ex.  266 ; 
Hill  V.  New  Biver  Co.,  9  B.  &  S.  303 ;  Clark  v.  Chambers,  3  Q.  B.  D.  327; 
47  L.  J.  a  B.  427 ;  Engelhart  v.  Farrant,  (1897)  1  Q.  B.  240 ;  66  L.  J. 
Q.  B.  122.)  The  plaintiff  cannot  recover  if  the  damage  is  too  remote, 
and  is  such  as  could  not  have  been  reasonably  anticipated  as  likely 
to  arise  from  the  defendant's  conduct.  {8?iarp  v.  Powell,  L.  B.  7  0.  P. 
253 ;  41  L.  J.  0.  P.  95 ;  Clark  v.  Chambers,  supra.) 

See  further  as  to  contributory  negligence,  *'  Negligence,*^  ante,  p.  476. 
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Defence  in  an  Action  for  Injuries  alleged  to  have  been  caused  bp 
the  Negligent  Driving  of  the  Defendants^  Servants,  thai  the 
Carnage  {or  Train)  was  not  the  Defendants^  or  in  the  Charge 
of  their  Servants  {c). 

The  said  oamage  [or,  train]  was  not  the  defendants'^  or  under 
their  management,  nor  was  it  driven  or  managed  by  any  of  their 
servants. 


Defence  to  an  Action  for  Trespass^  thai  it  was  caused  by  the 

Plaintiffs  own  Negligence  (rf). 

The  alleged  trespass  was  [or,  The  matters  complained  of  were] 
oaused  by  the  negligenoe  and  default  of  the  plaintiff  without 
any  ne^liffenoe  or  default  on  the  part  of  the  defendant. 

JPartioiuars  are  as  follows : — 


Not  Qtjilty  by  Statute. 

Defence  of  Not  Guilty  by  Statute  (a). 

By  statute  \      The  defendant  is  not  guilty  [pr^  if  there  are 
[state  also  in   r      two  or  more  defendants.  The  defendants  are 
the  margin  the  I      not,  nor  is  either  {or,  any)  of  them,  g^ty]. 
year  or  years  ) 
of  the  reign  in  which  the  Aci  or  Acts  relied  upon  was  or  were 

(e)  In  actions  for  negligent  driving,  where  the  statement  of  claim 
alleys,  by  way  of  inducement,  that  the  defendant  was  possessed  of  a 
carnage,  or  that  a  carriage  was  under  his  management  or  that  of  his 
eeryant  at  the  time  of  the  injury,  the  defendant,  if  he  is  desirous  of 
disputing  these  allegations,  must  expressly  deny  them. 

Where  the  statement  of  claim  duurges  the  negligenoe  as  the  act  of  the 
defendant,  it  is  open  to  the  plaintiff  to  show,  in  support  of  his  case,  that 
the  injury  was  caused  by  the  negligent  driving  of  the  defendant,  either 
by  himself  or  by  his  servants  (see  Brucker  v.  Fromont^  6  T.  B.  659 ; 
Quarman  v.  Burnett j  6  M.  &  W.  499),  or  by  a  person  authorized  by  him  to 
drive  {Wheatley  v.  Patrick,  2  M.  &  W.  650). 

(d)  Where  the  statement  of  claim  charges  not  neeligenoe,  but  a  direct 
trespass,  the  defendant,  if  he  means  to  contend  that  the  trespass  was 
caused  by  the  plaintiff's  negli^noe  or  by  inevitable  accident,  should  plead 
that  defence  specifically.  {Knapp  v.  Salshury,  2  Gamp.  500;  Hall  v. 
Fearnley,  3  Q.  h.  919 ;  and  see  note  (6),  ante,  p.  927.) 

(a)  By  the  effect  of  the  repeals  contained  in  the  Public  Authorities 
Protection  Act,  1S93  (56  &  57  Vict.  c.  61),  as  to  public  general  Acts,  and 
in  the  5  &  6  Yict.  c.  97,  as  to  local  and  personal  Acts,  the  right  of 
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passed^  and  the  chapter  and  section  thereof  relied  upon^  and  fpecify 
ichether  they  are  public  Acts  or  otherwise^  as  in  the  form  given 
*^  Distress,^' ante, 'p.  893]. 


pleadine  the  general  issue  of  not  euilty  by  statute,  and  of  proving 
special  defences  thereunder,  which  had  been  given  by  a  variety  of  statute 
to  persons  sued  in  respect  of  thin^  done  or  omitted  to  be  done  in  the 
exercise  of  official  or  statutory  duties,  has  been  in  effect  abolished,  except 
in  some  few  cases,  viz.,  where  the  privilege  of  so  pleading  has  been 
conferred  by  some  local  and  personal  Act  passed  subsequently  to  the 

5  &  6  Vict.  c.  97 ;  and  where  that  privilege  has  been  conferred  by  an 
enactment  which  is  contained  in  some  public  general  Act  still  un- 
repealed, and  the  action  brought  against  the  defendant  is  not  within 

B.  1  of  the  Public  Authorities  Protection  Act,  1893.  (See  **  Public 
AtUhoritiea,**  poti,  p.  946.) 

Care  should  be  taken  not  to  plead  the  above  defence  in  actions,  or  to 
matters  to  which  it  is  inapplicable,  as  it  will  in  general  be  pleaded 
without  other  defences,  since  by  O.  XIX.  r.  12,  no  other  defence  can 
be  pleaded  with  it  to  the  same  cause  of  action  without  the  leave  of  the 
Court  or  a  judge. 

Under  that  defence,  a  defendant  who  is  entitled  to  plead  it,  may 
ordinarily  rely  upon  all  the  defences  which  were  admissiole  under  l^e 
general  issue  at  common  law,  in  addition  to  all  the  special  matters  arising 
under  the  statute.  (See  Rosa  v.  Clifton^  11  A.  &  E.  631 ;  Maund  v.  Mon- 
mouth  Canal  Co,,  Car.  &  M.  606,  608 ;  Fisher  v.  Thames  Junction  By.  Co,, 

6  Dowl.  773;  Richards  v.  Easto,  15  M.  &  W.  244.) 

By  O.  XXI.,  r.  19,  *'  In  every  case  in  which  a  party  shall  nlead  the 
general  issue,  intending  to  give  the  special  matter  in  evidence  by  virtue 
of  an  Act  of  Parliament,  he  shall  insert  in  the  margin  of  his  pleadiDg  the 
words  'T>y  statute,'  toother  with  the  year  of  the  reign  in  which  the  Act 
of  Parliament  on  which  he  relies  was  passed,  and  cilso  the  chapter  and 
section  of  such  Act,  and  shall  specify  whether  such  Act  is  public  or 
otherwise;  otherwise  such  defence  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  Act  of  Parliament.*' 

This  rule  reproduces  in  substance  the  repealed  r.  21  of  T.  T.  1853, 
under  which  it  was  held  that  all  the  statutes  relied  upon  must  be  inserted 
in  the  margin,  and  that  the  defendant  could  not«  without  an  amendment, 
avail  himself  of  any  statute  which  was  omitted  from  the  margin,  where 
the  objection  was  dulv  taken  by  his  opponent.     {Edwards  v.  Hodges,  15 

C.  B.  477,  490 ;  24  L.  J.  C.  P.  121 ;  Burridge  v.  Nicholetts,  6  H.  &N.  383 ; 
30  L.  J.  Ex.  145.)  Where  a  defendant  relies  upon  the  whole  of  an  Act, 
it  seems  to  be  enough  to  state  that  he  does  so,  specifying  the  Act,  without 
giving  the  numbers  of  the  sections.  [Saunders  v.  Warren,  4  Times  Bep. 
552.) 

The  principal  public  general  Acts  imder  which  the  defence  of  not  guilty 
by  statute  may  still  be  pleadable,  in  cases  where  the  action  is  not  one 
which  falls  within  the  provisions  of  s.  1  of  the  Public  Authorities  Pro- 
tection Act,  1893,  appear  to  be  the  11  Geo.  II.  c.  19,  s.  21,  and  the 
21  Jac.  I.  c.  4,  s.  4,  below  cited. 

By  the  11  Geo.  II.  c.  19,  s.  21,  *'  In  all  actions  of  trespass,  or  upon  the 
cose,  brought  against  any  person  or  persons  entitled  to  rents  or  services 
of  any  kind,  his,  her,  or  their  bailiff  or  receiver,  or  other  person  or  persons 
relatiiig  to  any  entry  by  virtue  of  this  Act,  or  otherwise,  upon  the  promiBes 
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cliargeable  with  such  rents  or  services,  or  to  any  distress  or  seizure,  sale, 
or  disposal  of  any  goods  or  chattels  thereupon,  it  shall  and  may  be  lawful 
to  and  for  the  defendant  or  defendants  in  such  actions  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.'* 

The  defence  of  not  guilty  by  statute,  under  the  above  section,  iqppean 
to  be  still  applicable  to  actions  for  illegal  or  excessive  distress  brought 
against  persons  not  acting  in  execution  of  any  public  duty  or  authority, 
in  respect  of  the  making  of  an  ordinary  common  law  distress  for  rent 
apart  from  any  statutory  authority,  but  it  can  no  lon^r  be  pleaded  in  any 
actions  which  are  within  s.  1  of  the  Public  Authorities  I^tection  Act, 
1893 ;  as,  for  instance,  in  actions  for  irregularities  in  carrying  out  the 
statutory  power  of  sale  ^;ranted  by  2  W.  &  M.  sess.  1,  cap.  5,  with  respect 
to  distresses.     (See  *^Ihstress"  antey  pp.  411  et  seq.) 

By  the  21  Jac.  I.  c.  4,  s.  4,  if  any  action  shall  be  brought  against  any 
person  or  persons  for  any  offence  committed  or  to  be  committed  against 
the  form  of  any  penal  law,  either  by  or  on  the  behalf  of  the  king  or  by 
any  other,  or  on  the  behalf  of  the  king  and  any  other,  it  shall  be  lawful 
for  such  defendants  to  plead  the  general  issue,  that  they  are  not  guilty, 
and  to  give  the  special  matter  in  evidence.  This  section  applies  to  subse- 
quent statutes  giving  penal  actions  {Earl  Spencer  v.  Stvannell,  3  M.  &  W. 
154,  16o;  Jones  v.  Williams,  4  M.  &  W.  375);  as,  for  instance,  the  11 
Q-eo.  II.  c.  19,  B.  3,  for  the  double  value  of  goods  fraudulentiy  removed 
by  a  tenant  {Jones  y,  Williams ^  supra),  and  the  23  &  24  Vict.  c.  127,  s.  26, 
imposing  a  penalty  for  acting  as  a  solicitor  without  being  duly  qualified 
(see  Law  Society  v.  WaterloWy  9  Q.  B.  D.  1 ;  8  App.  Cas.  407).  It  applies 
both  to  actions  given  to  informers  and  to  actions  for  penalties  given  to 
the  party  grieved,  though  the  previous  sections  of  the  statute  do  not 
apply  to  actions  given  to  parties  grieved.  (See  Fife  v.  Bousjield,  6  Q-  B. 
100.) 

As  to  when  a  person  is  considered  as  having  acted  under  or  in  pursuance 
of  a  statute  or  in  execution  of  an  office,  so  as  to  be  entitled  to  any  statu- 
tory privilege  conferred  upon  persons  sued  for  so  acting,  see  *'  Public 
Authorities,    post y  p.  948. 

It  was  held  before  the  Judicature  Acts  that,  where  defendants  who  had 
no  privilege  of  pleading  the  general  issue  by  statute  wished  to  plead 
justification  by  statutory  authority  to  execute  public  works,  &c.,  they 
might  plead  in  general  terms  that  the  acts  complained  of  were  lawfully 
done  by  them  under  and  by  virtue  of  the  powers  given  to  them  by  a 
specified  Act  of  Parliament  {Beaver  v.  Mayor  of  Manchester,  8  £.  &  B.  44 ; 
26  L.  J.  Q.  B.  311 ;  see  BriTie  v.  Great  Western  By.  Co,,  2  B.  &  S.  402 ; 
31  L.  J.  Q.  B.  101 ;  Joiliffe  v.  Wallasey  Local  Board,  L.  R.  9  C.  P.  62 ;  43 
L.  J.  0.  P.  41),  and  it  would  seem  that  this  mode  of  pleading  may  still  be 
adopted  in  such  cases.  But,  if  the  defendant  so  pleaas,  the  defence  should 
except  such  part  (if  any)  of  the  statement  of  claim  as  alleges  that  the  acts 
complained  of  were  done  negligently.  (See  Brine  v.  Great  Western  By. 
Co.,  supra.) 

(a)  It  was  provided  bv  numerous  enactments  which  were  passed  for  the 
protection  of  various  public  bodies,  and  of  magistrates,  public  officers,  and 
other  persons  in  respect  of  actions  brought  against  them  for  acts  done  or 
omitted  to  be  done  in  the  execution  of  statutory  or  official  duties  or 
powers,  tiiat,  in  the  case  of  such  actions,  previous  notice  of  action  should 
be  given  to  the  defendants;  and  it  was  further  provided  by  many  of 
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Defence  that  no  Notice  of  Action  was  given  as  required  by  Statute, 

The  acts  [or,  matters]  oomplained  of  [o^*,  The  alleged 
grievances,  or^  trespasses]  were  aots  done  [or,  things  omitted 
to  be  done]  by  the  defendant  under  and  by  virtue  of  [or,  in 
pursuance  of,  or,  in  execution  or  intended  ezeoution  of,  &o., 

acco)'ding  to  the  words  of  the  statute']  the Act,  18 — 

[specifying  the  statute  relied  upon^  either  by  its  authorized  name^  if 
anyy  or  by  its  year  and  chapter^  adding  aho  the  section  or  sections^ 
where  practicable^  and  no  notice  [in  writing,  signed,  &o.,  as  the 
case  may  be^  of  [the  plaintifE's  intention  to  commence]  this 


those  enactments  that  the  notice  should  state  the  cause  of  action,  and 
that  no  cause  of  action  should  be  proved  which  was  not  stated  in  the 
notice.  But  the  Public  Authorities  Protection  Act,  1893,  by  s.  2,  has 
repealed,  so  far  as  relates  to  proceedings  to  which  that  Act  applies,  all 
enactments  requiring  notice  of  action  which  were  contained  in  public 
general  Acts  and  substituted  the  requirements  therein  specified.  (See 
** Public  Authorities,*'  post,  p.  946.) 

By  the  5  &  6  Vict.  c.  97,  s.  4,  it  is  enacted  that  in  all  cases  where  notice 
of  action  is  required,  such  notice  shall  be  eiven  one  calendar  month  at 
least  before  any  action  shall  be  commenced.  The  month  is  to  be  com- 
puted exclusively  of  the  day  of  giving  the  notice,  and  of  the  day  of  issuing 
the  writ.  (Young  v.  Higgon,  6  M.  &  W.  49  ;  Freeman  v.  Heed,  4  B.  &  S. 
174 ;  32  L.  J.  M.  G.  226.)  This  Act  has  been  held  not  to  apply  to  local  and 
personal  Acts  passed  subsequentlv  to  its  date.  {Boden  v.  Smith,  18  L. 
J.O.  P.  121.) 

Where  the  right  to  notice  of  action  still  exists,  a  person  is  deemed  to 
have  acted  under  or  in  pursuance  of  the  statute  so  as  to  entitie  l^in)  to 
such  notice,  where  he  had  some  ground  for  believing,  and  did  bond  fide 
believe,  in  the  existence  of  facts  which,  if  existing,  would  justify  him  in 
so  acting ;  and  it  is  not  necessary  that  the  grounds  for  such  belief  should 
have  been  reasonable  ones.  (See  Chamberlain  v.  King,  L.  E.  6  C.  P.  474, 
and  other  cases  cited  **  Public  Authorities,"  post,  -p,  948.) 

Omitting  to  do  something  necessary  may  be  within  the  meaning  of  an 
Act  requinng  notice  of  action,  &c.,  although  otnitiing  be  not  expressly 
mentioned  therein.  (See  Newton  v.  Ellis,  5  E.  &  B.  115 ;  24  L.  J.  Q.  B. 
337 ;  Foulsum  v.  Thirst,  L.  R.  2  C.  P.  449 ;  36  L.  J.  C.  P.  225  ;  Wilson 
y.  Mayor  of  Halifax,  L.  R.  3  Ex.  114;  37  L.  J.  Ex.  44;  JoUiffe  v. 
Wallasey  Local  Board,  L.  R.  9  C.  P.  62 ;  43  L.  J.  C.  P.  41.) 

The  right  to  a  notice  of  action  may  be  waived,  but  a  mere  tender  of 
amends  by  a  defendant  was  held  to  be  no  proof  that  he  had  received  or 
waived  such  notice.  (Martins  v.  Upcher,  3  Q.  B.  662 ;  see  further  as  to 
waiver,  Jb«e<  v.  Nicholls,  13  M.  &  W.  361 ;  Midland  By,  Co.  v.  Withington 
Local  Board,  11  Q.  B.  D.  788 ;  52  L.  J.  U.  B.  689.) 

Where  a  notice  of  action  is  required,  it  seems  that  it  will  not  be  inyali- 
dated  by  a  slight  mistake  in  the  alleged  date  of  the  act  complained  of, 

Srovided  that  the  mistake  is  not  such  as  to  mislead  or  prejudice  the 
efendant.    (See  Green  v.  Hutt,  51  L.  J.  Q.  B.  640.) 
As  to  former  decisions  with  respect  to  notice  of  action,  see  further, 
Biillen  and  Leake,  4th  ed..  Part  11.,  pp.  439  et  seq. 
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action  [or  of  the  supposed  oause  of  action  relied  upon  by  the 
plaintLS,  if  the  statute  abo  expressly  requires  that  notice  should  be 
given  of  the  cause  of  actum]  was  given  to  [or,  deliveied  to,  or^ 
served  upon,  according  to  the  toords  of  the  statute"]  the  defendant 
[one  calendar  month]  before  the  said  action  was  oommencedy  as 
required  by  the  said  statute  [or,  the  statutes  in  that  behalf]. 


Nuisance  (a). 


a  See  "Nuisance^**  ante,  p.  480;  and  see  ^* Negligence,**  ante,  p.  927. 
material  matters  of  mduoement,  if  disputed,  must  be  denied  iu 
terms.  Thus,  in  an  action  for  a  nuisance  to  the  oooupation  of  a  house 
bv  carrying  on  an  offensLve  trade,  if  the  defendant  does  not  admit  the 
plaintiff's  occupation  of  the  house,  he  must  deny  it  specifically.  So,  if 
the  defendant  m  an  action  for  an  obstruction  of  a  right  of  way  disputes 
the  alleged  right  of  way,  he  must  plead  a  specific  denial  of  the  alle^tions 
of  the  right.  (See  **  Ways,**  post,  p.  992.)  **  If  the  defendant  claims  the 
right  by  prescription  or  otherwise  to  do  what  is  complained  of,  he  must 
say  so,  and  must  state  the  grounds  of  his  claim,  i.e.,  whether  by  prescrip- 
tion, grant,  or  what."  (R.  S.  0.  1883,  App.  D.,  Sect.  VI.,  cited  "  Water,** 
post,  p.  992.)  As  to  the  mode  of  pleading  a  defence  of  right  by  prescrip- 
tion, see  **  Common,**  ante,  p.  861 ;  **  Water,**  post,  p.  991  ;  and  "  Wags,*' 
post,  p.  994. 

It  IS  in  many  cases  justifiable  for  a  person  to  enter  upon  his  neighbour's 
land  in  order  to  abate  a  nuisance  existing  thereon  which  interferes 
with  his  enjoyment  of  his  own  adjoining  land.  {Jones  v.  WiiliamSf 
11  M.  &  W.  176 ;  Lane  v.  Capseg,  (1891)  3  Oh.  411 ;  Lemmon  v.  Webb, 
(1895)  A.  0.  1;  64  L.  J.  Oh.  205;  and  see  ''Trespass,**  po$t,  p.  987.) 
Where  the  defendant  pleads  a  justification  on  this  ground  to  an  action 
of  trespass,  it  is  necessary  for  him  to  be  able  to  prove  a  previous  recjuest 
to  the  plaintiff  to  abate  the  nuisance,  except  in  cases  where  the  plamtiff 
was  himself  the  wron^-doer  by  creating  the  nuisance,  or  by  neglecting  to 
perform  some  obligation  by  tne  breach  of  which  it  was  created,  or  where 
there  is  such  immediate  dimger  to  life  or  health  as  to  render  it  unsafe  to 
wait  to  make  request.  iJonee  v.  Williams,  supra  ;  Lane  v.  Capseg,  supra  ; 
Lemmon  v.  Webb,  supra}) 

Where  the  party  injured  by  the  nuisance  can  abate  it  by  acts  done 
wholly  upon  ms  own  land,  he  is  at  liberty  to  do  so  without  notice  and 
without  any  such  request,  as,  for  instance,  b^  lopping  branches  of  his 
neighbour's  trees  which  overhang  his  land,  without  any  entry  upon  his 
neighbour's  land.  (Lemmon  y.  Webb,  supra,)  Similarly,  oranches  of  trees 
which  overhang  a  nighway  may  be  lopped  on  the  highway  without  any 
previous  notice  or  request  to  the  owner.    (See  76.) 

As  to  the  defence  that  the  nuisance  complained  of  arose  from  acts 
directed  or  authorized  by  statute  to  be  done  by  the  defendants,  see 
*' Nuisance**  ante,  p.  483. 
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Defence  to  an  Action  for  a  Nuisance^  denying  the  Acts 

complained  of. 

{See  R.  8.  C.  1883,  App.  D.  Sect.  VL) 

The  defendant  denies  that  he  or  his  servants  did  [or,  do] 
what  is  complained  of ;  or.  The  defendant  denies  the  seyeral  acts 
and  matters  complained  of. 


Statement  of  Defence  containing  miHous  Defences  in  an  Action  for 
Pollution  of  Water  whe^'e  the  Plaintiff  claims  an  Injunction 
and  Damages :  see  "  Water ^^  post^  p.  992. 


Denial  J  in  an  Action  for  a  Nuisance  to  the  Plaintiff* s  PremiseSy  of 

the  Plaintiff* s  alleged  Interest  therein. 

The  house  [or^  land,  &c.,  as  the  case  may  be"]  was  not  [and  is 
not]  in  the  possession  or  occupation  of  the  plaintiff,  or,  The 
plaintiff  was  not  [and  is  not]  the  owner  or  occupier  of  the 
premises  [according  to  the  allegations  in  the  statement  of  claim]. 


For  Defences  in  a  like  Action  by  a  Reversionei%  see  ^^Serersiofiy 

posty  pp.  958  et  seq. 


Defence  to  an  Action  for  TrespasSy  justifying  an  Entry  on  the 
Plaintiff's  Land  to  remove  an  Obstruction  to  the  Defendant's 
Ancient  Lights :  see  ^^LightSy'  antCy  p.  918. 


Defence  justifying  the  Removal  of  Nuisances  on  a  Public  Highuay : 

see  "  WaysJ'  posty  p.  5^99. 
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Patents  {a). 

Defence  to  an  Action  for  Infringement  of  a  Patent^  denying  the 

Infringement  (6). 

{E.  S.  C.  1883,  App.  2).,  Sect.  VI) 
The  defendant  did  not  infringe  the  patent. 


Defence  to  a  like  Action^  where  the  Plaintiff  sues  as  Assignee  of  the 

Patent^  denying  the  Assignment  {c). 

{R.  S.  a  1883,  App.  2>.,  Sect.  VI.) 

The  patent  was  not  assigned  to  the  plaintiff. 


Defence  to  an  Action  for  Infringement  of  a  Patent  that  the 

Invention  teas  not  New  [d). 

(22.  S.  a  1883,  App.  2).,  Sect.  VI.) 
The  invention  was  not  new. 

(a)  By  8.  26  of  the  Patents,  Designs,  and  Trade  Marks  Aot,  1883 
(46  &  47  Yict.  c.  57),  the  proceeding  by  scire  facias  to  repeal  a  patent  is 
abolished,  and  a  proceeding  by  petition  for  its  rovocation  is  sul>6tituted ; 


way ^ 

Ch.  D.  92 ;   Vickers  v.  Sidddl,  15  App.  Cas.  497.) 

A  patent  might  formerly  be  repealed  by  scire  facias  on  the  following 
(among  other)  grounds,  viz.,  that  the  patent  had  been  obtained  by  fraud, 
or  by  false  suggestion,  or  that  the  invention  was  not  new,  or  was  not 
useful,  or  was  not  sufficiently  described  in  the  specification.  (Webster  on 
Patents,  p.  32.) 

(6)  As  to  what  amounts  to  an  infringement,  see  '*  Patents^'^^  ante,  p.  489. 
A  denial  that  the  defendant  has  infnnged  the  patent  does  not  put  in 
issue  the  validity  of  the  patent.  {Cropper  v.  Smith,  26  Ch.  D.  700;  S.  C. 
10  App.  Cas.  249.)  It  is  no  defence  that  the  infringement  was  uninten- 
tional. {Stead  V.  Anderson,  4  C.  B.  806 ;  Wright  v.  Hitchcock,  L.  IL  5 
Ex.  37 ;  39  L.  J.  Ex.  97  ;  "  PaUnJts/  ante,  p.  489. J 

The  form  of  denial  in  the  text  is  applicable  only  where  the  statement 
of  claim  simply  alleges  an  infringement,  without  giving  any  details  of 
the  acts  charged  as  infringements.  Where  the  statement  of  claim  alleges 
such  acts  in  detail,  the  alleg[ations  should  be  dealt  with  accordingly. 

Particulars  of  the  objections  relied  upon  should  be  delivered  with  the 
defence.     (See  note  {h),  post,  p.  938.) 

(c)  As  to  assignment  of  letters  patent  and  licences,  &c.,  see  *'  Patents,** 
ante,  p.  491,  where  see  also  as  to  rej^istration. 

{d)  If  the  invention,  or  an  essential  part  of  it,  is  either  not  new  or  not 
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Defence  to  a  like  Action^  that  the  Invention  teas  not  Useful  {d). 

{JR.  S.  a  1883,  App.  D.y  Sect.  VL) 
The  inyention  was  not  useful. 


Defence  to  a  like  Action^  that  the  Invention  was  not  one  for  which 

Letters  Patent  could  be  granted  {e). 

The  inyentioii  \or^  manufacture]  was  not  one  for  which  letters 
patent  could  by  law  be  granted. 


Defence  to  a  like  Action  by  a  Patentee^  denying  that  the  Plaintiff 

was  the  First  or  True  Inventor  (/). 

(JK.  S.  C.  1883,  App.  2).,  Sect.  VL) 

The  plaintiS  was  not  the  first  or  true  inventor. 


useful,  the  patent  is  void.  (See  21  Jac.  I.  c.  3,  s.  6 ;  Morgan  y.  Seaward, 
2  M.  &  W.  644;  Hill  v.  Thompson,  3  Meriv.  629 ;  Bussell  v.  Ledsam,  11 M.  <& 
W.  647;  Benileyy,  Keighley,  6M.  &  G.  1039;  Badische  Fahriky,  Levinstein, 
24  Ch.  D.  126;  12  App.  Cae.  710;  52  L.  J.  Ch.  704;  Lane-Foxy.  Kensington 
Electric  Co.,  (1892)  2  Ch.  66.)  So  if  the  patent  is  for  **  improvements,"  it 
is  a  good  defence  that  the  invention  did  not  constitute  any  improvement. 
{Morgan  v.  Seaward,  supra;  Bedells  v.  Massey,  7  M.  &  G.  630.)  As 
regards  the  requirement  of  novelty,  it  is  sufficient  that  the  invention 
should  be  new  **  within  this  realm."  (21  Jac.  I.  c.  3,  s.  6;  Brown  y. 
Annandale,  8  01.  &  F.  437.)  Previous  user  in  a  foreign  country  or  in  an 
English  colony  does  not  invalidate  an  English  patent.  {Bolls  v.  Isaacs, 
19  Oh.  D.  268    51  L.  J.  Oh.  170.) 

As  to  whax>  amounts  to  a  previous  publication,  see  United  Telephone 
Co.  y.  Harrison,  21  Oh.  D.  720;  51  L.  J.  Oh.  705 ;  Otto  v.  Steel,  31  Oh.  D. 
241;  Harris  v.  Bothwell,  35  Oh.  D.  416;  Anglo- American  Co.  y.  King, 
(1892)  A.  0.  367. 

As  to  the  particulars  required  to  be  delivered  in  support  of  a  defence  on 
the  ground  of  non-novelty,  see  Smith  v.  Cropper,  10  App.  Oas.  249,  and 
8.  29  (3),  po9t,  p.  939. 

(d)  o&Q  preceding  note. 

(e)  As  to  this  defence,  see  Neilson  v.  Harford,  1  Webst.  Pat.  Oas.  295 ; 
Booth  V.  Kennard,  1  H.  &  N.  527 ;  and  2  H.  &  N.  84 ;  Seed  v.  Higgins,  8 
E.  &  B.  755 ;  8  H.  L.  0.  550 ;  Harwood  v.  Oreat  NoHheni  By.  Co,,  2  B.  & 
S.  222;  11  H.  L.  0.  654;  Jordan  v.  Moore,  L.  E.  1  0.  P.  624;  35  L.  J. 
0.  P.  268  ;  Murray  v.  Clayton,  L.  E.  7  Oh.  App.  570.  As  to  particulars, 
seej9O0^,  p.  938. 

(/)  See  21  Jac.  I.  c.  3,  s.  6 ;  and  see  the  recital  in  the  form  of  patent  in 
the  First  Schedule  to  the  Act  of  1883,  and  the  next  note.  A  person  who 
imports  an  invention  from  abroad  may  (subject  to  the  provisions  of 
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Defence  to  a  like  Action,  that  the  Specification  was  Insufficient  (g). 

The  speoifioation  did  not  partioularly  describe  the  nature  of 
the  invention  [or  the  manner  in  which  it  was  to  be  or  might  be 
performed].  

A  General  Defence  of  Invalidity  of  the  Patent  referring  to  Par- 

ticulars  of  Objection  (A). 

The  patent  was  and  is  invalid  on  the  grounds  stated  in  the 
particulars  of  objection  delivered  herewith. 

B8.  103,  104,  above  referred  to)  be  deemed  the  first  and  true  inventor 
in  England.     (See  Rolh  y.  laaace,  9upra;  In  re  Avery,  36  Ch.  D.  307.) 

The  above  form  of  defence  is  only  applicable  where  the  plaintiff  sues  as 
the  sole  grantee  of  the  patent,  and  would  require  modification  where  the 
action  is  by  joint  grantees  or  by  executors,  &c.  Under  the  Act  of  1883, 
a  patent  may  lawfully  be  granted  to  seyeral  persons  jointly  for  a  manu> 
facture  invented  only  by  some  or  one  of  them.  (See  ss.  4  (2),  5  (2),  and 
48  &  49  Yict.  c.  63,  s.  5.)  As  to  the  cases  in  which  patents  may  be 
granted  to  executors  or  administrators  of  a  deceased  inventor,  see  s.  12  (3), 
and  s.  34. 

{g)  A  grant  of  letters  i>atent  by  the  Crown  is  void  if  made  on  a  false 
suggestion  or  representation  by  the  grantee.  {Morgan  v.  Seaward,  2  M.  & 
W.  544,  561 ;  Bloxam  v.  EUee,  6  B.  &  0. 169, 178 ;  see  /n  re  Avery,  supra,) 
The  recitals  of  facts  in  the  letters  patent  are  taken  to  be  re})resentation8 
made  to  the  Crown  by  the  grantee ;  and,  therefore,  if  the  recital  that  the 
inventor  has,  by  his  complete  specification,  particularly  described  the 
nature  of  his  invention,  is  untrue,  this  affords  a  defence  to  an  action  for 
infringement.  (See  the  form  of  patent  in  the  first  schedule  to  the  Act  of 
1883;  and  see  ss.  5  (4),  26  (3),  and  s.  3i  of  the  Act;  Vicker»  v.  Siddeil,  Id 
App.  Cas.  497 ;  Nuitall  v.  Hargreaves,  (1892)  1  Ch.  23 ;  61  L.  J.  Ch.  94 ; 
Lane-Fox  v.  KensingUm  Electric  Co.,  (1892)  2  Ch.  66.) 

It  is  a  good  defence  also  that  the  provisional  specification  did  not 
describe  the  true  nature  of  the  invention,  or  that  the  invention  which  it 
described  is  not  the  same  as  that  described  by  the  complete  specification. 
(/6.)  It  would  seem  also  that  the  complete  specification  must  have  par- 
ticularly described  the  manner  in  which  the  invention  is  to  be  performed. 
(See  Tb,;  Crompton  v.  Anglo-Ammcan  Corporation,  35  Ch.  D.  283;  and 
see  Lawson  on  Patents,  p.  69.) 

The  requirement  in  s.  5  (5)  that  the  complete  specification  shall  "  end 
with  a  distinct  statement  of  the  invention  claimed, "  is  directory  only. 
(Vickers  v.  Siddeil,  15  App.  Cas.  497.) 

As  to  the  requirements  for  specifications,  see  further  s.  5,  rr.  5,  6  (2),  and 
Forms  B.  and  C.  in  the  Second  Schedule  to  the  Patents  Rules,  1890;  and  see 
United  Telephone  Co,  v.  Harrison,  21  Ch.  D.  720;  51  L.  J.  Ch.  705; 
Badische  Fahrik  v.  Levinstein,  12  App.  Cas.  710;  Edison,  <fcc.  Co,  v. 
Woodhouse,  32  Ch.  D.  520 ;  Proctor  v.  BennU,  36  Ch.  D.  740 ;  and  as  to 
particulars  of  objection  on  the  ground  of  defects  in  the  specification,  see 
the  next  note. 

{h)  The  29th  section  of  the  Patents,  &c  Act,  1883,  contains  {inter  alia) 
the  following  provisions : — 

'*  (2.)  The  defendant  must  deliver,  with  his  statement  of  defenoe,  or  by 
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For  a  likeform^  see  Kelly  v.  Heathmany  45  Ch.  D.  256. 


Particulars  of  Objections  to  he  delivered  by  the  Defendant  in  an 
Action  for  the  Infringement  of  a  Patent  (A). 

18—.    B.  No. • 

In  the  High  Court  of  Justioe, 
Queen's  Benoh  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

The  following  are  the  particulars  of  the  objections  on  which 
the  defendant  relies  to  impeach  the  validity  of  the  patent  in 

order  of  the  Court  or  a  judge,  at  any  subsequent  time,  particulars  of  any 
objections  on  which  he  relies  in  support  thereof. 

*'  (3.)  If  the  defendant  disputes  the  validity  of  the  patent,  the  particu- 
lars delivered  by  him  must  state  on  what  grounds  he  disputes  it,  and  if 
one  of  those  grounds  is  want  of  novelty,  must  state  the  time  and  place  of 
the  previous  publication  or  user  alleged  by  him. 

**  ^4.)  At  the  hearing  no  evidence  shall,  except  by  leave  of  the  Court  or 
a  luage,  be  admitted  in  proof  of  any  alleged  inningement  or  objection,  of 
widch  particulars  are  not  so  delivered. 

*'  (5.)  Particulars  delivered  may  be,  from  time  to  time,  amended  by 
leave  of  the  Court  or  a  judge." 

The  defendant,  in  the  absence  of  amendment  or  special  leave  of  the 
Court  or  a  judge,  will  be  precluded  from  adducing  evidence  of  objections 
not  stated  m  his  particulars  of  objections.  (See  s.  29  (4),  above  cited ; 
Daw  V.  EJey,  L.  E.  1  Eq.  38 ;  Edison  Telephone  Co,  v.  India  Rubber  Co,, 
17  Ch.  D.  137 ;  Cropper  v.  Smith,  26  Ch.  U.  700;  S.  C.  10  App.  Cas.  249 ; 
'Shoe  Machinery  Co,  v.  Cutlan,  (1896]  1  Ch.  108;  65  L.  J.  Ch.  44.)  But, 
if  his  particulars  are  sufficiently  wide  to  include  the  objection,  the  mere 
fact  that  they  are  too  vague  and  general,  and  do  not  give  sufficiently 
specific  information  as  to  the  defence  relied  upon,  will  not  suffice  to  exclude 
the  evidence.  (See  Neilson  v.  Har/ord,  8  M.  &  W.  806 ;  Hull  v.  Bollard, 
1  H.  &  N.  134  ;  25  L.  J.  Ex.  304  ;  Sykes  v.  HowaHh,  12  Ch.  D.  826.^  In 
such  a  case  the  proper  course  for  the  plaintiff  to  adopt  is  to  apply  for 
further  and  better  particulars  before  the  trial.  {lb,;  Anglo-American 
Corporation  v.  Crompton,  34  Ch.  D.  152 ;  Crompton  v.  Anglo-American 
Corporation,  35  Ch.  D.  283,  where  see  as  to  objections  on  the  ground  of 
insufficiency  of  the  specification.) 

If  an  objection  on  the  fpround  of  want  of  novelty,  &c.,  is  not  intended 
as  an  objection  to  the  mvention  generally,  but  only  to  part  of  it,  the 
particulars  should  specify  the  part  objected  to.  {Ruaaell  v.  Ledsam,  11 
M.  &  W.  647;  Holliday  v.  Hippenstall,  41  Ch.  D.  109.)  An  objection 
that  the  patent  was  obtained  by  fraud  must  distinctly  state  the  nature  of 
the  fraud.     {Russell  v.  Ledsam,  supra,) 

See  further  as  to  what  objections  may  be  made,  Terrell  on  Patents. 
3rd  ed.,  pp.  292—303. 

{h)  See  preceding  note. 

B.L.  3  Q 
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the  statement  of  olaim  mentioned,  in  addition  to  any  whioh  he 
may  be  entitled  to  rely  upon  without  particulars : — 

1.  The  title  and  effect  of  the  patent  are  not  correctly  stated 
in  the  statement  of  claim.  The  patent  was  for  [state  the  title 
and  effect  of  the  patent^  according  to  the/act^. 

2.  The  plaintiff  [or,  J.  K.,  the  alleged  inventor]  was  not  the 
grantee  of  the  patent  mentioned  in  the  statement  of  claim. 

3.  The  plaintiff  [or,  J.  K.,  the  alleged  inventor]  was  not  the 
first  and  true  inventor. 

4.  The  alleged  invention  was  not  new. 

5.  Before  the  date  of  the  letters  patent,  the  alleged  invention 

was  published  at ,  in  the  following  manner  [state  the  place 

and  manner  of  publication^  giving  particulars,  where  practicable^  of 
the  dates,  ^o.], 

6.  Before  the  date  of  the  letters  patent,  the  alleged  invention 

was  used  at in  the  following  manner  [state  the  place  and 

manner^  and  also,  where  practicable,  the  names  and  addresses  of  the 
persons  who  previously  used  tJie  invention,  and  the  dates  of  such 
user]. 

7.  The  alleged  invention  was  not  useful  to  the  public  [or,  in 
the  case  of  an  alleged  patent  for  ^^  improvements,^^  The  said  manu- 
facture is  not  any  improvement  or  in  any  way  useful  or  bene- 
fioicd  to  the  public]. 

8.  The  alleged  mvention  was  not  a  manufacture  for  which 
letters  patent  could  lawfully  be  granted  [state  why]. 

9.  The  plaintiff's  [or,  J.  Ki.'s)  specification  did  not  particularly 
describe  the  nature  of  the  invention,  and  in  what  manner  it  was 
to  be  performed.  It  was  insufficient  for  the  following  reasons, 
viz.  [state  the  reasons], 

[Give  particulars  of  any  other  objections  in  like  manner.] 
To  Mr.  E.  R,  G.  H., 

The  plaintiff's  solicitor  The  defendant's  solicitor 

[or  agent].  [or  agent]. 


JFbr  like  Forms  of  particulars  of  objections,  see  Chitty's  Forms, 
12th  ed.,  p.  214  ;  and  Smith  v.  Cropper,  10  App.  Cas.  249; 
55  L.  J.  Ch.  12 ;  United  Telephone  Co.  v.  Harrison,  21 
Ch.  D.  720 ;  Holliday  v.  HippenstaU,  41  Ch.  D.  109  ;  Kelly 
V.  Heathman,  45  Ch.  D.  256 ;  60  L.  J.  Ch.  22. 


Pawnbrokers  :  see  "  Xi>n,"  ante,  pp.  911,  912. 
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Payment  into  Court  («). 

Defence  of  Payment  into  Court, 

(See  E.  8.  C.  1883,  App.  i>.,  Sect.  IF.) 

The  defendant  as  to  the  whole  action  [oTj  if  the  payment  into 
Court  is  only  made  in  respect  of  one  of  several  claims,  as  to  the 
plaintiff's  claim  for,  or,  in  respect  of,  &c.,  specifying  the  claim  in 
satisfaction  of  which  t/ie  payment  into  Court  is  made,  as,  for  distance, 

the  matters  alleged  in  the paragraph  of  the  statement  of 

olaim]  has  paid  [or,  brings]  into  Coiirt  £ ,  and  says  that 

that  sum  is  enough  to  satisfy  the  plaintiff's  claim  [or,  the  plain- 
tiff's claim  (or,  claims)  herein  pleaded  to]. 


Defence  of  Payment  into  Court,  together  with  a  Defence  in  Denial 

of  Liability. 

The  defendant  says  that : — 

1.  [Here  state  some  ground  of  defence,  showing  that  the  defendant 


(a)  See  **  Payment  into  Court"  ante,  p.  798.  By  the  rules  of  0.  XXII., 
there  cited,  payment  into  Court  may  nov  be  made  by  the  defendant  in 
any  action  for  debt  or  damages  (r.  1),  or  by  the  plaintiff  in  answer  to  a 
counterclaim  for  debt  or  damages  (r.  9);  and,  except  in  actions  or 
counterclaims  for  libel  or  slander  (as  to  which,  see  '*  Defamaiion"  a7ite, 
p.  888),  the  payment  into  Court  may  be  accompanied  by  a  denial  of 
BabiHty  (rr.  1,  6). 

As  to  payment  into  Court  in  actions  under  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93),  or  27  &  28  Vict.  c.  95,  to  recover  damages  for 
personal  injuries  causing  death,  see  s.  2  of  the  last-mentioned  Act,  cited 
**  Executors"  ante,  p.  427.  As  to  payment  into  Court  in  actions  for 
detention  of  goods,  see  ^^ Detention  of  Goods"  ante,  pp.  892,  893;  and  as 
to  payment  into  Court  with  an  apology  in  actions  for  hbels  in  newspapers, 
&c.,  see  *■''  Defamation"  ante,  p.  888. 

As  to  payment  into  Court  in  actions  to  recover  damages  for  things  done, 
or  omitted  to  be  done,  in  pursuance  or  execution  of  any  statute  or  of  any 
public  duty,  see  the  PubEc  Authorities  Protection  Act,  1 893,  cited  post, 
p.  946,  which,  by  s.  1  (c),  provides  (inter  alia)  that  if  such  action  is  proceeded 
with  after  payment  into  Court  of  any  money  in  satisfaction  of  the  plaintiff's 
claim,  and  the  plaintiff  does  not  recover  more  than  the  sum  so  paid  in,  he 
shall  not  recover  any  costs  incurred  after  the  payment  into  Court,  and  the 
defendant  shall  be  entitled  to  coste,  to  be  taxed  as  between  solicitor  and 
client,  as  from  the  time  of  the  payment. 

The  forms  ^ven  by  the  E.  8.  C.  1883,  relating  to  payment  into  Court, 
are  sufficient  in  all  cases,  and  the  character  or  special  circumstances  (if 
any)  by  reason  of  which  the  defendant  is  entitled  to  plead  the  payment  of 
money  into  Court  need  not  be  stated.  (See  0.  XIX.  r.  6,  and  Aston  v. 
Perkes,  15  M.  &  W.  385 ;  15  L.  J.  Ex.  241 ;  Key  v.  Thimhlthy,  6  Ex. 
692 ;  Th(mp8<>n  v.  Sheppard,  4  E.  &  B.  53.) 

3q2 
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i&  not  liable  to  the  claim,  e,g.^  a  denial  of  the  acts  or  matters  eom» 
plained  of,  or  an  allegation  of  some  matter  of  excuse,  justification^  or 
discharge,  8fcJ\ 

2.  The  defendant,  by  way  of  altemative  defence,  as  to  the 
whole  action  \or,  as  to  the  plaintiff's  daim  for,  &o.,  see  the 

preceding  form],  brings  into  Court  £ ,  and  says  that  that 

sum  is  enough  to  satisfy  the  plaintiff's  daim  [herein  pleaded  to]. 


A  like  Form  in  an  Action  for  Trespass  to  Land :  see  Wheeler  t. 
The  United  Telephone  Co.,  13  Q.  B.  D,  597, 


Defence  of  an  Apology,  and  Payment  into  Court,  to  an  Action  for 
a  Libel  contained  in  a  public  Newspaper  or  Periodical,  under 
6  <^  7  Vict.  c.  96,  s.  2 :  see  ''Defamation,''  ante,  p.  888. 


Defence  of  Payment  into  Court  as  to  the  Claim  of  Damages  in  an 
Action  for  t/ie  Detention  of  Goods :  see  "  Detention  of  Goods,** 
ante,  p.  892. 

^^^y>  of  Payment  into  Court  in  an  Action  of  Replevin  :  see 

"  Replevin,''  post,  p.  957. 


Reply,  of  Acceptance  of  the  Amount  paid  into  Court :  see  "  Pay- 

ment  into  Court,"  ante,  p.  802. 


Reply,  ttiat  the  Amount  paid  into  Court  is  not  sufficient :  see  lb., 

ante,  p.  803. 


Police  (a). 


(a)  Many  of  the  statutes  wliicli  gave  special  protection  to  the  police  in 
actions  brought  against  them  for  things  done  or  omitted  to  be  done  in  the 
execution  of  their  statutory  or  official  duties  have  been  expressly  or  im* 
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For  Forms  of  Defences  under  the  Public  Authorities  Protection  Act, 
1893,  see  "  Public  Authorities,''  post,  p.  946. 


Process  (a), 


pliedly  repealed  by  s.  2  of  the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61J,  or  by  the  Statute  Law  Revision  Act,  1894.  (See 
**  Public  Authorities f  post,  p.  946.)  But  defendants  in  such  actions  are 
entitled  to  the  protection  ^ven  by  s.  1  of  the  Public  Authorities  Protection 
Act,  1893,  in  all  cases  within  tne  provisions  of  that  section.  (See  lb.) 
They  are  further  protected,  in  respect  of  acts  done  in  executing  warrants 
of  justices,  by  the  24  Geo.  11.  c.  44,  s.  6,  which  enacts  in  effect  that  no 
action  shall  be  brought  against  any  constable,  head  borough,  or  other 
officer,  or  against  any  person  or  persons  acting  by  his  order  and  in  his  aid, 
for  anything  done  in  obedience  to  any  warrant  under  the  hand  or  seal  of 
any  justice  of  the  peace,  until  demand  has  been  made  or  left  at  the  usual 
place  of  his  abode  by  the  party  or  parties  intending  to  bring  such  action, 
or  by  his,  her,  or  their  attorney  or  agent,  in  writing,  signed  by  the  party 
demanding  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
same  has  been  refused  or  neglected  for  the  space  of  six  days  after  such 
demand ;  and,  in  case  after  such  demand  and  compliance  therewith  by 
showing  the  said  warrant  to  and  permitting  a  copy  to  be  taken  thereof 
by  the  partr^  demanding  the  same,  any  action  shall  be  brought  against 
such  constable,  head  borough  or  other  officer,  or  against  such  person  or 
I)ersons  acting  in  his  aid  for  any  such  cause  as  aS)resaid,  that  on  pro- 
ducing or  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall 
find  for  such  constable,  head  borough,  or  other  officer,  and  for  such  person 
and  persons  so  acting  as  aforesaid,  notwithstanding  any  defect  of  juris- 
diction in  the  justice  or  justices  who  signed  or  sealed  the  said  warrant. 

A  defence  under  this  statute  must,  in  general,  be  pleaded  specially,  as 
the  defence  of  **  Not  Guilty  by  Statute  "  will  not  be  available.  (See  **  Not 
OuiUy  by  Statute"  ante,  p.  930.)  The  8th  section  of  the  same  Act,  which 
provided  ti^at  no  such  action  should  be  brought  unless  commenced  within 
six  calendar  months  after  the  act  committed,  has  been  repealed  by  the 
general  repeal  contained  in  s.  2  of  the  Public  Authorities  Protection  Act, 
1893,  so  far  as  relates  to  actions  within  s.  1  of  the  last-named  Act.  (See 
''Public  Authorities,*' post,  p.  946.) 

(a)  See  *«  Sheriff,''  post,  p.  961 ;  **  Trespass,"  ante,  p.  522.  The  party 
at  whose  suit  the  process  issues  must,  in  order  to  justify  under  it,  state 
in  his  pleading  the  jud^ent  or  other  proceedings  on  which  the  writ 
issues,  as  well  as  the  wnt,  but  it  is  sufficient  for  the  sheriff  to  justify 
under  the  writ  only.  (See  Andrews  v.  Harris,  1  Q.  B.  3,  17  ;  Samuel  v. 
Duke,  3  M.  &  W.  at  p.  630.^ 

If  the  plaintiff  sues  the  sneriff  for  conversion  or  trespass  in  respect  of 
the  seizure  of  goods  taken  under  a  writ  of  ^.  fa.  against  a  third  part^,  the 
defendant,  if  the  goods  were  the  ^oods  of  the  third  party,  may  simply 
deny  the  property  of  the  plaintiff  in  the  goods,  and  need  not  plead  the 
facts  specially.  {Harrison  v.  Dixon,  12  M.  &  W.  142.)  If  the  plaintiff's 
title  to  the  goods  is  by  an  assignment  from  the  execution  debtor,  which  i» 
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Defence  to  an  Action  for  a  Wrongful  Entry  on  Land  and  Seizure 
of  Goods,  of  Justification  under  a  Ft.  Fa.,  by  the  Execution 
Creditor,  the  Sheriff  and  the  Bailiff,  stating  the  Judgment, 
Writ,  and  Warrant. 

The  defendant,  E.  F.,  on  the of ,  18 — ,  recovered 

J'udgment  in  the  Queen's  Bench  Division  of  the  High  Court  of 
Tustice  against  the  now  plaintiff  for  £ ,  and  £ for  costs 

[or,  and  costs  to  be  taxed,  which  costs  have  been  duly  taxed  and 

allowed  at  £ ],  and  thereupon,  the  said  judmient  remaining 

in  full  force  and  unsatisfied,  the  defendant  E.  F.  caused  a  writ 
oi  fieri  facias  to  be  issued  upon  the  said  judgment  against  the 
plaintiff,  commanding  the  defendant  G-.  H.,  as  and  being  sheriff 
of ,  to  cause  to  be  made  of  the  goods  and  chattels  of  the 


void  as  against  croditors,  the  slierifp  who  has  taken  them  must  piove  the 
judgment  as  well  as  the  writ  in  order  to  justify.  (See  White  y,  Morris, 
11  C.  B.  1015 ;  21  L.  J.  C.  P.  185.) 

Where  the  action  is  against  the  eherifP  for  trespass  in  entering  the  house 
of  the  plaintiii,  the  shenfP  may  plead  a  justification  on  the  ground  that 
he  entered  to  execute  a  writ  of  ^.  /a.  against  the  snoods  of  a  third  party 
therein.  (See  Semayne^s  Case^  1  Smith's  L,  C,  10m  ed.,  p.  99 ;  1  Chitty's 
Practice,  14th  ed.,  p.  812.) 

If  the  sheriff  is  sued  by  the  owner  of  goods  let  out  to  hire  for  a  wrongful 
conversion  of  such  goods,  a  defence  stating  that  he  took  and  sold  them 
under  a/,  /a.  asfainst  the  hirer,  and  that  the  plaintiff  had  sustained  no 
damage,  would  De  an  answer  to  so  much  of  the  statement  of  claim  as 
alleged  a  conversion  by  taking  and  selling  the  goods  (see  Tancred  v.  All- 
good,  4  H.  &  N.  438 ;  28  L.  J.  Ex.  362  ;  Lancashire  Waggon  Co,  y.  Fitz- 
hugh,  6  H.  &  N.  502 ;  30  L.  J.  Ex.  231 ;  "  Het^ersion;*  ante,  p.  504),  but 
would  be  no  defence  to  a  charge  of  disposing  and  delivering  tne  goods  to 
purchasers,  or  allowing  purchasers  to  remove  them  (see  /ft.;. 

As  to  defences  of  justification  under  warrants  granted  by  magistrates, 
see  Melling  v.  Leok^  16  0.  B.  652  ;  Pedley  v.  Davis,  10  C.  B.  N.  S.  492;  30 
L.  J.  C.  P.  374;  Henderson  v.  Preston,  21  Q.  B.  D.  362 ;  and  see  24  Q«o.  II. 
c.  44,  8.  6,  cit<?d  **  Police,"  ante,  p.  942. 

As  to  what  the  sheriff  and  his  officers  may  do  in  the  execution  of  a  writ 
of  fi*/a.,  see  Semni/ne's  Case,  supra:  1  Chitty's  Practice,  l4th  ed.  pp.  813, 
83*7  ;  Harvey  v.  Ilarvty,  26  Ch.  D.  644 ;  Crahiree  v.  Robinson,  15  Q.  B.  D. 
312;  American  Meat  Co,  v.  Hendry,  W.  N.  1893,  pp.  67,  82;  Hodd*rv. 
WiUiams,  (1895)  2  Q.  B.  663 ;  65  L.  J.  Q.  B.  70.  They  are  not  entitled 
to  break  open  the  outer  doors  of  a  dwelling-house  in  the  ordinary  exe> 
cution  of  such  writ  {Ih,),  though  they  may  do  so  in  the  execution  of 
criminal  or  ^Mn^i-criminal  process  {Harvey  v.  Harvey,  supra).  They  may, 
in  the  execution  of  a  writ  of  fi,  fa.,  break  open  the  outer  door  of  a  shed 
or  shop  adjoining  the  dwelling-house.    {Hodder  v.  Williams,  supra.) 

A  defence  of  justification  under  the  process  of  an  inferior  Coui-t  should 
allege  or  show  that  the  Couit  had  jurisdiction.  (See  •*  Jurisdiction,**  ante^ 
p.  907.)  For  instances  of  pleas  to  this  effect  imder  the  former  practice, 
see  Sowell  v.  Champion,  6  A.  &  E.  407;  Walley  y.  M*C<mnea,  13  Q.  B. 
903;  Hayes  y.  Keene,  12  C.  B.  233. 
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plaintiff  in  his  bailiwick,  the  sum  of  £ ,  and  also  interest 

thereon  as  therein  mentioned  [and  the  said  sum  of  £ for 

costs,  with  interest  thereon  as  therein  mentioned],  and  the  said 
writ  was  duly  indorsed  with  a  direction  to  the  said  sheriff  to 
levy  execution  as  in  the  said  indorsement  mentioned,  and  was 
then  delivered  ta  the  defendant  Q.  H.,  as  such  sheriff,  to  be 
executed,  and  thereupon  the  defendant,  Gr.  H.,  as  and  being 
such  sheriff,  duly  made  and  delivered  his  warrant  to  the  defen- 
dant, J.  K.,  as  and  being  the  bailiff  of  the  said  sheriff,  for  the 
execution  of  the  said  judgment  in  pursuance  of  the  said  writ 
and  indorsement,  and  thereupon  the  defendant  J.  K.,  as  such 
bailiff,  by  virtue  of  the  said  writ  and  warrant,  entered  into  the 
said  dwelling-house,  the  outer  door  thereof  being  then  open  [or, 
state  other  facts  showing  that  the  entry  teas  latcfuV]^  in  order  to 
seize  and  take  [and  did  then  seize  and  take]  the  said  goods  and 
chattels  of  the  plaintiff,  the  same  then  being  in  the  said  dwell- 
ing-house and  within  the  said  bailiwick  for  the  purpose  of  levy- 
ing the  moneys  so  directed  to  be  levied  as  aforesaid,  which  are 
the  acts  complained  of. 


The  like^  hy  a  Sheriff  alone. 

Before  any  of  the  acts  complained  of,  E.  F.,  on  the of 

-  18 — ,  sued  out  of  the  Queen's  Bench  Division  of  the  High 


Court  of  Justice  a  writ  of  fieri  facias  directed  to  the  sheriff  of 

,  commanding  the  defendant,  as  and  being  the  sheriff  of 

,  to,  &c.  ^h^re  state  the  substance  of  the  writ  as  in  the  preceding 

forrn\^  and  the  said  writ  was  duly  indorsed  with,  &c.  {here  state 
the  indorsement y  as  in  the  preceding  forni],  and  was  then  delivered 
to  the  defendant,  as  such  sheriff,  to  be  executed ;  and  thereupon 
the  defendant,  as  and  being  such  sheriff,  by  virtue  of  the  said  writ, 
entered  the  said  dwelling-house,  the  outer  door  thereof  being 
then  open,  in  order  to  seize  and  take  [and  did  then  seize  and 
take]  the  said  goods  and  chattels  of  the  now  plaintiff,  the  same 
then  being  in  the  said  dwelling-house  and  in  the  bailiwick  of 
the  defendant,  as  such  sheriff,  for  the  purpose  of  levying  the 
moneys  so  directed  to  be  levied  as  aforesaid,  which  are  the  acts 
complained  of. 
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Reply  that  the  Writ  was  set  aside  for  Irregularity  (6). 

The  writ  of  Ji^ri  facias  was  irregularly  sued  out,  and  by  an 

order  duly  made  on  the of ,  18 — ,  by one  of  the 

maaters  [or,  judges]  of  this  Division  of  the  High  Court  of  Justice, 
the  said  writ  and  all  subsequent  prooeedings  thereon  were  set 
aside  for  irregulariiy. 


Public  Authorities  {a). 


(h)  If  the  execution  creditor  relies  oil  the  fact  that  the  judgment  or  writ 
..was  set  aside  for  irregularity,  or  as  obtained  against  good  faith,  or  upon  some 
other  ground,  after  the  acts  complained  of,  the  reply  should  state  speci- 
fically that  the  process  has  been  set  aside,  and  should  also  state  the 
ground  on  which  it  was  set  aside  in  order  that  it  may  appear  on  the  face 
of  the  reply  that  it  was  illegal  and  not  merely  erroneous  at  the  time  of 
execution.  (Prentice  v.  Harrison^  4  Q.  B.  852  ;  Rankin  v.  Dt  Medina^  1 
C.  B.  183;  Brown  v.  Jones,  16  M.  &  W.  191 ;  see  further,  Chitty's  PnM>- 
tice,  14th  ed.  p.  831 ;  and  "  Trespass,"  anU,  p.  622.) 

(a)  By  8.  1  of  the  Public  Authorities  Protection  Act,  1893  (66  &  57 
Vict.  c.  61),  it  is  enacted  that  '*  Where  after  the  commencement  of  this  Act 
any  action,  prosecution,  or  other  proceeding  is  commenced  in  the  United 
Kingdom  against  any  person  for  any  act  done  in  pursuance,  or  execution, 
or  intended  execution  of  any  Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  alleged  neglect  or  default  m  the  execution 
of  any  such  act,  duty,  or  authorily,  the  following  provisions  shall  have 
effect: 

(a)  The  action,  prosecution,  or  j^rooeeding  shall  not  lie  or  be  instituted 

unless  it  is  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof : 

(b)  Wherever  in  any  such  action  a  judgment  is  obtained  by  the  defen- 

dant, it  shall  carry  costs  to  be  taxed  as  between  solicitor  and  client : 
(o)  Whero  the  proceeding  is  an  action  for  damages,  tender  of  amends 
before  the  action  was  commenced  may,  in  lieu  of  or  in  addition  to 
any  other  plea,  be  pleaded.  If  the  action  was  commenced  after  the 
tender,  or  is  proceeded  with  after  payment  into  court  of  any  money 
in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff  does  not 
recover  more  than  the  sum  tendered  or  paid,  he  shall  not  recover 
any  costs  incurred  after  the  tender  or  payment,  and  the  defendant 
shall  be  entitled  to  costs,  to  be  taxed  as  between  solicitor  and  client, 
as  from  the  time  of  the  tender  or  parent;  but  this  provision 
shall  not  affect  costs  on  any  injunction  in  the  action : 
(d)  If,  in  the  opinion  of  the  Court,  the  plaintiff  has  not  given  the  de- 
fendant a  sufficient  opportunity  of  tendering  amends  before  the 
commencement  of  the  proceeding  the  Court  may  award  to  the 
defendant  costs  to  be  taxed  as  between  solicitor  and  client." 
By  B.  2  of  the  same  Act,  *'  There  shall  be  ropealed  aa  to  the  United 
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Kingdom  so  much  of  any  public  general  Act  as  enacts  that  in  any  pro- 
ceeding to  which  this  Act  applies : — 

(a^  The  proceeding  is  to  be  commenced  in  any  particular  place ;  or 
(h)  The  proceeding  is  to  be  commenced  within  any  particular  tune ;  or 
(c;  Notice  of  action  is  to  be  given ;  or 

(d)  The  defendant  is  to  be  entitled  to  any  particular  kind  or  amount  of 
costs,  or  the  plaintiff  is  to  be  depriyed  of  costs  in  any  specified 
event;  or 


S»)  The  defendant  may  plead  the  general  issue ; 
i] 


ana  in  particular  there  shall  be  so  repealed  the  enactments  specified  in  the 
schedule  to  this  Act  to  the  extent  in  that  schedule  mentioned. 

The  Act  does  not  affect  proceedings  by  a  department  of  the  Govern- 
ment against  a  local  authority  or  its  officers  (see  s.  1),  nor  does  it  affect 
statutes  applying  to  Scotland  only  (see  s.  3). 

With  regs^  to  all  actions  within  s.  1  of  the  above  Act,  the  various 
provisions  contained  in  jpublic  general  Acts  passed  prior  to  the  let  of 
January,  1894,  regulating  the  place  of  trial,  the  time  within  which 
proceedings  must  oe  commenced,  the  notice  of  action  to  be  given,  the 
particular  kind  or  amoimt  of  costs  a  defendant  may  be  entitled  to,  the 


the  protection  afforded  by  s.  1  of  the  above  Act  is  given 

The  actions  within  s.  1,  are  those  brought  *' against  any  person  for 
any  act  done  in  pursuance  or  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
defaiilt  in  the  execution  of  any  such  act,  duty,  or  authority." 

The  protection  given  by  s.  1  is  applicable  to  the  actions  falling  within 
that  section,  whether  the  defendant  is  actine,  or  intending  to  act,  under  a 
general  public  Act,  or  imder  a  local  and  personal  A(S ;  but  a  person 
acting  in  contravention  of  the  provisions  of  an  Act  cannot  be  deemed  to 
be  acting  under  or  in  pursuance  of  such  Act,  so  as  to  be  entitied  to  this 
protection  {Humphriss  v.  Worwoody  64  L.  J.  Q.  B.  437). 

With  respect  to  local  and  personal  Acts,  the  Act  6  &  6  Yict.  c.  97, 
repealed  the  clauses  in  previous  local  and  personal  Acts,  permitting  **  Not 
Guilty  by  Statute  "  to  oe  pleaded  and  enacted  that  the  period  of  limita- 
tions for  actions  brought  for  anything  done  under  the  authority  or  in 
pursuance  of  any  such  local  and  personal  Acts  should  be  two  years,  or  in 
case  of  continuing  damage,  one  year  after  the  damage  ceased. 

The  above  Act,  5  &  6  Vict.  c.  97,  relates  only,  it  would  seem,  to  statutes 
then  in  force ;  that  is,  to  statutes  passed  on  or  prior  to  August  the  loth, 
18-^2.     {Boden  v.  Smith,  18  L.  J.  C.  P.  120.^ 

**  Not  Guilty  by  Statute  "  can  no  longer  oe  pleaded  to  actions  in  which 
it  was  given  by  any  local  and  personal  Act  prior  to  5  &  6  Vict.  c.  97,  nor 
in  actions  in  which  it  was  given  by  any  general  public  Act  prior  to  the 
Public  Authorities  Protection  Act,  1893.  It  also  seems  clear  that  the 
period  of  limitations  for  actions  brought  for  anything  done  under  the 
authority  or  in  pursuance  of  anj  local  and  personal  Act  passed  prior  to 
the  Public  Authorities  Protection  Act,  1893,  is  now  that  fixed  by  the 
Public  Authorities  Protection  Act,  1893,  s.  1.  *'  Not  Guilty  by  Statute," 
if  in  any  particular  case  given  by  a  local  and  personal  Act,  passed 
subsequentiy  to  5  &  6  Yict.  c.  97,  appears  to  be  in  such  case  still  a 
permissible  defence. 

By  6  &  6  Vict.  c.  97,  s.  4,  in  all  cases  where  notice  of  action  is  required 
the  notice  shall  be  given  one  calendar  month  at  least  before  action.    The 
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leng^  of  notice  is  tinaltered  by  the  Public  Authorities  Protection  Act, 
1893,  but  the  necessity  for  notice  is  clearly  done  away  with  in  all  those 
cases  within  s.  1  of  the  last-named  Act  in  which  the  right  was  given  by 
a  public  general  Act.  (See  s.  2.)  It  is  plain  that  henceforth  the  defences 
of  •*  Not  Guilty  by  Statute  "  and  want  of  "  Notice  of  Action"  will  be 
seldom  ayailable. 

The  provisions  for  a  local  yenue  contained  in  any  Act  passed  prior  to 
the  Rules  of  the  Supreme  Court,  1883,  were  repealed  by  the  Kules  of 
1875  (E.  S.  0.  1875,  0.  XXXVI.  r.  1),  and  the  PubHc  Authorities  Pro- 
tection Act,  1893,  has  clearlv,  as  to  actions  within  s.  1  of  that  Act, 
repealed  any  provisions  for  local  venues  contained  in  then  (1st  of 
January,  1894)  eidsting  public  general  Acts.  (See  Buckley  v.  Ilult  Docks 
Co,,  (1893)  2  Q.  B.  93 ;  62  L.  J.  Q.  B.  449.) 

Under  various  statutes  prior  to,  and  containing  provisions  similar  or 
analogous  to  those  of  the  Public  Authorities  Protection  Act,  1893,  it 
was  held  that  a  person  was  to  be  considered  as  having  acted  in  pursuance 
or  execution  of  a  statute,  or  in  the  exercise  of  the  powers  or  duties  of  a 
public  office,  so  as  to  be  entitled  to  the  benefit  of  any  statutory  privilege 
conferred  upon  persons  sued  for  so  acting,  where  ne  had  grounds  for 
believing,  and  oond  fide  believed,  in  the  existence  of  facts  wnich,  if  ex- 
isting, would  have  justified  him  in  doing  the  acts  complained  of  under 
the  statute,  or  in  the  execution  of  his  o^ce  (Boberts  y.  Orchard^  2  H.  &  C. 
769 ;  33  L.  J.  Ex.  65 ;  Dawning  v.  Capel,  L.  R.  2  C.  P.  461 ;  36  L.  J. 
M.  0.  97 ;  Leete  v.  Hart,  L.  E.  3  C.  P.  322 ;  37  L.  J.  C.  P.  322 ;  lb. 
157),  and  that  it  was  not  necessary  to  show  that  such  grounds  were 
reasonable  ones  (Chamberlain  v.  King,  L.  E.  6  0.  P.  474 ;  40  L.  J.  0.  P. 
273 ;  Orimh  v.  Taylor,  2  0.  P.  D.  194 ;  46  L.  J.  C.  P.  152;  Lea  y.  Facey, 
19  Q.  B.  1).  352).  It  was  held  to  be  sufficient  if  the  defendant  believed 
he  was  acting  under  some  law,  though  he  did  not  know,  in  fact,  of  the 
particular  enactment  (see  Leete  v.  Hart,  L.  E.  3  0.  P.  322,  325 ;  Selmes  y. 
Judge,  L.  E.  6  Q.  B.  724) ;  but  if  the  law  would  not  justify  him  upon  the 
facts  bond  fide  believed,  ne  was  not  deemed  to  be  actmg  in  pursuance  of 
the  statute  (Z)ou;riin^  v.  Capel,  L.  R.  2  0.  P.  461;  36  L.  J .  M,  C.  97; 
Qriffith  v.  Taylor,  supra) ;  nor  was  he  deemed  to  be  so  acting  if  he  wil- 
fully acted  in  a  manner  which  ho  knew  to  be  unauthorized  by  the  statute 
(see  Selmes  v.  Judge,  L.  E.  6  Q.  B.  724,  727). 

It  was  held,  under  former  enactments,  that  provisions  requiring  notice 
of  action  in  favour  of  persons  *'  acting  or  intending  to  act  m.  pursuance 
of,"  or  '*  execution  of,"  a  statute  applied  only  to  those  cases  where  there 
was  some  act  done,  or  fa 't  committed,  in  respect  of  which  the  action  was 
brought  {Umphtlby  v.  McLean,  1  B.  &  A.  42  ;  Royal  Aquarium  v.  Parkin- 
eon,  (1892)  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409);  and  that  such  provisions  had 
no  application  to  actions  for  injunctions  {Flower  y.  L*yton  Local  Botird, 
5  Oh.  I).  347  ;  46  L.  J.  Ch.  62 1  ;  Chapman^.  Auckland  Union,  23  Q.  B.  D. 
294 ;  58  L.  J.  Q.  B.  504).  A  railway  company  sued  for  default  of  duty  as 
common  carriers  wore  held  not  to  be  entitied  to  statutory  protection,  as 
not  being  sued  for  anything  done  or  omitted  to  be  done  m  pursuance  of 
their  Act,  or  in  the  execution  of  the  powers  and  authorities  given  by  it 
{Carpue  v.  London  and  Brighton  By.  Co.,  5  Q.  B.  747 ;  Palmer  y.  Grand 
Junction  By.  Co.,  4  M.  &  W.  749) ;  but  in  an  action  to  recover  back 
excessive  charges  for  the  carriage  of  goods,  a  railway  companj,  under 
their  special  Act,  were  held  to  be  entitled  to  such  protection  {Kent  y.  O. 
W.  By.  Co.,  3  0.  B.  714;  see  Edwards  v.  G.  W.  By.  Co.,  U  C.  B.  688). 

In  general,  enactments  conferring  statutory  protection  in  respect  of 


Public  Health — Hailtoays.  949 

Defence  to  an  Action  brought  against  a  Public  AutJiorifi/  or  Public 
Officer,  or  a  Person  acting  in  Execution  or  intended  Execution 
of  an  Act  of  Parliamenty  that  the  Claim  is  barred  by  Lapse  of 
the  Period  of  Limitation  prescribed  by  the  Public  Authorities 
Protection  Act,  lb93 ;  see  "  Limitation^  Statutes  o/*/'  ante, 
p.  920. 

Defence  to  a  like  Action,  of  Tender  of  Amends  under  the  same  Act : 

see  "  Tender  of  Amends"  post,  p.  967. 


Defence  to  a  like  Action,  of  Payment  into  Court :  see  ^^  Payment 

into  Court,"  ante,  p.  941. 


Public  Health  (a). 

Ibr  Pbrms  of  Defences  under  the  Public  Authorities  Protection 
Act,  1893,  see  "  Public  Authorities,"  ante,  p.  946. 


Railways  (6). 


things  done  nnder  the  statutes  have  been  held  not  to  apply  to  any  action 
for  breach  of  a  specific  contract  entered  into  by  the  defendant  {Davies  v. 
Mayor  of  Swaneeay  8  Ex.  808 ;  Midland  By.  Co.  v.  Withtngton  Local  Bftard, 
11  U.  B.  D.  788 ;  52  L.  J.  Q.  B.  189) ;  but  such  enactments  were  held  to 
apply  to  cases  of  quasi-contrsLct,  where  the  action  was  brought  in  respect 
of  a  tort  which  had  been  waived  by  the  plaintiff  [Selmea  v.  Judge,  L.  R. 
6  Q.  B.  724;  40  L.  J.  Q.  B.  287;  Midland  By.  Co.  v.  Withtngton  Local 
Board,  supra) ;  as,  for  instance,  where  an  action  for  money  received  was 
brought  to  recover  money  paid  by  mistake  of  fact  to  a  local  board  in 
respect  of  rates  illegally  made  {Midland  By.  Co,  v.  Withington  Local  Board, 
supra). 

(a)  See  "  Public  Health,''  ante,  p.  493. 

(6)  See  **  Carrittrs''  ante,  p.  664;  "  Corporatioji,^'  ante,  p.  873;  *'  Neglt^ 
genet,"  ante,  pp.  474,  927. 


950  Defences,  8fc.  in  Actions  for  Wrongs. 

Eecx)very  of  Land  (a). 

(a)  As  to  what  causes  of  action  may  be  joined  with  an  action  for  the 
recovery  of  land,  see  O.  XVLLL.,  r.  2,  **  Joinder  of  Causes  of  ActioHj** 
antey  p.  58. 

The  defendant  may,  except  where  he  relies  on  an  equitable  title  or  an 
equitable  defence,  plead  ^nerally  that  he  is  in  possession  by  himself  or 
his  tenant  without  disclosmg  the  title  on  which  he  relies.  (See  O.  XXT. 
r.  21,  cited  in  the  following  note.) 

By  0.  XII.,  r.  25,  **  Any  person  not  named  as  a  defendant  in  a  writ  of 
summons  for  the  recovery  of  land  may  by  leave  of  the  Oourt  or  a  judge 
appear  and  defend,  on  filing  an  affidavit  showing  that  he  is  in  possession 
of  the  land  either  by  himself  or  his  tenant ";  and  by  O.  XII.,  r.  27,  every 
person  so  appearing  must  forthwith  give  notice  of  such  appearance  to  the 
plaintiffs  solicitor  (or  to  the  plaintiff  if  he  sues  in  person),  **  and  shall  in 
all  subsequent  proceedings  be  named  as  a  party  defendant  to  the  action." 

By  0.  XII.,  r.  28,  **  Any  person  appearing  to  a  writ  of  summons  for 
the  recovery  of  land  shall  be  at  liberty  to  limit  his  defence  to  a  part  only 
of  the  property  mentioned  in  the  writ,  describing  that  part  with  reason- 
able certamty  in  his  memorandum  of  appearance,  or  in  a  notice  intituled 
in  the  action  and  signed  by  him  or  his  solicitor.  Such  notice  shall  be 
served  within  four  days  after  appearance ;  and  an  appearance,  where  the 
defence  is  not  limited  as  above  mentioned,  shall  be  deemed  an  appearance 
to  defend  for  the  whole."  A  defendant  who  has  thus  limited  his  defence 
to  a  part  only  of  the  premises  claimed,  should  show  by  his  statement  of 
defence  that  his  defence  is  pleaded  as  to  that  part  only,  and,  except  where 
the  fact  that  his  defence  has  been  limited  by  his  memorandum  of  appear- 
ance, or  by  such  notice  as  above  mentioned,  sufficientiy  appears  from  tilie 
statement  of  claim,  it  seems  proper  that  that  fact  should  be  expressly 
mentioned  in  the  statement  of  defence. 

As  te  claims  for  mesne  profite,  see  ^*  Landlord  and  Tenant,*^  ante,  p.  274; 
and  '*  Recovery  o/Land"  ante,  p.  495.  A  claim  for  mesne  profits  is  sub- 
ject to  the  statutory  limitation  of  the  period  of  six  years  for  an  action  of 
trespass  to  land.  (21  Jac.  I.  c.  16,  s.  3;  cited  *'  Limitation,  Statutes  c/," 
ante^  p.  918.^ 

By  the  6  Anne,  c.  72  (c.  18,  Buff.),  s.  o,  it  is  enacted  that  every  person 
who  as  guardian  or  trustee  for  any  infant,  and  every  husband  seised  in 
ri^ht  of  his  wife  only,  and  every  other  person  having  any  estate  deter- 
minable upon  any  life  or  lives,  who,  after  the  determination  of  such 
particular  estetes  or  intoreste,  without  the  express  consent  of  the  person 
or  persons  next  entitled  upon  and  after  the  determination  of  sucli  parti- 
cular estates  or  intereste,  shall  hold  over  and  continue  in  possession  of 
any  lands  or  hereditamente,  shall  be  adjudged  to  be  trespassers;  and 
the  person  or  persons  who  shall  be  entitled  to  such  lands  or  hereditaments 
upon  or  after  the  determination  of  such  particular  estates  or  intereste  (or 
his  or  their  executors  and  administrators)  may  recover  in  damages  against 
such  person  or  persons  so  holding  over  (or  against  his  or  their  executors 
or  administrators)  the  full  value  of  the  profits  received  during  suck 
wrongful  possession  as  afoi*e8aid.     (See  Caion  v.  Coles^  L.  R.  1  £q.  581.) 

The  Courte  of  this  country  have  no  jurisdiction  to  entertain  an  action 
in  which  the  title  to  land  situate  abroad  comes  into  question.  {British 
South  Africa  Co.  v.  Companhia  de  Mozambique,  (1895)  A.  C.  602 ;  63  L,  J. 
Q.  B.  70;  **  Jurisdiction:'  ante,  p.  906.) 

A  defendant  in  an  action  for  recovery  of  land  may  in  some  cases  obtain 


Recovery  of  Land.  951 

Defence  to  an  Action  for  the  Recovery  of  Land  that  the  Defendant^ 
by  himself  or  his  Tenant^  is  in  Possession  of  the  Premises 
sought  to  he  recovered  (h). 

{R.  S.  a  1883,  App.  D.  Sect.  VIL) 

The  defendant  is  in  posseesion  of  the  premises  by  himself  or 
his  tenant. 


leave  to  join  as  a  third  party,  under  0.  XYI.  r.  48,  a  person  who  has 
oonyeyed  the  land  to  him  with  a  covenant  for  title,  and  who,  in  the  event 
of  the  plaintifE  succeeding  in  the  action,  will  be  liable  to  the  defendant 
for  breach  of  such  covenant.  {Page  v.  Midland  By,  Co.,  (1894)  1  Ch.  11 ; 
and  see  Baxter  v.  France,  (1895)  1  Q.  B.  455,  591.) 

(6)  By  0.  XXL  r.  21,  *'  No  defendant  in  an  action  for  the  recovery  of 
land  who  is  in  possession  by  himself  or  his  tenant  need  plead  his  title, 
unless  his  defence  depends  on  an  equitable  estate  or  right,  or  he  claims 
relief  upon  any  equitable  ground  against  any  right  or  title  asserted  by 
the  plamtifF.  But,  except  in  cases  hereinbefore  mentioned,  it  shall  be 
sufficient'-to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  be  implied  in  such  statement  that  he  denies,  or  does  not 
admit,  the  allegations  of  fact  contained  in  the  plaintiff's  statement  of 
claim.  He  may,  nevertheless,  rely  upon  any  ground  of  defence  which  he 
can  prove,  except  as  hereinbefore  mentioned." 

Hence,  a  defence  of  possession  pleaded  under  this  rule  operates  not  only 
as  a  general  denial  of  the  allegations  of  fact  contained  in  the  statement  of 
claim,  but  also  as  an  affirmative  plecuiing  of  every  legal  titie  and  legal 
defence  which  the  defendant  may  be  able  to  prove  in  answer  to  the 
plaintiff's  claim.  (See  Dan/ord  v.  M^Anulty,  8  App.  Cas.  456 ;  52  L.  J. 
Q.  B.  652,  decided  under  the  former  0.  XiA.  r.  15,  which  was  less  widely 
expressed  than  the  rule  above  cited ;  see  Heath  v.  Fughy  6  Q.  B.  D.  345, 
353;  FugJi  v.  Heathy  7  App.  Cas.  235.)  It  appears,  therefore,  that  a 
defence  of  possession  pleaded  under  the  above  rule  will  include  all  such 
defences  as  a  denial  of  an  allegation  of  notice  to  quit,  or  a  legal  defence 
under  the  Statutes  of  Limitation.  (See  "  Limitaiitmy  Sfaiutes  of"  ante, 
p.  921.)  But  where  it  is  desired  to  admit  part  of  the  allegations  in  the 
statement  of  claim,  or  where  the  defendant  relies  only  on  some  particular 
grounds  of  defence,  such  as  those  last  mentioned,  it  is  often  expedient,  for 
tiie  sake  of  defining  the  issues  to  be  tried,  and  of  preventing  the  plaintitf 
from  afterwards  setting  up  surpiise,  that  the  defence  should  be  pleaded 
specially,  as  is  done  in  some  of  the  forms  referred  to  in  the  text. 

Any  equitable  defence,  or  anv  defence  depending  on  an  equitable  titie, 
must  be  specifically  pleaded  (see  O.  XXI.  r.  21,  mpra;  and  Jud.  Act, 
1873,  s.  24  (2),  cited  ante,  p.  33),  and  the  material  facts  constituting  such 
equitable  title  or  equitable  defence  must  be  distinctly  stated  (O.  XIX. 
rr.  4,  15 ;  SiUdiffe  v.  James,  40  L.  T.  875 ;  27  W.  R.  750 ;  see  Williama  v. 
Walker,  9  Q.  B.  D.  576). 

It  would  seem  that,  where  a  defendant  has  been  let  into  possession  and 
allowed  to  occupy  under  a  parol  agreement  for  a  lease  whicn  he  is  entitled 
to  enforce  against  the  plamtiff  by  way  of  specific  performance,  he  may 
now  in  some  cases  plead  the  facts  by  way  of  equitable  defence  to  an  action 
for  the  recovery  of  the  land  (see  Jud.  Act,  1873,  ss.  24  (2),  25  (11);  WaUh 
V.  Lonsdale,  21  Ch.  D.  9;  52  L.  J.  Ch.  2 ;  Allhusen  v.  Brooking,  26  Oh.D. 


952  Defeficesy  8fc.  in  Actions  for  Wrofigs. 

A  like  Fomiy  by  a  Defendant  not  named  in  the  Writy  who  has 
obtaUied  Leave  to  appear  and  defend  under  0.  XII,  r.  25,  and 
has  limited  his  Defence  to  a  Part  only  of  the  Premises, 

The  defendant  E.  F.,  under  and  bj  yirtue  of  an  order  made 

in  thifl  action,  dated  the of ,  18—,  has  appeared^  as 

landlord  of  the  defendant  G.  D.,  to  defend,  and  has  by  hia 
memorandum  of  appearanoe  [or^  by  a  duly  signed  notice  served 
within  four  days  after  his  appearance]  in  this  action  limited  his 
defence  to  pcurt  of  the  premises  claimed,  namely,  [the  close 
called  the  Big  Field],  and  says  as  follows : — 

He  is  in  possession  of  the  said  [dose]  by  himself  or  his  tenant. 


For  Forms  of  Specific  Defences  in  Actions  by  Landlords  against 
Tenants  to  recover  the  Demised  Premises^  see  **  Landlord  and 
Tenant,''  ante,  pp.  763—765. 


Defence  that  the  Plaintiffs  Claim  irns  barred  by  the  Lapse  of  the 
Statutory  Period  of  Limitaiion :  see  '*  Limitation,  Statutes 
of"  ante,  p.  921. 


Bel^ase  (a). 


559 ;  63  L.  J.  Ch.  520 ;  Ex  p.  Monkhouse,  14  Q,  B.  D.  956 ;  54  L.  J.  Q,  B. 


P- 
As   to  defences  on    the  ground  of  estoppel,  see  **  Estoppel,*^  atUe^ 

pp.  695,  896. 

(a)  See  '' Release"  ante,  p.  804. 

A  release  to  one  of  several  joint  tort-feasors  operates  in  general  as  a 
discharge  of  the  other  joint  tort-feasors  also,  and  is  a  bar  to  any  action 
against  them  for  the  same  tort.  (Go.  Litt.  232a :  Bac.  Abr.,  **  Belecue*^  ; 
Cocke  V.  Jentior,  Hob.  66 ;  Kiffin  v.  Willie,  4  Mod.  379 ;  and  see  **  Aooord 
and  Satisfaction,''*  ante,  p.  859  ;  "  Judgment  Recovered,*''  ante,  p.  906 ;  Mayor 
of  Salford  y.  Lever,  25  Q.  B.  D.  262 ;  (1891)  1  Q.  B.  188  ;  Duck  t.  Mayeu, 
(1892)  2  Q.  B.  511.)  But  this  does  not  apply  to  cases  where  the  rights 
of  action  against  the  other  tort-feasors,  though  arising  out  of  the  same 
transactions,  are  different  and  distinct  from  the  rights  of  action  against 
tiie  tort-feasor  who  has  been  released.  (See  Mayor  of  Salford  y/Lever^ 
supra,)  If  a  release  to  one  of  joint  tort-feasors  reseryes  the  releasor's 
claims  and  remedies  against  the  others  for  the  joint  tort,  it  amounts 
merely  to  a  covenant  not  to  sue  the  particular  tort-feasor,  and  does  not 
release  the  others.   {Duck  y.  Mayeti,  supra.) 


Replevin,  953 

EEPiiBVIN  (a). 

Denial  of  the  Acts  complained  of(b) :  see  atvte^  p.  855. 


The  likey  in  a  more  Specific  Fonn  (b). 

The  defendant  did  not  take  or  detain  any  of  the  goods,  or, 
cattle,  &o.  [or,  did  not  distrain  any  of  the  goods,  &o.,  as  the  case 
may  hey  following  the  form  of  the  allegation  traversed^. 


Defence  denying  the  Plaintiff* s  Property  in  the  Goods  (o). 
The  goods  were  not  the  plaintiff's. 


(a)  A  judgment  for  the  plaintiff  in  replevin  is  a  bar  to  a  subsequent 
action  of  trespass  for  the  same  wrongful  taking  of  the  goods  and  for  any 
special  damage  arising  therefrom,  though  it  is  no  bar  to  an  action  for 
trespass  to  the  land.  {Gibbs  v.  Cruikshank,  L.  E.  8  C.  P.  454;  42  L.  J. 
C.  F.  273;  ''Judgment  lUcoveredy"  ante^  p.  905.) 

By  the  21  Jac.  I.  c.  16,  s.  3  (cited  antey  p.  918),  the  period  of  limitation 
for  an  action  of  replevin  is  six  years  next  after  ttie  cause  thereof.  As  to 
the  statutory  periods  of  limitation  applicable  to  distresses  for  rent-charges, 
or  to  distresses  for  rent  reserved  on  a  demise  respectively,  see  **  Limitation, 
Statutes  of"  ante,  pp.  767,  921. 

(6)  The  defendant  cannot  claim  judgment  for  a  return  of  the  goods 
imder  a  mere  denial  of  the  acts  complained  of.  (See  Com.  Dig.  Pleader, 
3  K.  12,  13.)  As  to  the  mode  of  pleading  where  the  defendant  seeks  a 
return,  see  note  (d),  tn/ra. 

In  some  cases  of  distresses  for  rates,  defendants  were  formerly  autho- 
rized, by  the  statutes  under  which  they  had  distrained,  to  plead  Not  Guilty 
by  Statute,  and  to  give  their  justification  in  evidence  thereunder,  but  the 
enactments  giving  them  that  privilege  have,  it  would  appear,  been 
repealed.  (See  ''Public  Authorities y*^  ante,  p.  946;  *' Not  Guilty  by 
Statute^''  ante,  p.  930.) 

(c)  l^e  plaintiff  must  be  entitled  to  a  possessory  property  in  the  goods 
in  order  to  maintain  replevin ;  and  a  denial  that  the  ^oods  were  the 
plaintiff's  may  therefore  be  pleaded  as  a  defence  to  the  action.  But  if  the 
defendant  further  alleges  that  the  goods  are  his  own  property,  he  may 
also  claim  judgment  for  a  return  of  the  goods  on  proof  of  tnat  allegation 
(Com.  Dig.  Pleader,  3  K.  13 ;  Butcher  v.  Porter,  1  Salk.  94),  and  it  seems 
that  in  such  case  he  should  expressly  coimterclaim  for  it  (see  the  next 
Eoim). 


954  Defences  J  8fc.  in  Actions  for  TFrongs. 

Dr/ence,  in  the  nature  of  an  Avotayy  that  the  Goods  were  taken  as 
a  Distress  for  Re^it  in  Arrear  from  the  Plaint ij^  to  the 
Defendant y  with  a  Counterclaim  for  a  Return  of  the  Ooods  and 
for  Damages  {d). 

Defence. 

The  defendant  says  that : — 

1,  The  plaintiff  ftom  the of ^  18 — ,  to  the of 

,  18 —  [the  period  during  which  the  rent  distrained  for  accrued 


{d)  Under  the  former  practice,  wHere  a  defendant  in  an  action  of 
replevin  admitted  the  takmg  of  the  goods,  but  justified  it  for  Uwful 
cause,  as  a  distress  for  rent,  he  usually  did  so  by  a  pleading  called  an 
avowry  or  a  cognizance.  An  avowry  was  a  justification  in  his  own  right ; 
a  cognizance^  a  justification  in  the  right  of  another.  (Com.  Dig.  Pleader, 
3  K.  13, 14.)  Under  an  avowry  or  cognizance,  the  defendant,  if  successful, 
was  entitled  to  have  judgment  for  a  return  of  the  goods,  and  also  for  such 
damages  as  had  been  sustained  by  reason  of  the  replevin.  (Com.  Dig. 
Pleader,  3  £.  12.)  The  plaintiff's  pleading  in  answer  to  an  avowry  or 
cognizance  was  called  a  plea  in  bar ;  and  tae  names  of  each  of  the  sub- 


respectively  in  actions  of  replevin  are  called  by  their  ordinary  names,  and 
are  subject  to  the  ordinary  rules  of  pleading. 

Previously  to  the  Common  Law  Procedure  Act,  1852,  an  avowry  or 
cognizance  concluded  with  a  formal  prayer  of  judgment  for  a  retuni  of 
the  goods  and  for  the  defendant's  damages  and  costs,  but  as  that  Act,  by 
8.  67  (now  repealed),  rendered  such  formal  conclusion  unnecessary,  the 
defendant  could  under  that  Act  obtain  such  judgment  without  making 
any  express  claim  for  it  in  his  pleadings.  But  under  the  present  system 
of  pleading  it  seems  proper  that  a  defendant  who  wishes  to  obtain  such 
relief  shomd  expressly  claim  it  by  way  of  counterclaim  as  in  the  above 
form.     (See  2  Chitty's  Practice,  I4th  ed.,  p.  1262.) 

An  avowry  or  cognizance  was  required  at  common  law  to  set  out  a  good 
title  in  order  to  give  the  defendant  a  return  of  the  goods  (2  Wms.  Saund., 
1871  ed.,  668  ;  Ilawkins  v.  Eckles,  2  B.  &  P.  359,  361  (a)) ;  and  this  must 
still  be  shown  in  the  defence  or  counterclaim  where  a  return  is  claimed  in 
the  case  of  distresses  other  than  distresses  for  rent  {vide  infra).  But,  in 
the  case  of  a  distress  for  rent,  a  general  form  of  avowry  or  cognizance, 
without  setting  forth  the  title  of  the  landlord  or  lessor,  was  allowed  by  the 
statute  11  (}eo.  11.  c.  19,  s.  22,  and  although  that  enactment  has  oeen 
repealed  by  42  &  43  Vict.  c.  59,  and  46  &  47  Vict.  c.  49  (cited  **  RepUnnn^' 
ante,  p.  502),  the  practice  introduced  under  it  appears  to  be  still  in  force, 
so  that  in  the  case  of  a  distress  for  rent,  though  it  is  necessary  to  show 
that  the  person  distrained  upon  held  of  the  person  distraining,  it  is 
unnecessary  to  set  out  the  landlord's  titie  in  detail.  (See  Bahk4  t.  Angdl^ 
7  A.  &  E.  843.)  But  in  the  case  of  a  distress  damage  feasant^  the  title  of 
the  person  distraining  must  be  set  forth.  (See  2  Wms.  Saund.,  1871  ed., 
p.  670 ;  Hawkins  v.  Ecklesy  supra,)  So,  also,  in  the  case  of  a  distress  for 
a  rentcharge.  {Pinhom  v.  Souster,  8  Ex.  763 ;  and  eeeMiickeU  v.  Ifufmes^ 
L.  K  8  Ex.  119 ;  42  L.  J.  Ex.  98.)    It  is  not  necessary  for  the  defendant 
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due]^  and  thenoefortli  until  the  [alleged]  taking  [or,  distraining] 
of  the  said  goods,  held  the   said  [dwelling-house]  as  tenant 

thereof  to  the  defendant  at  the  yearly  rent  of  £ ,. payable 

quarterly  on  the  usual  quarter  days  [or  as  the  case  may  Jg],  and 
me  defendant  avows  the  taking  [or,  distraining]  of  the  goods 

in  the  said  [dwelling-house]  as  a  distress  for  £ of  the  said 

rent,  being  a  quarter's  rent  from  the of ,  18 — ,  to  the 

of ,  18 — ,  which  then  was  [and  still  is]  due  and  in 

arrear  from  the  plaintiff  as  suoh  tenant  as  aforesaid  to  the 
defendant. 

Counterclaim. 
2.  The  defendant  repeats  the  statements  contained  in  his 

defence,  and  counterclaims  a  return  of  the  goods,  and  £- 

damages  for  the  loss  which  he  has  sustained  by  reason  of  the 
replevin. 

Defence^  in  the  nature  of  a  Cognizance^  that  the  Goods  were  taken 
as  a  Distress  for  Rent  due  from  the  Plaintiff  to  the  Landlord ^ 
and  that  tJie  Defendant  acted  as  Bailiff  to  the  Landlord  (d). 

The  plaintiff  from  the of ,  18 — ,  to  the of , 

18 —  [the  period  during  which  the  rent  distrained  for  accrued  due^^ 
and  thenceforth  until  the  [alleged]  taking  [or,  distraining]  of 
the  said  goods,  held  the  said  dwellmg-house  as  tenant  thereof  to 

E.  F.,  at  the  yearly  rent  of  £ ,  payable  quarterly  on  the 

usual  quarter  days  [or^  as  the  case  may  he\  and  the  defendant, 
as  and  being  bailiff  of  the  said  E.  F.,  acknowledges  the  taking 


to  allege  that  the  rent  '*  still  remains  due,"  and  a  denial  of  that  averment 
would  be  no  defence.     {Clarke  v.  Davies^  7  Taunt.  72.) 

Where  both  the  landlord  and  his  bailiff  who  made  the  distress  on  his 
behalf  are  sued  and  defend  jointly,  the  two  forms  of  defences  in  the  nature 
of  an  avowry  and  a  cognizance  respectively  may  be  combined  in  one  para- 
graph by  alleging  the  tenancy  to  have  been  **  to  the  defendant  E.  P.  {the 
landlord)^  and  by  proceeding  thus: — *'and  the  defendant  E.  F.  avows, 
and  the  defendant  G.  H.,  as  and  being  bailiff  te  the  defendant  E.  E., 
acknowledges,  the  taking,  &c.,"  continuing  as  in  the  first  of  the  above 
two  forms,  substituting  for  the  words  **  to  the  defendant "  the  words  "  to 
the  defendant  E.  F."  (See  Banks  v.  Angdl,  7  A.  &  E.  843.)  Where  the 
avowry  or  cognizance  is  for  rent  in  arrear  under  a  demise  to  a  third  party y 
and  not  under  a  demise  to  the  plaintiff  himself,  the  form  of  the  defence 
must  be  varied  accordingly.    (See  BuUen  &  Leake,  3rd  ed.,  p.  779.) 

A  person  entitled  to  distrain  is  not  bound  by  the  cause  of  the  distress 
alleged  at  the  time  of  making  it,  but  may  in  his  avowry  set  upany  suffi- 
cient ground  of  justification.  {Phillips  v.  Whitsed,  2  E.  &  E.  804;  29 
L.  J.  5.  B.  164;  see  Trent  v.  HutU,  9  Ex.  14.) 

{d)  See  preceding  note. 

B.L.  3  K 
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[or,  distraining]  of  the  said  goods  in  the  said  dwelling-house  as 

a  distress  for  £ of  the  said  rent,  being  a  quarter's  rent  from 

the of ,  18—,  to  the of ,  18—,  which  then 

was,  and  still  is,  due  and  in  arrear  from  the  plaintiff  as  such 
tenant  as  aforesaid  to  the  said  E.  F. 

\^The  Defendant  may  mually  add  a  counterclaim  for  the  return  of 
tihe  goods  and  for  damages  :  see  the  last  preceding  fomij  which 
can  easily  he  adapted  to  the  case  of  a  bailiff,'} 


Reply  to  the  preceding  FortnSy  denying  the  alleged  Tenancy  {e). 

The  plaintiff  did  not  hold  the  dwelling-house  as  tenant  thereof 
to  the  defendant  [or,  to  the  said  E.  F.]. 

(e)  The  plaintiff,  in  answer  to  a  defence  in  the  nature  of  an  avowry  or 
cognizance,  may  now  simply  join  issue  under  0.  XIX.,  r.  18,  or  may 
reply  specially  as  in  other  cases. 

A  reply  that  the  landlord  had  no  title  to  the  premises  at  the  time  of  the 
demise  {nil  habuit  in  tenementis),  or  any  pleading  in  substance  amounting 
to  the  same  thing,  is  bad.  [Alchome  y.  Gomme,  2  Bing.  54;  see  Dancer  t» 
Hastings f  4  Bing.  2  ;  Wheel^  v.  Branscf/mbe,  5  Q.  B.  373 ;  Evans  v.  EUiat^ 
9  A.  &  E.  342 ;  and  see  **  Landlord  and  Tenant,]'  ante.,  pp.  265,  273,  761.) 
But  the  tenant  may  deny  the  landlord's  reversion  and  right  to  distrain. 
{Preece  v.  Corrie,  5  Bing.  24;  Fascoe  v.  Fascoe,  3  Bing.  N.  0.  898;  see 
Hooker  v.  Nye,  1  C.  M.  &  R.  258,  260 ;  Dovms  v.  Cooper,  2  Q.  B.  256.) 

Formerly  a  plaintiff  in  replevin  was  allowed  to  plead,  in  answer  to  an 
avowry  or  cognizance,  a  general  statement  that  no  rent  was  due  or  in 
arrear,  or  that  no  part  of  the  rent  distrained  for  was  due  or  in  arrear;  but 
it  seems  dear  that,  though  such  a  reply  may  be  admissible  to  a  mere 
defence  in  the  nat\ire  of  an  avowry  or  cognizance,  it  would  not  be  a  suffi- 
cient reply  to  a  counterclaim  for  a  I'eturn  of  the  goods,  or  for  damages,  &o. 
(O.  XiA.,  rr.  4,  15.)  The  plaintiff,  in  his  reply  to  such  a  counterclaim, 
should  therefore  show  the  grounds  on  which  he  relies,  as,  for  instance, 
that  the  rent  was  paid  or  satisfied  before  the  distress.  Thus,  he  may 
plead  compulsory  payments  of  charges  on  the  land  paramount  to  the  claim 
of  the  landlord  {Jones  v.  Morris,  3  Ex.  742);  e.g.,  payment  of  rent  to  the 
ground  landlord  {Saps/ord  v.  Fletcher,  4  T.  K.  511) ;  payment  of  the  land- 
tax  {Stubbs  V.  Farsons,  3  B.  &  Aid.  516) ;  payment  of  the  income-tax 
{Franklin  v.  Carter,  1  C.  B.  760 ;  Taylor  v.  Evans,  1  H.  &  N.  101 ;  25 
L.  J.  Ex.  269 ;  Clennell  v.  Read,  7  Taunt.  50) ;  payment  to  a  mortgagee 
claiming  under  a  mortgage  prior  to  the  demise  {Johnson  v.  Jones,  9  A.  & 
E.  809 ;  Dyer  v.  Botvley,  2  Bing.  94) ;  payment  under  a  distress  of  an 
annuity  charged  on  the  land  by  the  landlord  prior  to  the  demise  ( Taylor 
v.  Zamira,  6  Taimt.  524). 

The  following,  among  other  grounds  of  reply,  may  be  relied  upon  by 
the  plaintiff  in  cases  of  distress  for  rent :  that  he  tendered  the  rent  and 
expenses  before  impounding  {Evans  v.  Elliott,  5  A.  &  £.  142 ;  Thomas  y. 
Harnes,  1  M.  &  G.  695 ;  Tennant  v.  Field,  8  E.  &  B.  336 ;  27  L.  J.  Q,  B. 
33;  see  **  Distress  "  ante,  p.  418);    that  the  goods  taken  were  goods 
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The  likCy  denying  that  any  Rent  was  in  Arrear  (e). 

No  part  of  the  rent  alleged  to  have  been  distrained  for  was 
due  or  in  arrear  from  the  plaintiff  to  the  defendant  [or,  to  the 
said  E.  F.l.  \The  grounds  of  this  denial  should  he  stated,  as,  for 
instance,  The  plaintiff,  before  the  making  of  the  said  distress, 
satisfied  and  ^soharged  the  said  rent  hj  payment  to  the  defen- 
dant on  the day  of ,  18 — .] 


Reply  ofPaytnent  into  Cotirt  to  a  Defence  and  Counterclaim  in  the 

nature  of  an  Avowry  (/). 

The  plaintiff,  as  to,  &o,  [aw  the  case  may  6^],  has  paid  [or, 
brings]  into  Court  £— — ,  and  says  that  that  sum  is  enough  to 
satisfy  the  claim  of  the  defendant  [in  respect  of  the  matter 
herein  pleaded  to]. 

Defence  in  the  nature  of  an  Avowry  by  a  Freeholder  for  a  Distress 

Damage  Feasant  (g). 

At  the  time  of  the  alleged  taking  of  the  [cattle],  the  said 
close  was  the  close  and  freehold  of  the  defendant,  and  because 

which  were  privileged  from  distress  (see  **/>i«<rc««,"  aw^e,  p.  416),  that 
a  previous  distress  nad  been  taken  by  the  defendant  for  the  same  rent, 
and  that  he  might  then  have  distrained  enough  goods  to  satisfy  the  rent, 
whereof  he  had  notice  {Owem  v.  Wynne,  4  E.  &  B.  579 ;  see  Lee  v.  Cooke^ 
2  H.  &  N.  584;  3  H.  &  N.  203;  y  Distress, I*  ante,  p.  414);  that  the 
plaintiff  was  evicted  from  the  demised  premises  before  the  alleged  rent 
became  due  (see  **  Landlord  and  Tenant,^^  ante,  p.  760). 

For  other  grounds  of  reply  in  such  cases,  see  Bullen  &  Leake,  3rd  ed., 
pp.  780  et  seq. 

A  plaintiiS  cannot  plead  a  set-off  as  a  reply  to  a  defence  in  the  nature 
of  an  avowry  or  cognizance ;  nor,  it  would  seem,  to  a  counterclaim  for  a 
return  of  the  goods.     (See  Ebtrle^s  Hotels  Co,  v.  Jonas,  18  Q.  B.  D.  459.) 


(e)  See  preceding  note. 


f)  A  defendant  in  replevin  may  pay  money  into  Court,  as  he  may  in 
otter  actions  for  damages.  (O.  XaTT.,  r.  1;*  ** Payment  into  Court," 
ante,  p.  941.) 

(g)  See  **  Distress  "  ante^  p.  894.  For  examples  of  former  avowries 
and  cognizances  for  a  distress  taken  damage  feasant  on  a  spot  where  the 
defendant  had  common  of  pasture,  see  Jones  v.  Richard,  6  A.  &  £.  413 ; 
FHchard  v.  Pmvell,  10  Q.  B.  5H9;  Hulls  v.  Estcourt,  2  H.  &  0.  47 ;  32 
L.  J.  £x.  193.  The  plaintiff,  in  his  reply  to  defences  and  counterclaims 
of  this  kind,  may  set  up  that  he  had  on  the  land  in  question  a  right  of 
common  of  pasture  by  prescription  (see  Jones  v.  Richard,  5  A.  &  E.  413 
WarhurUm  v.  Parke,  2  H.  &  N.  64 ;  26  L.  J.  Ex.  298),  or  pur  cause  de 
vicinage  (Prichard  v.  Powell,  10  Q.  B.  689 ;  Heath  v.  EllioU,  4  Bing.  N.  0. 

3b2 
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the  said  [oatUe]  were  then  wrongfally  in  the  said  close,  doing 
damage  there  to  the  defendant,  the  defendant  avows  the  taking 
of  the  said  [cattle]  in  the  said  close  as  a  distress  for  the  said 
damage. 

[-4  counterclaim  may  be  added  for  the  return  of  the  cattk^  Sfc.^ 
as  in  the  case  of  an  avoiory  for  rent :  tnde  supra."] 


The  likcy  by  a  Tenant  (g). 

Before  the  alleged  taking  of  the  [cattle],  J.  E.,  being  seised 

in  fee  of  the  said  close,  demised  the  same  for  the  term  of 

years  to  the  defendant,  and  by  virtue  of  the  said  demise  the 
defendant  at  the  time  of  the  alleged  taking  of  the  said  [cattle] 
was  possessed  of  the  said  close,  and  because  the  said  [cattle] 
were  then  wrongfully  in  the  said  close  doing  damage  there  to 
the  defendant,  the  defendant  avows  the  taking  of  the  said 
[cattle]  in  the  said  close  as  a  distress  for  the  said  damage. 


Ee  VERSION  (fl). 

Denial  that  the  Defendant  did  the  Acts  tchich  are  alleged  to  hate 

injured  the  Reversion  (ft). 

The  defendant  did  not  do  any  of  the  acts  by  which  the 
plaintiff's  reversion  is  alleged  to  have  been  injured. 


388) ;  or  that  his  cattle  strayed  on  to  defendant's  close  through  defects  of 
fences  which  it  was  the  defendant's  duty  to  repair  [Bailey  v.  Appletfard, 
8  A.  &  E.  161 ;  and  see  Carruthera  v.  HollUf  8  A.  &  E.  113 ;  Sirigf^on  v. 
Wilfiamson,  7  II.  &  N.  410;  31  L.  J.  Ex.  17;  *' Fences,''  ante,  p.  897). 
(g)  See  preceding  note. 


!aj  See  ^^Jieveraion"  ante,  p.  502. 
b)  In  act" 


actions  for  injury  to  the  reversion,  the  effect  of  a  general  denial 
of  **the  acts  and  matters  complained  of"  would  frequently  be  open  to 
doubt.  (See  ante,  p.  855.)  The  defendant  should  plead  in  such  a  manner 
as  to  show  distinctly  whether  he  merely  means  to  deny  that  he  did  the 
specific  acts  which  he  is  alleged  to  have  done,  or  to  deny  that  the  reversion 
was  thereby  injured.  The  reversionary  title  of  the  plaintiff  must,  if  dis- 
puted, be  expressly  denied,  and  any  justification  for  the  acts  complained 
of  should  be  specially  pleaded. 

Where  the  defence  is  that  a  wrongful  act  alleged  to  have  been  done  by 
the  defendant's  servants  was  not  authorized  by  the  defendant,  and  was 
not  within  the  scope  of  the  servant's  employment,  or  that  the  persons  who 
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The  tike^  in  a  more  specific  Form  (J). 

The  defendant  did  not  [nor  did  any  of  his  servants  or  work- 
men, &o.]  pull  down  the  wall  [or,  alter  the  watercourse,  or,  cut 
down  any  of  the  trees  on  the  land,  or^  as  the  case  may  be,  denying 
specifically  the  acts  which  are  alleged  to  have  caused  the  injury  to  the 
reversion^. 


Defence,  denying  the  Plaintiffs  Reversion  (J). 

The  reversion  of  the  land,  or,  of  the  dwelling-house,  &o.  [or, 
The  reversionary  interest  in  the  goods,  &c.,  as  the  case  may  be], 
did  not  belong  to  the  plaintiff  as  alleged. 


The  like,  mth  a  Denial  of  the  alleged  Tenancy  of  the  Plaintiffs 

Tenant  (J). 

The  said  E.  F.  was  not  tenant  of  the  said  land  [or,  dwelling- 
house]  to  the  plaintiff,  and  the  reversion  of  the  said  land  [or, 
dwelling-house]  did  not  belong  to  the  plaintiff. 


Denial  of  the  alleged  Injury  or  Damage  to  the  Reversion  (c). 

The  plaintiff*s  reversion  [or,  reversionary  interest]  has  not 
been  in  any  way  injured  [or,  damaged]  by  reason  of  any  of  the 
acts  alleged  to  have  been  done  by  the  defendant  or  his  servants 
[or.  The  defendant  denies  the  alleged  injury  to  the  plaintiff's 
reversion  from  the  acts  [or,  matters]  complained  of]. 


did  the  act  were  not  servants  of  the  defendant,  sach  defence  should  be 
distinctly  raiBed  in  the  defendant's  pleading.  (See  ** Master  and  Servant,*^ 
ante,  pp.  925,  926.) 

ib)  See  i)receding  note, 
c)  The  injury  or  damage  to  the  reversion  is  part  of  the  gist  of  the 
action  (see  "i2ei;er«tcm,"  ante^  p.  51)2),  and  should,  if  disputed,  be  expressly 
denied  (see  arite,  p.  958).  But  this  defence  is  not  admissible  where  the 
acts  done  by  the  defendant  are  such  as  must  necessarily  be  injurious  to 
the  reversion.  (See  *  *  Revernon,^^  ante,  p.  502.)  If  it  appears  on  the  face  of 
the  statement  of  claim  that  the  acts  alleged  to  have  oeen  done  by  the 
defendant  are  Bucb  as,  from  their  nature,  cannot  be  injurious  to  the 
i«v«nu>n,  the  statement  of  claim  may  be  objected  to  in  point  of  law. 
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The  like,  where  the  Phintiff  claitns  an  Injunction  (d). 

The  defendant  denies  that  the  plaintiff's  reversion  has  been, 
or  will  be,  in  any  way  injured  [or,  damaged]  by  reason  of  any 
of  the  acts  [or,  matters]  complained  of  [or,  None  of  the  aofas 
alleged  to  have  been  done  or  threatened  to  be  done  by  the 
defendant  or  his  servants  have  caused,  or  will  cause,  any  damage 
or  injury  whatever  to  the  plaintiff's  reversion  in  the  property]. 


Defence,  in  an  Action  by  a  Landlord  against  his  Tenant  for 
removing  Fixtures  from  a  Dwelling-house,  justifying  the 
Removal  of  them  as  Tenanfs  Metures  (e). 

The  fixtures  were  tenant's  fixtures  belonging  to  the  defendant, 
which  he,  as  tenant  of  the  said  dwelling-house,  was  lawfully 
entitled  to  pull  down  and  remove  during  his  tenancy  of  the  said 
dwelling-house ;  and  the  defendant  during  his  said  tenancy  care- 
fully pulled  down  and  removed  the  same,  and  in  so  doing 
unavoidably  a  little  damaged  the  walls  of  the  said  dwelling- 
house,  doing  no  unnecessary  damage  thereto,  and  the  defendant, 
before  the  end  of  his  said  tenancy,  repaired  and  restored  the 
said  walls ;  which  are  the  alleged  grievances. 


The  like,  in  respect  of  Trade  Fixtures  erected  and  affixed  by  the 

Tenant  (e). 

The  fixtures  were  trade  fixtures,  which,  during  the  tenancy, 
were  erected  and  fixed  upon  the  said  messuage  and  premises  by 
the  defendant,  in  the  course  and  for  the  purposes  of  nis  trade  as 

a ,  and  were  proper  and  necessary  for  those  purposes,  and 

belonged  to,  and  were  of  right  removable  by  the  defendant,  and 
the  defendant,  during  the  said  tenancy,  carefully  pulled  down 
and  removed  them,  without  doing  any  unnecessary  damage  to 
the  said  messuage  and  premises,  and  before  the  end  of  the 
tenancy  the  defendant  repaired  the  damage  thereto  occasioned 
by  the  said  pulling  down  and  removal  of  the  fixtures,  and. 


(t1)  See  *' Injunction ''  ante,  p.  902. 

(e)  As  to  tho  tenant's  right  to  remove  fixtures  in  certain  cases,  see 
Roscoe's  N.  P.  Ev.,  16th  ed.  p.  964;  the  Agricultural  Holdings  Act, 
1883  (46  &  47  Vict.  c.  61),  68.  34  and  54;  and  see  Ehvea  v.  Jfauv,  2 
Smithes  L.  C.  lOth  ed.  p.  183  ;  Gofigh  v.  Wood  &  Co,,  (1894)  1  Q.  B.  713. 
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except  as  aforesaid,  the  defendant  wholly  denies  the  matters 
complained  of. 

[If  the.  statement  of  claim  does  not  diachse  the  fact  of  the  defers 
dant^B  tenancy  to  the  plaintiffs  that  fact  must  be  expressly  stated  in 
the  defenceJ] 


Sheriff  (a). 

Defence  to  an  Action  against  a  Sheriff  for  not  Levying^  denying  the 

Default  in  Levying  {b). 

The  defendant  denies  that  he  made  default  in  the  execution 
of  the  writ,  and  says  that  he  levied  the  money  and  interest  which 
he  was  commanded  and  directed  by  the  said  writ  to  levy. 


1^  likCj  denying  that  there  were  any  Goods  mthin  the  Bailitcick, 

There  were  not,  at  or  after  the  delivery  of  the  writ  to  the 
defendant,  any  goods  or  chattels  of  the  said  G.  H.  within  the 
bailiwick  of  the  defendant  whereof  the  defendant  could  or 
ought  to  have  levied  the  money  and  interest  indorsed  on  the 
writ  as  alleged. 

The  likCy  alleging  that  the  Plaintiff  countermanded  the  Writ  {c).  . 

After  the  delivery  of  the  writ  to  the  defendant,  and  before 
the  alleged  grievance,  the  plaintiff  coimtermanded  the  said  writ 


(o)  See  **  Sheriff"  anU,  p.  505;  and  see  '*  Proem"  ante,  p.  943;  **  Tres- 
pass" post,  p.  970. 

Afl  to  iiiteri)leader  by  sheriffs,  see  O.  LVII. 

{h)  Where  in  actions  against  a  sheriff  for  not  levying,  or  for  a  false 
return,  the  defendant  is  desirous  of  denying  the  acts  or  defaults  com- 
plained of,  it  is  advisable  that  he  should  plead  such  denial  specifically,  as 
in  the  forms  above  given.  All  necessary  matters  of  inducement,  as,  for 
instance,  the  debt,  the  judgment,  the  writ,  the  delivery  of  it  to  the  sheriff, 
the  levy,  that  the  defendant  was  sheriff,  &c.,  if  disputed,  must  also  be 
specifically  denied. 

(c)  A  countermand  of  a  writ  of  fi,  fa,  by  the  plaintiff's  solicitor  is  a 
sutficient  discharge  to  the  sheriff.  {Levi  v.  Abhotty  4  Ex.  588;  19  L.  J. 
Ex.  62 ;  Lavegrave  v.  White,  L.  E.  6  C.  P.  440 ;  40  L.  J.  C.  P.  253 ;  Ohitty's 
Fmctioe,  14th  ed.,  p.  811.) 
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and  ordered  the  defendant  not  to  levy  the  said  money  or  interest 
under  the  said  writ,  and  discharged  him  from  ezecoting  the 
same. 


Defence  to  an. Action  for  a  False  Return  of  Nulla  Bona^  denying 

the  Falseness  of  the  Return  (d). 

The  defendant  denies  that  the  return  made  by  him  to  the 
Court  was  false,  and  says  that  [here  deny  any  facts  alleged  by 
the  plaintiff  which  are  inconsistent  with  the  truth  of  the  return^  e.g.^ 
if  the  plaintiff  has  alleged  that  the  judgment  debtor  had  goods  upon 
which  the  defendant  might  have  levied,  deny  that  allegation  as  in  the 
last  form  but  one.  The  defendant  may  also  plead  affirmatively  any 
facts  justifying  the  return,  as,  for  instance,  that  there  was  a  prior 
un^t  off,,  fa.  which  exhausted  the  proceeds  of  the  levy']. 


{d)  Where  the  sHeriff  has  in  his  liands  yarioiis  writs  of  fi.  fa.  aeainst 
the  same  debtor,  he  is  bound  to  levy  under  all  the  writs,  if  valid,  but 
should,  in  applying  the  proceeds  in  satisfaction  of  the  writs,  give  priority 
to  each  in  the  order  in  which  tiiey  came  into  his  hands,  and  if  the  proceeds 
are  not  sufficient  to  satisfy  more  than  the  first  writ  and  the  expenses  of 
the  levy,  he  may  return  nuUa  bona  to  the  subsequent  writs,  {ffeenan  t. 
Evans,  3  M.  &  G.  398;  Dreive  v.  Laimon,  11  A.  &  E.  529;  WintUy. 
Freeman,  lb.  639;  Dennis  v.  Whetham,  L.  fi.  9  Q.  B.  345 ;  43  L.  J.  Q.  B- 
129;  Ex  p.  CrossthwatU,  14  Q.  B.  D.  966;  Chitty's  Practice,  14th  ed., 
p.  860.)  A  justification  of  such  return  on  this  ground  should,  if  relied 
upon,  De  specifically  pleaded.  The  plaintiff  in  such  case  may  reply  facte 
showing  that  the  prior  writ  was  invalid.  {Dennis  y.  Wkelham,  supra.) 
As  to  ue  rights  and  duties  of  sheriffs  in  oases  where  concurrent  writs 
otfi.  fa.  on  me  same  judgment  are  issued  into  different  counties,  see  Lee 
V.  Dangar,  (1892)  2  Q.  B.  337 ;  61  L.  J.  Q.  B.  780. 

Where  rent  is  due  to  the  landlord  of  the  premises  on  which  the  goods 
are  seized,  one  year's  arrears  of  such  rent  must,  in  cases  within  the 
8  Anne,  c.  14,  s.  1 ,  be  paid  to  the  landlord  before  remoying  the  goods  or 
satisfying  the  claim  of  the  execution  creditor  (Thomas  v.  Mirehouse,  19 
Q.  B.  D.  563 ;  see  **  Sheriff,'^  ante,  p.  508) ;  and  in  such  case,  if  the  rent 
exceeds  the  amount  of  the  proceeds  of  the  levy,  the  sheriff  is  entitled  to 
make  a  return  of  nulla  bona,  as  there  are  no  goods  available  for  the  satis- 
faction of  the  writ  (see  Wintle  v.  Freeman,  supra;  Dennis  y.  TTMAam, 
supra).  In  an  action  by  a  landlord  against  a  sheriff  for  the  removal  of 
goods  taken  in  execution  against  the  tenant  without  payment  of  one 
year's  arrears  of  rent,  the  defendant  may  plead  that  the  execution  debtor 
was  not  tenant  to  the  plaintiff  {Eiseley  v.  Ryle,  11  M.  &  W.  16 ;  Oore  y. 
Lloyd,  12  M.  &  W.  463),  or  that  the  rent  was  not  due  (Beed  v.  Thoyts, 
6  M.  &  W.  412 ;  Gore  v.  Lloyd,  supra),  or  that  the  defendant  had  no 
notice  of  the  rent  being  due  {Rted  v.  Thoyts,  supra). 
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Defence  to  an  Action  for  not  Levying^  or  for  a  Fake  JReturn^ 

denying  the  Judgment  {e). 

The  plaintiff  did  not  recover  judgment  against  A«  B.  as 
alleged. 

The  like^  denying  the  Process. 
The  plaintiff  did  not  sue  out  a  writ  oi  fieri  facias  as  alleged. 


The  likey  denying  the  Delivery  of  the  Process  to  the  Defendant. 
The  writ  was  not  delivered  to  the  defendant. 


For  Defences  under  the  Public  Authorities  Protection  Acty  1893,  in 
Actions  falling  within  the  Provisions  of  s.l  of  that  Act  (/) : 
see  "  Public  Authorities^^  ante^  p.  946.  "  Limitation^ 
Statutes  o/,"  ante,  p.  920. 


(e)  As  it  is  necessary,  in  an  action  against  the  sheriff  for  not  levying,  or 
for  a  false  return,  to  prove  a  judgment  in  support  of  the  writ  of  execution, 
it  is  open  to  the  defendant  to  show  by  way  of  defence  that  there  was  no 
judgment,  or  that  the  judgment  was  fraudulent  or  void  against  the  credi- 
tors. (See  ShaUock  v.  Carden,  6  Ex.  725 ;  Lane  v.  Chapman,  11  A.  ft  E. 
966;  Imray  v.  Magiiay,  11  M.  &  W.  267;  DennU  v.  Whetham,  L.  E.  9 
a  B.  345 ;  43  L.  J.  Q.  B.  129;  Chitty's  Practice,  14th  ed.,  p.  821.)  In 
such  last-mentioned  case,  he  should  expressly  state  in  his  pleading  the 
facts  upon  which  such  defence  is  ground^. 

(/)  It  seems  that  most  of  the  ordinary  actions  against  sheriffs  to  recover 
damages  for  default  or  breach  of  duty,  or  for  wrongful  acts  done  or 
omitted  to  be  done  bond  fide  in  the  course  of  carrying  out  the  duties 
imposed  upon  them  by  the  common  law  or  by  statute,  and  not  amounting 
to  wilful  wrongs,  are  within  the  provisions  of  s.  1  of  the  Public  Authorities 
Protection  Act,  1893,  and  that  the  sheriff  is  entitied  in  such  actions  to 
the  protection  afforded  by  that  section.  (See  ^'Public  Authorities"  ante, 
p.  946.)  But  it  would  appear  that  the  sheriff  is  not  entitled  to  such  pro- 
tection in  the  case  of  a  wrong  wilfully  and  knowingly  committed  by  mm 
(see  **  Public  Authorities"  ante,  p.  948),  and  that  such  protection  would 
not  ordinarily  be  available  in  the  case  of  an  action  brought  under  the 
Sheriffs  Act,  1887,  s.  29  (2),  in  respect  of  an  offence  under  that  section 
(see  *' Sheriff"  ante,  p.  505J. 

The  period  of  limitation  for  actions  which  fall  within  the  provisions  of 
the  PudHc  Authorities  Protection  Act,  1893,  is  six  months.  (See  s.  1  (a) 
of  that  Act,  cited  ante^  p.  946.) 
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For  Defences  by  a  Sheriff  to  Actions  for  Trespass  or  Conversion^  of 
Justification  under  Process,  see  "  Process,^^  ante,  p.  945. 


Shipping  («). 


Slander  of  Tttlb  (6). 


Stoppage  IN  Transitu:  see  ante,  p.  868. 


Support  of  Land  (<?). 
Defence  denying  the  Acts  complained  of{d). 
The  defendant  denies  the  several  acts  complained  of. 

(a)  As  to  limitatioii  of  liability,  see  ^^  Shipping  "  aiite^  p.  336,  aad  as 
to  damages  in  collisions,  see  /5.,  ante,  p.  509. 

By  s.  633  of  the  Merchant  Shipping  Act,  1894  (57  &  58  Yict  c  60), 
**  An  owner  or  master  of  a  ship  ahaU  not  be  answerable  to  any  peraon 
whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pUot  acting  in  charge  of  that  ship  within  any  district  where 
the  employment  of  a  qualified  pUot  is  compulsory  by  law.''  The  owner 
or  master  is  exonerated  under  this  section  only  when  the  neglij^enoe  in 
respect  of  which  the  action  is  brought  is  that  of  the  pUot  exdusiTely. 
{The  lona,  L.  R.  1  P.  C.  426;  Clyde  Nai\  Co.  v.  Barclay,  1  App.  Cas. 
790 ;  The  Ripon,  10  P.  D.  65 ;  54  L.  J.  Ad.  56;  Tl^e  Oakfield,  11  P.  D, 
34 ;  The  Indus,  12  P.  D.  46 ;  The  SchuHin,  (1892)  P.  419,  438,  441,  442  ; 
and  see,  further,  Marsden  on  Collisions,  3rd  ed..  pp.  227  et  seq,) 

The  exemption  applies  to  the  owner  or  master  of  a  steam  tug  towing  a 
vessel  which  is  compulsorily  in  charge  of  a  pilot.  {Spaight  v.  Tt€Ua&e^ 
6  App.  Cas.  217.) 

A  like  exemption  applies  where  pilota<;c  is  compulsory  by  the  law  of 
a  foreign  country.     {The  Halley,  L.  R.  2  P.  C.  193 ;  37  L.  J.  Ad.  1.) 

{b)  See  *' Slander  of  Titled'  anU,  p.  512;  and  see  *'  De/amatian,'*  ante, 
p.  404. 


(c)  See  **  Support  of  Land  "  ante,  p.  512. 


)  See  ant€y  p.  855.  If  the  defendant  wishes  to  deny  the  alleged 
damage  to  the  plaintiff's  land  or  buildings,  &c.,  he  should  plead  the  deninl 
■peciiically.    (See  note  (/),  pogt^  p.  9660 


Support  of  Laitd.  965 

Denial  of  the  Plaintiff* 8  Possession  of  the  Premises, 

The  said  land  was  not  [or,  The  said  land,  houses,  and  buildings, 
&e.,  were  not]  the  plaintiff's,  or.  The  plaintiff  was  not  [and  is 
not]  possessed  [or,  the  owner  or  oooupier]  of  the  said  land,  &o. 
[according  to  the  form  of  the  allegation  which  is  denied^* 


Defence  alleging  Title  in  the  Defendant  to  make  the  ExcamtionSy 
8fc.  complained  of  on  Condition  of  leaving  sufficient  Support j 
and  that  sufficient  Support  was  left. 

The  defendant  admits  that  he  made  the  exoavations,  &c. 
\_as  the  case  may  he\  complained  of,  but  says  that  he  did  so 

under  and  by  virtue  of  a  lease  dated  the of ,  18 — , 

whereby  E.  F.,  who  was  then  the  owner  in  fee  simple  of  the 
said  land  and  of  the  mines  and  minerals  thereunder,  demised 
the  said  mines  and  minerals  to  the  defendant  for  the  term  of 

years  from  that  date,  with  liberty  to  the  defendant  to 

work  the  said  mines  and  get  and  oarry  away  the  said  minerals, 
leaving  proper  and  sufficient  support  for  the  said  land  [and  for 
any  houses  which  should  thereafter  be  erected  thereon],  and  the 
defendant  in  making  the  sedd  exoavations,  &o.  [used  due  care 
and  skill  and]  left  proper  and  sufficient  support  for  the  said 
land  [and  for  the  houses  thereon]. 


Defence  to  a  Claim  founded  on  an  acquired  Right  of  Support^ 
denying  the  Facts  alleged  by  the  Plaintiff  as  constituting  his 
Title  to  such  Support  {e). 

The  plaintiff's  house  was  not  [or,  buildings,  &c.,  were  not] 
ancient  [or,  as  the  case  may  fc,  according  to  the  form  of  the  allega^ 
tion  traversed^ 


(e)  As  to  the  right  of  support  for  land  which  has  not  been  built  upon 
and  remains  in  its  natural  state,  see  *^ Support  of  Land"  antCy  p.  512. 
Where  the  plaintiff  sues  in  respect  of  an  acquired  right  of  support  for 
buildings  or  for  land  which  has  subsided  in  consequence  of  the  weight  of 
buildings  erected  thereon,  and  the  statement  of  claim  discloses  that  the 
defendant  has  some  right,  by  ownership  of  the  adjacent  or  subjacent  land 
or  otherwise,  to  make  excavations,  &c.,  therein,  it  will  be  a  good  defence 
to  deny  the  plaintiff's  averments  of  title  to  the  support  and  any  material 
facts  ailesed  by  him  as  constituting  such  title.  But  where  the  statement 
of  claim  does  not  disclose  that  the  defendant  had  any  right  to  or  interest 
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Defence  denting  the  aUeged  Damage^  and  alleging  that  the  Damage^ 
if  any ^  teas  not  caused  by  the  Acts  of  the  Defendant  (/). 

1.  The  plamtifi's  land  did  not  sink  or  give  way  [and  the 
plaintiff's  buildings,  &o.,  according  to  the  allegations  in  the  state- 
ment qfchimy  were  not  injured  or  damaged]  as  alleged,  and  the 
defendant  denies  that  the  plaintiff  sofferod  the  alleged,  or  any, 
damage. 

2.  The  alleged  damac^e,  if  any,  was  not,  nor  was  any  part 
thereof,  caused  by  any  of  tiie  [alleged]  acts  of  the  defendant. 


Defences  to  Actions  for  Injury  to  the  Reversion :  see  "  Beversion^^* 

antCf  p.  958. 


in  the  adjacent  or  subjaoent  land,  and  thus  treats  him  primd  facie  as  a 
wrongdoer  {Jeffries  v.  Williams^  6  Ex.  792 ;  Bibby  v.  Carter ^  4  H.  ft  N. 
153 ;  28  L.  J.  Ex.  182),  it  would  seem  that  a  mere  denial  of  ayerments 
of  title  to  support,  or  of  any  facts  alleged  as  constituting  such  title,  would 
not  be  a  complete  defence,  xmless  accompanied  by  a  statement  showing 
that  the  defendant  had  some  primd  facie  right,  by  ownership,  graxLt,  or 
otherwise,  to  make  the  excayations. 

As  to  defences  to  a  claim  of  an  acquired  right  of  support  under  s.  2  of 
the  Prescription  Act,  see  further,  **  Ways^^  poetf  pp.  993,  994. 

(/)  As  the  damage  from  the  acts  oomplainckd  of  is  part  of  the  gist  of 
the  action  for  depriyation  of  support,  it  would  seem  adyisable  that  such 
damage,  if  disputed,  should  be  expressly  denied  in  the  defence.  (See 
ante^  p.  64.) 

Where  seyeral  distinct  subsidences  take  place  at  different  times  in  con- 
sequence of  the  same  original  excayations,  each  fresh  subsidence,  as  it 
occurs,  gives  the  plaintiff  a  fresh  cause  of  action;  and,  therefore,  a 
judgment  obtained  h^  the  plaintiff  in  an  action  for  damagpes  in  respect  of 
the  first  of  the  subsidences  is  no  bar  to  a  subsequent  action  brought  by 
the  same  plaintiff  to  recover  damages  for  another  subsidence  which  after- 
wards takes  place  in  consequence  of  the  same  original  workings  of  the 
defendants.  {Tkirhy  Main  Colliery  Co,  v.  Mitchell,  11  App.  Cas.  127 ;  55 
L.  J.  Q.  B.  629 ;  Crumhie  v.  Wallsend  Local  Board,  (1891)  1  Q.  B.  503; 
60  L.  J.  Q.  B.  302  ;  see  **  Support  of  Land,''  ante,  p.  512 ;  and  '* Limita- 
tion, StaitUes  o/,"  ante,  p.  920.) 

If  the  action  is  brought  by  a  reversioner,  the  defendant  should  also 
expressly  deny  the  alleged  damage  to  the  xeyersion.    (See  ^^Bevern'on, 
ante,  p.  959.) 


>» 
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Tender  op  Amends  (a). 

Defence  of  Tend-er  of  Amends  under  the  Public  Authorities 

Protection  Act,  1893  (a). 

The  matters  complained  of  were  aots  done  by  the  defendant 

in  pursuance  or  execution,  or  intended  execution,  of  the 

[state  the  statute,  if  any,  under  which  the  defendant  acted],  or, 
were  aots  done  by  the  defendant  in  pursuance,  or  execution,  or 
intended  execution,  of  the  defendant  s  public  duty  or  authority 

as  a [state  the  office  or  position  of  the  defendant],  or,  consisted 

of  alleged  neglects  or  defaults  by  the  defendant  in  the  execution 


(a)  Tender  of  amends  is  no  defence  at  oommon  law  to  an  action  for  a 
wrong.  (See  Dearie  v.  Barrett  ^  2  A.  &  E.  82 ;  Davy  a  v.  Richardson^  20 
Q.  B.  D.  722 ;  21  ih,  202 ;  57  L.  J.  U.  B.  409.)  But  it  was  made  a  defence 
in  some  cases  by  particular  statutes,  where  the  action  was  brought  in 
respect  of  matters  done  (or  omitted  to  be  done)  b^  the  defendant  m  the 
execution,  or  intended  execution,  of  certain  official  duties  or  statutory 
provisions. 

Many  of  the  former  enactments  giving  this  defence  in  particular  cases 
have  now  been  repealed ;  but  s.  1  (c)  of  the  Public  Authorities  Protec- 
tion Act,  1893  (56  &  57  Yict.  c.  61),  contains  a  general  enactment  to 
the  effect  that,  in  actions  for  damages  for  any  act  done  in  pursuance, 
or  execution,  or  intended  execution,  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect  of  any  alle^d  neglect  or 
deiault  in  the  execution  of  any  such  act,  duty,  or  authority,  '*  tender  of 
amends  before  the  action  was  commenced  may,  in  lieu  of,  or  in  addition 
to  any  other  plea  be  pleaded,''  and  that,  if  the  plaintiff  in  such  action  does 
not  recover  more  than  the  sum  so  tendered  before  action,  he  shall  not 
recover  any  costs  incurred  after  such  tender,  and  the  defendant  shall  be 
entitled  to  costs  to  be  taxed  as  between  solicitor  and  client,  as  from  the 
time  of  such  tender.     (See  **  Public  AiUhoritiea^^*  ante,  p.  946.) 

If,  in  the  opinion  of  the  Court,  the  plaintiff  has  not  given  the  defendant 
a  sufficient  opportunity  of  tendering  amends  before  the  commencement  of 
the  action,  the  Court  may  award  to  the  defendant  costs,  to  be  taxed  as 
between  solicitor  and  client.     (See  s.  1  (d),  cited  lb,) 

Where  a  statute  makes  a  tender  of-  amends  a  sufficient  answer  to  an 
action,  it  is  not  necessary  for  the  defendant  to  pay  the  money  into  Court, 
unless  the  statute  requires  it  in  addition  to  the  tender.  {Jones  v.  Gooday, 
9  M.  &  W.  736,  745.)  0.  XXTT.  r.  3,  requiriag  the  money  tendered  to 
be  brought  into  Court,  does  not  apply  to  a  defence  of  tender  of  amends 
under  a  statute  in  an  action  for  a  wron^.  (See  Davys  v.  RicJiardbon,  20 
a  B.  D.  722 ;  21  lb,  202 ;  57  L.  J.  Q.  B.  409.) 

If  the  amount  tendered  as  amends  has  been  accepted  by  the  plaintiff  in 
full  satisfaction  of  the  cause  of  action,  such  acceptance  may  be  pleaded  as 
a  defence  of  accord  and  satisfaction  (see  ^'Accord  awi  Satis/aclion"  ante, 
p.  859) ;  but  in  such  a  case  it  is  usually  advisable  also  to  plead  a  defence 
of  tender  under  the  statute,  because  the  mere  acceptance  of  the  sum 
tendered,  unless  proved  to  have  been  an  acceptance  in  full  satisfaction  of 
the  cause  of  action,  does  not  preclude  the  plaintiff  from  setting  up  that 
the  amount  tendered  as  asaenaa  was  insufficient  {Jones  v.  Gooday,  supra). 
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of  the [state  the  statute^  ifany^  ar^  in  the  execution  of  the 

defendant's  public  duty  or  authority  as  a {state  his  office  or 

jt>o«eYton],  and  afterwards  the  defendant,  before  the  commencement 

of  this  action,  tendered  and  offered  to  pay  to  the  plaintiff  £ 

as  amends  for  the  said  matters  complamed  of,  the  said  sum  being 
enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  8U<£ 
matters,  and  the  plaintiff  refused  to  accept  the  same. 


Defence  in  an  Action  for  Trespass  by  the  Defendants  Cattle  on 
the  Plaintiff^s  Land^  of  Disclaimer  of  Title  and  Tender  of 
Amends  (ft). 

The  defendant  never  had,  and  disclaims  to  have,  any  title  or 
interest  in  the  said  land  of  the  plaintiff,  and  the  defendant's 
cattle,  without  his  knowledge  and  against  his  will,  strayed  into 
the  said  land,  which  is  the  alleged  trespass;  and  afterwards, 
and  before  action  brought,  the  defendant  tendered  to  the  plain- 
tiff £ as  amends  for  the  alleged  trespass,  the  same  being 

enough  to  satisfy  the  plaintiff's  claim  in  respect  thereof,  and  the 
plaintiff  refused  to  accept  the  same. 


{h)  By  the  2t  Jac.  I.  c.  16,  s.  5,  it  is  enacted  that  '*  in  all  actions  of 
trespass  quare  dausum  f regit,  wHerein  the  defendant  shall  discLiim  in  Ids 

Slea  to  make  any  title  or  claim  to  the  land  in  which  the  tre^)a8e  is  by  the 
eclaration  supposed  to  be  done,  and  the  trespass  be  by  negligence  or  in- 
voluntary, the  defendant  shall  be  admitted  to  plead  a  disclaimer,  and  tiiat 
the  trespass  'was  by  negligence  or  involuntary,  and  a  tender  or  offer  of 
sufficient  amends  for  such  trespass  before  the  action  brought,  whereupon, 
or  upon  some  of  them,  the  plaintiff  shall  be  forced  to  join  issue  *'  (see  now 
O.  IlXVII.,  r.  13,  cited  an*f ,  p.  663),  **  and  if  the  said  issue  be  found  for 
the  defendant,  or  the  plaintin  shall  be  nonsuited,  the  plaintiff  shall  be 
clearly  ban*ed  from  the  said  action  or  actions,  and  all  other  suit  concern- 
ing the  same*'  (see  a  plea  of  this  defence,  under  the  former  system, 
Wilfiams  v.  Pricey  3  B.  ft  A.  695).  This  statute  applies  only  to  such 
trespasses  as  are  involuntary,  and  does  not  afford  any  defence  in  cases  of 
voluntary  trespasses,  though  committed  by  mistake.  {Basely  v.  Clarksan, 
3  Lev.  37.)  Gme  statute  does  not  apply  in  actions  for  taking  away  goods. 
(Bailee  v.  Vivash,  1  Str.  649;  and  see  Thompson  v.  Jackson ,  1  M.  &  G.  242, 
245  (a).) 

As  to  actions  for  trespasses  to  land  by  cattle,  see  further  **  Fences,^'*  anU^ 
p.  897,  and  **  Trespass"  ante^  p.  526 ;  and  as  to  tiie  effect  of  tender  of 
amends  in  cases  of  distress  damage  feasant ,  see  *'  Dtstress"  ante,  p.  894. 
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Trade  Marks. 

Statement  of  Defence  to  an  Action  for  Infringement,  denying  the 
Plaintiff^ 8  Property  in  the  Trade  Mark,  the  Validity  of  the 
Mark,  and  the  alleged  Infringement  {a), 

{P.  8.  a  1883,  Aj)p.  D.  Sect,  VL) 

1.  The  trade  mark  ifi  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 


Defence  to  an  Action  by  the  Assignee  of  a  Trade  Mark,  denying  the 

alleged  Assignment  (J). 

The  trade  mark  was  not  assigned  [by  the  said  E.  F.  to  the 
plaintiff]. 

Defence  to  a  like  Action,  that  the  Trade  Mark  teas  capable  of 

Pcgistrationy  but  teas  not  Registered  (c). 

The  trade  mark  was  capable  of  being  registered  under  the 
46  &  47  Vict.  0.  57,  and  has  not  been  registered  under  that  Act 
or  under  any  enactment  thereby  repealed. 


(o)  As  to  these  defences,  see  "  Trade.  Marks,^'*  ante,  p.  518. 

As  to  what  amounts  to  an  infringement,  see  Upmann  y.  Elkan,  L.  B. 
7  Ch.  130;  41  L.  J.  Ch.  246;  Johnston  v.  Orr-Ewmg,  la  Ch.  D.  434 
MitcheU  v.  Henry,  15  Ch.  D.  181 ;  Upmann  v.  Forester,  24  Ch.  D.  231 
52  L.  J.  Ch.  946 ;  Singer  Co,  v.  Loog,  8  App.  Cas.  15 ;  52  L.  J.  Ch.  481 
Edwards  v.  Dmnis,  30  Ch.  D.  454;  6b  L.  J.  Ch.  125;  In  re  Metcalf, 
31  Ch.  D.  454 ;  Leather  Cloth  Co.  v.  American  Cloth  (7o.,  11  H.  L.  C.  543 ; 
36  L.  J.  Ch.  53 ;  In  re  Woods,  32  Ch.  D.  247 ;  In  re  Arbenz,  35  Ch.  D. 
248;  56L.  J.Ch.  524. 

{b)  As  to  the  registration  of  the  assignment  of  trade  marks,  see  the 
Patents,  &c.  Act,  1883,  s.  87,  cited  ** Patents" ante,  p.  491. 

By  s.  70  of  the  last-mentioned  Act,  '*  A  trade  mark,  when  registered, 
shall  be  assigned  and  transmitted  only  in  connection  with  the  goodwill 
of  the  business  concerned  in  the  particular  goods  or  classes  of  goods  for 
which  it  has  been  registered,  and  shall  be  determinable  with  that  good- 
will."    (See  Edwards  v.  Dennis,  swj^a  ;  In  re  Wellcome,  32  Ch.  D.  213.) 

Preyious  registration  of  an  assignment  is  not  a  necessary  condition 
precedent  to  an  action  by  the  assignee  of  a  registered  trade  mark  for 
infringement.     {lUee  v.  Henshaw,  31  Ch.  I).  323  ;  55  L.  J.  Ch.  273.) 

(c)  By  s.  77,  **  A  person  shall  not  be  entitled  to  institute  any  proceed- 
ing to  prevent  or  to  recover  damages  for  the  infringement  of  a  trade  mark, 
umess,  in  the  case  of  a  trade  mark  capable  of  being  registered  under  this 
Act,  it  has  been  registered  in  pursuance  of  this  Act,  or  of  an  enactment 
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I. — ^To  THE  Person  (a). 

Denial  of  the  Acts  complained  of  {a) :  see  antcy  p.  855. 


repealed  by  this  Act,  or  in  the  case  of  any  other  trade  mark  in  use  before 
the  Idth  of  August,  1875,  registration  thereof  under  '*  this  Act,  or  an 
enactment  repealed  by  this  Act,  **  has  been  refused.'*  (See  Orr^Etmng  t. 
Registrar  of  Trade  Marks,  4  App.  Cas.  at  p.  498 ;  48  L.  J.  Ch.  707  ; 
Uood/dloto  V.  Prince,  35  Ch.  D.  9 ;  56  L.  J.  Ch.  545.) 

(a)  See  '*  Trespass  to  the  Person,^*  ante,  p.  520.  A  denial  of  the  acts  or 
matters  complained  of  will  not  (except  in  the  now  rare  cases  where  a 
defendant  is  entitled  to  plead  Not  Guilty  by  Statute,  as  fo  which  see 
^* Not  Guilty  by  Statute"  ante,  p.  930)  cover  any  other  defence  than  a 
denial  of  their  having  been  in  fact  committed  by  the  defendant.  (See 
ante,  p.  855.)  All  matters  of  excuse  or  justification  should  be  expr^sly 
pleaded.     (O.  XIX.  rr.  4,  15.) 

Defences  on  the  ground  that  the  matter  complained  of  was  the  result  of 
inevitable  accident  {Kfiapp  v.  Salsbury,  2  Camp.  500 ;  Hall  v.  Feamley^ 
3  Q.  B.  919 ;  see  Winchilsea  v.  Beckly,  2  Times  Rep.  300 ;  Sadler  v.  South 
SUiff,  Tram,  Co.,  23  Q.  B.  D.  17, 21 ;  58  L.  J.  Q.  B.  421 ;  Stanhy  v.  Potre//, 
h891)  1 Q.  B.  86 ;  60  L.  J.  Q.  B.  52,  cited  ante,  p.  521),  or  that  it  was  caused 
oy  the  plaintiff's  own  negligence  without  anj  default  on  Hie  part  of  tiie  de- 
fendant (Knapp  V.  Salshury,  supra)^  should  m  general  be  specially  pleaded. 

50  also  a  defence  of  leave  and  licence.  (See  *'  Leave  and  Lioencr,**  ante^ 
p.  908.)  It  is  doubtful,  however,  whether  the  defence  of  leave  and  licence 
might  not  be  given  in  evidence  under  a  denial  of  the  acts  complained  of 
in  cases  where  the  plaintiff  merely  alleges  in  terms  an  **  assault,"  **  bat- 
tery," or  **  imprisonment,"  without  giving  any  further  particulars  of  the 
acts  complained  of.  (See  Christopherson  v.  Bare,  11  Q.  B.  473;  Mattketn 
V.  Olhrton,  Comberbach,  218;  Kavanagh  v.  Qudge,  7  M.  &  G.  316;  and 
see  ante,  p.  856.) 

It  was  held  under  the  former  practice  that  matters  amounting  to  a 
justification,  if  not  pleaded,  could  not  be  given  in  evidence  even  in 
mitigation  of  damages  {Watso7i  v.  Christie,  2  B.  &  P.  224;  Yardleyr. 
Hine,  17  L.  T.  264 ;  see  Linfwd  v.  Ixike,  3  H.  &  N.  276;  27  L.  J.  Ex. 
334),  and  it  would  seem  that  this  is  still  in  general  the  rule.  Matters  not 
amounting  to  a  defence  of  justification  may  nevertheless  afford  ground  for 
mitigation  of  damages,  ana  although  it  is  in  general  unnecessary  to  plead 
such  matters  specially,  it  mieht,  perhaps,  in  some  cases  be  advisable  so  to 
plead  tiiem  where  they  migat  otherwise  take  the  plaintiff  by  surprise. 
(See  0.  XIX.  rr.  4,  15 ;  O.  XXI.  r.  4 ;  Wood  v.  Earl  of  Durham,  21 
Q.  B.  D.  501 ;  57  L.  J.  Q.  B.  547 ;  and  SccU  v.  Sampson,  8  Q.  B.  D.  491 ; 

51  L.  J.  Q.  B.  380,  decided  under  the  former  Bules  of  1875 ;  and  see  ante^ 
pp.  8,  546.) 

A  defence  of  justification  should  cover  all  the  trespasses,  &c.,  to  which 
it  is  pleaded.  Accordingly,  if  the  facts  relied  on  by  the  defendant  only 
justify  a  part  of  the  matters  complained  of,  the  defence  of  justification 
should  be  limited  to  sudi  part.  Where  the  facts  alleged  in  a  defence  of 
justification  are  manifestly  insufficient  to  justify  the  alleged  causes  of 
action  which  it  professes  to  justify,  the  defence  will  be  open  to  objection 
in  point  of  law.     (Gregory  v.  Hill,  8  T.  B.  299;  Phillipa  v.  Hourgate,  5 
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Defetice  thai  the  alleged  Trespass  was  caused  hy  Inevitable 

Accident  {a). 

The  alleged  trespass  and  the  injuiy  to  the  plaintiff  [or,  The 
acts  and  matters  complained  of]  were  caused  by  inevitable 
accident  without  any  negligence  or  default  on  the  part  of  the 
defendant. 

Particulars  are  as  follows : — 


Defence  that  the  alleged  Trespass  was  caused  by  the  Plaintiff^ s  own 
Negligence  {a) :  see  "  Negligence^'*  ante^  p.  930. 


Defence  of  Leave  and  Licence  (a) :  see  ante,  p.  909. 

B.  &  Aid.  220;  Bush  v.  Parker,  1  Bing.  N.  0.  72;  Lamb  v.  Burnett,  1 

C.  &  J.  291 ;  see  Oakea  v.  Wood,  2  M.  &  W.  791.] 

Where  the  acts  complained  of  are  merely  stated  generally  in  the  state- 
ment of  claim  as  an  **  assault/'  **  battery,"  &c.,  without  particulars  being 
given  of  them,  so  that  the  facts  alleged  in  the  defence  are  primd  facie  suffi- 
cient to  justifv  the  acts  charged,  the  plaintiff,  if  he  wishes  to  prove  that 
the  acts  complained  of  included  matters  to  which  the  justification  does 
not  apply,  should  either  amend  his  claim  by  stating  them  distinctly 
therein,  or  plead  a  reply  in  the  nature  of  a  new  assignment  in  respect  of 
them.     (See  O.  XXTTl.  r.  6 ;  ante,  p.  565.) 

If  an  owner  of  land  or  goods,  who  is  justified  in  using  some  force  in 
asserting  his  right  to  their  possession,  uses  more  force  than  is  necessary 
for  that  purpose,  such  excess  of  force  on  his  part  may  be  the  subject  of  a 
reply  of  excess  to  a  defence  of  justification.  (See  Bone  v.  Daw,  3  A.  &  E. 
711 ;  Pmn  v.  Ward,  2  C.  M.  &  R.  338;  Oakes  v.  Wood,  2  M.  &  W.  791.) 
But  where  the  defence  of  justification  contains  an  averment  to  the  e£Pect 
that  the  defendant  did  no  more  than  was  necessar^r  for  the  lawful  purpose 
alleged  in  ^e  defence,  it  would  seem  that  the  plaintiff  is  entitled,  under 
a  simple  joinder  of  issue  on  the  defence,  to  show  that  an  excess  of  force 
was  emploved  by  the  defendant. 

Where  the  acts  complained  of  are  not  merely  matters  of  excess,  but  are 
of  a  different  kind  from  those  which  would  be  covered  by  the  justification 
pleaded,  the  plaintiff,  if  this  sufficiently  appears  on  the  pleadings,  may 
object  in  pomt  of  law  to  the  justification  (see  Gregory  v.  Hill,  8  T.  R. 
299),  or,  if  it  does  not  appear  on  the  pleadings,  may  either  amend  his 
statement  of  claim  by  stating  therein  the  particulars  of  the  acts  com- 
plained of,  or  (which  would  usually  be  the  simpler  course)  may  plead 
a  reply  in  the  nature  of  a  new  assignment  under  O.  XXIII.  r.  6, 
cited  ante,  p.  565.  (See  Weaver  v.  Biieh,  8  T.  E.  78 ;  Bone  v.  Daw, 
3  A.  &  E.  711,  and  the  preceding  observations.)  . 

(a)  See  preceding  note. 
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Defence  to  an  Action  for  Assault  and  Battery,  Sfc,  that  the  Acts 
complained  of  were  done  in  Self-Defence  (A). 

{R.  8.  C,  1883,  App,  D.  Sect.  VL) 

The  defendant  did  the  aots  oomplained  of  in  necessary  self- 
defence. 


Reply  thereto  that  the  Plaintiff  was  lawfully  endeavouring  to  pre^ 
vent  the  Defendant  from  trespassing  on  the  Plaintiff^s  Land^ 
and  that  th£  Defendant  thereupon  committed  the  Acts  com^ 
plained  of  (c) . 

The  defendant  was  trespassing  [and  doing  damage]  upon  the 
plaintifE's  land,  viz.,  upon   [a  field  called  ,  part  of  the 


(b)  It  was  held,  previously  to  the  Judicature  Acts,  that  under  a  joinder 
of  issue  upon  a  similar  defence  in  the  form  given  by  the  0.  L.  P.  Act, 
1852,  the  plaintiff  might  give  evidence  of  excess  on  the  part  of  the  defen- 
dant without  replying  such  excess  specially.  (Dean  v.  Taylor ,  11  Ex. 
68 ;  see  Bullen  &  Leake,  3rd  ed.  p.  792.)  There  seems  no  doubt  that 
under  a  joinder  of  issue  on  the  defence  given  in  the  text,  the  plaintiff 
would  in  general  be  entitled  to  give  evidence  of  such  excess  without 
specially  replying  it.  When  the  plaintiff  has  a  justification  for  having 
first  assaulted  the  defendant,  such  justification,  if  it  does  not  appear  from 
the  allegations  in  the  statement  of  claim,  must  be  specially  pleaded  in  the 
reply.     (See  the  next  form.) 

(c)  The  owner  of  land  is  justified,  as  against  a  trespasser  who  disturbs 
his  possession,  in  using  force,  if  necessary,  for  the  purpose  of  keeping 
possession  of  the  land  aud  of  removing  the  trespasser  from  it.  ( Weaver 
V.  BiL8h,  8  T.  R.  78 ;  Bush  v.  Parker,  1  Bing.  N.  C.  72 ;  Oakes  v.  Wood, 
2  M.  &  W.  791;  3  lb,  150.)  So  if  an  owner  of  land,  who  has  been 
wrongfully  kept  out  of  possession  by  a  person  without  title,  forcibly 
enters  thereon,  no  action  will  lie  against  him  for  damages  for  the  forciUe 
entry,  although  he  may  thereby  render  himself  indictable  under  the 

5  Eic.  II.  Stat.  1,  c.  8  {Harvey  v.  Brydgea,  14  M.  &  W.  437 ;  Blades  v. 
Higga,  10  C.  B.  N.  S.  713 ;  11  H.  L.  C.  621 ;  30  L.  J.  C.  P.  347 ;  34  lb. 
286) ;  but  it  seems  that  he  may  be  liable  for  an  independent  wronf? 
committed  by  him  in  the  course  of  such  entry.  (See  '*  TrespoM  to  Land" 
ante,  p.  527.) 

If  a  trespass  on  land  is  forcibly  made,  the  owner  j  ustif  ying  an  assanlt,  &c., 
in  defence  of  his  possession  need  not  allege  or  prove  a  previous  request  to 
the  plaintiff  to  desist.  {Polkinhorn  v.  Wright,  8  Q.  B.  197 ;  Green  v, 
Qoddard,  2  Salk.  641 ;   Weaver  v.  BmK  8  T.  R.  78.) 

An  owner  of  goods  is  justified  in  using  force,  if  necessary,  in  order  to 
defend  his  possession  of  them  or  to  prevent  their  wrongful  removal. 
(Blades  V.  Higqs,  supra;  and  see  also  as  to  this  defence,  Polkinhorn  v. 
Wright,  8  Q.  B.  197;  Wiulom  v.  Hodson,  3  Tyrrwh.  811;  Chambers  v. 
Miller,  13  C.  B.  N.  8.  125 ;  32  L.  J.  0.  P.  30 ;  Morant  v.  Chamberlin, 

6  H.  &  N.  540 ;  Gaylard  v.  MorHSy  3  Ex.  695 ;  Hudson  v.  Slade,  3  F.  & 
F.  390.) 
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plaintiff's  farm  at ],  and,  although  requested  by  the  plain- 
tiff to  leave  the  said  land,  refused  to  do  so,  whereupon  the 
plaintiff  gently  laid  hands  on  the  defendant  in  order  to  remove 
him,  using  no  unnecessary  force  in  that  behalf,  and  the  defen- 
dant then  did  the  wrongful  acts  complained  of,  which  were  done 
under  the  circumstances  aforesaid,  and  not  otherwise. 


Defence  by  ttoo  Defendants,  Master  and  Servant,  that  the  Acts 
complained  of  icere  done  in  Defence  of  the  Master^ s  Land  (c). 

At  the  time  of  the  sicts  complained  of,  the  defendant  E.  F. 

was  possessed  of  land,  yiz.  [a  close  called ,  at ],  and 

the  plaintiff  was  trespassing  upon  and  doing  damage  to  the  said 
land,  whereupon  the  defendant  E.  F.  requested  the  plaintiff  to 
leave  the  said  land,  which  the  plaintiff  refused  to  do ;  and  there- 
upon the  defendant  E.  F.,  in  his  own  right,  and  the  defendant 
Q-.  H.,  as  the  servant  of  the  defendant  E.  F.,  and  by  his  com- 
mand, gently  laid  their  hands  on  the  plaintiff  in  order  to  remove 
him  [and  removed  him]  from  the  said  land,  doing  no  more  than 
was  necessary  for  that  purpose,  which  is  what  is  complained  of. 


Defence  that  the  Acts  complained  of  were  done  by  the  Defendant  in 

Defence  of  his  House  (c) . 

At  the  time  of  the  alleged  trespasses  the  defendant  was  pos- 
sessed of  a  dwelling-house   [describe   the  house  shortly,   e.  (/,, 

No. , Street, ],  and  the  plaintiff  was  trespassing 

therein  and  making  a  noise  and  disturbance,  whereupon  the 
defendant  requested  the  plaintiff  to  cease  from  so  doing  and  to 
leave  the  said  house,  which  the  plaintiff  refused  to  do ;  and 
thereupon  the  defendant  gently  laid  his  hands  on  the  plaintiff 
in  order  to  remove  him  [and  removed  him]  from  the  said  house, 
doing  no  more  than  was  necessary  for  that  purpose,  which  are 
the  eJleged  trespasses. 

A  defendant  may  plead  in  justification  of  an  assault  that  it  was  neces- 
sarily committed  in  order  to  prevent  the  plaintiff  from  continmng,  in 
spite  of  protest,  to  interrupt  the  taking  of  goods  as  a  distress  by  the  defen- 
dant.    (»ee  Field  v.  Adames,  12  A.  &  E.  649.) 

(c)  See  preceding  note. 
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Defence  that  the  Acts  complained  of  were  done  in  the  Defence  of  the 

Possession  of  Goods  (c). 

Before  and  at  the  time  of  the  alleged  trespasses  the  plaintiff 
had  wrongfully  in  his  possession  goods  of  the  defendant  [or,  of 
J.  K.],  that  is  to  say,  [describe  the  goods  shortly,']  against  the 
will  of  the  defendant  [o?*,  of  the  said  J.  K.],  and  was  about 
unlawfully  to  take  and  carry  away  the  said  goods  and  oonvert 
them  to  his  own  use ;  and  the  defendant  [as  the  servant  of  the 
said  J.  K.  and  by  his  command]  then  requested  the  plaintiff  to 
refrain  from  carrying  away  the  said  goods  and  to  give  them  up 
to  the  defendant,  which  the  plaintiff  then  refused  to  do ;  and 
thereupon  the  defendant  [as  the  servant  of  the  said  J.  K.,  and 
by  his  command]  gently  laid  his  hands  on  the  plaintiff  in  order 
to  take  [and  took]  the  said  goods  from  him,  doin^  no  more 
than  was  necessary  for  that  purpose,  which  are  me  alleged 
trespasses. 


Defmice  justifying  an  Arrest  and  Imprisonment  on  Suspicion  of 

Felony  (rf). 

On  [or,  On  or  about]  the of ,  18 — ,  [or,  Before  any 

of  the  alleged  trespasses,]  certain  goods  of  the  defendant,  viz. 

(c)  See  preceding  note. 

\d)  The  justification  of  an  arrest  and  imprisonment  on  the  ground  of  an 
offence  having  been  committed  difPers  in  the  case  of  a  private  individuai 
and  in  that  of  a  constable. 

If  a  private  individual  states  facts  to  a  constable,  who  thereupon  on  his 
own  responsibility  arrests  a  person,  or  if  he  procures  a  magistrate  to  issue 
a  warrant  for  taking  a  person,  the  imprisonment  is  not  his  act,  and  he 
may  show  this  under  a  denial  that  he  arrested  or  imprisoned  the  plaintiff. 
{Sionehouse  v.  Elliott,  6  T.  R.  315 ;  Barber  v.  JRollinsoti,  1  C.  &  M.  330; 
JVest  V.  Smallwood,  3  M.  &  W.  418 ;  Broum  v.  Chapman,  6  C.  B.  365 ; 
Brandt  v.  Craddock,  27  L.  J.  Ex.  314 ;  Grinhum  y.  Willey,  4  H.  &  N.  496; 
28  L.  J.  Ex.  242.)  A  private  individual  is  justified  in  himself  arresting 
a  person,  or  ordering  him  to  be  arrested,  where  a  felmiy  has  been 
committed,  and  he  has  reasonable  ground  of  suspicion  that  the  person 
arrested  is  guilty  of  it.  {Beckivith  v.  Philby,  6  £.  &  C.  635 ;  Mnthtw 
v.  Biddulphy  3  M.  &  G.  390.)  A  private  individual  is  justified  in 
arresting  persons  committing  a  breach  of  the  peace  in  his  presence, 
or  in  giving  them  in  charge  to  a  constable  at  the  time  of  the  breach 
and  so  long  as  there  is  danger  of  a  renewal.  (Timcihy  y.  Siffipttni, 
1  C.  M.  &  R.  760 ;  Ingle  v.  Bell,  1  M.  &  W.  516 ;  Grant  v.  Moser,  6  M.  & 
G.  123;  Baynea  v.  Brewster,  2  Q.  B.  375;  Price  v.  SeeJey,  10  CI.  &  Fin. 
28.)  A  private  individual  is  not  justified  in  arresting  or  causing  a  person 
to  be  arrested  on  a  charge  of  misdemeanor  {Mathtu^s  v.  Biddulph,  3  M.  & 
G.  390),  except  in  the  case  of  a  breach  of  the  peace  under  the  ciiciim- 
stances  above  mentioned,  and  except  in  cases  where  there  is  special 
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E describe  the  goods  shortly]  were  feloniouslj  stolen  from  the 
defendant's]  house,  No. , Street, ,  by  some  per- 

statutoryproyision  enabling  such  arrest  to  be  made  (see  for  instance, 
24  &  26  Tict.  c.  96,  s.  103). 

A  constable  is  justified  in  arresting  a  person  without  a  warrant,  upon  a 
reasonable  suspicion  of  &  felony  having  oeen  committed  and  of  the  person 
being  guilty  of  it,  although  no  felony  has  in  fact  been  committed,  and 
whether  the  reasonable  grounds  for  suspicion  are  matters  within  his  own 
knowledge  or  are  facts  stated  to  him  by  another.  {Beck with  v.  Philhyy 
6  B.  &  C.  635;  Hohbs  v.  Branscomh^  3  Camp.  420;  Davh  v.  Busaell^  5 
Bing.  354  ;  Hogg  y.  Ward,  3  H.  &  N.  417 ;  27  L.  J.  Ex.  443.)  A  constable 
is  not  in  general  justified  in  arresting  a  person  for  a  misdemeanor  without 
a  warrant  {Fox  v.  Gaunt y  3  B.  &  Ad.  798  ;  Oriffin  v.  Colertmjiy  4  H.  &  N. 
265 ;  28  L.  J.  Ex.  134) ;  but  he  is  justified  in  arresting  without  a  warrant 
persons  committing  a  breach  of  the  peace  in  his  presence  ( Timothy  y. 
Simpson,  1  G.  M.  &  R.  760 ;  Derecourt  v.  Corbishley,  5  E.  &  B.  188),  and 
whilst  there  is  danger  of  a  renewal  {R,  v.  Light,  27  L.  J.  M.  C.  1),  though 
not  after  the  breach  and  danger  of  renewal  have  ceased  {R,  y.  Waiker,  23 
L.  J.  M.  C.  123  ;  R.  v.  Marsden,  L.  R.  1  C.  C.  131) ;  and  he  may  arrest 
persons  giyen  in  charge  by  one  who  has  witnessed  the  breach  of  the  peace, 
where  there  is  danger  of  immediate  renewal  {IHmothy  v.  Simpson,  supra). 
A  constable  at  common  law  is  not  justified  in  imprisoning  a  person  on 
suspicion  that  he  has  committed  a  misdemeanor  {Griffin  v.  Coleman,  4 
H.  &  N.  265 ;  28  L.  J.  Ex.  134) ;  but  he  is  justified  in  doing  so  in  certain 
cases  under  the  Metropolitan  !Folice  Acts  (see  Justice  y.  Gosling,  12  0.  B. 
39 ;  Bowditch  y.  Balchin,  5  Ex.  378 ;  Hadley  y.  Perks,  L.  R.  1  Q.  B.  444; 
35  L.  J.  M.  C.  177);  and  see  as  to  arresting  ofPenders  under  the  24  &  25 
Yict.  c.  96  (relating  to  larceny  and  similar  offences),  ss.  103,  104 ;  under 
the  24  &  25  Vict.  c.  97  (relating  to  malicious  injuries  to  property),  s.  57 ; 
under  the  24  &  25  Yict.  c.  99  (relating  to  offences  respecting  the  coin), 
8.  31 ;  under  the  24  &  25  Yict.  c.  100  (relating  to  offences  against  the 
person),  s.  66. 

Under  the  former  practice  it  was  necessary  to  ayer  in  the  plea  with 
particularity  the  grounds  of  suspicion,  in  order  that  the  Court  might 
judge  whether  the  suspicion  was  reasonable,  and  if  the  grounds  of 
suspicion  were  insufficient,  the  plea  was  bad  on  demurrer.  {Mure  y.  Kaye, 
4  Taunt.  34 ;  Smith  y.  Shirley,  3  C.  B.  142 ;  see  Broughton  y.  Jackson, 
18  Q.  B.  279.)  It  seems  that  particulars  of  the  grounds  of  suspicion 
should  likewise  be  giyen  in  defences  under  the  Judicature  Acts. 

The  reasonable  and  probable  cause  for  suspicion  is  a  question  of  law 
for  the  Court  to  decide  upon  the  facts  found  by  the  jury.  {Davia  y. 
Russell,  5  Bing.  354  ;  Panton  y.  Williams,  2  Q.  B.  169 ;  West  y.  Baxendale, 
9  C.  B.  141 ;  Hailes  v.  Marks,  7  H.  &  N.  56 ;  30  L.  J.  Ex.  389  ;  Lister  y. 
Perryman,  L.  R.  4  H.  L.  521 ;  39  L.  J.  Ex.  177,  where  see  also  as  to  what 
constitutes  reasonable  and  probable  cause ;  and  see  **  Malicious  Prosecu- 
tion," atvte,  p.  458.) 

It  is  the  duty  of  eyery  person  arresting  another  for  an  offence  to  take 
him  before  a  justice  as  soon  as  he  reasonably  can ;  and  the  law  giyes  no 
authority  eyen  to  a  justice  to  detain  a  person  suspected,  except  for  a 
reasonable  time  until  the  case  may  be  examined  into.  ( Wright  y.  Court, 
4  B.  &  C.  596.)  A  constable  cannot  justify  handcuffing  a  person  except 
by  the  necessitjr  to  preyent  his  escape.     (/6.) 

An  action  will  lie  against  the  goyernor  of  a  gaol  for  detaining  & 
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son  unknown  to  the  defendant;  whereupon  the  defendant, 
having,  on  the  grounds  hereinafter  mentioned,  reasonable  and 
probable  cause  for  suspecting,  and  suspecting  that  the  plaintiff 
was  the  person  who  had  feloniously  stolen  the  said  goods  as 
aforesaid,  gave  the  plaintiff  into  custody  to  a  policeman  duly 
authorised  in  that  behalf  and  caused  the  plaintiff  to  be  im- 
prisoned in  a  police  station  [according  to  the  allegations  in  the 
statement  of  claim]  in  order  that  he  might  be  dealt  with  accord- 
ing to  law  in  respect  of  the  premises,  which  are  the  matters 
complained  of  [or,  the  alleged  trespasses]. 

Particulars  of  the  groimds  of  suspicion  above  referred  to  are 
as  follows ; — 


Defence  justifying  an  Assault  in  stopping  an  Affray y  and  to  pre- 

serve  the  Peace  (d). 

At  the  time  of  the  alleged  trespasses  [or,  the  acts  complained 
of]  the  plaintiff  made  an  assault  upon  J.  K.  and  was  beating 
him,  in  breach  of  the  peace,  whereupon  the  defendant  gently 
laid  his  hands  on  the  plaintiff  in  order  to  preserve  the  peace, 
and  to  prevent  the  plaintiff  from  further  beating  the  said  J.  K., 
doing  no  more  than  was  necessary  for  that  purpose,  which  are 
the  alleged  trespasses  [or,  the  matters  complained  of]. 


Defence  justifying  an  Imprisonment  to  prevent  an  Assault  on  the 

Defendant  and  to  preserve  the  Peace  (d). 

• 

Immediately  before  the  alleged  trespasses  [or,  the  acts  com- 
plained of]  the  plaintiff  assaulted  and  beat  the  defendant  in 
breach  of  tne  peace,  and  was  about  further  to  assault  and  beat 
the  defendant  and  to  break  the  peace,  whereupon  the  defendant, 

prisoner  after  the  expiration  of  his  sentence  {MigoUi  v.  Coltnll^  4  C.  P.  D. 
233) ;  but  the  governor  is  protected  if  he  has  acted  in  obedience  to  and  in 
conformity  with  a  warrant  of  commitment  issued  by  a  Court  having 
jurisdiction,  and  on  the  face  of  it  valid  {Henderson  v.  Pre$ton,  21  Q.  B.  D. 
362 ;  57  L.  J.  Q.  B.  607). 

As  to  special  statutory  defences  in  actions  against  persons  acting  in 
execution,  or  intended  execution,  of  a  statute,  or  of  public  official  duties, 
see  **  Public  Authorities"  aute,  p.  946;  and  see  "  LimitcUion,  Statutes  o/," 
ante,  p.  920 ;  "  Po/icf,"  ante,  p.  942  ;  "  Tender  of  Amends ,"  ante,  p.  967. 

As  to  the  defence  of  justification  under  process,  see  **  Process,**  ante, 
p.  943. 

(d)  See  preceding  note. 
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to  prevent  the  plaintifi  from  further  assaulting  and  beating  him 
and  to  preserve  the  peace,  gave  the  plaintiff  into  custody  to  a 
policeman  duly  authorised  in  that  behalf,  in  order  that  he  might 
be  dealt  with  according  to  law  [and  the  said  policeman  accord- 
ingly took  the  plaintiff  into  custody,  and  conveyed  him  in 
custody  to,  and  imprisoned  him  for  a  reasonable  time  at  the 
said  police  station,  for  the  purpose  of  taking  him  before  a  police 
magiBtratej  in  respect  of  the  premises,  which  are  the  alleged 
trespasses  [oi\  the  matters  complained  of]. 


Defence  justifying  an  Arrest  for  a  Felony  committed  by  the 

Plaintiff  {e). 

In ,  18 — ,  [or,  Before  the  alleged  trespasses,]  the  plain- 
tiff had,  at  in  the  county  of  ,  feloniously  stolen 

certain  goods  [of  the  defendant],  namely,  [describe  the  goods 
shortly']  ;  wherefore  the  defendant  gave  the  plaintiff  into  custody 
to  a  policeman  duly  authorised  in  that  behalf,  and  caused  him 
to  be  imprisoned  in  a  police  station  in  order  that  he  might  be 
dealt  with  according  to  law  in  respect  of  the  said  offence,  which 
are  the  matters  complained  of  [or,  the  alleged  trespasses]. 


Defence  of  the  Statute  of  Limitations  (/) :  see  ante^  pp.  918,  920. 


For  Instaiwes  of  other  Defences  under  the  former  System  of  Pleading 
in  Actions  for  Trespass  to  the  Person  {g)^  see  Sullen  Sf  Leake y 
3rd  ed.,  p.  794  et  seq. 


(e)  A  justification  alleging  the  commiBsion  of  a  felony  by  the  plaintiff 
should  not  be  pleaded  except  where  the  defendant  cannot  support  a 
defence  of  justincation  on  reasonable  erounds  of  suspicion  at  the  time, 
and  can  certainly  prove  the  felony.  The  fact  that  such  a  defence  has 
been  pleaded  without  sufficient  grounds  may  be  taken  into  account  by 
the  jury  in  estimating  the  damages.  {Warmck  y.  Foulkes^  12  M.  &  W. 
607.) 

(/)  The  period  of  limitation  under  the  21  Jac.  I.  o.  16,  s.  3,  for  actions 
for  trespass  to  the  person  is  four  years.  (See  **  Limitatum^  Statutes  of,^^ 
antty  p.  919.)  As  to  limitation  in  actions  against  constables,  magistrates 
or  other  persons  specially  privileged  by  statute,  see  **Policey"  ante^  p.  942; 
**  Justice  of  the  Peace^'*  ante,  p.  461 ;  **  Public  Authorities"  ante,  p.  946. 

(^)  It  is  a  good  defence  to  an  action  for  assault  or  battery  that  a 
complaint  has  previously  been  made  against  the  defendant  before  magis- 
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trates  in  respect  of  the  same  assault  or  battery,  and  that  the  defendant 
thereupon  either  obtained  a  certificate  of  dieonissal  of  the  oomplaint  after 
a  hearmg  thereof  on  the  merits,  or  was  convicted  of  the  offence  charged 
and  paid  the  whole  amount  adjudged  to  be  paid,  or  suffered  the  imprison- 
ment awarded  in  respect  of  it.  (See  24  &  25  Yict.  c.  100,  ss.  44,  45; 
Hartley  v.  Hindmarahy  L.  R.  1  C.  JP.  553 ;  35  L.  J.  M,  0.  254 ;  Lowe  v. 
Horwarth,  13  L.  T.  297 ;  Masjper  v.  Bnywn,  1  C.  P.  D.  97  ;  45  L.  J.  0.  P. 
203 ;  and  see  Hancock  y.  S(mM,  1  E.  &  £.  795 ;  28  L.  J.  M.  0. 196;  Cottar 
V.  Hetherington,  1  B.  &  E.  802 ;  28  L.  J.  M.  0.  198 ;  Reed  v.  NuU,  24 
Q.  B.  D.  669.)  But  the  fact  that  a  servant  who  has  committed  an  assault 
in  the  course  of  his  employment  has  been  convicted  and  has  paid  a  fine 
for  it,  is  no  defence  to  an  action  against  the  master  for  the  same  assault. 
{Ih/er  y.  Munday,  (1895)  1  a  B.  742;  64  L,  J.  a  B.  582.) 

Justices  of  the  peace  may  justify  expelling  from  their  court  a  person 
who  wrongfully  persists  in  interfering  with  the  proceedings  [Cottier  v. 
HickSy  2  B.  &  Ad.  663) ;  and  revising  barristers  may  plctfid  a  similar 
justification  (see  28  Vict.  c.  36,  s.  16,  and  WiUis  v.  Madachlan,  1  Ex.  D. 
376 ;  45  L.  J.  Q.  B.  689). 

As  to  justifications  in  actions  brought  by  persons  who  have  been  turned 
out  of  a  church  for  wrongfully  persisting  in  interrupting  the  service,  see 
Hartley  v.  Cook,  9  Bing.  728;  WoHh  v.  Terringtoti,  13  M.  &  W.  781 ; 
and  as  to  a  churchwarden  forcibly  preventing  a  person  from  entering  a 
church  for  the  purpose  of  attending  service  there,  see  Taylor  y.  Tiiummi, 
20  a  B.  D.  671 ;  57  L.  J.  Q.  B.  216. 

By  the  Lunacy  Acts,  1890  and  1891  (53  Vict.  c.  6  ;  54  &  55  Vict.  c.  65), 
protection  is  afforded  to  persons  acting  in  good  faith  and  with  reasonable 
care  for  acts  done  by  them  in  pursuance  of  those  statutes,  and  they  are 
further  entitled  to  the  benefit  of  the  provisions  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  which  repeals  s.  331  of  the 
Lunacy  Act,  1890.  By  s.  330  of  the  last-mentioned  Act,  such  persons  are 
not  to  be  liable,  whether  on  the  groimd  of  want  o)  jurisdiction  or  on  any 
other  ground,  for  acts  done  in  pursuance  of  those  statutes,  and  a  power  is, 
by  s.  330  (2),  given  to  stay  proceedings  if  the  Court  or  judge  is  satisfied 
that  there  is  no  reasonable  ground  for  alleging  want  of  good  faith  or 
reasonable  care.  (See  under  former  Acts,  Norris  v.  Seed,  3  Ex.  782  ; 
Lowe  V.  Fox,  15  Q.  B.  D.  667 ;  54  L.  J.  Q.  B.  561 ;  12  App.  Gas  206;  56 
L.  J.  Q.  B.  480.) 

It  would  appear  that  a  defendant  cannot  in  any  action  fwhether  of  con- 
tract or  of  tort)  plead  that  the  acts  complained  of  or  tne  matters  sued 
upon  amounted  to  a  felony,  and  that  no  prosecution  has  been  brought  in 
respect  of  the  felony  {[Velis  v.  Abrahams,  L.  B.  7  Q.  B.  554;  41  L.  J. 
Q.  B.  306 ;  Appleby  v.  Franklin,  17  Q.  B.  D.  93 ;  55  L.  J.  Q.  B.  129;  see 
FjX  p.  Ball,  10  Ch.  D.  667  ;  48  L.  J.  B.  57  ;  Midland  Ins,  Co.  v.  Smithy 
6  a  B.  D.  561 ;  50  L.  J.  Q.  B.  329 ;  and  see  Vernon  v.  WaUon,  (1891) 
2  Q.  B.  at  p.  290) ;  nor  can  he,  in  cases  where  the  fact  of  the  felony 
appears  on  the  face  of  the  statement  of  claim,  object  on  this  ground  in 
pomt  of  law  {Roope  v,  D'Avigdor,  10  Q.  B.  D.  412;  Appleby  y.  FranJdin, 
supra).  But  it  seems  that  a  summary  application  may  De  made  to  have 
the  claim  struck  out  on  this  ground  where  tiie  plamtiff  is  the  person 
immediately  injured  by  the  criminal  act.    (Appleby  v.  Franklin,  supra.) 

For  instances  of  former  pleas  of  justification  by  the  master  of  an 
apprentice  on  the  ground  that  the  alleged  assault  consisted  only  of 
moderate  chastisement  of  the  anprentioe  for  misconduct,  see  Penn  v. 
Ward,  2  C.  M.  &  E.  338 ;  Linfori  v.  Lake,  3  H.  &  X.  276 ;  27  L.  J.  Ex. 
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II.— To  Goods  (A). 
Denial  of  the  Acts  complained  of{h) :  see  ante^  p.  865. 


Denial  of  the  Plaintiff^  s  Property  in  the  Goods  (t). 

(See  JB.  8.  a  1883,  App.  D.  Sect.  VL) 

The  goods  [or,  chattels,  or,  as  the  case  may  he^  were  not  the 
plaintin's. 

Defence  of  Leave  and  Licence :  see  ante^  p.  909. 


Defence  that  the  Defendant  was  Joint  Owner  of  the  Goods  with  t/te 
Plaintiff:  see  ^^  ConversioHy^  ante,  p.  867. 

334 ;  and  as  to  like  justifications  by  schoolmasters,  see  Cleary  y.  Booth, 
(1893)  1  Q.  B.  465 ;  62  L.  J.  M.  C.  87. 

As  to  actions  for  assaults  upon  married  women,  see  ^*  Husband  and 
Wife;'  anU,  pp.  442,  443. 

(A)  See  **  Trespass  to  Goods y**  ante,  p.  623.  As  to  the  effect  of  a  denial 
of  the  acts  complained  of,  see  ante,  p.  970. 

All  matters  of  excuse  or  justification  must  be  specially  pleaded,  and  the 
plaintiffs  property  in  the  goods,  if  disputed,  must  be  expressly  denied,  or 
stated  not  to  be  admitted. 

It  would  seem  that  matters  constituting  a  defence  arising  after  action 
would  not  be  available  even  in  mitigation  of  damages  unless  pleculed  under 
O.  XXIV.,  rr.  1,  2,  cited  ante,  p.  554.    {See  Bundle  v.  Little,  6  Q.  B.  174.) 

As  to  cases  in  which  persons  occupying  official  positions  or  acting  under 
statutory  authority  are  privileged  to  avail  themselves  of  special  statutory 
defences,  see  ^*  Public  Authorities,**  ante,  p.  9-16. 

(t)  Under  the  issue  raised  by  a  denial  of  the  plaintifTs  property  in  the 
goods,  the  plaintiff  must  prove  that  he  had  possession  of  the  goods,  or  a 
right  to  immediate  possession  of  them,  at  the  time  of  the  trespass,  f  See 
**  Trespass  to  Goods"  ante,  p.  623.)  The  fact  of  possession  is  primd/ade 
evidence  of  the  right  of  present  property,  and  therefore  sufficientiy  estab- 
lishes this  issue  against  a  wrong- doer  who  does  not  show  a  better  right 
or  authority.  {EilioU  v.  Kemp,  7  M.  &  W.  312  ;  Camaby  v.  Welby,  8  A. 
&  E.  872.)  The  defendant  cannot  in  such  a  case  set  up  9k  jus  tertii,  unless 
he  can  also  show  an  authority  in  himself  to  act  under  it.  (See  '*  Conver- 
sion,** ante,  p.  386.)  But  where  the  plaintilF  was  not  in  actual  possession 
in  fact  at  the  time  of  the  trespass,  and  therefore  relies  on  evidence  of  mere 
legal  title,  the  defendant  may  set  up  a  jus  tertii  to  rebut  the  plaintiff's 
evidence.  (Gadsden  v.  Barrow,  9  Ex.  514 ;  Leake  v.  Loveday,  4  M.  &  G. 
972 ;  Bichards  v.  Jenkins,  17  Q.  B.  D.  544 ;  18  Q.  B.  D.  451.) 
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Defence  justifying  the  Removal  of  Goods  encumbering  the 

Defendants  Premises  (j). 

At  the  time  of  the  alleged  trespass  the  defendant  was  possessed 

of  a  house,  No. , Street, ,  and  the  goods  were  then 

wrongfully  in  the  said  house,  encumbering  the  same  [and  doing 
damage  there  to  the  defendant],  whereupon  the  defendant  took 
the  said  goods  and  removed  them  from  his  said  house  to  a  small 
and  convenient  distance,  and  there  left  the  same  for  the  plaintiff's 
use,  doing  no  more  than  was  necessaiy  for  that  purpose,  which 
is  the  alleged  trespass. 

Defence  justifying  the  Taking  and  Detaining  of  Cattle  which  had 

strayed  on  to  the  Defendants  Close  (.; ). 

At  the  time  of  the  alleged  trespasses  [or,  matters  complained 
of]  the  defendant  was  possessed  of  a  close,  whereon  the  cattle 
were  wrongfully  trespassing  and  doing  him  damage ;  and  the 
defendant,  not  knowing  to  whom  they  belonged,  took  them  in 
his  said  close,  and  led  them  away  to  a  convenient  place  near  to 

(y)  A  person  may  remove  from  his  land  the  goods  of  another  which  are 
there  wrongfully^  and  is  not  bound  to  impouna  them.  {Bea  y.  Sheieard^ 
2  M.  &  W.  424,  426 ;  Ackland  v.  LtUley,  9  A.  &  E.  879 ;  and  see  Drewdl 
V.  Towler,  3  B.  &  Ad.  735 ;  Pratt  v.  Pratt,  2  Ex.  413.)  So  also  if  a  man 
finds  cattle  trespassing  on  his  land,  he  may  chase  them  out,  and  is  not 
bound  to  distrain  them  damage  feasant,  (TyrringharrCa  caw,  4  Eep.  38  6 ; 
cited  in  Rea  v.  Shewardy  supra,)  But,  if  the  plaintiff's  cattle  have  strayed 
upon  the  land  by  reason  of  the  defendant's  neglect  to  repair  fences  which 
he  was  bound  to  repair  between  his  land  and  the  plaintiff's  adjoining  dose, 
the  defendant,  though  he  may  drive  them  back  into  the  plaintiff's  close, 
is  not  justified  in  cnasing  them  into  an  adjoining  highway  and  leaving 
them  there.  {Carruthers  v.  Hollis^  8  A.  &  E.  113.)  If  in  such  case  the 
defendant  justifies  on  the  ground  that  the  cattle  were  trespassing  on  his 
land,  a  reply  that  they  strayed  on  to  the  defendant's  land  by  reason  of 
his  breach  of  an  obligation  to  repair  fences  may  easily  bo  framed  from  the 
form  of  defence  given  under  '*  Fences^**  ahte,  p.  898.  (See  Qoodxcin  v. 
Cheveley,  4  H.  &  N.  631 ;  28  L.  J.  Ex.  298;  BuUen  &  Leake,  3rd  ed., 
p.  800;  and  see  also  Barber  v.  Whiteley,  34  L.  J.  Q.  B.  212  ;  '*  Beplevin,'' 
ante,  p.  9d7.)  So  the  plaintiff  may  reply  any  facts  showing  tnat  the 
goods  or  cattle  removed  by  the  defendant  were  rightfully  on  the  defen- 
dant's land.    (See  **  Brplevin,^'  ante,  p.  957 ;  Holding  v.  Pigott,  7  Biug.  465.) 

If  the  defendant  justifies  as  the  servant  of  another  who  was  possessed 
of  the  house  or  land,  &c.,  from  which  the  goods  were  removed,  he  must 
state  that  he  was  such  servant  and  that  he  acted  under  his  master's 
auUiority.  (See  **  Trespass  to  Laml"  post,  p.  984;  and  see,  for  instances 
of  former  pleas  of  this  kind,  Ackland  v.  Luiley,  supra;  Melltng  y.  Leake, 
16  C.  B.  652 ;  PraU  v,  Pratt,  2  Ex.  413.) 

As  to  avowries  and  cognizances  in  replevin  for  taking  cattle,  &c.,  as  a 
distress  damage  feasant,  and  replies  thereto,  see  *^BepUvint**  ante^  p.  957. 
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the  said  olose,  and  plaoed  them  therein  for  the  purpose  of  safely 
keeping  them  for  the  owner  thereof,  and  there  kept  them  in 
safe  custody  until  he  had  notice  that  they  were  the  cattle  of  the 
plaintiff,  which  are  the  alleged  trespasses  [or,  matters  com- 
plained of]. 


ni.— To  Land  (A). 
Denial  of  the  Acts  complained  of  {a) :  see  ante^  p.  855. 


Defence  justifying  under  Statutory  Powers  (/). 

The  acts  complained  of  were  acts  done  by  the  defendants 
under  and  by  virtue  of  and  in  pursuance  of  the  powers  conferred 


[k)  See  *'  Trespaas  to  Land,**  arUe,  p.  524.  As  to  actions  to  recover 
damages  for  meene  profits,  see  *^  Recovery  of  Land**  ante,  p.  950. 

A  denial  of  the  acts  complained  of  operates  only  as  a  denial  that  the 
defendant  committed  the  alleged  trespass  to  the  land  mentioned.  All 
matters  of  excuse  or  justification  must  be  specially  pleaded,  and  if  the 
plaintiff's  property  in  the  land  is  disputed,  the  defendant  must  expressly 
deny  or  refuse  to  admit  it,  or  must  set  up  title  in  himself  or  in  some  third 
party  by  whose  authority  he  acted.    (See  the  following  notes.) 

As  to  the  title  necessary  to  maintam  trespass,  see  *'  Trespass  to  Land,** 
ante,  p.  526;  and,  as  to  actions  by  a  married  woman,  see  '*  Husband  and 
Wife,  ante,  p.  901 ;  and,  as  to  actions  by  a  mort^gor  who  is  in  possession, 
see  the  Judicature  Act,  1873,  s.  25  (5),  cited  ante,  p.  23 ;  Fairclough 
T.  Marshall,  4  Ex.  D.  37  ;  48  L.  J.  Ex.  146 ;  see  Van-  Gelder  v.  Sowerhy 
Society,  44  Ch.  D.  374.  ThQ  fact  of  possession  is  primd  facie  evidence  of 
title,  and  therefore  is  sufficient  to  sustain  the  plaintiff's  case  against 
a  mere  wrong-doer  who  cannot  show  a  better  title.  {Purnell  v.  Young,  3 
M.  &  W.  288 ;  HefUh  v.  Milward,  2  Bing.  N.  C.  98 ;  Matson  v.  Cook,  4  Bing. 
N.  C.  392 ;  Newlands  v.  Holmes,  3  Q.  B.  679 ;  Ewry  v.  Smith,  26  L.  J.  Ex. 
344.) 

(I)  Where  an  act  which  would  otherwise  be  a  trespass  or  wrongful  is  done 
under  the  authority  of  an  Act  of  Parliament,  it  is,  in  ^neral,  necessary, 
in  an  action  founded  upon  such  act,  to  plead  specially  m  the  defence  that 
it  was  so  done,  giving  either  in  the  body  of  the  pleading  or  in  the  parti- 
culars a  reference  to  the  statute  relied  on  (see  National  Telephone  Co,  v. 
Baker,  (lSi)S)  2  Ch.  186,  189 ;  62  L.  J.  Ch.  699) ;  but  in  the  few  cases 
in  whi(^  the  defence  of  Not  Guilty  by  Statute  is  still  pleadable,  it  may 
be  advisable  to  make  use  of  that  defence  (see  '*  Not  Guilty  by  Statute,** 
ante,  p.  930). 

As  to  the  defence  that  the  acts  complained  of  were  acts  which  the 
defendeuits  were  required  or  authorized  to  do  by  statute,  see  further 
**  Injunction,**  ante,  p.  902 ;  L,B,dk  8.  C.  By.  Co,  v.  Truman,  11  App.  Cas. 
45;  55  L.  J.  Ch.  354;  Hvans  v.  M.  S.  &  L,  By,   Co.,  36  Ch.  D.  626; 
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upon  them  by  the  statute  [state  whaty  setting  fw'th  or  speeifffing 
the  sections  relied  on]. 

Denial  of  tlie  Plaintiff's  Prcpertt/  in  the  Land  (;n). 

The  land  [or,  house,  &o.,  as  the  case  may  bCy"]  was  not  the 
plaintiff's. 


JTarriMm  v.  Southwark  Water  Co.,  (1891)  2  Ch.  409;  60  L.  J.  Ch.  630 ; 
Bapier  v.  London  Tram,  Co.,  (1893)  2  Ch.  588 ;  63  L.  J.  Gli.  36 ;  National 
Telephone  Co,  v.  Baker,  (1893)  2  Ch.  186;  62  L.  J.  Ch.  699 ;  Att.-Oen.  v. 
MH.  By,  Co,,  (1894)  1  Q.  B.  384. 

In  certain  cases  persons  occupying  official  positions  or  acting  under 
statutory  powers  are  privileged  to  rely  upon  special  statutory  defences, 
such  as  tender  of  amends.     (See  ** Public  Authorities,**  ante.  p.  946.) 

As  to  claims  for  injunctions  to  restrain  trespasses,  see  **  Injunctions^'' 
ante,  pp.  447,  902. 

(m)  It  seems  that  under  the  denial  of  an  allegation  that  the  land,  &c.,  was 
the  plaintiff's,  the  defendant,  in  order  to  disprove  the  plaintiffs  right  of 
possession,  may  assert  a  right  of  possession  or  title  to  the  land  in  himself, 
or  in  another  under  whose  authority  he  acted.  (See,  as  to  the  construction 
of  former  pleas  of  this  kind,  Pumell  v.  Young,  3  M.  &  W.  288 ;  Jone$  v. 
Chapman,  2  Ex.  803;  Slocomhe  v.  Lyall,  6  Ex.  119 ;  Wilkinson  v.  Kirbp, 
15  C.  B.  430,  443  ;  Gibbs  v.  Cruikshank,  L,  B.  8  G.  P.  464 ;  42  L.  J.  C.  P. 
273.) 

Under  the  above  defence,  it  is  not  sufficient  for  the  defendant  to  prove 
that  the  plaintiff,  being  in  possession,  is  not  the  true  owner,  unless  he 
himself  is,  or  unless  he  can  justify  his  acts  by  the  authoritv  of  a  third 
person  who  is  the  true  owner.  He  cannot  assert  the  bare  title  of  a  third 
person,  except  for  the  purpose  of  proving  that  he  acted  under  the  autho- 
rity of  that  title.  {Chambers  v.  Donaldson,  1 1  East,  66 ;  Jones  v.  Chapman, 
2  Ex.  803.)  The  plaintiff  may  show  a  better  right  in  a  third  perRon  in 
order  to  rebut  a  primd  facie  title  asserted  by  the  defendant.  (See  Bresi  v. 
Lever,  7  M.  &  W .  593 ;  and  see  Byan  v.  Clark,  14  Q.  B.  65.)  A  person 
who  obtains  possession  by  turning  another  out  of  possession  without  any 
title  or  authority  to  do  so,  cannot  assert  his  possession  so  obtained  against 
the  prior  possession  of  the  latter.  {Bevett  v.  Broufti,  5  Bing.  7 ;  Brotme  v. 
Dawson,  12  A.  &  E.  629 ;  Scott  v.  Brown,  51  L.  T.  746 ;  see  Gibbs  v. 
Cruikskank,  L.  R.  8  C.  P.  454 ;  43  L.  J.  C.  P.  273.) 

It  would  appear  that  under  this  issue  it  is  sufficient  for  the  defendant 
to  show  that  he  is  the  owner  of  that  part  only  of  the  land  described  in  the 
statement  of  claim  on  which  the  trespasses  were  committed.  {Bassett  v. 
Mitchell,  2  B.  &  Ad.  99 ;  Tapley  v.  Wainwright,  5  B.  &  Ad.  395 ;  Smith  v. 
Boysion,  8  M.  &  W.  381.)  But  in  such  cases  it  is  better  to  allege  that 
the  acts  complained  of  were  done  on  that  part  of  the  land  only,  and  to 
deny  the  plaintiffs  property  in  that  part. 

The  evidence  necessary  to  support  a  defence  of  freehold  title  may  be 
given  under  a  denial  that  the  land  is  the  plaintiff's.  {Jones  v.  Chapman, 
2  Ex.  803 ;  Sloamibe  v.  Lyall,  6  Ex.  119;  Wilkinson  v.  Kirby,  15  C.  B. 
430,  443.)  But  the  two  defences  are  not  necessarily  founded  on  the  same 
ground  of  answer ;  the  denial  that  the  land  is  the  plaintiff's  disputes  his 
possession  and  his  title,  whereas  the  defence  that  the  land  is  the  defen- 
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Defence  that  the  Land  was  the  Freehold  of  the  Defendant  («). 

At  the  time  of  the  alleged  trespass  the  land  [or,  house,  &c.] 
was  the  freehold  of  the  defendant. 

dant*B  freehold  disputes  the  plaintiff's  title  only,  and  that  only  by  averting 
a  title  in  the  defendant.  {Morse  v.  Apperley^  6  M.  &  W.  14& ;  Slocomhe  v. 
Lyally  6  Ex.  119.)  Hence  a  freehold  title  in  the  defendant  is  often  pleaded 
specially,  with  or  without  a  denial  of  the  plaintiff's  property.  If  the 
defendant's  title  is  not  a  freehold  one,  and  he  pleads  it  specially,  he  should 
deduce  it  from  the  seisin  in  fee ;  or  the  defendant  may  plead  a  freehold 
title  in  another  person  and  justify  under  the  authority  of  the  latter.  (See 
the  following  notes.) 

The  defendant,  by  setting  out  his  title  in  full  on  the  record,  shows  clearly 
the  grounds  of  his  defence  and  enables  the  plaintiff  to  take  issue  on  some 
specific  step  in  the  title,  admitting  what  he  does  not  intend  to  dispute,  or 
to  raise  the  (question  of  its  sufficiency  by  pleading  an  objection  to  the 
defence  in  point  of  law.  But  the  plaintin  is  of  course  at  liberty  to  join 
issue  upon  the  whole  defence,  if  he  wishes  to  do  so.    (0.  XIX.  r.  18.) 

(n)  This  defence  is  the  same  as  the  former  plea  of  liherum  tenementum^ 
as  to  which  see  Bullen  &  Leake,  3rd  ed.,  p.  802;  Steph.  PL,  6th  ed., 
p.  240,  and  the  cases  next  cited.  That  plea  was  construed  as  admitting 
the  actual  possession  of  the  plaintiff,  but  as  containing  by  implication  an 
assertion  of  a  right  of  possession  in  the  defendant  as  owner  of  the  free- 
hold (/6. ;  Morse  v.  Apperley,  6  M.  &  W.  145;  Doe  y.  Wright ^  10  A.  & 
E.  763;  Brest  y.  Lever,  7  M.  &  W.  693;  BoberU  v.  Tayler,  1  C.  B.  125; 
Hyan  y.  Clark,  14  Q.  B.  65),  and  the  same  construction  appears  appli- 
cable to  the  defence  in  the  text. 

Where  the  defendant's  title  is  a  freehold  one,  it  seems  sufficient  to  allege 
that  the  land,  &c.  is  '^the  freehold"  of  the  defendant  without  further 
stating  his  title  or  the  nature  or  quantity  of  his  estate.  If,  however,  ho 
wishes  to  plead  a  title  which  is  not  a  freehold  one,  he  must  in  general 
show  that  it  was  derived  from  a  person  seised  in  fee  of  the  land.  (See  a 
form  of  such  defence,  post,  p.  984,  and  for  instances  of  former  pleas  of  this 
kind,  see  Holmes  v.  Ntwlands,  11  A.  &  E.  44 ;  3  Q.  B.  679 ;  Wilkins  v. 
Boutcher,  3  M.  &  G.  807  ;  Kavanagh  v.  Gudge,  5  M.  &  G.  726 ;  Wright  v. 
Burroughes,  3  C.  B.  685  ;  Dyne  v.  Nutley,  14  0.  B.  122  ;  MmjJww  v.  '^uttU, 
4  E.  &  B.  347 ;  Jacobs  v.  Stvxird,  L.  R.  4  C.  P.  328 ;  L.  11.  5  H.  L.  464 ; 
41  L.  J.  C.  P.  221 ;  Darhngton  v.  Pritchard,  4  M.  &  G.  783 ,  Keyse  v. 
Powell,  2  E.  &  B.  132.)  For  instances  of  former  pleas  of  title  by  copy- 
holders, or  their  servants,  or  lessees,  see  Lempriere  v.  Humphrey,  3  A.  &  E. 
181 ;  Brown  v.  Storey,  1  M.  &G.  117  ;  Darlington  v.  Pritchard,  4  lb,  783; 
Keyse  v.  Powell,  2  E'.  &  B.  132. 

It  is  also  a  good  defence  to  plead  that  the  land  was  the  freehold  of 
another,  and  to  justify  under  the  authority  of  the  latter,  or  his  lessees. 
(See  a  form  of  such  defence,  post,  p.  984,  and  see  for  instances  of  former 
pleas  of  this  kind  by  servants  or  bailiffs,  &c..  Brown  v.  Storey,  1  M.  &  G. 
117  ;  Darlington  v.  Pritchard,  4  lb,  783 ;  Wilkins  v.  Boutcher,  suftra  ; 
Phypers  v.  JUburn,  3  Bing.  N.  C.  250 ;  Melting  v.  Leake,  16  C.  B.  652 ; 
Kavanagh  v.  Gudge,  5  M.  &  G.  726 ;  Jacobs  v,  Seward,  supra,) 

If  the  defendant  pleads  title  in  a  third  person,  and  justifies  under  his 
authority,  the  plaintiff  may,  instead  of  joining  issue,  reply  specially  by 
denying  the  alleged  authority  or  **^  command  "  of  the  person  under  wnom 
the  defendant  jiwtifies.    {Chambers  v,  Donaldson,  11  East,  66.) 
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Defence  jiAstifying  under  the  Authority  of  the  Owner  (o). 

At  the  time  of  the  alleged  trespasses  the  said  land  was  the 
freehold  of  J.  K.,  and  the  defendant  as  the  servant  and  by  the 
command  [or,  authority]  of  the  said  J.  K.,  entered  the  close 
and  committed  the  alleged  trespasses  [or,  did  the  acts  com- 
plained of]. 

Defence  stating  the  Defendants  Title  under  a  Demise  from  the 

Person  seised  in  Fee. 

On  the of ,  18 — ,  before  the  alleged  trespasses  [or, 

the  doing  of  the  acts  complained  of],  J.  E.,  being  seised  in  fee 
of  the  said  [close],  demised  the  same  to  the  defendant  [bj  deed 

dated  the of ,  18 — ,]  for  the  term  of years  from 

the day  of ,  18 — ,  by  virtue  of  which  demise  the 

defendant  entered  upon  the  said  close  and  became  possessed 
thereof  for  the  term  aforesaid,  and  the  alleged  trespasses  [or^ 
the  acts  complained  of]  were  committed  [or,  done]  during  the 
said  term.  

Defence  by  the  Otcner  of  a  House  and-  his  Servant,  justifying 
entering  the  Souse  and  removing  the  PhinUJf^s  Goods  (p). 

At  the  time  of  the  alleg^ed  trespasses  the  said  messuage  was 
the  messuage  and  freehold  of  the  defendant  E.  F.,  wherefore 

If  the  defendant  pleads  freehold  in  another  person  who  has  demised  the 
land  to  him,  the  plaintiff  may  reply  Bpedaliy,  that  the  allied  lessor  of 
the  defendant  had  previously  demised  the  land  to  the  plaintiif .  ( Wilkin$ 
V.  Boutcher,  8npra;  Wright  v.  Bvrroughes^  supra.) 

The  plaintin  may  repl}r  specially  to  a  defence  of  freehold  in  the  defen- 
dant by  alleging  a  subsisting  term  of  years  either  in  himself  {Doe  t.  Wright, 
supra ;  Mavhew  y.  SuUle^  4  E.  &  £.  347),  or  in.  a  third  person  {Lambrri  t. 
Strooiher,  Willes,  218 ;  Byan  v.  Clark,  supra),  and  in  the  last-mentioned 
case  it  is  not  necessary  that  he  shoidd  himself  trace  title  through,  or 
allege  authority  under  such  third  person,  as  the  existence  of  such  out- 
standing term,  even  in  a  stranger,  is  inconsistent  with  and  negatiyes  the 
right  of  possession  asserted  by  the  defendant  (/6.). 

Where  the  plaintiffs  statement  of  claim  shows  that  the  entry  was  a 
forcible  one,  such  as  is  rendered  illegal  by  the  statute  5  Ric  11.  st.  1 ,  c.  8, 
the  defence  of  freehold  title  in  the  defendant  or  in  a  third  person  under 
whom  he  acted  would  be  no  answer  in  itself  to  a  claim  for  any  independent 
wrong.     (See  **  Trespass"  ajUe,  p.  627.) 

(o)  A  justification  under  the  authority  of  the  owner  may  be  given  in 
evidonce  under  a  denial  of  the  property  of  the  plaintiff  {Jones  v.  Chapman, 
2  Ex.  803,  see  ante,  p.  982) ;  but  it  is  usually  advisable  that  this  d^ence, 
where  relied  upon,  snould  be  pleaded  spedaUy  in  addition  to  such  deniid« 

{p)  See  a  former  plea  of  this  kind  m  Mming  T.  Leake,  16  0.  B.  652; 
and  see  Kavanagh  v.  Oudge,  o  M.  &  G.  726. 
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the  defendant  E,  F.,  in  his  own  right,  and  the  defendant  G.  H., 
as  his  servant,  and  bj  his  command,  entered  the  said  messuage, 
and  because  the  said  goods  were  then  wrongfully  in  the  said 
messuage  encumbering  the  same  and  doing  damage  there  to  the 
defendant  E.  F.,  the  defendant  E.  F.,  in  his  own  right,  and  the 
defendant  G-.  H.,  as  his  servant,  and  by  his  command,  took  the 
said  goods  and  removed  them  to  a  small  and  convenient  distance, 
and  mere  left  the  same  for  the  plaintiff's  use,  doins^  no  more 
than  was  necessary  for  that  purpose,  which  are  tne  alleged 
trespasses  [or,  the  acts  complained  of]. 


Defence  that  the  Freehold  belonged  to  the  Plaintijf  and  the  Defendant 
08  Tenants  in  Conimo9iy  and  that  the  Acts  complained  of  were 
merely  an  Exercise  of  the  Defendants  Mights  as  such  Tenant 
in  Common  (q) . 

At  the  time  of  the  alleged  trespasses  [or,  the  acts  complained 
of]  the  land  [or,  messuage,  &c.]  was  the  freehold  of  the  plaintiff 
and  the  defendant  as  tenants  in  common  thereof  [in  fee  simple] 
in  [equal]  undivided  shares,  and  the  alleged  trespasses  [or,  the 
acts  complained  of]  were  merely  an  exercise  by  the  defendant 
of  his  rights  as  such  tenant  in  common  [or,  were  acts  which  the 
defendant  was  entitled  to  do,  and  did,  by  virtue  of  his  rights  as 
such  tenant  in  common]. 

{q)  Where  the  plaintiff  claims  as  sole  owner,  it  is  a  good  defence  for 
the  defendant  to  show  that  he  was  tenant  in  common  with  the  plaintiff, 
or  that  he  was  authorized  by  one  who  was  tenant  in  common  with  the 
plaintiff,  if  he  can  also  show  that  the  alleged  trespass  was  merely  an 
exercise  of  the  right  of  a  tenant  in  common.  {Jacobs  v.  Sewardy  L.  E. 
4  C.  P.  328 ;  L.  K.  6  H.  L.  464 ;  41  L.  J.  C.  P.  221 ;  and  see  the  cases 
next  cited.)  It  seems  that  any  defence  of  this  kind  should  now  be 
specially  pleaded.  (O.  XIX.  rr.  4,  15,  17.)  But  a  joint  tenant  or 
tenant  in  common  may  be  guilty  of  a  trespass  against  his  co-tenant,  as 
by  an  actual  ouster  of  him  from  the  land,  or  by  destruction  of  buildings, 
or  by  carrying  away  the  soil.  (See  **  Trespass  to  Land"  ante,  p.  527.) 
In  such  case,  where  the  plaintiff  claimed  as  sole  owner,  it  was  foimerly 
held  that  the  defendant  might  pay  money  into  Court  as  to  the  plaintiff's 
share,  and  as  to  the  residue  plead  a  freehold  title  in  himself,  or  traverse 
the  plaintiff's  property.  {Cresswell  v.  Hedges,  1  H.  &  0. 421 ;  31  L.  J.  Ex. 
497.)  But  the  more  proper  mode  of  pleading  in  such  a  case  imder  the 
present  system  would  seem  to  be  to  state  expressly  the  tenancy  in  common, 
and  tiie  fact  that  the  defendant,  or  the  thii^  party  by  whose  authority  he 
acted,  were  entitled  to  so  many  undivided  shares  m  the  properirjr»  and 
then  to  plead  payment  into  Court  in  satihfaction  of  the  plaintiff's  cJjBiim. 


986  Defences,  Sfc,  in  Actions  for  Wrongs, 

Defence  of  Leave  and  Licence  (r) ;  see  antCy  p.  909, 


Defence  cf  Estoppel:  see  ante^  p.  896. 


Defence  of  Judgment  Becovered :  see  ante^  p.  905, 


Defence  of  the  Statute  of  Limitations :  see  ante^  p.  918, 


Defences  to  Actions  by  Reversioners :  see  ante^  pp.  958  et  seq. 


Defence  to  an  Action  for  a  Trespass  hy  Cattky  that  the  Trespass 
u:as  caused  hy  Defects  in  the  Plaintiff's  Fences,  which  he  was 
bound  to  repair :  see  ^^Fences,^  ante,  p.  898. 


Defence  to  an  Action  for  Trespass  and  Destruction  of  Fences^  that 
the  Fences  were  an  Obstruction  to  the  Plaintiff^s  Right  of 
Common :  see  Ramsay  v.  CmddaSy  (1893)  1  Q,.  B.  228. 

(r)  As  to  the  defenoe  of  leavo  and  licence  generally,  see  **  Leave  and 
Licence,**  ante,  p.  908.  Where  there  was  no  actual  consent  on  the  part  of 
the  plaintiff  to  the  defendant's  entry,  and  the  defendant  relies  only  upon 
an  implied  licence,  or  upon  an  irrevocable  parol  licence  which  the  plaintiff 
has  attempted  to  revoke,  the  facts  which  raise  the  implication  of  the 
licence,  or  which  show  the  parol  licence  to  be  irrevocable,  snould  in  general 
be  expressly  pleaded,  as  where  the  defence  is  that  the  defendant  entered 
the  plaintiff's  land  to  retake  the  defendant's  goods,  which  had  been  wrong- 
fully placed  there  by  the  plaintiff  (see  Patrick  v.  Colerick,  3  M.  &  W.  483), 
or  to  obtain  possession  of  goods  sold  to  him  by  the  d^aintiff  with  a  parol 
licence  to  enter  and  remove  them  from  the  plaintiffs  land  (see  iTood  v. 
Manley,  11  A.  &  E.  34 ;  Marshall  v.  Green,  1  C.  P.  D.  36 ;  45  L.  J.  C.  P. 
158),  or  to  deposit  on  the  plaintiff's  land  the  plaintiff's  own  goods,  which 
he  had  wrongfully  placed  on  land  of  the  defendant  (see  Bea  v.  Shetvard, 
2  M.  &  W.  424 ;  **  Trespass  to  Goods,**  ante,  p.  980). 

Where  the  defendant  has  entered  under  an  express  licence  given  by 
deed,  e,g,,  where  he  has  entered  under  the  express  powers  of  a  bill  of  sale, 
he  shoidd,  in  general,  state  the  fact,  and  refer  to  the  deed  in  his  plea^uig, 
instead  of  simply  pleading  a  general  defenoe  of  leave  and  Uoenoe. 
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Defence  to  a  Uke  Action  of  Disclaimer  of  Title  and  Tender  of 

Amende :  see  ante^  p.  968. 


Defence  justifying  an  Entry  on  the  Plaintiff's  Land  to  remove  an 
Obstruction  to  the  Defendant's  Ancient  Lights:  see  anfe^ 
p.  918. 

A  like  Defence^  tcith  a  Counterclaim  for  Damages  far  wrongfully 
erecting  t/ie  Obstruction  and  for  a  Mandatory  Injunction  for 
the  Removal  thereof:  Duke  of  Norfolk  v.  Arbuthnot,  4  C.  P. 
D.  290 ;  5  lb.  390. 


Defence  to  a  Claim  for  Damages  and  an  Injunctiony  that  tfie 
Building  was  the  Chancel  of  a  Churchy  and  tfiat  the  Defendant 
as  Vicar  was  entitled  to  Possession  thereof:  Duke  of  Norfolk 
V.  Arbuthnot,  4  0.  P.  D.  290 ;  5  lb.  390. 


Defence  to  an  Action  for  an  Injunction  against  entering  on  Plaintiffs 
Land  and  opening  his  Lock  Qates^  justifying  the  Defendant's 
Acts  as  dom  in  exercise  of  Rights  acquired  by  actual  or 
presumed  Grants  or  under  the  Prescription  Act,  1832  ;  see 
Simpson  v.  Mayor  of  Oodmanchesterj  (1896)  1  Ch.  214,  216 ; 
65  L.  J.  Ch.  154. 


For  other  Defences  of  Justification  to  Actions  of  Trespass  to 
Land{s)y  see  ^^Commony"  ante,  p.  861;  ^^DistresSj"  ante, 
p.  894;  ''Process,"  ante,  p.  944;  ''Ways,"  post,  pp.994 
et  seq. 


{a)  For  instances  of  former  pleas  justifying  an  entry  on  lands  demised 
under  a  power  of  re-entry  contained  in  the  lease  u^on  a  forfeiture,  see 
Hammond  v.  Collsy  3  D.  &  L.  164 ;  and  see  a  former  rejoinder  on  the  same 
ground  in  Wright  v.  Burroughes^  3  C.  B.  685. 

Por  instances  of  former  pleas  justifying  under  prescriptiye  rights  of 
mining,  or  under  grants  or  reservations  of  minerals,  &c.,  see  Bogera  y. 
Tayl&r,  1  H.  &  N.  706 ;  26  L.  J.  Ex.  203 ;  BoherU  v.  Davey,  4  B.  &  Ad. 
664 ;  Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197 ;  Band  v.  Kingacote, 
6  M.  &  W.  174. 

As  to  the  defence  that  the  defendant  entered  the  land  in  the  exercise  of 
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Waiver :    see    "  Conversion"  antcy  p.    868 ;    " Landlord  and 

Tenanty"  ante,  p.  764. 


Waste  (a). 
Denial  of  the  Acts  or  Matters  complained  of:  see  ante,  p.  855. 


a  public  right  of  fishing  in  an  arm  of  the  sea  or  tidal  river,  see  "  Fishery, ^^ 
ante,  p.  433. 

As  to  defences  justifying  under  a  grant  of  liberty  to  hunt  and  shoot,  or 
under  a  prescriptive  right  to  hunt  and  shoot,  see  WickJiam  v.  Hawker,  7  M. 
&  W.  63 ;  Moore  v.  Lord  Ply  mouthy  7  Taunt.  614 ;  Pickering  v.  Noye$,  4  B. 
&  C.  639 ;  PanneU  v.  Mill,  3  C.  B.  625. 

It  is  no  justification  for  a  trespass  on  the  land  of  another  that  the 
entry  on  the  land  was  made  for  the  purpose  of  the  sport  of  fox-hunting 
{Paul  V.  Summerhayes,  4  Q.  B.  D.  9 ;  48  L.  J.  M.  0.  33),  though  perhaps 
an  ^nt^y  on  the  land  of  another  for  the  sole  purpose  of  destrojring  a 
noxious  animal,  and  as  the  only  means  of  doing  so,  would  be  justifiable 
{lb, ;  see  Oundryy,  Feltham,  1  T.  R.  334). 

As  to  justifications  under  a  custom,  see  "  Customy^  ante,  p.  873.  As  to 
justifications  of  entry  in  order  to  abate  a  nuisance,  ace  ** Nuisance,^*  ante, 
p.  934 ;  and  Lemmon  v.  Webb,  (1894)  3  Ch.  1 ;  (1895)  A.  C.  1 ;  64  L.  J. 
Oh.  205. 

(a)  Where  a  tenant,  in  accordance  with  a  custom  which  was  not  ex- 
cluded by  the  terms  of  the  agreement  of  tenancy,  removed  flints  from  the 
surface  of  the  demised  farm  lands  and  sold  them  for  his  own  benefit,  it 
was  held  that  his  so  doing  did  not  amount  to  waste.  {IWJcer  v.  Linger ^ 
21  Ch.  D.  18;  8  App.  Cas.  508;  51  L.  J.  Ch.  713;  52  lb.  941.)  Acta 
which  are  merely  a  reasonable  and  proper  use  of  a  building  or  other  pro- 
perty are  not  actionable  as  waste,  even  though  they  may  have  caused  the 
destruction  of  the  building  or  property.  {Saiier  v.  Billon ,  7  Ch.  D.  815  ; 
47  L.  J.  Ch.  267 ;  Manchester  Warehouse  Co,  v.  Carr,  5  C.  P.  D.  507 ;  49 
L.  J.  C.  P.  809.)  The  same  principles  were  applied  to  a  case  where  the 
alleged  waste  consisted  in  cutting  trees  locally  considered  as  timber- 
trees,  and  it  was  accordingly  held  that,  as  it  was  the  usage  of  the  district 
to  thin  the  woods  periodically  by  cutting  down  such  trees  when  fit  for 
sale,  and  as  such  thinning  n}r  the  purpose  of  sale  was  a  proper  use  of 
the  woods,  and  even  beneficial  to  them,  the  acts  charged  did  not  amount 
to  waste.     {Daahwood  v.  Magniac,  ri891)  3  Ch.  306.) 

A  termor  who  continues  to  work  mines  which  had  been  opened  and 
worked  for  profit  by  the  reversioner  before  the  commencement  of  the 
term  is  not  tnereby  guilty  of  waste.  {Elias  v.  Snowdoti  Slate  Co.,  4  App. 
Cas.  454 ;  48  L.  J.  Ch.  811.) 

An  action  for  waste  is  an  action  on  the  case  within  the  meaning  of  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  cited  ante,  p.  918.  {Greene 
V.  Cole,  2  Wms.  Saund.,  1871  ed.,  p.  644.)  As  to  actions  by  or  against 
executors  for  waste,  see  3  &  4  Will.  IV.  c.  42,  s.  2,  cited  anie,  P.  424 :  see 
also  Woodhotise  v.  Walker,  5  Q.  B.  D.  404 ;  49  L.  J.  Q.  B.  609,  there  cited ; 
and  see  further,  Batthyanyy.  Wal/ord,  36  Ch.  D.  269;  66  L.  J.  Ch.  881. 
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The  like,  in  a  more  Specific  Fortn, 

The  defendant  did  not  commit  [or,  permit,  as  the  case  may  he'] 
the  alleged  or  any  waste. 


Defence  to  an  Action  by  a  Landlord,  denying  ths  Tenancy. 

The  defendant  was  not  tenant  to  the  plaintifi  of  the  said 
dwelling-house  [farm,  lands,  or  woods]. 


For  other  Forms  of  Defences  in  Actions  against  Tenants  fm*  wrongful 
Bemoval  of  Fixtures,  see  ^^  Beversion,^'  ante,  pp.  960,  961. 


"Water  and  "Watercourses  (a). 


(a)  It  seems  that  the  provisions  of  s.  5  of  the  Prescriptioii  Act  (2  &  3 
Will.  IV.  c.  71),  with  respect  to  general  allegations  and  denials  of  the 
right  in  actions  for  disturbance  of  prescriptive  rights,  have  been  impliedly 
repealed  by  the  Judicature  Acts,  and  the  rules  thereunder,  and  that  the 
defendant,  if  he  disputes  the  plaintiff's  allegations  with  respect  to  the 
right,  must  specifically  deny  or  refuse  to  admit  them.  (See  **Com7wow,'* 
aniey  p.  ^61 ;  '*  Water,  *  ante,  p.  537.)  lie  must  also  specially  plead  any 
affirmative  grounds  of  defence  on  which  he  relies,  and  any  gi-ounds  of 
defence  which  would  otheiwise  be  likely  to  take  the  plaintiff  by  surprise 
(see  lb,) ;  and  if  he  disputes  the  plaintiff's  possession  of  the  land  through 
which  the  water  flows,  he  must  specifically  deny  or  refuse  to  admit  tJbe 
plaintiff's  allegations  of  such  possession. 

As  to  defences  on  the  ground  of  rights  acquired  under  s.  2  of  the  Pre- 
scription Act,  1832,  see  that  section  cited  **  Waya^**  poU,  p.  993.  To  fulfil 
the  requirements  of  that  section,  there  must  have  been  an  enjoyment  **  as 
of  right."  {Mason  v.  Shrewsbury  By.  Co,,  L.  E.  6  Q.  B.  578;  40  L.  J. 
Q.  B.  293 ;  Chamber  Colliery  Co,  v.  Hopwood,  32  Ch.  D.  549.)  A  right  to 
discharge  noxious  matters  into  a  stream  is  an  easement  which  may  be 
acquired  by  user  under  that  section.  {Wright  v.  Williams,  1  M.  &  W.  77  ; 
see  Mnrgatroyd  v.  Robinson,  7  E.  &  B.  391 ;  26  L.  J.  Q.  B.  233 ;  Carlyon 
v.  Lovering,  \  H.  &  N.  784;  26  L.  J.  Ex.  251.)  But  no  right  can  be 
claimed  against  the  plaintiffs  under  that  section  where  an  express  grant 
by  them  to  the  like  effect  would  have  been  illegal  by  statute.  {Rochdale 
Canal  Co,  v.  Raddiffe,  18  Q.  B.  287 ;  21  L.  J.  Q,  B.  297.) 

As  to  prescription  at  common  law,  see  **Commo)i"  ante,  p.  862;  and 
**  Way 8,^*  post,  p.  995.  It  may  be  advisable  to  plead  a  prescriptive  right 
at  common  law  as  well  as  defences  of  prescription  under  the  statute  whore 
there  is  any  danger  of  the  latter  defences  failing  in  proof  by  reason  of 
an  interruption  in  the  enjoyment,  or  by  reason  of  the  enjoyment  not 
being  contmued  down  to  the  commencement  of  the  action.    (See  lb,)  For 
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Denial  of  the  Acts  complained  of:  see  ante,  p.  855. 


Defence  to  an  Action  for  Disturbance  of  Water  Bights,  denying  the 

Plaintiff's  Possession  of  the  Land,  8fc, 

The  land  [or,  mill,  &o.,  as  the  case  may  he\  was  not  [and  is 
not]  in  the  possession  or  occupation  of  the  plaintiff  [or,  The 
plaintiff  was  not  [and  is  not]  the  owner  [or,  lessee]  or  occupier 
of  the  land,  &o.,  according  to  the  allegations  in  the  statement  of 
claim\ 


instances  of  such  pleading  under  the  former  system,  see  Carlyon  v. 
Loveringy  supra ;  Moore  v.  Wehh^  1  C.  B.  N.  S.  673 ;  Nartham  v.  Hurley ^ 
1  E.  &  B.  665;  22  L.  J.  Q.  B.  183.  In  some  cases,  e.g,,  where  it  is 
doubtful  whether  the  defendant  can  prove  a  prescription  from  time  im- 
memorial, it  may  be  also  advisable  to  plead  a  defence  on  the  eround  of  a 
lost  grant  of  the  right.  (See  '*  Ways"  poet,  p.  996 ;  and  see  a  Former  plea 
of  this  kind  in  Bullen  &  Leake,  3itl  ed.,  p.  810.) 

A  defence  of  a  prescriptive  right  to  tsike  water  for  various  purposes  will 
be  construed  distributively,  so  that,  if  the  defendant  proves  the  right  for 
some  of  the  purposes  and  not  for  others,  the  judgment  will  be  entered  for 
him  as  to  so  much  of  the  defence  as  is  proved,  and  for  the  plaintiff  as  to 
the  residue.     {See  Rochdale  Canal  Co,  v.  Raddiffcy  supra,) 

If,  in  an  action  for  the  abstraction  or  diversion  of  water,  the  plaintiff 
relies  on  his  natural  rights  as  a  riparian  proprietor,  and  the  defence  is 
that  the  acts  complained  of  were  a  mere  exercise  by  the  defendant  of  like 
riparian  rights,  such  defence  should  be  specially  pleaded.  (Sec  a  former 
plea  of  this  description  in  Embrei/  v.  Owen,  6  Ex.  353.) 

As  to  the  rights  and  duties  of  riparian  proprietors,  see  **  Wattr,^^  awfr, 
p.  533. 

A  lower  riparian  owner  is  not  entitled  to  an  injunction  to  restrain  a 
higher  riparian  owner  from  abstracting  the  water,  unless  and  until  so 
much  is  abstracted  as  to  sensibly  afPect  tno  flow  of  the  stream.  {Ktnsii  v. 
G.  E.  By.  Co.,  23  Ch.  D.  566;  27  Ch.  D.  122;  52  L.  J.  Ch.  608;  54 
lb.  19.) 

Where  the  plaintiffs  had  constructed  a  watercourse  and  thereby  wrong- 
fully discharged  water  on  to  the  defendant's  land,  the  defendant  was  hdd 
to  be  justified  as  a^inst  the  plaintiffs  in  obstructing  the  watercourse, 
though  he  was  obbged  by  the  circumstances  of  the  case  to  place  the 
obstruction  on  the  land  of  an  intermediate  owner.  {Roberts  v.  Rose,  L.  B. 
1  Ex.  82;  33L.  J.  Ex.  1.) 

As  to  the  defence  that  the  acts  complained  of  were  acts  which  the 
defendants  were  required  or  authorized  to  do  by  statute,  see  *•  Water ^^* 
ante,  p.  535 ;  and  see,  for  instances  of  such  pleadings,  Nat,  Teleph.  Co.  t. 
Baker,  (1893)  2  Ch.  186;  Greeny.  Chelsta  Water^porks  Co.,  70  L.  T.  547. 

Where  unauthorized  obstructions  have  been  placed  in  a  public  navigable 
river,  the  defendant  may  justify  their  removal  on  the  ground  that  the 
river  is  a  public  highway,  and  that  his  acts  were  necessaiy  to  enable  him 
to  use  the  way.  (See  Williams  v.  Wilcox,  8  A.  &  E.  31 4 ;  Eastern  Countieg 
By.  Co.  V.  Dorliny,  5  C.  B.  N.  S.  821 ;  28  L.  J.  C.  P.  202.) 
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Defence  to  a  like  Action  by  a  Reversioner^  denying  the  Reversion : 

see  ^^ Reversiony'*  ante^  p.  959. 


Defence  denying  the  Right  to  the  Watercourse^  Sfc. 

The  plaintifi  was  not  entitled  to  the  flow  of  the  said  stream 
or  watercourse  to  and  through  the  said  land  of  the  plaintiff  as 
alleged.  [_If  the  grounds  on  tchich  the  right  is  claimed  are  alleged 
in  the  statement  of  claim,  they  must  be  specifically  denied,  or  facts 
must  be  stated  which  show  that  the  plaintiff  was  not  entitled  to  the 
right  claimed:  see  ^^Common,^^  ante,  p.  861 ;  and  ^^Lights^^  ante, 
p.  916.] 

Defence  of  a  Right  under  the  Prescription  Act,  1832  (2  ^T  3  WilL  IV. 
c.  71),  «.  2,  ^  use  the  Water  for  Agricultural  Purposes. 

At  the  times  of  the  alleged  grievaDces,  the  defendant  was 
possessed  of  land  ahutting  upon  the  said  watercourse,  viz.,  of  a 

close  called  ,  at  ,  the  occupiers  whereof  for  twenty 

years  [or,  forty  years,  as  the  case  may  be"]  hefore  this  action 
enjoyed  as  of  right,  and  without  interruption,  the  right  of 
diverting  and  using  the  water  of  the  said  stream  for  the  purpose 
of  irrigating  the  said  land  for  the  better  cultivation  thereof  as 
to  the  said  land  of  the  defendant  appertaining ;  and  the  alleged 
grievances  were  uses  by  the  defendant  of  the  said  right. 


Defence  of  a  Right  under  the  Prescription  Act,  1832  (2  4*  3  Will.  IV. 

c.  71),  s.  2,  to  use  the  Watei^for  a  Mill. 

At  the  time  of  the  acts  complained  of,  the  defendant  was 
possessed  of  a  mill,  the  occupiers  whereof  for  twenty  years  [or, 
forty  years,  as  the  case  may  be^  before  this  action  enjoyed  as  of 
right,  and  without  interruption,  the  right  of  diverting  and  using 
the  water  of  the  said  river  for  working  the  said  mill,  as  to  the 
said  mill  of  the  defendant  appertaining ;  and  the  acts  complained 
of  were  a  use  by  the  defendant  of  the  said  right. 


Defence  of  a  Prescriptive  Right  at  Common  Law  to  use  the  Water 

for  a  Mill. 

At  the  time  of  the  acts  complained  of,  the  defendant  was 
seised  in  fee  of  a  mill,  and  he  and  all  those  whose  estate  he  then. 
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had  therein,  from  time  immemorial  enjoyed  the  right  of  divert- 
ing and  using  the  water  of  the  said  river  for  worfing  the  said 
mill,  Q&  to  the  said  mill  of  the  defendant  appertaining ;  and  the 
acts  complained  of  were  a  use  hy  the  defendant  of  the  said 
right,  [iy*  the  defendant  is  a  tenant ^  state  the  seisin  in  fee  and  the 
right  to  use  the  water  in  the  person  so  seised  for  himself  and  his 
tenants^  and  then  state  the  demise  to  the  defendant  and  his  entry 
and  use  oftlie  right :  see  theform^  ^^Common^^  ante,  p.  864.] 


Defences  to  an  Action  for  the  Pollution  of  Water^  Scc.y  where  the 
Plaintiff  claims  an  Injunction  and  Damages, 

{R.  8.  a  1883,  App.  D.  Sect.  VL) 

1.  The  defendant  denies  that  he  or  his  servants  pollute  the 
water  [or,  do  what  is  complained  of], 

\_Ifthe  defendant  claims  the  right  hy  prescription  or  othericise  to 
do  what  is  complained  of  he  must  my  so,  and  must  state  tJie  grounds 
of  his  claim^  «.<?.,  whether  by  prescription,  grant,  or  what,"] 

2.  The  plaintiff  has  been  guilty  of  laches,  of  which  the  follow- 
ing are  particulars : — 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  complaint. 

3.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  will 
rely  on  the  above  grounds  of  defence,  and  says  that  the  acts 
complained  of  have  not  produced  any  damage  to  the  plaintiff. 
\_If  other  grounds  are  relied  on,  they  must  be  stated,  e.g.,  the  Statute 
of  Limitations  as  to  past  damage,'] 


Ways  (a). 


(a)  See  **  Waye,^*  ante,  p.  541 ;  **  Commofiy**  anUy  p.  861,  and  the  follow- 
ing notes : — 

In  actions  for  obstructing  a  right  of  way,  the  allegations  of  the  right 
must,  if  disputed,  be  specifically  denied,  or  stated  not  to  be  admitted.  So 
also  the  allegations  of  the  plain  tiff  ^s  possession,  where  he  claims  in  right 
of  such  possession. 

It  seems  that  the  provisions  of  s.  5  of  the  Prescription  Act,  1832,  with 
respect  to  general  allegations  and  denials  of  the  rignt  claimed  in  actions 
for  disturbance  have  been  impliedly  repealed  by  the  Judicatui^  Acts  and 
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Denial  of  the  PlainUJf^s  Possession  of  a  Messimge  or  Land  in 
reject  of  which  the  Right  of  Way  is  claimed. 

The  plaintiff  was  not  [and  is  not]  the  owner  [or,  lessee]  or 
occupier  [of\  was  not  (and  is  not)  possessed]  of  the  said  messuage 
[or,  land]. 


Denial  of  an  alleged  Title  by  Enjoyment  to  a  Right  of  Way,  and 
Averment  that  the  User  was  not  of  Right  (b). 

1.  The  plaintiff  was  not  [and  is  not]  entitled  to  the  right  of 
way  alleged. 

2.  The  plaintiff  and  his  predecessors  in  title  have  not  enjoyed 


the  Eules  thereunder,  (See  to  the  same  effect,  **  LighUy"  ante,  p.  915  ; 
and  **  Water,'*  anU,  p.  989.) 

A  person  entitled  to  the  use  of  a  priyate  way  over  the  land  of  another 
has  no  right  to  deviate  from  it  in  consequence  of  its  being  impassable, 
unless  the  owner  of  the  land  has  obstructed  the  way  {A  bsor  v.  French, 
2  Show.  28 ;  Selby  v.  Nettle/old,  L.  E.  9  Ch.  Ill) ;  or  was  under  an  obliga- 
tion to  repair  the  way,  and  has  allowed  it  to  become  impassable  through 
his  default  in  not  repairing  {Taylor  v.  Whitehead,  2  Doug.  744 ;  Bullard 
v.  EarriMn,  4  M.  &  S.  387). 

The  g;rantor  of  the  way  or  owner  of  the  servient  tenement  is  not  bound 
to  repair  it  by  the  common  law.  {lb. ;  1  Wms.  Saund.,  1871  ed.,  p.  565 ; 
and  see  Ooodhart  v.  Hyett,  25  Ch.  D.  182.)  It  has  been  said  that  if  a 
public  way  is  impassable,  a  person  using  it  has  a  right  to  deviate  extra 
viam  {Taylor  v.  Whitehead^  supra ;  Bullard  v.  Harrison,  supra) ;  but  it 
seems  that  this  doctrine  only  applies  in  cases  where  there  is  a  prescriptive 
right  justifying  such  deviation  {Arnold  v.  Holbrook,  L.  R.  8  Q.  B.  96, 100 ; 
42  L.  J.  Q.  B.  80). 

(6)  The  user  required  by  the  Prescription  Act,  1832,  must  be  such  as  to 
raise  a  reasonable  inference  of  a  fairly  continuous  enjoyment  of  the  right 
claimed ;  a  user  on  infrequent  and  special  occasions  is  not  sufficient. 
(Hollins  V.  Verney,  13  Q.  B.  D.  304 ;  53  L.  J.  Q.  B.  430.^  It  is  enacted 
by  s.  2  of  that  Act,  that  '^  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant  to  any  way  or  other  ease- 
ment, or  to  any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or 
derived  upon,  over,  or  from  any  land  or  water,  ....  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the 
full  perioi  of  twenty  years,  shall  be  defeated  or  destroyed  by  showing 
only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
Bucn  period  of  twenty  years,  but,  nevertheless,  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
where  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  inaefeasible,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing.'' 
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the  said  right  of  way  for  twenty  [or,  forty]  years  before  this 
action. 

3.  If  they  have  so  enjoyed  it,  suoh  enjoyment  has  not  been 
as  of  right,  but  has  been  a  secret  enjoyment  without  the  know- 
ledge of  the  defendant,  the  owner  of  the  said  messuage,  or  of 
his  predecessors  in  title  [or,  was  an  enjoyment  by  the  permis- 
sion and  licence  of  the  defendant,  the  owner  of  the  said 
messuage,  and  of  his  predecessors  in  title]. 


Defence  of  a  Private  Bight  of  Way  under  the  Prescription  Aety 

1832  ((?). 

At  the  time  of  the  alleged  trespass  [or,  of  the  acts  complained 
of]  the  defendant  was  possessed  of  [or,  was  the  owner  and  occu- 
pier of]  certain  land,  viz.  [a  close  called at ],  the 

occupiers  whereof  for  twenty  years  [or,  forty  years,  as  the  case 
may  be']  before  this  action  enjoyed  as  of  right,  and  without 
interruption,  a  way  [for  themselves  and  their  servants]  on  foot 
and  with  cattle  [or,  with  horses  and  carriages,  &c.,  as  the  case 

may  be"]  from  a  public  highway  called  ,  in  the  parish 

of ,  over  the  plaintiff's  land  to  the  said  land  of  the  defen- 
dant and  from  the  said  land  of  the  defendant  over  the  plaintiff's 
land  to  the  said  highway  [at  all  times  of  the  yearX  for  the 
more  convenient  occupation  of  the  said  land  of  the  defendant, 
and  the  alleged  trespass  was  [or,  the  acts  complained  of  were! 
a  use  by  the  defendant  [and  his  servants]  of  the  said  way  [and 
was  {or,  were)  necessarily  done  for  the  purpose  of  using  and  in 
using  the  same]. 


(c)  A  defendant  who  justifies  lender  a  right  of  way  must  show  by  his 
pleadings  on  what  grounds  he  claims  to  be  entitled  to  the  right.  (See 
'•  Waysy''  ante,  p.  541;  and  B.  S.  C,  1883,  App.  D.  Sect.  VI.,  cited  ante, 
p.  992.) 

Where  it  is  wished  to  repeat  the  defence  of  a  right  of  way  by  prescrip- 
tion under  the  Prescription  Act,  1832,  in  respect  of  a  period  of  fortv  years 
as  well  as  a  period  of  twenty  years,  it  may  be  done  shortly  by  alleging 
the  enjoyment  for  twenty  years  in  one  paragraph,  and  then  stating  in 
the  next  paragraph  that  *'  tne  defendant  repeats  tne  statements  contained 
in  the  preceding  paragraph,  with  the  substitution  of  *  forty  years '  for 
•  twenty  years.'  " 


>  )i 
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A  like  Fomi,  specially  justifying  the  Removal  of  Fences  and  other 

alleged  Acts  of  Trespass  (rf). 

At  the  time  of  the  alleged  trespasses  [^proceed  as  in  the  last 
form  down  to  the  tcords  land  of  the  defendant,  and  continue  as 
follows^  and  the  defendant  entered  the  said  land  of  the  plaintiff 
for  the  purpose  of  using  the  said  way,  and  in  using  the  same 
necessarily  trod  down  the  ^rass  growing  thereon,  and  because 
the  said  [fences  and  gates]  were  then  wrongfully  in  the  said 
way  obstructing  the  same,  the  defendant  necessarily  broke  down 
and  destroyed  the  said  [fences  and  gates]  for  the  purpose  of 
using  the  said  way,  domg  no  unnecessary  damage  in  that 
behidf ,  which  are  the  alleged  trespasses  [or,  the  acts  complained 
of]. 


Defence  of  a  Private  Right  of  Way  by  Prescription  at  Common 

Law  (e). 

At  the  time  of  the  alleged  trespass  the  defendant  was  seised 

in  fee  of  land  called ,  in  the  parish  of ,  and  he  and  all 

those  whose  estate  he  then  had  therein  from  time  immemorial 
enjoyed  a  way  on  foot  and  with  cattle,  and  with  horses,  car- 

{d)  A  defendant  who  justifies  under  a  private  right  of  way  must  show 
by  his  pleadings  on  what  grounds  he  chunks  to  be  entitled  to  the  right. 
(2See  B.  S.  C,  1883,  App.  D.  Sect.  YI.,  cited  ante,  p.  992.)  In  pleading  a 
private  right  of  way  over  another's  land,  the  termini  of  the  way  must  be 
stated,  and  the  title  should  be  in  general  stated  at  least  as  plainly  as  in 
bringing  an  action  for  an  interference  with  that  right,  (oee  '*  Ways,^^ 
aiUe,  p.  641.) 

(e)  A  right  of  way  may  be  claimed  by  immemorial  prescription  at 
common  law.  Such  mode  of  claiming  the  right  of  way  may,  m  some 
cases,  be  applicable  where  the  eniojrment  cannot  be  proved  continuously 
and  without  interruption,  or  be  brought  down  to  the  commencement  of 
the  action  as  required  for  theperiods  nxed  by  the  Prescription  Act.  (See 
Parker  v.  MitcMly  11  A.  &  E.  788 ;  Lmve  v.  Carpenter,  6  Ex.  825 ;  and 
see  Hollins  v.  Vemey,  11  Q.  B.  D.  715;  13  Ih,  304;  63  L.  J.  Q.  B.  30; 
/6.  430.)  It  may  be  advisable  to  plead  a  prescription  at  common  law,  as 
well  as  a  prescription  under  the  statute,  in  cases  where  there  is  any  risk 
of  the  latter  failing  in  proof  from  the  above  causes. 

If  the  defendant  is  a  servant  who  justifies  under  his  master's  right  of 
way,  he  must  state  in  his  defence  that  he  is  such  servant  and  acted  by  the 
authority  of  the  master.  (See  forms  of  justification  by  a  servant  in  other 
cases,  **  Trespass,''  ante,  pp.  973,  984.) 

If  the  plamtiff  relies  upon  uses  of  the  way  beyond  those  claimed  and 
justified  by  the  defence,  or  for  trespasses  extra  viam,  he  should  in  general 
raise  the  point  specifioEdly,  either  by  an  amendment  of  his  statement  of 
daim  or  by  his  reply.    (See  note  (t),  pott,  p.  1000.) 
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riages,  and  carts,  from  a  public  highway  called  ,  in  the 

parish  of ,  over  the  said  land  of  the  plaintiff  to  the  said 

land  of  the  defendant,  and  from  the  said  land  of  the  defendant 
over  the  said  land  of  the  plaintiff  to  the  said  public  highway  [at 
all  times  of  the  year],  for  the  more  convenient  occupation  of 
the  said  land  of  the  defendant,  as  to  the  said  land  of  the  defen- 
dant appertaining ;  and  the  sJleged  trespass  was  a  use  by  the 
defendant  of  the  said  way.  \_If  the  defendant  is  a  tenant^  state 
the  seisin  in  fee  and  the  right  of  tcay  in  the  person  so  seised  for 
himself  and  his  tenants,  and  then  state  the  demise  to  the  defendant 
and  his  entry  and  use  of  the  right ^  as  in  theform^  ante^  p.  864.] 


Defefice  of  a  Private  Bight  of  Way  by  Non-^existing  Chant  (/). 

At  the  time  of  the  alleged  trespass  the  defendant  was  seised 
in  fee  of  a  close  called ,  at ,  and  long  before  the  alleged 


(/)  The  defence  of  a  right  of  way,  or  of  any  other  prescriptiTe  right  by 
non- existing  grant,  may  sometimes  be  supported  by  evidence  which  would 
fail  to  support  a  prescriptive  right  under  the  Prescription  Act,  as  whore 
there  has  oeen  an  interruption  of  enjoyment  within  the  period  prescribed 
by  the  statute,  or  where  the  enjoyment  cannot  be  brought  down  to  the 
commencement  of  the  action,'  or  of  some  other  action  in  which  the  right 
claimed  has  been  in  question.  (See  Parker  v.  Mitchell ^  11  A.  &  £.  768 ; 
Onley  v.  Gardiner,  4  M.  &  W.  496;  Lowe  v.  Carpenter,  6  Ex.  825.)  It 
mav  also  sometimes  be  supported  by  evidence  which  would  fail  to  suppoit 
a  plea  of  prescription  at  common  law,  by  reason  of  the  right  being  shown 
to  have  commenced  within  the  period  of  legal  memory.  (See  Bryant  y. 
Foijt,  L.  E.  2  a  B.  161,  181 ;  36  L.  J.  Q.  B.  65,  77 ;  IkuUm  v.  Angm,  6 
Ap^.  Cas.  740,  810  et  aeq, ;  50  L.  J.  Q.  B.  689.)  Hence  it  is  frequently 
advisable  to  plead  together  in  the  same  case  defences  of  prescription 
by  the  statute,  of  prescription  at  common  law,  and  of  non-existing 
grant. 

Such  a  grant  may  be  presumed  from  acts  of  ownership  or  of  enjoy- 
ment for  twenty  years  and  upwards  consistent  with  the  grant  alleged  in 
the  plea.     {BHght  v.  Walker,  1  C.  M.  &  R.  211,  217 ;  Campbell  v.  IfV/^ow, 

East,  294  ;  Livett  v.  Tfi7«on,  3  Bing.  115  ;  Bass  v.  Oreffory,  25  Q.  B.  D. 
481 ;  59  L.  J.  Q.  B.  574.)  But  if  the  enjoyment  has  been  only  during  a 
lease  for  lives  or  years  and  without  the  consent  of  the  owner  of  the 
inheritance,  no  such  grant  of  the  right  will  be  presumed  as  against  him 
so  as  to  bind  the  fee.     {Bright  v.  Walker,  supra,) 

Before  the  0.  Ij.  P.  Act,  1852,  the  particularity  required  in  pleading 
made  it  necessary  that  the  plea  of  lost  gi'ant  should  specify  the  particulars 
of  the  supposed  deed  as  to  the  date  and  the  names  of  the  pai-ties  (see 
Hendy  v.  Stephenson,  10  East,  55),  and  the  evidence  must  have  been  con- 
sistent with  the  particulars  stated  in  the  plea  {Blewett  v.  Treg<mning^ 
3  A.  &  E.  554,  583,  685).  The  defence,  however,  is  now  often  pleaded 
without  mentioning  the  names  of  the  supposed  parties  to  the  deed  (see 


Wa!/8.  997 

trespass,  by  a  deed  which  has  been  lost  or  destroyed  by  accident, 
"J.  K.,]  the  then  owner  in  fee  of  the  said  land  now  of  the  plain- 
iiff,  granted  to  [L.  M.],  the  then  owner  in  fee  of  the  said  close 

called ,  and  to  his  heirs  and  assigns,  a  way  on  foot  and  with 

horses  and  carriages  from  a  public  highway  called over 

the  said  land  of  the  plaintiff  to  the  said  dose,  and  from  the  said 
dose  over  the  said  land  of  the  plaintiff  to  the  said  highway  [at 
all  times  of  the  year]  for  the  more  convenient  occupation  of  the 
said  close ;  and  the  defendant  at  the  time  of  the  alleged  tres- 
pass had  the  estate  of  the  said  grantee  [or,  of  the  said  L.  M.] 
in  the  said  close,  and  was  entitled  to  the  said  way  under  the  said 
grant,  and  the  alleged  trespass  was  a  use  by  the  defendant  of 
the  said  way.  {^Ifthe  defendant  is  a  tenant^  tJie  defence  must  be 
modified  accordingly :  see  the  last  Form,'] 


Duke  of  Norfolk  v.  Arbuthnot,  4  0.  P.  D.  290 ;  6  lb.  390) ;  and  as  this 
form  of  justification  is  avowedly  presumptiye  only,  it  would  seem  that 
the  presumption  of  a  grant  may  more  properly  be  applied  on  a  general 
statement  tliat  some  former  owner  of  tne  servient  tenement  granted  the 
easement  to  some  former  owner  of  the  dominant  tenement,  than  on  a 
limited  allegation  that  sudi  a  grant  was  made  by  a  particular  named 
grantor  to  a  particular  named  grantee. 

A  defence  justifying  a  trespass,  &c.,  on  the  ground  of  an  express  grant 
of  the  right  claimed  must  be  pleaded  according  to  the  facts  and  the  nature 
of  the  grant  in  each  case.  If  the  defendant  was  not  himself  the  grantee 
under  the  grant,  he  must  show  how  he  derives  title  from  the  grantee. 
For  instances  of  former  ple€w  of  rights  of  way,  &c.,  by  express  grant,  see 
Senhouae  v.  Christian^  1  T.  E.  661 ;  Plant  v.  James,  5  B.  &  Ad.  791 ; 
Ackroyd  v.  Smith,  10  C.  B.  164 ;  Henning  v.  Burnet,  8  Ex.  187  ;  Pearson 
V.  .Spencer,  1  B.  &  S.  571 ;  3  lb,  761 ;  BennUon  v.  Cartturight,  5  B. 
&  S.  1. 

In  order  that  a  right  of  way,  &c.,  may  pass  from  the  original  grantee 
by  a  conveyance  of  his  land  with  the  appurtenances  to  an  assignee,  it 
must  be  a  right  to  be  used  for  purposes  connected  with  the  use  of  the 
dominant  tenement.  (Ackroyd  v.  Smith,  10  C.  B.  164;  Bailey  v.  Stevens, 
12  0.  B.  N.  8.  91 ;  31  L.  J.  C.  P.  226.) 

Where  the  owner  of  two  tenements  has  been  in  the  habit  of  using  a 
way  over  one  of  them  to  the  other,  such  way,  even  if  it  was  first  created 
and  used  since  the  commencement  of  the  unity  of  ownership,  will  in 
general  pass  under  a  conveyance  by  him  of  the  latter  tenement  containing 
a  grant  of  "  all  ways  therewith  used  or  enjoyed,"  or  words  to  that  effect. 
{Plant  T.  James,  supra;  Watts  v.  Kelson,  L.  R.  6  Ch.  166;  40  L.  J.  Ch. 
26 ;  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360 ;  44  L.  J.  Q.  B.  210 ;  Brett  v. 
Clowser,  6  C.  P.  D.  376 ;  Barkshire  v.  Grubb,  18  Ch.  D.  616;  60  L.  J.  Ch. 
731 ;  Bayley  v.  G.  W.  By.  Co.,  26  Ch.  D.  434;  Thomas  v.  Owen,  20  Q.  B.  D. 
226.) 
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Defence  of  a  Private  Way  of  Necessity  (g). 

At  the  time  of  the  alleged  trespass  the  defendant  was  seised 

in  fee  of  a  close,  called ,  next  adjoining  the  dose  of  the 

plaintilF,  and  before  the  alleged  trespass,  by  a  deed  dated  the 

day  of ,  18 — ,  J.  fi.,  who  was  then  seised  in  fee  of 

both  the  said  closes,  and  whose  estate  in  the  said  close  called 

the  defendant  had  at  the  time  of  the  alleged  trespass, 

granted  and  conveyed  the  said  close  of  the  plaintiff  to  L.  M., 
and  his  heirs  and  assigns,  and  J.  K.  had  not,  at  the  time  of  the 
said  conveyance,  or  at  any  time  afterwards,  nor  had  the  defen- 
dant or  any  other  person  having  the  estate  of  J.  K.  in  the  close 

called at  any  time,  any  way  to  or  from  the  close  called 

otherwise  than  by  a  certain  way  leading  from  or  to  a 

public  highway  over  the  said  close  of  the  plaintiff;  and  by 
reason  thereof  J.  K.  and  the  defendant,  and  all  other  persons 

having  the  estate  of  J.  K.  in  the  said  close  called ,  from 

the  time  of  the  said  conveyance,  had  of  necessity  a  right  of  way 
on  foot  and  with  horses  and  carriages  from  the  said  public  high- 
way over  the  said  close  of  the  plaintiff  to  the  said  close  called 

,  and  from  the  said  close  called over  the  said  dose  of 

the  plaintiff  to  the  said  public  highway  at  all  times  of  the  year, 
for  the  necessary  use  and  occupation  of  the  said  close  called 
y  the  same  way  being  the  nearest  and  most  convenient  way 


{g)  A  right  of  way  of  necessity  is  an  incident  to  a  grant  of  land,  where 
there  is  no  access  to  the  land  granted  except  over  remaining  land  of  the 
grantor ;  also  where  there  is  no  access  to  remaining  land  of  the  grantor 
except  over  the  land  granted.  (1  Wms.  Saund.  1871  ed.,  570,  573; 
Howton  V.  Frfaraon,  8  T.  R.  50 ;  Pinnington  v.  Oalland^  9  Ex.  1 ;  Brown 
V.  Alabaster,  37  Ch.  D.  490,  500;  Fwd  v.  Met,  Ry.  Co,,  17  Q.  B.  D.  12; 
Serff  V.  Acton  Local  Board,  31  Gh.  D.  679.)  Mere  necessity,  apart  from 
tiie  relation  of  grantor  and  grantee,  does  not  give  any  right  of  way  over 
the  land  of  another  (Ballard  v.  Harrison,  4  M.  &  S.  387 ;  see  Proctor  v. 
Hodgion,  10  Ex.  824) ;  and  a  defence  on  the  ground  of  a  right  of  way  of 
necessity  must  show  how  it  arises  by  way  of  grant  (lb.).  The  right  of 
way  continues  only  so  long  as  the  necessity  lasts,  and  is  extinguished  by 
the  grantor  or  grantee  obtaining  access  to  the  land  by  other  ways  (Jlolmes 
V.  Goring,  2  Bing.  76) ;  hence  the  defence  must  show  a  necessity,  by 
reason  of  there  being  no  other  way,  at  the  time  of  the  trespass  {lb. ; 
Proctor  V.  Hodgson,  10  Ex.  824).  A  way  of  necessity  which  has  become 
extinguished  by  unity  of  possession  of  the  two  tenements,  may  revive 
upon  their  subsequent  severance.  {Buckley  v.  Coles,  5  Taunt.  31  i,  where 
see  a  plea  of  a  way  of  necessity  by  a  tenant  from  year  to  year.)  It  seems 
that  uie  way  of  necessity  is  the  way  most  convenient  for  the  purpose. 
(See  Morris  v.  Edgingion,  3  Taunt.  24.)  A  right  of  wav  may  be  also 
implied,  by  reason  of  necessity,  upon  the  devise  of  several landsin several 
parcels.    (Pear«0M  v.  Spencer,  1  B.  &  S.  571 ;  3  Ib»  761.) 
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over  the  said  close  of  the  plamtifl  to  and  from  the  said  olose 

called ;  and  the  alleged  trespass  was  a  use  by  the  defendant 

of  the  said  way. 


Defence  of  a  Public  Bight  of  Way  (h). 

At  the  time  of  the  alleged  trespass  [or,  of  the  acts  complained 
of  J  there  was  of  right  a  common  and  public  highway  over  the 
said  land  of  the  plaintiff  for  all  persons  to  go  and  return  on  foot 
and  with  horses,  cattle,  and  carriages  [at  all  times  of  the  year] 
at  their  free  will  and  pleasure ;  and  the  alleged  trespass  was  [or, 
the  acts  complained  of  werej  a  use  by  the  defendant  of  the  said 
highway  [and  was  {oi\  were)  necessarily  done  for  the  purpose  of 
using,  and  in  using  the  said  way]. 


A  like  Defence^  specially  jmtifying  the  removal  of  Obstructions, 

At  the  time  of  the  alleged  trespasses  [or,  of  the  acts  com- 
plained of],  &c.  [^proceed  as  in  the  preceding  form  down  to  the 


{h)  In  pleading  a  public  right  of  way,  it  is  not  necessary  to  state  the 
termini  of  the  way.  {Rouse  y.  Bardin,  1  H.  Bl.  351.)  In  some  cases 
there  may  have  been  a  limited  dedication  of  the  highway,  subject,  for 
instance,  to  a  right  of  ploughing  the  land,  and  thereby  rendering  the  way 
impassable  at  certain  times  {Arnold  v.  Blaker,  L.  E.  6  Q.  B.  433 ;  40  L.  J. 
a  B.  185 ;  Ar7iold  v.  Holbrook,  L.  R.  8  Q.  B.  86;  42  L.  J.  Q.  B.  80),  or 
the  highway  may  be  subject  to  a  right  of  depositing  goods  thereon  by 
prescription  or  custom  {Elwood  y.  Bullock^  6  Q.  B.  383 ;  Movant  y.  Cham- 
berlaiuy  6  H.  &  N.  541 ;  30  L.  J.  Ex.  299),  or  of  using  the  land  as  a  canal 
towing-path  (Grand  Junction  Canal  Co,  y.  Petty ^  21  Q.  B.  D.  273;  57  L.  J. 
Q.  B.  572).  In  such  cases  the  right  should  be  pleaded  as  a  qualified  one. 
(See  antSf  p.  541.)  A  public  highway  may  cease  to  be  such,  e.g,^  where 
there  is  no  access  to  it  except  by  roads  which  have  been  closed  by  orders 
duly  made  under  the  Highway  Acts.    {Bailey  v.  Jamteson^  1  C.  P.  D.  329.) 

A  former  judgment  against  the  plaintiff  on  an  indictment  for  obstruct- 
ing the  alleged  highway  cannot  be  pleaded  by  the  defendant  as  an  estoppel. 
{Petrie  v.  NuttaU,  11  Ex.  569.)  As  to  estoppel,  see  '^  Estoppel y''^  ante, 
p.  694.) 

Eor  former  pleas  justifying  the  removal  of  obstructions  from  a  public 
highway  under  statutory  authority,  see  Le  Neve  y.  Vestry  of  Mile  Endy 
8  E.  &  B.  1054 ;  27  L.  J.  Q.  B.  208 ;  Movant  y.  Chamberlainy  supra.  As 
to  the  defence  of  Not  Guilty  by  Statute,  which  was  formerly  pleadable  in 
such  cases,  see  that  title,  ante,  p.  930;  and  ^^  Public  AuihoritieSy*  ante, 
p.  946. 

As  to  obstructions  of  public  highways,  see  further  ^^  Nuisancey^  aiiUy 
p.  480,  and  as  to  obstructions  of  pubhc  navigable  rivers,  see  **  Watery^ 
arUCy  p.  990. 
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tcord  "  pleasure,"  and  continue  as  foUows]^  and  the  defendant, 
haying  oooasion  to  use  the  said  way,  then  entered  upon  the  said 
land  of  the  plaintiff  and  passed  along  the  said  hifi;hway,  then 
using  the  same  as  he  lawfully  might  for  the  cause  aforesaid,  and 
because  the  said  [wall]  had  been  erected,  and  then  was  wrong- 
fully on  the  said  highway,  obstructing  the  same,  the  defendant 
necessarily  pulled  down  the  said  [wallj  for  the  purpose  of  using 
the  said  highway,  doing  no  unneoessaiy  damage  in  that  behalf, 
which  are  me  alleged  trespasses  [or^  acts  complained  of]. 


Reply  to  a  Defence  of  Right  of  Way^  that  the  Acts  complained  of 
were  in  Excess  of  the  alleged  Rights  &fc.  («). 

The  acts  complained  of  were  not  an  exercise  of  the  alleged 
right  of  way.  They  were  acts  committed  by  the  defendant  in 
excess  of  the  alleged  right  of  way  [and  also  in  other  parts  of  the 
said  land  and  on  other  occasions  and  for  other  purposes  than 
those  referred  to  in  the  defence]. 

Particulars  are  as  follows : — 


(t)  See  "  Omeral  Forms  of  Reply y^  anie,  p.  565. 

A  joinder  of  issue  upon  the  defence  will  operate  as  a  denial  of  the 
alleged  right  of  way,  and  also  of  the  defendant's  possession  of  the  land 
in  respect  of  which  it  is  claimed.  How  far  such  joinder  of  issue  will  also 
operate  as  a  denial  of  the  allegation  that  the  acts  complained  of  were  done 
in  exorcise  of  the  right,  or  were  the  same  as  those  which  the  defence  pro- 
fesses to  justify,  is  more  doubtful.  It  was  held  previously  to  the  Judica- 
ture Acts  that  a  joinder  of  issue  under  s.  79  of  the  C.  L.  P.  Act,  1852,  did 
not  operate  as  a  denial  of  them,  and  that,  if  the  plaintiff  disputed  them» 
he  must  raise  the  point  by  a  new  assignment.  (See  Olot^r  v.  Dixon,  9  Ex. 
158  ;  Eastern  Counties  By.  Co.  v.  Dorling,  5  C.  B.  N.  S.  821 ;  28  L.  J.  C.  P. 
202 ;  Bullen  &  Leake,  3rd  ed.,  p.  815 ;  "  General  Forms  of  Reply ^^^  ante,  p. 
565.)  O.  XIX.  r.  18,  cited  ante,  p.  561,  is  more  widely  expressed  than 
the  last-mentioned  section  (which  is  now  repealed),  but  it  would  seem 
that  a  joinder  of  issue  under  that  rule  on  a  defence  of  justification 
under  a  right  of  way  cannot  be  relied  upon  as  sufficient  to  raise  the 
point  above  referred  to,  and  that  under  ordinary  circumstances  it  is 
better,  where  the  above-mentioned  allegation  is  disputed,  to  meet  the 
defence  either  by  an  amendment  of  the  statement  of  claim,  or  by  a 
reply  in  the  nature  of  a  new  assignment  under  0.  XX III.  r.  6.  (See 
*  *  General  Forms  of  Reply  ^^^  ante^  p.  666jj)  Any  use  of  the  way  beyond  what 
is  justified  by  the  right  is  a  trespass.  {VokhesterY.  Roherts^  4  M.  &  W  769 ; 
Henning  v.  Burnet ^  8  Ex.  187 ;  Williams  v.  James^  L.  R.  2  C.  P.  577 ; 
36  L.  J.  C.  P.  256 ;  and  see  Harrison  v.  Duke  of  Rutland,  (1893)  1  Q.  B. 
142.) 
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Reply  joining  Issue  on  t/ie  Defence^  and  further  stating  that  the 
Matters  complained  of  include  other  Acts  than  those  admitted 
by  the  Defence  (J). 

1.  The  plaintiff  joins  issue. 

2.  Besides  the  acts  of  the  defendant  which  are  referred  to  in 
the  defence,  the  plaintiff  also  complains  of  other  acts  of  the 
defendant  which  were  in  excess  of  the  alleged  rights,  and  were 
committed  in  other  parts  of  the  plaintiff's  land  and  on  other 
occasions  and  for  omer  purposes  than  those  referred  to  in  the 
defence. 


Particulars  are  as  follows : — 

Here  state  particulars  of  such  of  the  acts  complained  of  as  appear 
)e  excluded  by  the  defence  and  have  not  been  sufficiently  specified 
by  the  statement  of  claim,^ 


to  bi 


(y)  Under  a  joinder  of  issue  on  a  defence  alleging  an  enjoyment  *'  as 
of  right,"  the  plaintiff  may  prove  applications  by  the  defendant  during 
the  prescribed  period  for  leave  to  use  the  way,  leave  and  licence  during  a 
portion  of  the  period  being  inconsistent  with  an  enjoyment  as  of  ri^t. 
(See  Monmouth  Canal  Co.  v.  Harford^  1  C.  M.  &  R.  614;  Beasleyy,  Clarke^ 
2  Bing.  N.  C.  705  ;  I'idde  v.  Broton,  4  A.  &  E.  369.)  So  unity  of  posses- 
sion during  the  whole  or  part  of  the  period  (Onley  v.  Gardiner ^  4  M.  &  W. 
496;  Winship  v.  Hudaptthy  10  Ex.  5),  or  any  matter  inconsistent  with 
the  simple  fact  of  enjoyment  as  of  right  as  an  easement  {Bright  v.  Walker, 
1  0.  M.  &  R.  211,  219;  Tickle  v.  Brown,  4  A.  &  E.  369,  383;  see  Baiie^/ 
V.  Appleyard,  8  A.  &  E.  161),  may  be  proved  under  such  joinder  of  issue, 
and  need  not  be  specially  replied  (/6.),  unless  in  cases  where  it  would  be 
likely  to  take  the  defendant  by  surprise  within  the  meanino:  of  O.  XIX. 
r.  15.  But  it  seems  that  any  matter  not  inconsistent  with  the  simple  fact 
of  enjojTnent  without  interruption  and  as  of  right  must  be  specially 
replied  as  leave  and  licence  during  the  whole  period  of  twentv  or  fortv 
years.  ( Tickle  v.  Brmvu,  4  A.  &  E.  369,  383 ;  Kinloch  v.  Nevik,  6  M.  &  W. 
795 ;  see  further  note  (t),  supra,) 
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Witness  {a). 

Defence  to  an  Action  for  not  attending  in  pursuance  of  a  Subpoena^ 
that  the  Testimony  of  the  Defendant  was  not  Material, 

The  testimony  of  the  defendant  was  not  neoessary  or  material 
on  behalf  of  the  plaintiff  on  the  trial  of  the  said  action  [or,  of 
any  of  the  said  issues]. 


(a)  See  **TFt<ne8«/'  ante,  p.  542.  The  defence  that  the  evidence  of  the 
defendant  was  not  material  on  the  trial  of  the  former  action  must  be 
expressly  pleaded.  (See  Needham  y.  Frtuer,  1  G.  B.  815 ;  Mtdlett  y.  Hunt, 
1  C.  &  M.  752,  764.) 

It  is  a  good  defence  that  a  reasonable  sum  was  not  paid  or  tendered  to 
the  defendant  for  his  expenses  as  a  witness.  (See  BetteJey  y.  M*Leod,  3 
Bing.  N.  C.  405.) 
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Note. — TJie  re/ereneea  to  Farms  are  printed  in  italics. 


ABANDONMENT, 

of  ship  msnied,  notioe  of,  240. 
of  anoient  lights,  463. 

ABATEMENT, 

pleas  in,  abolished,  28,  546. 

aotions  not  now  abated  by  marriage,  death,  bankmptoy,  &o.,  of 

parties,  30. 
abatement  of  nnisanoes,  934. 

ACCEFTAN^GE.    iS^^  Bills  or  Exohanob  ;  Salb  of  Goods. 

ACCIDENT, 

insurance  against  aooidents,  247. 

claims  by  executors  for  accidental  death  caused  by  negligence,  426. 
accident,  when  primA  facte  evidence  of  negligence,  473,  474. 
inevitable  accident  a  defence  to  actions  for  negligence,  927. 
also  to  actions  for  trespass,  930,  971  {tohsre  see  Form). 
And  see  AjjrsRA.Tiov ;  Cabblsbs. 

ACCOMMODATION  BILL, 

claim  by  the  acceptor  of  an  accommodation  bill  on  the  contract  to 

indemnify  him^  232. 
defence  stating  that  a  bill  or  note  was  given  for  accommodation^  644, 

645,  656. 

And  see  Bills  of  Exohahob  ;  Indbkbttibs. 

ACCORD  AND  SATISFACTION, 

defence  of  accord  and  satisfaction  by  the  delivery  of  goods,  605. 

the  like,  by  work  done,  608. 

the  like,  by  substituted  agreement,  609. 

the  like,  by  giving  a  bill  of  exchange,  609. 

the  like,  by  indorsing  to  the  plaintiff  a  promissory  note,  610. 

the  like,  by  payment  of  a  smaller  sum  by  a  third  par ty^  610. 

defence  of  an  agreement  between  the  plaintiff,  the  defendant,  and  a  third 

party,  that  the  defendant  should  be  discharged  and  the  third  party  be 

accepted  by  the  plaintiff  as  his  debtor  instead,  610. 
defence  of  accord  and  satisfaction  by  a  composition  made  by  a  debtor  toith 

his  creditors,  684. 
reply  thereto  thai  the  deed  or  instrument  was  not  registered,  685. 
what  amounts  to  an  accord  and  satisfaction,  605. 
payment  of  smaller  sum  in  discharge  of  larger  debt ;  some  new 

consideration  necessary,  606. 
giving  negotiable  instromeat,  ftc,  606. 

L.B.  3  U 


1004  Index. 

ACCORD  AND  SATISFACTION--<ofi««ii«f. 

compoBition  with  creditors,  606. 

substituted  agreement,  606. 

mere  accord  is  no  defence,  606. 

accord  and  satisfaotion  by  third  party,  adopted  by  defendant,  607. 

accord  and  satisfaction,  by  one  of  several  joint-debtors,  or  frith 
one  of  several  joint-creditors,  607. 

equity  rule  where  such  creditor  acts  in  fraud  of  partners,  607. 

accord  and  satisfaction  must  be  after  breach,  608. 

effect  of  accord  and  satisfaction  as  to  contracts  by  specialty,  608. 

equitable  doctrines  as  to  parol  release,  &c. ;  effect  of  the  Judica- 
ture Acts,  608. 

effect  of  accord  and  Batisfaotion,  where  further  damage  aoGraes 
Rubsequentl;^,  608,  859. 

accord  and  satisfaction  procured  by  fraud,  608,  859. 

bills  or  notes  gfiven  "in  aocord  ana  satisfaction,"  or  *'  for  and  an 
account "  of  a  debt,  609. 

aocord  and  satisfaction  by  way  of  novation  of  a  debt,  610. 

effect  of  satisfaction  by  a  joint  tort-feaaor,  859. 

by  a  stranger,  859. 

a  fresh  cause  of  action  not  barred  by  satisfaction  given  for  pre- 
vious damage,  859. 

accord  and  satisfaction  by  insertmg  apologfy  in  newspaper,  859. 

ACCOUNT, 

action  of,  at  common  law  and  by  statute,  84. 

references  to  former  pleadings  in  actions  of  account,  611. 

actions  for  taking  accounts,  assignment  of,  to  the  Chancery  Divi- 
sion, 84. 

jurisdiction  of  Queen's  Bench  Division  to  order  account,  84. 

claims  for  an  account  in  various  cases,  84. 

exception  of  merchants*  aooounts  firom  Statute  of  Limitations 
abtolished,  767. 

ACCOUNTS  STATED, 

claim  on  accounts  ttated,  86. 

defence  denying  the  itatement  of  the  aeeountt,  612. 

defence  alleging  that  the  amount  found  to  he  due  on  the  aeanmU  etated 
was  a  smaller  sum  than  that  cluimedf  612. 

account  stated ;  what  mode  of  pleading,  85,  87. 

if  merely  relied  on  as  evidence  of  other  causes  of  action,  not  to  be 
pleaded,  85. 

statement  of  account  as  to  part  of  a  larger  debt  claimed,  85. 

as  to  cross  demands,  86,  606,  797. 

account  stated  by  mistake;  for  debt  without  consideration;  for 
illegal  debt ;  for  debt  within  the  Statute  of  Frauds,  or  the  Sta- 
tutes of  Limitation,  86. 

how  made ;  by  writing,  as  by  bill  or  note  or  I  O  U,  or  by  oral 
statement,  86. 

must  be  before  action,  and  of  sum  certain,  86,  87. 

to  whom  and  by  whom  made,  87. 

account  stated  of  future  debt ;  of  debt  payable  by  instalments,  or 
upon  a  contingency,  87. 

effect  of  an  acknowledgment  under  seal,  87. 

defences  applicable  to  claims  on  accoimts  stated,  612. 

ACKNOWLEDGMENT,  773.    See  LnxFAnoK,  Statutbs  or. 
ACQUIESCENCE,  902,  909.     See  iNJxnronoir ;  Lacseb  ;  Lbatz  amd 

LlOSKCS* 
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ACT  OF  GOD,  171.    8$$  Gabbiess. 

AGTION, 

the  old  forms  of  action  abdliflhed,  3. 

action  on  the  case,  what  it  included,  767,  919. 

actions  upon  contracts  and  actions  for  wrongs,  2. 

actions  partaking  of  both  characters,  3. 

assignment  of  certain  actions  to  particular  Dinsions  of  the  High 

Gourt,  6 :  see  Aooount. 
transfer  of  actions  from  one  Diyision  to  another,  6 :  see  Goxfaht. 
local  and  transitoiy  actions  before  the  Judicature  Acts,  66. 
present  rules  as  to  place  of  trial,  66 — 69 :  »ee  Vkmux. 
joinder  of  causes  oi  action,  67. 
parties  to  actions,  19 :  m0  Pabtibb  to  Aohons. 
discontinuance  of  actions,  690. 

ACnON,  NOTIGE  OF,  932.    Se$  NonoB  ov  AonoN. 

ACTION  PENDING, 

for  same  cause ;  application  to  stay  proceedings,  546. 
And  see  Gboss- AonoB. 

ADMINISTRATOR.    See  Ezbodtobs. 

ADMISSION, 

implied,  of  allegations  not  denied  specifically,  or  \xj  necessary 

implication,  or  stated  to  be  not  admitted,  547,  549,  551,  552. 
exception  of  allegations  as  to  damages,  549,  856. 
infants  and  lunatics,  &c.  not  within  the  rule,  547,  735,  737. 
the  rule  not  applicable  where  joinder  of  issue  implied  under 

0.  XXVII.  r.  13.. 563. 
admission  by  pleading  in  confesdon  and  aroidance,  652. 
express  ftdmismons  in  the  pleadings :  tee  Aniossioire  in  Plbadibob. 
application  for  judgment  on  admissions,  552. 

ADMISSIONS  IN  PLEADINGS, 

defence  containing  admiesion  of  fact  ^  612. 

defence  admitting  some  facte  and  denying  other  factSy  858. 

express  admissions,  552,  562,  612,  858. 

implied  admissions :  tee  Adiossigb. 


AGENT, 

statements  of  claim : 

by  an  agent  for  remuneration  for  work  done,  ^.,  87. 

hf  a  houte  agent  for  eommittion,  88. 

iy  a  thare  broker  for  eommittion^  166. 

hy  an  agent  againtt  hit  employer  for  breach  of  agreement  to  accept  a 

draft  for  the  price  of  goodt  bought  under  the  employment  y  89. 
againtt  an  agent  employed  to  tell  goodt,  for  not  accounting  or  paying 

every  90. 
againtt  an  agent,  for  not  uting  due  ears  and  diligence  in  eoUeeting 

moneyt,  90. 
againtt  an  agent  employed  to  purehate  goodt,  for  negligently  disregard* 

ing  hit  inttructiont,  91. 
againtt  a  del  credere  agent  on  hit  guarantee  of  the  price  of  goodt  told 

by  him,  91. 
for  breach  of  an  implied  warranty  of  authority  to  contract  with  the 

plaintiff,  92. 
againtt  an  agent,  to  recover  the  amount  of  a  tecret  eommittion  received 

by  him  from  pertont  dealing  uHth  hit  employer,  94. 

3u2 
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AOtENT— continued. 
defences: 

denial  of  ageney^  613. 

denial  of  the  aUeged  terms  of  employment,  613. 

defence  to  an  action  for  eommitsion,  denying  the  aUeged  aervieeSf  613. 

defence  to  an  action  against  an  agent  for  not  accounting,  that  theplain^ 

tiff  never  requested  the  defendant  to  account,  613. 
defence  to  an  action  on  a  verbal  agreement,  that  the  defendant  contracted 

solely  as  agent  for  a  disclosed  principal,  613, 
denial  of  receipt  of  an  alleged  secret  commission,  615. 
denial  that  the  alleged  commission  was  received  corruptly,  secretly  or 

improperly,  615. 
denial  of  an  alleged  warranty  of  authority  to  contract  as  agent,  615. 
denial  of  the  alleged  breach  of  warranty  of  authority,  616. 
defence  to  an  action  for  the  price  of  goods  sold,  alleging  that  they  were 

sold  by  the  plaintiff*s  agent  as  apparent  principal,  and  claiming  to 

set  off  a  debt  due  from  the  agent  to  the  defendant,  834. 
oontraots  by  agents ;  liability  of  principal,  87,  614. 
ag^t,  when  personally  liablie ;  signing  contract  in  hia  own  name 

as  principal ;  usage  of  trade,  or  market ;  foreign  principal,  87, 

88,  614. 
gratuitous  agent,  liable  for  misfeasance,  88. 
revocation  of  agency,  88,  89. 
house  agents,  &c.,  when  entitled  to  commission,  88. 
actions  against  agents  for  money  received,  or  for  acooont,  90,  95. 
agency  for  purchase  of  goods  on  commission,  91. 
del  credere  agency,  91,  92. 

implied  warranty  of  authority  by  contracting  as  agent,  92. 
damages  for  breach  thereof,  92,  93. 
suing  principal  and  agfent  in  the  alternative,  93. 
principal's  rights,  where  secret  profits,  douceurs,  &o.,  received  by 

agent,  94. 
mistake  in  written  contract,  614. 

undisclosed  principal ;  election  to  charge  principal  or  agent,  614. 
when  set-off  against  agent  is  pleadable  in  action  by  principal,  834. 
pledges,  &c.  by  agpents  in  possession  of  goods ;   c^eot  oi  Factors 

Act,  913. 
And  see  Mabtkr  and  Sebtaht. 

AGISTMENT, 

claim  for  the  agistment  of  horses  and  cattle,  95. 

for  the  keep  of  horses,  96. 

for  the  use  of  pasture,  96. 
duties  and  liabilities  of  an  agister  of  cattle,  95. 
agisted  cattle,  in  what  cases  privileged  from  distress,  417. 

AaREEMENTS, 

concise  form  of  statement  of  claim  for  damages  for  breach  of  an  egret" 

ment  not  under  seal,  9G. 
statement  of  claim  for  damages  for  breach  of  an  agreement  not  under 

seal,  setting  out  the  agreement  more  fully,  97. 
claim  for  a  debt  due  under  a  covenant  in  a  deed,  98. 
concise  form  of  claim  for  damages  for  breach  of  covenant,  98. 
defence  denying  the  making  of  an  agreement  not  uetder  seal,  616. 
a  like  form,  617. 
defence  denying  the  agreement,  and  alleging  that  it  was  suljfeet  to  a 

formal  contract  being  drawn  and  approved  by  the  solicitors,  818. 
denial  of  the  making  of  the  agreement  aUeged,  with  a  statement  of  the 

agreement  actually  made,  617. 
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AQtREEMENT^—eontinued. 

dgf«M9  Betting  forth  a  fnaterial  condition  iohich  does  not  appear  from 

the  statement  ofelaim^  617. 
denial  of  the  execution  of  a  deedy  617. 
defenee  denying  the  making  of  the  deed  aUeged^  and  elating  the  terms  of 

the  deed  aotuaUy  made,  618. 
denial  of  a  particular  eovenanty  618. 
defenee  to  an  action  on  a  deed,  that  the  alleged  deed  was  only  delivered 

by  the  defendant  as  an  escrow,  618. 
denial  of  breaches,  619. 

mode  of  pleading  agreements,  in  actions  for  breach,  96. 
Bettinff  ont  verbatim,  9,  10,  97,  600,  616. 

role  that  consideration  should  be  shown  for  simple  contract,  97. 
exception,  where  consideration  presumed,  as  for  a  bill,  97. 
usoally  unnecessary  to  allege  consideration  for  a  contract  by  deed, 

97,  98. 
mode  of  pleading  denials  of  the  contract,  616. 
pleading  defences  under  the  Statute  of  Frauds,  &c.,  709. 
illegally ;  conditions  precedent ;  substituted  agreement,  want  of 

consideration,  &c.,  616. 
alteration  of  written  agreements,  620. 
alteration  of  contract  by  subsequent  agreement,  rescismon,  &c., 

807. 
seal  of  corporation  or  company  improperly  afi&xed,  617,  677. 
deed  executed  in  blank,  and  afterwards  filled  in,  618. 
deed  deliyered  only  as  an  escrow,  618. 

similar  defences  as  to  parol  agreements,  bills,  notes,  &c.,  618,  619. 
mode  of  denying  alleged  breaches  of  agreeaaient,  660,  619. 
stipulations,  when  to  be  implied  in  written  agreements,  96,  100, 

261,  262,  269,  794. 

AIR, 

sights  to  pMssge  of,  466.    8e$  LuBxs. 

ALIEN  ENEICY, 

defence  that  tkeplahUiffie  an  aUen  enemy ^  619. 

aUeu  oumies,  who  az6,  619. 

Britash  sabjeot  renounoliig  aUegianoe,  619. 

ALTERATION  OF  WRITTEN  CONTRACT, 

defenee  thai  a  written  agreement  was  made  void  by  an  alteration,  620. 
a  like  defenee  in  an  action  on  a  bill,  cheque  or  note,  650,  665,  667. 
alteration  of  written  documents  by  the  plaintifE,  or  by  a  stranger 

with  his  pririty,  620. 
alteration  by  a  stranger  without  plaintiff's  pririty,  &c.,  620. 
alterations  of  biUs  and  notes,  &c.,  660. 
alteration  by  accident  or  by  mistake,  620. 
immaterial  alteration ;  what  alterations  are  matflrial,  621,  660. 
alteration  by  consent,  stamp,  &c.,  621. 
mode  of  pleading  the  defence  of  alteration,  621. 
alteration  by  one  party  not  aToiding  the  document  for  all  pur-' 

poses,  621. 

ALTERNATIVE, 

joinder  of  plaintiffs  altematively  entitied,  or  of  defendants  alter- 
natively liable,  19 — 21,  27 :  see  Pabties  to  AonovB. 
claims  on  altematiye  causes  of  action,  67,  434. 
pleading  alternative  or  inconsistent  defences  or  replies,  647,  662. 
claims  on  alternative  covenants  or  promises,  64,  66. 
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AMBASSADOR, 

privilege  of  foreign  ambasaadora,  seoretarieB,  &c.,  of  embaasiea,  622. 

AMENDMENT  OF  PLEADINGS,  &o., 

form  of  an  amended  atatemmt  of  elaimj  71. 

form  of  an  amended  defence^  559. 

power  of  the  Court  or  a  judge  to  allow  amendments,  14,  15. 

amendment  of  statement  of  claim  or  oonnterolaim  without  leare ; 

within  what  time  14,  15. 
time  within  which  the  opposite  party  may  in  such  case  plead  to 

the  amended  pleading,  or  amend  his  own  pleading,  16. 
leave  for  amenmng  pleadings,  when  neoeesaiy,  15. 
application  for,  and  principles  on  which  granted,  15,  16. 
tune  for  delivering  pleadings  amended  unider  an  order,  16. 
mode  of  amending  pleadings,  17. 

amendment  of  claim  under  an  order  does  not,  in  itself,  give 
defendant  any  farther  time  to  plead  or  entitle  him  to  amond,  16. 
application  for  amendment  of  opponent's  pleadings,  where  em- 
barrassing or  scandalous,  &c.,  11 — 13. 
amendment  of  particulars,  39. 

AMENDS.    See  TEin>BB  or  Amends. 

ANCIENT  LIGHTS.    See  Lxohts. 

ANIMALS.    See  MiSGHiEyoTJB  Aimcixs ;  Distbzss  ;  Catilb. 

ANNUITY,  99,  622.    And  see  BoznoB. 

APOLOGY.    See  Djsfaxation. 

APPORTIONMENT.    See  Annutft  ;  Lanblobd  ahd  Tsbtaiit. 

APOTHECARY.    See  Medical  Attendakob. 

APPRENTICE, 

claim  by  an  apprentice  agaxnet  hit  maeter  on  the  indenture  of  apprem* 

ticeshipj  100.  - 
claim  by  the  master  againet  thejawtet  or  guardian  on  the  indenture  of 

appren  Hceship^  101.  ' 

defence  to  an  action  by  the  father  of  an  apprentice  for  not  imtmeting 

the  apprentice^  624. 
liability  of  father  or  surety  on  covenants  in  the  deed,  99. 
infant  apprentice   not  liable  thereon,  unless  tiie  oontraot  was 

reasonable  and  for  his  benefit,  99. 
avoidance  after  full  age ;  no  discharge  to  father  or  surety,  100. 
effect  of  removal  of  business,  changes  in  fiim,  &o.,  100,  623. 
no  return  of  premium  on  death ;  but  allowance  on  bankruptcy,  100. 
oovenants  in  apprenticeship  deeds,  usually  independent,  623. 
what  are  defences  to  actions  on  the  covenants,  623. 
incapacity  from  illness ;  death  of  master  or  apprentice,  623. 

ARBITRATION  AND  AWARD, 
statements  of  claim  : 
for  debt  on  an  arbitrator's  award,  104. 
for  money  due  under  an  award  of  an  umpire,  104. 
for  non-performance  of  an  award  of  an  arbitrator  directing  that 

certain  acts  should  be  done  by  the  defendant,  104. 
ooDsolidation  effected  by  the  ArUtntion  Act,  1889.  •  101. 
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ARBITRATION  AND  AWAUB— continue^ 

awards  on  written  enbnussionB  thereunder,  how  enforoeable,  101, 
102. 

Boch  submiBsioiiB  usaallj  irreyocabley  except  bj  leaye,  102,  625. 

or^  agreements  of  reference,  revocable  beiore  award,  102,  625. 

action  to  enforce  award,  when  neoe88ar7,  102. 

references  meielj  for  valoation,  not  within  the  Act,  102,  103. 

arbitrations  under  the  Lands  Glauses  Act,  &c.,  103,  104,  381,  625. 

arbitrator  disqualified  bj  misconduct,  &o.,  removal,  102. 

injunction  to  restrain  arUtration,  rarely  granted,  102. 

action  for  damages  for  breach  of  agreement  to  re^er,  103* 

arbitrators'  fees ;  action  for ;  lien ;  overcharges,  103. 

arbitrator  not  liable  for  negligence,  &o. ;  valuer  may  be,  lOS,  104  • 
Defences : — I.  to  actions  on  awards : 

denial  of  the  tubmiation^  624. 

denial  of  the  making  of  the  award,  625. 

denial  that  the  award  ioae  to  the  effect  alleged,  625. 

defence  of  revocation  of  the  arbitrator* t  authority,  625. 

denial  of  submission,  &c.,  624. 

defences  on  ground  of  invalidity  of  the  award,  624. 

accord  and  satisfaction  after  breach,  624. 

collusion  or  misconduct  of  arbitrator,  625. 

notice  of  award,  not  usually  a  condition  precedent,  625. 
II.  of  reference  to  arbitration : 

defence  of  a  reference  to  arbitration  by  agreement  and  of  an  award 
thereunder  reepeeting  the  eaueee  of  action,  626. 

agreement  to  refer  to  arbitration,  not  in  g^eral  a  defence,  626. 

but  agreement  making  ascertainment  of  amoimt,  &o.,  by  arbitra- 
tion a  condition  precedent,  may  be  a  defence,  626. 

applications  for  stay  of  proceedings  under  s.  4  of  the  Arbitration 
Act,  1889.. 626,  627. 

effect  of  award  ascertaining  amount,  &c.,  627. 

in  what  cases  award  without  performance  is  a  defence,  627. 

estoppel  by  an  award,  627,  695. 

ARRANGEMENTS    WITH    CREDITORS.      See  Baitzsuptoy   a^ 
GoxPOfirnoBr  with  Cbeditobs. 

ARREST, 

claims  for  malicious  arrest :  m^Mauoioub  Pbosbodtzov. 
claims  for  falae  imprisonment :  tee  Tbsspass  to  the  Pebsoit. 
defences  justifying  arrest  for  felony,  &c.,  974 — 977. 
privilege  from  arrost,  461,  506. 

ASSAULT,  520.    See  Tbebpasb  to  thb  Fsbson. 

ASSETS.      iSSM  EXBODTOBS. 

ASSIGNMENT, 

statements  of  oiaim : 

by  the  aseigneeofadebt  under  t.25  {6)  of  the  Judicature  Act,lSlZ.  A07. 
the  Uke,  where  the  aetignment  waa  of  a  debt  due  and  of  other  moneyt  to 

become  due  under  an  agreement,  108. 
by  the  aaaignee  qf  the  book  debt*  of  a  bankrupt  on  an  aasignment  thereof 

under  the  Bankruptcy  Act,  1883,  «.  56 . .  126. 
by  the  assignee  of  a  debt  under  the  Companies  Acts,  1862  to  1890 . .  187. 
by  the  assignee  of  a  policy  of  life  insurance,  under  30  ^  31    Vict. 

c.  144..  245. 
by  or  against  the  indorsee  of  a  bill  of  lading,  where  the  property  passed 

by  the  indorsement,  339,  342. 
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AfiSIGNMENT— «ofi/tiiMMf. 

denial  of  the  ataifffrnmU,  628. 

dsfence  to  an  actum  by  an  atngnee  under  t.  26  (6)  of  the  Judicature 

Act,  1873,  denying  that  the  aaeignment  wae  an  abtolutc  one,  628. 
the  like,  denying  that  the  aseiynment  woe  in  writing,  629. 
the  like,  denying  that  notice  in  writing  of  the  aeeignment  ioae  given  to 

the  defendant,  107. 
the  like,  alleging  a  eet-off  of  a  debt  which  became  due  from  the  attignor 

to  the  defendant  before  notice  of  the  aeeignment,  832. 
d^enee  to  an  action  by  the  original  creditor,  that  the  d^t  euedfor  woe 

abeolutely  aeeigned,  and  notice  of  such  aeeignment  given,  under 

e,  25  (6)  of  the  Judicature  Act,  1873,  before  action  brought,  630. 
debts  and  ohoses  in  action  f onnerlj  not  aasignable  at  Uw  (with 

certain  exceptions)  thoogli  assignable  in  eqoitj,  106. 
contracts  assignable  by  law  meruiant  or  by  spetaal  statutes,  106, 

106. 
what  was  a  yalid  equitable  assignment,  106,  106. 
such  assignments  now  reeogfnised  in  the  Q.  B.  niyision,  105. 
absolnte  assignment  nnder  the  Jodioatore  Act,  1873,  s.  26  (6),  what 

amounts  to,  107,  628. 
what  debts,  Ac,  are  assignable  tberennder,  107,  628,  629. 
notice  of  each  assignment  after  death  of  assignor,  629. 
set-off  of  debts  due  isoaa.  assignor  to  defendant  before  notice  of 

assignment,  629,  882. 
other  cross-claims  against  assignor,  when  admiiwiblft  as  dufennes, 

629,  630. 
suing  in  assignor's  name,  or  adding  him  as  co-plaintiff,  26,  82. 
assignment  A  teem  of  years,  or  ofierersion:  eee  ''Lakslobd  mmd 

Tbvamt." 

ASSOCIATION, 

onregistered  aaiofliationi  for  the  puipoiea  ci  gain,  whsn  fllogAlf 
679,  842. 

AssuifPsrr, 

lonner  aetion  ol,  2,  767. 

ASSUBAKOE.    Bee  Ixbusavob. 

ATTACHMENT  OF  DEBT, 

defence  of  payment  to  ajudgtnent  creditor  of  the  pUAntijf,  or  into  Courts 

under  0.  ZXF.,  630. 
garnishee  proceedings  under  O.  XLV.,  630. 
payment   or   execution   thereunder   in   general  a  discharge  of 

garnishee  pro  tanto,  630. 
payment  into  Court,  631. 

effect  of  garnishee  order  niei,  of  garnishee  order  absolute,  631. 
foreign  attachxnent  in  Mayor's  (Smit,  63 1 . 

ATTAINDER.    See  Coanonov  of  Fblovt. 
ATTOBNEY.    See  SoLzcnosfl. 

AUCTION, 

sale  of  goods  by :  eee  Attcxxohxsb. 

sale  of  land  by,  328,  829 :  eee  Salb  or  Lavo  and  AuonoxEZB. 
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AUCnONEEK, 

ektimfor  reimmeration  for  toork  done  at  an  auciumeer,  110. 

claim  by  an  auetioneer  agaimt  the  purchaser  for  the  price  of  goode  sold 

by  auetiony  110. 
claim  by  the  auetioneer  against  the  purchaser  of  goods  for  not  taking 

them  away  and  paying  for  them  in  accordance  with  the  conditions  of 

sale,  111. 
claim  by  a  vendor  against  a  purchaser  of  land  sold  by  auction  for  not 

completing  the  purchase ,  112. 
suotioneer'B  special  property  in  gooda,  and  lien  for  charges,  109. 
anotioneer  receiving  deposit  as  stakeholder,  109. 
effect  of  signature  of  memorandum  by  auctioneer  or  his  cleric,  in 

cams  wiUiin  the  Statute  of  Frauds,  109,  110. 
liability  for  neeligenoe,  where  memorandum  insufficient,  110. 
provisions  of  the  Sale  of  Gbods  Act,  1893,  as  to  "  puffers,*'  &c., 

110. 
auctioneer,  when  liable  to  action  for  conversion  of  goods,  110. 
auctioneer  contracting  in  his  own  name,  actions  by  or  against, 

110,  111. 
revocation  of  bid  or  offer  to  sell.  111. 
advertisement  of  sale,  withdrawal  of  goods  after.  111. 
no  right  of  resale  on  buyer's  default,  apart  from  conditions,  111. 

And  see  Saijb  ov  Lasd. 

AUTHORITY.     See  Aaxsr;    Htjbbaio)   axd   Wzvb;    Haaisb   ahd 

AVOWBY^    See  Rksisviv* 

AVERAGE, 

what  is  general  ftTarage ;  what  is  partienlar  atezage,  241,  242, 
789. 

AWARD.    See  AjusojamK. 


BAILIFF.     See  DiifBHi;   Tmoaam;  tboMin;   BapufDr,  to.   mtd 

Pdbuo  AOTBOKIXUni. 

BAILMENTS, 

statfunfflitg  of  claim ; 

by  a  warehouseman  for  keeping  and  taking  care  of  goods  j  112. 

iy  a  wharfinger  for  wharfage  and  warehouse  room,  113. 

against  a  picture  dealer  for  not  taking  proper  care  of  a  picture  en- 
trusted  to  him  for  the  purpose  of  being  cleanedf  113. 

against  a  livery  stable  kipper  for  not  taking  care  of  a  horsey  113. 

against  a  railway  company  for  not  sqfely  keeping  goods  left  in  the 
cloak  room  at  one  of  their  stations,  113. 

in  t&rtf  against  a  bailee  for  negUgenee  in  keeping  goods,  369. 

in  tort,  by  a  gratuitous  bailee  of  a  horse  for  injuries  caused  by  its 
viciousnesSy  870. 
defences: 

defenee  to  an  action  by  a  warehouseman  for  reward,  denying  the  ware- 
housing, and  further  denying  that  the  warehousing  was  at  the 
request  of  the  aefendant,  631. 

defenee  to  a  like  action  disputing  the  amount  charged,  632. 

defenee  to  an  action  against  a  bailee,  denying  the  alleged  purpose  or 
terms  of  the  bailment,  632. 

defenee  ttating  what  the  purpose  and  terms  really  vere,  632. 
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defence  to  an  action  for  not  rC'deHvenng  on  requeetf  denying  the 

reguett,  632. 
defence  to  an  aeiionfor  not  taking  care  of  the  goods  a$u[  for  not  re* 

delivering  them  to  iheplaintiffy  denying  the  aUeged  breaehee,  632. 
oontraot  oi  bailment,  112. 
lien  for  charges,  in  what  oases,  910. 
liability-  of  railwaj  companj  as  to  goods  deposited  in  cloak-room  ; 

conditions,  when  binding,  114. 
bailor  of  carriages  for  hire  ;  du^  as  to  fitness,  369. 
hirer  of  carriage,  liability  for  injory  to  it,  369. 
gratuitous  baihnents ;  duties  and  liabilities  thereunder,  369,  370. 
carriers,    after   completion    of   contract,  becoming    involuntazy 

bailees,  177. 
lights  and  duties  of  inyolimtary  bailees,  177,  371,  384. 

And  tee  Gontebszon  and  Dbtbstion. 

BANKERS, 

claim  hy  hankers  for  money  due  to  them  from  a  customer,  116. 
claim  against  hankers  for  not  paying  a  customer's  cheque,  117. 
claim  ^  the  public  officer  of  a  banJdng  co-partnership  suing  as  nomvsal 

plaintiff  under  a  statute,  lid. 
claim  against  the  public  officer  of  a  htmking  Co-partnership  sued  as 

nominal  defendant,  118. 
actions  bj  or  against  incorporated  banking  companies,  banking 

co-partnerships  suing  or  sued  by  public  officer,  or  private  banks, 

115. 
relation  of  banker  and  customer ;   duty  to  pay  customer's  cheque ; 

refusal  to  pay,  when  justified,  115,  116. 
damages  in  actions  for  refusing  to  pay  cheques,  115,  116. 
a  mere  payee  or  holder  cannot  maintain  suim  action,  116. 
banker  cannot  reooyer  from  payee  money  paid  by  mistake  as  to 

assets,  116. 
branch  banks  distinct  from  principal  bank  for  some  puiposes,  116. 
payment  of  forged  cheques,  &c. ;  customer's  neglig^ce,  116. 
provisions  of  Bills  of  Exchange  Act,  1882,  as  to  oroased  cheques, 

116,  117. 
moneys  paid  in  by  several  persons  to  joint  account,  not  usually 

repayable  to  one  only,  unless  a  surrinng  partner,  117. 
lien  of  bankers,  911. 

loss  of  customer's  documents,  liability  as  bailees,  369. 
defences  under  the  Statute  of  Limitations,  633,  766. 

BANKERS'    CHEQUES,   BANK  NOTES,   &c.     See  Bills  ov  £x- 

OHANOB,  &C. 

BANKRUPTCT, 

statements  of  daim : 

by  a  trustee  in  bankruptcy  for  a  debt  due  to  the  bankrupt  before  the 

bankruptcy,  122. 
by  a  trustee  in  bankruptcy  for  breach  of  a  contract  made  with  the 

bankrupt  before  his  bankruptcy,  1*^3. 
by  a  trustee  in  bankruptcy  for  a  debt  tchich  accrued  to  Ami  as  emh 

trustee  after  the  bankruptcy,  123. 
by  a  trustee  in  bankruptcy  and  a  solvent  partner  of  the  bankrupt  for  a 

debt  due  to  the  firm,  124. 
by  a  trustee  in  the  bankruptcy  of  a  sole  plaintiff  where  the  trustee  has 

been  substituted  for  him  as  plaintiff  brfore  delivery  of  a  statement  rf 

claim,  124. 
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hy  a  truatee  in  bankrvptey  i^p<m  a  hUl  of  exchange  drawn  hy  the  bank- 
rupt^ 146. 
by  the  ateignee  of  book  debts  told  to  him  by  a  trustee  in  bankruptcy, 

126. 
by  a  trustee  in  whom  tha  property  of  a  debtor  has  veeted  under  a  schema 

of  arrangement  in  pursuance  of  die  Bankruptcy  Acts,  1883  and  1890, 

for  a  debt  due  to  a  d^tor,  127. 
by  a  truetee  in  bankruptcy  to  recover  damages  for  a  wrong  committed 

before  the  bankruptcy  and  affecting  the  bankrupt's  estate^  371. 
defenoee,  &o. 

defence  of  the  bankruptcy  of  the  defendant,  634,  635. 

reply   thereto  that  the  debt  was  incurred  or  forbearance  thereof  was 

obtained  by  the  fraud  of  the  d^endant,  635. 
defence  of  the  bankruptcy  of  the  plaintiff,  636. 
defence  that  the  alleged  cause  of  action  vested  in  the  trustee  of  the 

plaintiff's  property  under  a  scheme  of  arrangementf  636. 
defence  of  a  composition  or  scheme  of  arrangement  under  the  Bankruptcy 

Act,  1890,  «.  3.. 637. 
a  like  defence  under  «.'23  of  the  Bankruptcy  Act,  1883 . .  638. 
defence  of  a  liquidation  by  arrangement  of  the  affairs  of  the  defendant 

under  the  Bankruptcy  Act,  1869,  «.  125.  .639. 
defence  of  a  composition  with  creditors  under  the  Bankruptcy  Act, 

1869,  «.  126.. 639. 
defences  to  actions  brought  by  a  trustee  m  bankruptcy  for  debts  due  to 

the  bankrupt,  of  a  set-^ff  of  debts  due  from  the  bankrupt  to  the 

defendant,  829,  831. 
defences  to  actions  by  a  trustee  in  bankruptcy  for  wrongful  conversion 

of  goods,  867. 
petition ;  reoeiying  order,  effect  of  reoeiying  order,  119,  121. 
after  reoeiving  order,  no  creditor  to  sne  for  proyable  debt  without 

leave,  119,  633. 
after  petition,  action  against  debtor  ma^  be  stayed,  119,  633. 
power  of  transf eciing  actions  bj  or  against  debtor,  after  zeeeiTing 

order,  633. 
adjudication  of  bankraptoj ;  vesting  of  property  in  trustee,  119. 
official  receiver  acting  as  trustee ;  lus  powers,  119,  121. 
relation  back  of  bankruptcy  and  of  trustees'  title,  119. 
what  property  passed  to  trustee,  119,  121, 122. 
bankrupt's  personal  earnings  during  bankruptcy,  bow  far  exoepted» 

120. 
goods  in  order  and  disposition ;  reputed  ownership,  119, 120. 
property  acquired  or  contracts  made  by  undischarged  bankrupt, 

actions  as  to ;  dealings  with  third  persons,  120,  122,  370,  636. 
actions  by  or  against  trustee;  official  name,  &c.,  120, 122,  370. 
statements  of  claim  in  actions  by  trustee,  how  pleaded,  122,  370. 
actions  by  solyent  partner  of  bankrupt ;  actions  in  name  of  trostee 

and  solyent  partner,  124. 
bankruptcy  of  plaintiff  or  defendant  after  action  brought ;  change 

of  parties,  &c.,  121,  124,  125  :  seeQaAJX<kE  of  Pabtibs.  . 
what  rights  of  action  pass  to  trustee,  121,  122,  370,  371. 
actions  by  bankrupt  on  contracts  made  during  the  bankruptcy, 

122,  636. 
executory  contracts  not  depending   on   personal   qualifications, 

completion  of,  by  trustee,  122. 
discUimer  by  trustee,  of  leases,  unprofitable  contracts,  &c.,  122. 
sale  and  assignment  of  book  debts  by  trustee ;  actions  by  assignee 

thereof,  126. 
order  of  discharge ;  its  effect  as  a  release,  634. 
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what  debts  or  liabilitieB  are  not  duchaiii^  thereby,  634. 
jomt-contraotors  or  suretleB  not  thereby  discharged,  634. 
Bubsequent  promise  to  pay  debt  barred  by  bankraptoy  or  composi- 
tion ;  not  actionable,  unless  made  on  new  consideration,  634. 
discharge  by  foreign  bankruptcy,  635. 
debt  incurred  by  fraud,  &o.,  not  released  by  order  of  discharge, 

635,  636. 
effect  of  bankruptcy  of  the  plaintiff  in  an  action,  636. 
defences  of  set-off  and  mntaal  dealings  in  actions  brooght  by  the 

trustee,  829,  830. 
compositions  or  arrangements  imder  the  Bankruptcy  Acts,  127, 

637. 
not  binding  as  to  debts  or  liabilities  from  which  the  debtor  would 

not  be  released  by  an  order  of  discharge,  637,  634. 
not  operating  as  a  release  to  joint-debtors  or  sureties,  637. 
no  reyival  of  creditor*s  orig^inal  debt  or  daim,  on  defi&ult  in 

making  the  stipulated  payments,  128,  638. 
creditor's  remedy  in  such  case,  br  application  to  the  Court,  128. 
staying  actions  by  creditors  for  uieir  original  debts,  128,  638. 
pleading  such  compositions  or  airangementii  as  a  defenoe,  638, 

639. 
rights  of  trustee  thereunder,  127,  128. 
promise  by  compounding  debtor  to  pay  one  creditor  in  full,  a  fraud 

on  the  others^  635. 
composition  or  arrangement  after  adjudication,  128,  638. 
arrangements  or  compositions  under  the  Bankmptqr  Act,  1869, 

639. 
compositions  and  arrangements  with  creditors  indepeDdently  of  the 

Bankruptoy  Act,  684. 
action  by  trustee  for  wrongs  affecting  bankrupt's  property,  870, 

S71. 
wrongs  to  person  or  reputation,  not  passing  to  trustee,  121 ,  S70. 
aotioii  for  malioionily  taking  btakmptey  pcooeedings,  871» 

.And  §00  OoMmsBnr,  Sr-oiv,  &c. 

BABBISTEB,  129,  194. 

BATTEBY,  620.    800  TiapitB  n>  ssb  Fkb80>. 

BETTIKG.    8m  Giimra. 

BILL  OF  SALE,  302,  390,  391. 

BILLS  OF  EXCHANGE,  CHEQUES  AND  PBOMISSOBY  NOTES. 
I.  Inland  Bills  of  Exchange, 
statements  of  claim : 

by  drawer  agaitut  acceptor  on  a  hiU  payable  to  drawer^  130,  132. 

by  drawer  against  acceptor  on  a  bill  payable  on  a  future  event  which  ie 

certain  to  happen,  133. 
by  drawer  against  acceptor  on  a  bill  accepted  payable  on  a  future  event 

or  contingency,  134. 
by  drawer  against  acceptor  on  a  bill  accepted  payable  only  at  a  pariieular 

specified  place,  134. 
by  drawer  against  acceptor  on  a  bill  payable  to  a  third  person,  135. 
by  payee  against  acceptor,  135. 
by  indorsee  against  acceptor,  135,  137. 
by  indorses  against  acceptor  and  drawer  severally,  138. 
by  payee  against  drawer  for  default  of  acceptance^  139. 
by  indorsee  against  drawer  for  default  of  acceptance,  140. 


Index,  1015 

BILLS  OF  EXCHANGE,  Ac—eontinued. 

hy  payee  againet  drawer  for  default  ofpajffnenty  140. 

by  payee  againet  dratcerfor  default  of  payment^  on  a  bill  draumpay* 

able  at  a  particular  ptace^  141. 
by  payee  against  drawer  for  default  of  payment^  with  an  exeueefor  not 

giving  notice  ofdithonour,  141. 
by  payee  againet  drawer  for  default  of  payment^  alleging  notice  of 

dishonour,  and  alsoj  as  an  alternative  ease,  facts  dispensing  with 

notice  of  dishonour,  143. 
by  indorsee  against  drawer  for  default  of  payment,  on  a  bill  payable  to 

the  drawer  or  order,  144. 
by  indorsee  against  indorserfor  default  of  acceptance,  144. 
by  indorsee  against  indorserfor  default  of  payment,  144. 
by  executor  or  administrator  of  drawer  against  acceptor,  145. 
by  executor  or  administrator  of  indorsee  against  acceptor,  146. 
by  drawer  against  executor  or  administrator  of  acceptor,  145. 
by  indorue  of  executor  or  administrator  of  drawer  against  acceptor,  145. 
by  the  trustee  of  the  property  of  a  bankrupt  drawer  against  acceptor, 

146. 
by  a  surviving  drawer  against  acceptor,  where  the  other  drawer  has  died 

before  action,  146. 
against  a  surviving  Joint  acceptor,  146, 
effect  of  the  Bills  of  Ezohange  Act,  1882. .  129. 
application  of  the  Act  to  cheques  aaxA  promiflsoiy  notes,  151,  155. 
joinder  of  parties  in  actions  on  bills  or  notes,  129. 
actions  bj  or  against  partners,  firm-names,  &c.,  130,  641. 
days  of  gr&oe,  130. 

statements  of  claim  on  bills  or  notes,  how  framed,  130,  131,  132. 
not  necessary  to  allege  consideration,  130. 
altematiye  claims  on  the  consideration  and  on  an  aooonnt  stated, 

when  advisable,  130. 
setting  out  doubtful  instruments  verbatim,  130. 
what  claims  may  be  specially  indorsed  on  the  writ,  80,  130. 
inland  bills,  what,  130. 

what  are  bills  of  exchange  within  the  Stamp  Act,  130. 
bills  or  notes  payable  on  demand ;  demand  before  action  unneces- 
sary, 131,  156. 
bills  or  notes  payable  at  a  fixed  period  after  demand  or  sight ; 

demand  or  sight  necessary,  131. 
computation  of  time  for  payment,  131. 
measure  of  damage  in  action  on  bill ;  liquidated  damages  which 

may  be  specially  indorsed  on  the  writ,  131,  132. 
interest,  expenses  of  noting,  &c.,  132. 
noting  or  protest  of  inland  biUs,  not  necessary,  132. 
bills  or  notes  drawn  or  accepted  payable  on  a  future  erent ;  dis- 
tinction as  to  contingency,  133. 
acceptance,  general  or  qualified ;  effect  of  qualified  acceptance, 

133,  134. 
bills  or  notes  payable  at  a  particular  place,  134. 
presentment  not  necessary  against  acceptor  on  general  acceptance, 

134. 
indorsement ;  imports  delivery  and  transfer  of  property,  135,  136. 
delivery  or  transfer  without  indorsement,  136,  137. 
indorsement  in  blank ;  special  indorsement ;  liability  of  indorser, 

136,  144. 
conditional  or  restrictive  indorsements,  136. 
fictitious  or  non-existing  payee,  136. 

bills  or  notes  payable  to  bearer,  transferable  by  delivery,  137. 
effect  of  indorsing  them,  136,  137. 
striking  out  intermediate  indorsements,  137. 
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pTOBentment  for  payment,  when  neoessaiy,  134,  138. 

S leading  exooees  for  non-presentment,  &c.,  138,  139. 
efanlt  of  acoeptance;    no  new  oaose  of  action  on  default  ol 
payment,  139. 
presentment  for  acceptance ;   when  excused ;  pleading  exensea, 

139,  140. 
notice  of  dishonour  by  non-acceptance ;  by  non-payment,  140 — 

142. 
what  Buifloient  notice,  and  when  excused ;  pleadmg  notice  of  dis- 
honour or  matter  of  excuse,  142,-  143. 
what  is  evidence  of  such  notice  or  of  waiver,  142,  143. 
acceptor  of  bill,  or  maker  of  note,  not  entitled  to  notioe  of 

dishonour,  143.  "^ 

defences,  &c. : 
denial  of  the  drawing  of  the  bill,  640. 
denial  of  the  aeeeptanee  of  the  biUy  640. 
denial  of  the  indorsement  of  the  biU  to  a  party  under  ichom  the  pUmt^ 

elainu,  640. 
denial  of  the  indortement  of  the  bill  to  the  plaintiff  640. 
defence  by  an  aeeeptor,  that  the  biU  toas  accepted  payable  on  an  event  or 

eontinyenoy  which  hat  not  happened,  642. 
a  like  defence,  eettifiy  out  the  acceptance  yerbatim,  642. 
defence  by  an  acceptor,  that  the  bill  was  accepted  payable  only  at  • 

partieular  place  specified  in  the  acceptance,  and  was  not  presented 

there,  643. 
defence  to  an  action  for  default  of  acceptance,  denyiny  the  preeentment 

for  acceptance,  643. 
defence  to  a  like  action,  denyiny  the  default  of  aeeeptanee,  643. 
defence  to  an  action  for  default  of  payment,  denyiny  the  presentment  for 

payment,  643. 
defence  to  a  like  action,  denyiny  that  the  bill  was  duly  presented^  643. 
deniiU  of  due  notice  of  dishonour,  644. 
defence  that  the  plaintiff  was  not  the  holder,  644. 
defence   that    the   defendant   accepted  the    bill  for    the  plaintiffs 

accommodation,  644. 
defence  that  the  defendant  accepted  the  bill  for  the  accommodation 

of  the   drawer,  who  indorsed   it    to  the  plaintiff  without  eom- 

sideration,  646. 
defence  that  the  bill  was  accepted  in  payment  for  yocds  sold,  which  the 

plaintiff /ailed  to  deliver,  645. 
defence  to  an  action  by  indorsees  ayainst  acceptor  that  the  bill  was 

accepted  in  payment  for  yoods  sold  by  the  drawer  which  he  failed  to 

deliver  to  the  defendant,  and  that  the  bill  was  indorsed  by  the 

drawer  to  the  plaintiffs  without  consideration,  or  with  notice,  or  when 

overdue,  646. 
'  defence  to  an  action  by  indorsee  ayainst  acceptor,  that  the  defendemt 

was  induced  to  accept  the  bill  by  the  fraud  of  the  drawer,  who  indorsed 

it  to  the  plaintiff  without  consideration,  or  with  notice,  or  when 

overdue,  647. 
defence  by  the  acceptor  that  the  bill  was  accepted  without  considerationj 

and  delivered  to  the  drawer  for  the  purpose  qf  his  yettiny  it  ifw- 

eounted,  and  was  indorsed  by  him  to  the  plaintiff  in  fraud  <if 

that  purpose,  and  without  consideration,  or  with  notice,  or  when 

overdue,  648. 
defence  by  the  drawer  that  he  drew  and  indorsed  the  bill  without  mm- 

sideration,  for  the  purpose  of  yettiny  it  discounted,  and  that  it  was 

neyotiated  in  fraud  of  that  purpose,  and  came  to  the  plaintiff  without 

value,  648. 
defence  that  the  bill  was  yivenfor  an  iUeyal  consideration,  649. 
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defmce   that    the   bill  wot  accepted  by  the  defendant  fw  money  wen 

from  the  defendant  by  gaming ^  ^.,  716,  716  ;  $ee  **GAinHO.** 
defence  in  an  action  by  the  indoreee  against  the  indoreer  of  a  bill  that 

the  plaintiff  and  drawer  are  the  same  per  tony  649. 
reply  to  the  preceding  defence^  that  the  plaintiff  indorud  the  bill 

without  consideration  for  the  purpose  of  the  defendant  indorsing  it 

to  him  as  surety  for  the  aceeptor,  and  the  defendant  indorsed  it 

accordingly^  649. 
defence  of  an  alteration  of  the  bill,  650. 
defence  that  the  bill  has  been  lost  by  the  plaintiff,  651. 
defence  of  a  discharge  of  the  bill  by  absolute  renunciation  in  writing,  652. 
defence  of  an  absolute  renunciation  in  writing  by  the  plaintiff  of  the 

defendant's  liabilities  on  the  bill,  652. 
defence  in  an  action  against  the  drawer,  that  the  plaintiff  agreed  with 

the  acceptor  to  give  him  time  for  payment,  652. 
defence  of  payment  by  the  defendant  to  the  plaintiff:  see  Patxent. 
difenee  to  an  action  by  the  indorsee  against  the  drawer,  of  payment  by 

the  acceptor,  653. 
defence  of  payment  to  a  prior  holder  not  mentioned  in  the  statement  of 

claim,  and  subsequent  indorsement  to  the  plaintiff  qfter  maturity,  654. 
defence  in  an  action  by  the  drawer  against  the  acceptor  of  a  contem^ 

poraneous  agreement  in  writing  between  the  parties  for  the  renewal  of 

the  bill  on  request,  654. 
defence  to  an  action  for  the  price  of  goods,  that  the  goods  were  to  be 

paid  for  by  a  bill  of  exchange,  and  that  the  period  for  which  the  bill 

was  to  run  has  not  expired,  811. 
disfences  in  denial  must  deny  some  matter  of  fact,  640. 
estoppels  of  drawer,  acceptor,  and  indorser,  640,  641. 
signature  of  bills,  what  suffioient ;  signature  hy  agents,  &c.,  641. 
bms  of  corporations  or  companies ;  bills  in  name  of  firm,  641, 

676,  688. 
signing  bill  otherwise  than  as  drawer  or  aocejptor,  641. 
effect  of  signature  in  blank  ;  filling  up  omissions,  641. 
signature  hj  agent,  what  will  prevent  personal  liability,  641,  642. 
stamp  defects  ;  not  in  general  remediable  after  issue,  642. 
stamp  objeotionfl  not  usually  pleaded,  642. 
setting  out  doubtful  bills  or  notes,  &o.,  verbatim,  640,  642. 
defences  of  absence  of  consideration ;    mode  of  pleading ;  onus  of 

proof,  644,  645. 
between  what  parties  absence  of  consideration  is  a  defence,  645. 
aooommodation  bills,  645. 

liability  of  '*  accommodation  party  "  to  holder  for  value,  645. 
what  is  sufficient  consideration  for  a  bill,  644,  645. 
total  failure  of  consideration :  a  good  deiemoe,  645. 
consideration,  when  severable,  646. 
partial  failure  of  consideration  :  may  be  gpround  for  counterclaim 

where  the  action  is  between  immediate  parties,  646. 
acceptance  procured  by  fraud,  647. 
holder  of  bill,  644,  647,  648. 
rights  of  a  holder  in  due  course,*'  647. 

indorsees  taking  bill  without  value,  or  with  notice,  or  when  over- 
due ;  mode  oi  pleading,  647. 
onus  of  proof,  when  shifted  by  evidence  of  previous  fraud,  duress 

or  illegality,  648. 
illegality ;  iflegal  consideration  not  severable,  649. 
biU  reindorsed  to  a  previous  indorser ;  oircuily  of  action,  649. 
alteration  in  a  bill  or  note,  what  material,  650. 
effect  of,  as  to  stamp,  and  as  to  pleading  and  evidence,  650,  651. 
defence  of  lost  bill,  &c. ;  indemnity  under  judge's  order,  651.  ' 
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diacharge  of  bill  by  abeolnte  rennnoiatioii  in  writiiig,  or  bj 
canoellation,  652. 

effect  upon  the  liability  of  other  parties  ol  giving  time  for  pay- 
ment of  a  bill,  652. 

payment  '*in  due  oourse,"  what,  653. 

e£reot  of  payment  by  drawer  or  indorser,  663. 

neffotiation  of  bill  when  OYerdoe,  663,  664. 

bills  payable  on  demand,  when  deemed  oyerdne,  654. 

effect  of  agreements  relating  to  bills  or  notes  upon  the  rights  of 
Ihe  parties,  654. 

defence  that  bill  was  aocepted  and  deliTered  merely  M  an 
esorow,  655. 

II.  Foreign  Bills  of  Exchange : 
statements  of  claim : 

by  drawer  agaimt  acceptor,  147. 

by  drawer  againet  acceptor  where  the  bill  woe  drawn  in  a  act,  148, 

by  payer  eupra  protett  for  honour  of  drawer  ayaintt  acceptor j  148. 

by  payee  ayaintt  acceptor  aupra  protest,  148. 

by  indoreee  against  acceptor  on  a  foreign  bill  payable  at  utancet,  149. 

by  payee  against  drawer  for  default  of  acceptance,  149. 

by  indorsee  against  drawer  for  default  of  payment,  150. 

foreign  bills  and  notes,  what  are,  147. 

by  what  law  goyemed,  147. 

stamping,  147,  148. 

what  clfums  may  be  specially  indorsed,  131,  147,  150. 

statement  of  claim  should  show  the  biJl  to  be  foreign,  147. 

interest  on  foreign  bills,  147. 

bills  drawn  in  a  set,  148. 

acceptance  or  payment  supra  protest,  148. 

usances,  149. 

protest  of  foreign  bill,  when  and  against  whom  neoessaiy,  149, 150. 

excuses  for  non-protest  or  delay  of  protest,  150. 

protest  unnecessary  on  dishonour  oi  a  foreign  note,  150. 

chums  for  re-exchange  and  interest  thereon,  150. 

m.  Bankers*  cheques: 
statements  of  dium : 

by  the  payee  of  a  cheque  against  the  drawer,  151. 
by  bearer,  or  indorsee,  of  cheque  against  drawer,  152. 
by  indorsee  of  cheque  against  indorser,  153. 
by  bearer  or  indorsee  of  a  crossed  cheque  against  drawer,  153. 
defences: 

denial  of  the  drawing  of  the  cheque,  655. 

forms  denying  indorsement,  notice  of  dishonour,  fc.     See  <*  Inland 

Bills,"  ante, 
defence  of  an  alteration  qf  the  cheque,  655. 
defence  that  the  cheque  was  drawn  for  money  lost  to  the  plaisUiff  upon  a 

wager,  715. 
provisions  of  the  Bills  of  Exchange  Act,  1882,  as  to  bills  payable 

on  demand,  in  general  applicable  to  cheques,  151. 
mode  of  suing  on  cheques,  151. 
stamps,  post-dated  cheques,  Ac,  151. 
countermand  of  payment ;  death  of  drawer,  151. 
banker,  when  a  holder  for  value  of  cheques  paid  in  by  customer, 

151. 
effect  of  delay  in  presenting  cheque  for  payment,  151. 
what  is  reasonable  time  for  presentment,  161,  152. 
notice  of  dishonour ;  pleading  excuses,  152. 
indorsement,  135,  137,  152. 


Index.  1019 

BILLS  OF  EXCHANGE,  &o,— continued. 

orosfied  oheques,  provisions  of  the  Bills  of  Exchange  Act,  1882 .  • 

162,  163. 
general  crossing ;  special  crossing  ;  who  may  cross,  163. 
efleot  of  adding  ''not  negt>tiable,^'  164. 
payment  of  crossed  cheques ;  banker,  when  protected,  164 :  and 

aeeBAXizxR. 
defences  in  denial  mnst  deny  some  matter  of  fact,  640,  666. 
rV.  Promissory  Notes : 
statements  of  claim : 

by  payee  against  maker,  166. 

by  payee  againet  maker  en  a  note  payable  on  demand^  166. 

by  payee  against  maker  on  a  note  payable  at  a  fixed  period  after 

demand  y  166. 
by  payee  againet  maker  on  a  note  made  payable  at  a  particular  place  in 

the  body  of  it,  166. 
by  payee  against  maker  on  a  note  payable  by  instalments  in  iohich  the 

whole  sum  is  made  payable  on  any  default,  167. 
by  payee  against  the  makers  of  a  Joint  and  several  promissory  notes, 

168. 
by  indorsee  against  maker,  168. 
by  indorsee  against  payee,  168. 
by  indorsee  against  indorser,  169. 
defences: 

denial  of  the  making  of  the  note,  666. 

forms  denying  indorsement,  notice  of  dishonour,  fe. :  see  Inland  Bills, 

ante, 
defence  that  the  defendant  made  the  note  for  the  plaintiff*  s  accommoda^ 

tion,  666. 
defence  that  the  note  was  made  in  payment  for  goods  sold  which  the 

plaintiff  failed  to  deliver,  667. 
defence  of  an  alteration  of  the  note,  667. 
defence  that  the  note  was  made  for  money  lost  to  the  plaintiff  upon  a 

toager,  716. 
defence  to  an  action  against  one  of  several  Joint  makers  of  a  promissory 
note,  that  the  defendant  made  the  note  as  surety  only  for  another 
maker,  to  whom  the  plaintiff  gave  time,  667. 
promissory  note ;  definition ;  note  incomplete  tiU  delivery,  166. 
option  of  treating  certain  instruments  either  as  bills  or  as  notes ; 

fictitious  drawee,  &g.,  166. 
provisions  of  the  Bills  of  Exchange  Act,  1882,  as  to  bills,  how  far 

applicable  to  notes,  165. 
stamps  on  promissory  notes,  642,  656. 
what  claims  may  be  specially  indorsed  on  vmt,  80,  132. 
notes  payable  "  on  demand '' ;  statute  of  limitations,  166,  770. 
interest  thereon,  from  what  time  it  runs,  166,  666. 
when  to  be  deemed  overdue,  as  against  indorsee,  166,  666. 
notes  payable  at  a  fixed  period  after  demand  or  sight,  166. 
presentment  for  payment,  necessary  as  against  indorser,   167, 

666. 
presentment,  where  note  made  payable  at  a  particular  place,  166, 

167. 
excuses  for  non-presentment ;  pleading  excuses,  138,  167. 
indorsement,  135,  137,  168. 

effect  of  unreasonable  delay  in  presenting  after  indorsement,  666. 
notice  of  dishonour ;  excuses  for  not  givmg,  &c.,  141 — 143,  166. 
note  made  payable  by  instalments,  167. 
foreign  promissory  notes,  147. 
mode  of  pleading  defences  in  actions  on  notes,  666. 

B.L.  3  X 
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defences  in  denial  must  daz^  some  matter  of  fact,  640,  656. 

estoppel  of  maker  of  note,  656. 

defences  on  ground  of  want  of   oonsideratioii^  656,   667  :    tee 

Inland  Bills,  ante, 
joint  promiflsory  notQ ;  aorety ;  defence  of  time  given  to  principal 

without  surety's  consent,  657. 
reservation  of  remedies  against  surety,  657. 

v.  Miscellaneous  Statements  of  Claim  relating  to  Bills. 

for  the  breach  of  a  promise  to  retire  a  bill  at  maturity  in  e&itaideratitm 

of  a  renewal,  159. 
bif  an  agent  againtt  his  employer  for  breach  of  agreement  to  aee^t  m 

draft  for  tJie  price  of  goods  bought  under  the  employment,  89. 
by  the  acceptor  of  an  accommodation  bill  on  the  contract  to  indemnify 

him,  232. 

.BILL  OR  NOTE  TAKEN  FOR  THE  DEBT, 

defence  that  the  defendant  accepted  on  account  of  the  debt  a  bill  ofex- 

change,  which  is  still  running,  658. 
a  like  form,  wJtere  the  biU  has  arrived  at  maturity,  and  has  been  duly 

paid,  659. 
a  like  form,  stating  that  the  bill  was  indorsed  away  by  the  platntif^ 

and  is  still  outstanding,  660. 
a  like  form,  stating  that  the  bill  has  been  lost  by  the  plaintif,  660. 
defence  that  the  defendant  itidoned  to  the  plaintiff  on  account  of  the 

debt  a  bill  accepted  by  a  third  party,  660. 
reply  to  the  last  preening  defence,  that  the  bill  is  overdue  and  die* 

honoured,  660. 
giving  a  negotiable  security  on  account  of  a  debt ;  when  a  defence, 

658. 
how  pleaded  and  replied  to ;  where  defendant  primarily  liaUe  on 

bill ;  where  only  secondarily  liable,  658,  659. 
no  defence  to  an  action  on  a  lx)nd  or  other  specialty,  or  for  ren^ 

previously  to  the  Judicature  Acts,  659. 
promissory  note  g^ven  for  judgement  debt,  659. 
bills  or  notes  taken  in  satisfaction  and  discharge  of  debt,  659. 

BILL  OF  LADING.    See  SniPFura. 

BOARD  AND  LODGING,  257.    See  Lakdlobd  ajxd  Txkamt. 

BONDS, 

statements  of  daim : 
for  debt  due  on  a  common  money  bond,  163. 
on  a  bond  without  assigning  a  breach,  163. 
special  indorsement,  for  the  amount  of  a  common  money  bond,  163. 
on  an  annuity  bond  stating  the  condition  and  assigning  a  breach,  164. 
on  a  bond  with  a  special  condition  setting  out  the  condition  and  assign* 

ing  breaches,  164. 
claims  against  an  heir  on  the  bond  of  his  ancestor^  164. 
on  a  replevin  bond,  164. 

defences: 

denial  of  the  execution  of  the  bond,  661. 

denial  that  the  bond  is  correctly  staled  in  the  statement  of  claim,  618. 

defence  that  the  bond  was  delivered  merely  as  an  escrow,  618. 

defence  to  an  action  on  a  bond  with  a  special  condition,  where  the 

condition  is  stated  and  breaches  are  assigned  in  the  statement  of 

claim,  denying  the  alleged  breaches,  661. 
defence  to  a  like  action,  of  matters  excusing  performance  of  the  eondi* 

tion,  662. 
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defence  to  a  like  action,  where  the  condition  is  not  »ct  out  in  the  ttatC' 

ment  of  claim,  stating  the  condition  and  cdleging  peiformance  gene* 

rally,  662. 
defence  to  an  action  on  a  common  money  bond,  of  paymetU  on  the  day 

named  in  the  bond,  662. 
defence  to  a  like  action,  of  payment  after  the  day  named  in  the  bond, 

663. 
drfence  to  a  like  action,  of  payment  into  'Court,  663. 
defence  of  payment  into  Court  in  an  action  upon  a  bond  with  a  special 

condition,  663. 
defence  of  set-off  on  a  bond,  831. 
bondB ;  penalty  reboyerable  at  cominon  law ;  relief  against  the 

penally  in  equity ;  bystatate,  160,  161,  661. 
oommon  money  bonds ;  payment  post  diem  ;  payment  into  court  of 

the  principal  and  interest,  160,  161,  663. 
bonds  with  special  conditions ;  assignment  of  breaches ;  suggestion 

of  breaches ;  inquiry  and  assessment  of  damages ;  stay  of  exe« 

ontion  on  payment  into  court  of  the  damages ;  judgment  for 

penalty  as  security  for  future  breaches  ;  ^cire  facias  on ;  entry 

of  judgment,  161,  162. 
distinction  between  common  money  bonds  and  bonds  with  special 

conditions,  161. 
covenants  and  agreements  with  penalties  for  non-performance, 

161. 
actions  on  bonds  with  special  conditions ;  procedure  and  mode  of 

pleading,  161,  162,  164,  661. 
assignment  of  breaches ;  suggestion  of  breaches,  161,  162,  660. 
scire  facias  as  to  subsequent  breaches,  162. 
effect  of  claiming  for  the  penalty  only,  161,  162. 
actions  on  common  money  bonds ;  special  indorsement,  162,  163. 
liability  on  bond  is  limited  to  amount  of  penalty,  162. 
injunction  to  enforce  contract  contained  in  a  bond,  162,  163. 
single  bonds  ;  annuity  bonds ;  replevin  bonds,  163 — 165. 
demals  of  alleged  breaches  of  the  condition,  661. 
performance  ot  the  condition ;  how  pleaded  and  replied  to,  661, 

662. 
excuse  of  performance,  661,  662. 
time  for  performance,  662. 

condition,  when  to  be  stated  in  the  defence,  661,  662,  802. 
suggestions  of  breaches ;  cannot  be  pleaded  to,  662. 
•p&yiaent  post  diem,  662. 
payment  into  Court,  663,  7S8,  802. 
set-off  of,  or  against  a  bond,  831. 

BOOK.    See  Ck>FTBiOBT. 

BREACH, 

of  contract,  mode  of  alleging ;  particulars,  66. 
denials  of  alleged  breaches,  mode  of  pleading,  550,  561,  619. 
denials  of  breaches  of  duty  in  actions  for  wrongs,  856. 
assignments  and  suggestions  of  breaches  in  actions  on  bonds  :  see 
Bonds. 

BBEACH  OF  PBOHISE  OF  MARRIAGE.    See  Mabbiaob. 

BREACH  OF  THE  PEACE, 

defences  justifying  an  assault  or  arrest  to  prevent,  974 — 977 :  see 
Tbbspass  to  teb  PxBSOir. 

3x2 
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claim  by  a  broker  for  eommi99um^  ^0.,  166. 

claim  against  a  akarcbroker  for  not  purchasing  according  to  order ^  167. 

claim  against  a  broker  who  by  the  usage  of  a  particular  trade,  is  liable 

as  a  principal  far  not  accepting  goods  sold,  167. 
distinction  between  broker  and  factor,  166. 
lusages  of  particular  trade  or  market,  Stook  Ezbhange  mleB,  fto., 

165,  332. 
payments  by  broker  thereunder ;  indenmity,  165,  282,  290. 
payments  or  commiflsion  in  respect  of  wagering  oontraots,  not 

recoverable,  166,  712. 
broker  not  disclosing  principal's  name,  maybe  personally  liaUe  by 

usage,  165 — 167. 
broker  must  not  himself  be  vendor  to  or  purchaser  from   his 

principal  without  his  knowledge,  166. 
conspiracy  to  make  sham  market  for  shares :  an  illegality,  664. 
effect  of  contract  note  not  being  duly  stamped,  664. 

And  see  Agent,  and  Shabbs. 

BUILDINa  CONTRACTS,  366.    See  Woml. 
BUILDINa  SCHEME,  266. 
BUILDING  SOCIETIES,  346.    See  Sogekcies. 
BUSINESS,  354.    See  Tbadb,  and  PAsnrBBS. 


CAB, 

a  cab  proprietor  liable  for  negligence  of  his  driver,  467. 

CALLS.     See  Cokpant  ;  Shases. 

CANAL.    See  Cabbiebs  ;  Water. 

CARRIERS. 

I.  Carriers  of  Gkx)ds  by  Land, 
statements  of  claim  in  contract : 
for  the  carriage  of  goods,  170. 
the  like,  by  a  railway  company,  174. 
by  a  carrier  for  the  carriage  of  a  horse,  and  for  expenses  occasioned  by 

non-retnoval  thereof  within    a   reasonable  time,  after  arrival  at 

destination,  177. 
against  a  carrier  for  not  carrying  and  delivering  goods,  174. 
against  a  carrier  for  it\jury  to  goods,  175. 
against  a  carrier  for  not  carrying  and  delivering  within  a  reasonaile 

time,  175. 
agaitist  a  carrier  for  damage  done  to  furniture  in  removing  it,  175. 
against  a  carrier  for  not  carrying  and  delivering  goods  in  time  for  a 

market,  176. 
against  a  railway  company  to  recover  overcharges  extorted  contrary  to 

s,  90  of  the  Railway  Clauses  Consolidation  Act,  1845..  178. 
statements  of  claim  in  tort : 

against  a  commoti  carrier  for  refusing  to  carry  goods,  372. 

against  carriers  for  losing  goods,  372. 

against  a  carrier  for  misdelivery  of  goods,  373. 

duties  of  carrier  at  common  law ;  implied  contract  with  carrier, 

168. 
statement  of  claim  against  carriers ;  may  in  general  be  framed 

either  in  contract  or  in  tort,  168. 
test  of  action  being  of  contract  or  of  tart,  168. 
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effect  of  dharging  defendant  as  a  common  carrier ;  allegations  of 

duty  immaterial ;  mode  of  oharg^g  liability  of  carrier,  168. 
parties  in  actions  against  carriers,  169, 170. 
m  whose  name  action  should  be  brought ;  when  the  consignee 

should  sue  and  when  the  consignor,  169. 
receipt  of  goods  by  carrier  not  an  acceptance  by  consignee  in  cases 

within  s.  4  of  the  Sale  of  GoodsAct,  1893.  .169. 
waiver  of  lien,  a  consideration  for  express  or  implied  promise, 

169,  170. 
loss  of  passenger's  luffgage ;  who  to  sue  for,  170,  179. 

Sarties  to  be  made  defendants,  170,  172,  667,  668. 
uties  of  carriers  of  goods  by  land,  170,  171. 
acts  of  God,  carriers  not  liable  for,  171 . 
not  liable  for  damage  caused  by  defects  of  the  thing  carried 

^  without  default  on  their  part,  171. 
▼ice  of  animals,  improper  packing,  &c.,  171. 
common  carriers,  who  are,  171. 
when  justified  in  refusing  to  carry,  171. 
rail  way  and  canal  companies ;  special  contracts  varying  liability  ; 

conditions  under  the  Bailway  and  Canal  Traffic  Act,  1854 . .  17 1, 

670. 
railway  companies  carrying  over  other  companies*  lines,  172. 
carrying  from  or  to  a  place  beyond  the  realm,  172. 
delivezy  should  be  within  reasonable  time,  172. 
Bailway  and  Canal  Traffic  Acts,  &c. ;  companies  to  give  reasonable 

facilities  for  traffic ;   prohibition  of  undue  preferences,  &c.  ; 

railway  commissioners,  172,  173. 
companies  to  charge  all  persons  equally  ;  actions  for  overcharges, 

173,  178,  666. 
overcharges  for  packed  parcels,  178. 
damages  against  carriers,  what  recoverable  ;  remoteness  ;  effect  of 

notice,  &c.,  173,  174,  176. 
after  completion  of  the  contract  of  carriage,  cazrien  are  only 

liable  for  negligence,  as  bailees,  177»  871,  372. 
action  for  expenses  reasonably  incurred  as  such  bailees,  177. 
misdelivery  of  g^oods  by  earner,  a  conversion,  372. 
defences,  &c.,  in  actions  of  contract : 

defence*  to  an  action  for  the  carriage  of  goods,  denying  that  the  goods 

were  carried  for  the  defendant,  664. 
defence  to  an  action  against  a  carrier,  denying  the  receipt  of  the  goods 

for  the  purpose  or  ofi  the  terms  aUeged,  664. 
<Atf  like,  denying  the  receipt  of  the  goods  on  the  terms  alleged,  toith  a 

statement  of  the  terms  on  tohich  they  were  received,  665. 
defence  by  carriers,  showing  that  the  damage  or  loss  occurred  through 

no  fault  on  their  part,  665. 
the  like,  shoteing  thai  the  damage  or  loss  occurred  through  defective 

packing,  665. 
denial  of  alleged  damage  to  goods,  665. 
denial  of  failure  to  deliver  tcithin  a  reasonable  time,  665. 
denial  of  an  alleged  contract  to  deliver  in  time  for  aparticular  market,  665. 
defence  to  an  action  against  a  railway  company  for  overcharges,  that 

the  alleged  overcharges  were  paid  voluntarily  and  with  full  know-- 

ledge  of  the  facts,  666. 
defence  to  an  action  wider  s,  90  of  the  Railways  Clauses  Consolidation 

Act,  1845,  that  the  charges  were  not  contrary  to  that  enactment,  666. 
defence  that  the  goods  were  within  the  Carriers  Act,  1830,  and  were 

above  the  value  of  £10,  and  were  not  declared  or  insured,  666. 
reply  to  a  defence  under  the  Carriers  Act,   1830,  that  the  loss  was 

oeeanoned  by  the  felonious  acts  of  the  deftftdants^  servants,  669. 
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defence  to  an  action  against  a  railway  company  for  hsa  of  or  u^ury  to 

goodSf  that  ike  goods  were  received  and  carried  under  a  epened 

contract  exewpting  the  defendants  from  liability  under  the  BaUtcay 

and  Canal  Traffic  Act,  1854.  .670. 
defences  in  actions  of  toit : 
denial  that  the  defendant  teas  a  common  carrier^  860. 
defence  to  an  action  for  refusing  to  carry^  that  the  plamtif  was  not 

ready  to  pay  the  carriage^  860. 
denial  of  alleged  negligence,  928. 
defence  to  an  action  for  detention,  that  the  goods  were  detained  in  exer^ 

cise  of  a  right  of  lien,  891. 
the  Carriers  Act;    articles  to  be  declared;  increased  charges; 

notices  of  increased  rates;    mmecessary  to  join  partners  as 

defendants ;  special  contracts,  &o.,  666 — 668. 
felony  of  servants,  668,  669,  670. 
payment  into  Court,  668. 
what  articles  are  within  the  Act,  669. 

carrier  bound  to  demand  increased  charge  on  declared  yalne,  669. 
the  Act  only  applies  to  carriers  by  land,  669. 
servants  of  sub-contractors,  &c.,  669,  670. 
special  contracts  with  carriers,  670. 
the  Railway  and  Canal  Traffic  Act,  1854,  special  oontracta  under, 

670—674. 
what  are  reasonable  conditions,  671 — 673. 
effect  of  alternative  rates  of  chaige,  672. 
to  what  traffic  the  provisions  of  ^is  Act  apply,  678,  674. 
passengers'  luggage,  673,  675. 
the  Act  does  not  apply  to  goods  merely  received  for  sale  onstody, 

674. 
loss  or  injury  from  accident,  or  from  plaintiff's  default,  674. 
lien  of  carrier,  911. 

11.  Carriers  of  Passengers, 
statements  of  claim : 

by  a  passenger  against  a  railway  company,  for  personal  it{furies  sus' 

tained  in  a  collision,  373. 
fortns  of  statement  of  claim  in  actions  against  raihcay  companies  for 

personal  injuries  sustained  from  other  kinds  of  negligence,  477,  478 : 

see  Neouobnoe. 
against  carriers  by  the  executor  or  administrator  of  a  passenger  kUiei 

by  the  negligence  of  the  defendants,  under  9  ^  10  Vict,  e,  93..  426. 
against  a  railway  company  for  loss  of  a  passenger' s  luggage,  181. 
defences: 

denial  that  the  plaintiff  was  a  passenger,  674. 

denial  of  the  alleged  tcant  of  care  and  skill,  and  of  the  alleged  i9ffuriee, 

674. 
defence  of  a  special  contract  by  which  the  passenger  agreed  to  relieve  the 

defendants  from  all  liability  for  personal  if^ry,  675. 
denial  of  alleged  negligence,  860,  928. 
defence  of  eontribtttory  negligence  to  an  action  for  damages  for  personal 

injuries,  860. 
defence  to  an  action  for  loss  of  a  passenger^  s  luggage,  that  the  loss  arose 

Jrom  the  conduct  of  the  plaintiff,  BIS. 
in  what  cases  carriers  may  refuse  to  receive  a  passeng^er,  178. 
carriers  of  passengers,  liable  only  for  negligence,  178. 
action  by  passengers ;  who  to  sue  or  be  sued,  170,  179,  180. 
railway  company,  liable  for  negligence  of  other  oompaniee  on  the 

journey  contracted  for,  178,  179. 
special  contracts  relieving  railway  oompaiiies  from  liability  lor 

negligence,  179,  675. 
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no  warranty  bj  carrier  that  the  carriages  are  road-worthy,  but 
liability  for  disooverable  defects,  179. 

railway  company  bound  to  provide  reasonable  aooommodationy 
179. 

implied  contract  to  carry  within  reasfmable  time ;  special  condi- 
tions, when  binding,  180. 

damages  for  not  canyin^  or  for  delay,  180. 

damages  for  personal  injuries  by  negligence,  181. 

actions  by  executors,  &c.,  for  deau  caused  by  negligence,  426 : 
tee  Sjusoutuus. 

liability  for  loss  of  or  injuries  to  passengfer's  luggage,  181. 

spedal  conditions  as  to  luggage,  wttUn  the  lUifway  and  Oaual 
Traffic  Act,  1854.. 673. 

railway  company  not  usually  liable  for  merchandise  brought  as 
personal  luggage,  181. 

personal  luggage,  what,  181. 

oeliYery  of  luggage  at  end  of  journey,  182. 

HL  Ganiers  by  Water :  tee&BisvnxQ. 

CASE,  AOnON  ON  THE,  767,  919.    See  Action. 

CATTLE.    See  Aqibudent  ;  GomcoN ;  DiSTBxas ;  Refusyin  ;  Tbsbpasb. 
CAUSE  OF  ACnON.    See  Actios. 

CERTIFICATE, 

want  of,  a  defence  to  solicitor's  action  for  costs,  843. 
also,  to  action  by  apothecary  for  charges,  288. 
architect's  certificate,  when  a  condition  precedent  to  actions  by  a 
builder  or  contractor,  366,  853. 

CEBTIORABI, 

commencements  of  statements  of  claim  in  actions  removed  by 
certiorari  from  a  County  Court  or  other  inferior  court,  75,  76, 
468. 

certiorari  in  actions  under  the  Employers'  Liability  Act,  1880, 
468. 

CHAKPEBTT.    See  Madttenangb. 

CHANaE  OF  PARTIES  ON  MARRIAGE,  DEATH,  &c.,  30.    See 
Pabtibs. 

CHARACTER, 

in  whSh  parties  sue  or  are  sued,  48. 

representative  character  must  be  stated  in  the  writ  and  statement 

of  daim,  48,  49. 
denial  thereof,  or  refusal  to  admit,  must  Kb  spedfio,  49,  550. 
defences  of  set-off  must  be  in  the  same  character  as  that  in  which 

the  parties  sue  or  are  sued,  823,  824. 
the  same  rule  applies  in  general  to  counter  claims,  573,  575. 
injuries  to  character :  see  Dsfaicaxion. 
character  of  servant,  878,  879. 
representations  as  to  character  or  credit,  439 :  see  Fraud. 

CHARTERPARTT.    See  SmPFiNa. 

CHEQUES,  151,  655.    See  BxuA  of  EzoHAMOBy  &o..  and  Bill  ob  Notb 

TAXnr  VOB  THB  DXBT. 
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CHOSE  IN  ACTION.    See  ABSxconaarr;  Hubbahd  isd  Wivb,  fto. 

CHUBCH.    See  Dilasidixiohb,  410 ;  TsmBAm  lo  Laxd,  978,  987. 

CIRCUITY  OF  ACTION, 

defenoee  on  the  gioniid  of,  649,  806. 

CLAIM, 

of  debt  or  damages,  in  statement  of  olaim,  60. 
in  oounterolaims,  579. 
See  Dajllqbb  ;    Bjsukp  oxhkb  teas  Daxaobs  ;    EainsABiai 
Oladib. 

CLASS, 

going  on  behalf  of  a,  24,  73. 

CLOSE  OF  THE  PLEADINQS,  663. 

CLUB, 

actions  by  some  of  the  members  on  behalf  of  aU,  24. 

COGNIZANCE.    See  Bsplbwk. 

COHABITATION,  227,  728. 

COLLISION.    See  Cabbxbss  ;  NBauoxvoB ;  SniFPnn},  fto. 

COLONIAL  LAW,  705.    See  Votaam  Law. 

COHMENCElfENTS  AND  CONCLUSIONS  OF  PLEADINGB, 

of  statements  of  olaim,  42, 43,  75 — 77. 

of  defences,  556—560. 

of  replies  snd  rejoinders,  &o.,  66Z — 565,  668 — 570. 

of  oonnterolaims,  and  at  defences  and  oonnterdlaimB,  677 — 680, 

588.  590. 
of  replies  thereto,  581 — 587,  591. 
of  objections  in  point  of  law,  602-^04. 

COMMON, 

statements  of  claim : 
for  a  disturbance  of  the  plaintiffs  riffht  of  eommon  or  pasture  bjf 

digging  up  the  turf  and  soil  and  enclosing y  377. 
for  a  disturbance  of  a  right  of  eommon  of  pasture  by  wrongfully  putting 

cattle  on  the  common,  378. 
defences  to  actions  for  distorbance  to  common : 
denial  of  the  alleged  acts  of  disturbance,  861. 
denial  of  the  plaintiff's  possession  of  the  land  in  respect  of  which  he 

claims  the  right  of  common,  861. 
denial  of  a  general  averment  of  the  plaintiffs  right  of  eommon^  861. 
defences  setong  np  a  right  of  common  in  actions  for  trespass  to 

land,  &c. : 
defence  alleging  a  right  of  eommon  of  pasture  under  the2%%  Will,  IF. 

e.  71,  s.  1..861. 
defence  by  a  freeholder,  of  a  right  of  common  by  prescription  ett  common 

law,  864. 
defence  by  a  tenant,  of  a  right  of  eommon  by  prescription  at  eommon 

law,  864. 
reply  of  approvement  of  eomnum,  865. 
proTisions  of  the  Prescription  Act,  1832. .  874^376. 
periods  ol  prescription  under  the  Act,  374,  376. 
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where  parties  under  diBabflily,  374. 

where  tenancy  for  life  or  years,  375. 

interruption  of  enjoyment,  376. 

right  of  common  of  pasture  ;  oattie  levant  and  oouchant,  &c.,  376. 

mode  of  pleading  prescriptive  rights ;  mere  general  allegations  of 

the  right  not  now  sufficient,  375,  376. 
restricted  or  qualified  rights  should  be  so  pleaded,  376. 
divisible  allegations  of  we  right ;  verdict  for  divisible  part,  375. 
claims  of  injunctions,  &o.,  376,  377. 
lord  of  manor,  enclosure  or  approvement  by ;  taking  gravel,  &o. ; 

statutes,  377,  866. 
right  of  common  not  in  g^eneral  claimable  for  an  indeterminate 

body  of  persons,  377. 
instances  of  former  declarations  for  disturbance  of  common,  377. 
defences  in  actions  for  disturbance  of  common,  pleading,  376,  861. 
mere  general  denials  of  the  right,  insufficient,  861. 
defences,  a  right  of  common  ;  how  pleaded,  861. 
prescription  at  common  law,  862. 

right  of  common  appurtenant,  and  right  of  common  in  gross,  862. 
easement  in  gross,  or  profits  d  prendre  in  gross,  not  witimi  the  Act, 

862,  898. 
prescriptive  rights  under  the  Prescription  Act,  862. 
pleading  prescriptive  rights  under  the  statute  and  at  common  law, 

862. 
lost  grant,  862,  996. 

pleading  enjoyment  for  different  periods  under  the  statute,  862. 
effect  (^joinder  of  issue,  862,  863. 
in  what  cases  special  reply  necessary,  863. 
licence  or  agreement ;  unity  of  possession,  863. 
pleading  exceptions,  incapacities,  disabilities,  &o.,  863. 
instances  of  former  pleas  in  various  cases,  863. 
approvement  and  enclosure,  866. 
customs  to  endose  part  of  the  waste  of  a  manor,  866. 

OOHMON  COUNTS, 

under  the  former  system  of  pleading,  what  they  were,  62. 

COMPANY, 

statements  of  claim  in  contract : 

by  a  company  under  the  Companies  Act ,  1862,  against  a  shareholder  for 

allotment  motiey  and  calls j  183. 
by  a  company  formed  by  an  Act  of  Farliatnent,  incorporating  the 

provisions  of  the  Companies  Clauses  Consolidation  Act,  1846,  against 

a  shareholder  f^  a  call^  186. 
by  a  company  for  allotment  tnoney,  186. 
against  a  like  company ^  under  s,  66  of  the  Companies  Clauses  Consoli^ 

dation  Act,  1845,  for  costs  and  expenses  incurred  in  obtaining  the 

company's  Special  Act^  186. 
by  the  assignee  of  a  debt  assigned  by  a  liquidator^  appointed  under  the 

Companies  {Winding-up)  Acty  1890.  .187. 
by  or  against  the  public  officer  of  a  banking  co-partnership y  suing  or 

being  sued  as  naminal  plaintiff  or  defendant  under  a  statute,  118. 
statement  of  claim  by  a  foreign  company ,  193. 
other  forms  of  claims  in  contract,  by  or  against  companies :  see  Cabbibbs, 

InsniLANOB,  &c. 
defences  in  contract : 

defence  to  an  action  for  a  call  that  the  call  was  twt  duly  made,  681. 
defence  to  an  action  for  calls  that  the  defendant  was  induced  to  take  the 

shares  by  frauds  708. 
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defence  to  an  action  for  edUe  that  the  defettdant  uhu  an  infamt  at  the 

time  of  taking  the  shares,  736. 
defences  to  actions  brought  against  railway  eompames  as  carriers  of 

goods  or  passengers  :  see  Cabbibbs,  and  NBOUonroB. 
inooiporatod  oompanies ;  how  to  sue  and  be  mied,  182. 
banking  oo-paitnershipe  suing  or  soed  by  pablio  offioer,  116. 
oompanies  under  the  Companies  Acts,  1862  to  1893  ;  registered 

name,  182. 
winding-up  theretmder ;  liquidator  bringing  or  defending  aotiona 

in  the  company's  name,  182. 
statutory  provisions  simplifying  pleadings  and  proofs  in  actions 

for  calls,  183,  184. 
such  calls  constitute  a  specialty  debt,  183,  683. 
statement  of  claim  for  calls  under  the  Companies  Clauses,  &o.. 

Act,   1846 ;   interest  on  calls ;   calls  payat>le  by  instidments, 

183,  184. 
action  for  calls  by  companies,  within  the  Stannaries  Act,  1869,  in 

name  of  the  purser,  184. 
liability  to  calls  ;  registered  shareholder,  184. 
actions  for  calls  by  unincorporated  companies,   in   absenoe   of 

statutory  powers,  186. 
allottee  of  shares,  when  bound  to  accept  allotment,  186. 
claims  under  the  Companies  Clauses,  &o.  Act,  lor  costs  and  expenses 

of  obtaining  special  Act,  186. 
promoters*  contracts  to  repay  preliminary  expenses,  in  general  not 

ratifiable  by  the  company,  187. 
assignment  of  things  m  action  by  the  liquidator  in  a  winding-up, 

187. 
contracts  by  companies,  how  made,  676,  676. 
provisions  of  the  Companies  Acts,    1862  and  1867,  and  of  the 

Companies  Clauses  Oonsolidation  Act,   1846,  on  this  subject, 

676. 
in  what  oases  directors  or  agents,  signing  bills  or  notes,  are  pei^ 

sonally  liable,  676. 
defence  to  actions  on  contracts  under  seal,  that  the  company's  seal 

was  improperly  affixed,  when  ayailable,  677. 
contracts  tUira  vires  of  the  company ;  incapable  of  ratJfJoation, 

677. 
ratification  of  contracts  which  are  ultra  vires  of  the  directora,  Ac., 

678. 
contracts  made  by  promoters  before  incorporation,  678. 
effect  of  company  adopting  benefit  of  services,  &&,  678. 
persons  dealmg  with  company  deemed  to  have  notice  of  matters 

stated  in  its  Act  of  Parliament,  or  in  its  Memorandum  or  Articles 

of  Association,  677. 
but  not  usuallv  bound  to  inquire  further,  678. 
personal  liabihty  of  directors  for  breach  of  wananty  of  authority, 

92,  678. 
liability  to  account  for  profits  gained  as  trustees  or  agents,  94, 

679. 
liability  to  make  good  losses  sustained  by  misappropriation  or 

misfeasanoe,  679. 
liability  for  false  statements  in  prospectus,  436. 
prospectus  to  specify  previous  contracts  made  by  company,  or  its 

promoters,  437. 
liquidator  not  personally  liable  to  shareholders  or  creditors  for 

non-performanoe  of  duties,  679. 
illegality  of  contracts  with  unregistered  oompanies  required  to  be 

registered  under  the  Companies  Act,  1862.  .679. 
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set-off  of  calls  by  oompanj,  when  sued  by  shanliolder,  679. 
shareholder,  sued  for  calls,  may  set  off  debts  dne  from  the  com- 
pany, except  in  cases  of  winding-up,  679,  683. 
effect  of  wimling-up  as  to  set-dSt  and  counterclaim,  679,  680, 

683. 
application  of  the  ''mutual  dealings"  clause  of  the  Bankruptcy 

Act,  1883,  in  cases  of  winding-u|>,  680. 
in  actions  by  liquidator,  on  transactions  subsequent  to  the  winding- 
up,  no  set-off,  &c.  of  preyioua  transactions  wi^  the  company, 

680. 
power  of  staying  actions  against  company  after  commencement  of 

winding-up  proceedings,  680,  681. 
after  winding-up  order,  no  action  to  be  commenced  or  proceeded 

with  against  company  without  leave,  681. 
transfer  of  actions  after  winding-up  order,  681. 
pleading  in  actions  for  calls,  681. 

denials  must  be  specific ;  mere  general  denial  not  sufficient,  681. 
evidence  ;  register  of  shareholders,  681. 
what  are  good  defences  to  actions  for  calls,  681 — 683. 
set-off  against  calls  not  allowed  under  the  Companies  Acts,  where 

the  company  is  being  wound  up,  683. 
period  of  limitation  in  actions  for  calls,  what,  683. 
shares  under  the  Companies  Acts,  to  be  paid  in  cash,  unless  reg^- 

tered  contract  to  the  contrary,  683. 
what  amounts  to  payment  in  cash,  683. 
shares  of  limited  companies,  not  issuable  at  a  discount,  683. 
estoppel  of  company  by  statements  in  share  certificates,  683. 
statements  of  daim  in  tort : 
against  railway  eompaniss  for  negUgmee  causing  personal  injury  to  a 

passenger^  373,  478  :  see  Cabbikbs,  and  Nbougbnob. 
by  an  owner  of  land  against  a  company  for  a  mandamus  requiring  them 

to  issue  their  warrant  to  the  sheriff  to  summon  a  jury  to  assess  a 

disputed  compensation  under  the  Lands  Clauses  Consolidation  Act, 

1845.. 380. 
actions  by  or  against  incorporated  companies  for  wrongs,  37Cl, 

379,897—399. 
action  by  shareholder  against  a  company  for  frauciiilent  mis- 
representations, 378. 
action  for  rescission  of  contract,  379. 
against  directors  or  promoters  for  misrepresentations  in  prospectus, 

436. 
maliciously  presenting  a  winding-up  petition,  379,  459. 
rMpster  of  shareholders ;   action  for  not  registering,  or  for  wrong- 
'  fully  removing  name ;  niandamus,  &c.,  379. 
rectification  of  register ;  simmiary  jurisdiction,  379. 
effect  of  notice  to  treat  under  the  Jjands  Clauses,  &o.,  Act,  1845 . . 

380. 
procedure  as  to  compensation   for  lands   taken   or  injuriously 

affected,  380,  381. 
action  for  not  issuing  warrant  to  sheriff  for  a  jury,  when  it  lies, 

380,  381. 
judge's  order  for  trial,  under  the  Begulation  of  Hallways  Act, 

1868.. 380. 
defences  to  action  on  a  verdict  or  award  under  the  Lands  Clauses, 

&c.,  Act,  381. 
application  of  the  Arbitration  Act,   1889,  to  such  arbitrations, 

103. 
''injuriously  affecting"  ;  compensation  for,  when  claimable,  881. 
.  And  see  CdsPOBAZiOK. 
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COMPENSATION, 

under  the  Lands  Clauaes,  &o.  Aot,  380,  381 :  «m  AsBHiRAnos. 
under   the    Employers*  liability  Act,    468 ;    see  Mastjeb   ▲md 

SSBTAHT. 

when  the  only  remedy  for  acts  anthoiized  by  statute,  483,  484. 

COMPOSITION  WITH  CREDITORS, 

I.  Compositions  and  arrangements  with  creditors  imder  the  Bank- 

ruptcy Acts,  127,  637. 
SeeBASKBJJiTCY. 

II.  Compositions  and  arrang^ements  with  creditors  apart  from  the 

Bankruptcy  Acts. 

defence  that  the  defendant  paid  a  composition  for  the  debt  under  an 
agreement  tcith  the  plaintiff  and  other  ereditort,  684. 

replt/  that  the  deed  or  inetrument  was  not  reffietered,  686. 

payment  of  composition  under  a  valid  agreement  with  creditors,  a 
satisfaction  of  the  debt,  684. 

defence  of  tender  of  composition,  with  payment  into  Court,  684. 

effect  of  default  by  debtor ;  revival  of  original  debts,  unless  other- 
wise provided,  684. 

conditional  execution  of  deed,  685. 

creditor  not  bound,  where  bad  faith  on  part  of  debtor,  corrupt 
preference,  &c.,  686. 

Deeds  of  Arrangement  Act,  1887 ;  deeds  or  written  agreements 
assigning  property  for  benefit  of  creditors  or  arranging  for 
a  composition,  &c.,  void,  unless  registered,  686. 

adding  names  of  creditors  in  schedule  after  registratum,  686. 

COMPOUNDING  FELONY,  &c.,  728.    See  Illbqautt. 
COMPROMISE,  211,  353.    See  FoBBBABAjrcB ;  SoucixoBS. 
CONCEALMENT.    SeeVRLvn;  Jmuraxce. 
CONDITION.    See  Bobsb  ;  Cohbisiovs  TsaoMDBKVf  fto. 

CONDITIONS  PRECEDENT. 

awrment  in  a  statement  of  claim  that  pefformance  ofaeondition  precedent 
ioae  excused  by  the  defendant,  188. 

a  like  form,  dUeging  prevention  of  performance  hy  a  breach  of  the 
contract  on  the  part  of  the  defendant,  189. 

a  like  form,  alleging  that  the  defendant  disabled  himeelf  from  perform^ 
ing  the  contract,  189. 

statement  of  claim  containing  a  speckle  averment  that  a  particular  eondi^ 
tion  has  been  fuelled,  189,  283. 

defences  denying  the  fulfilment  of  conditions  precedent,  686,  781,  814, 
816,  853. 

defence  setting  up  a  material  condition  ichich  does  not  appear  from  the 
statement  of  claim,  617. 

conditions  precedent  in  actions  on  contracts,  188. 

general  averment  of  performance  or  concurrence  of  oonditioDS 
precedent,  formerly  m  use  under  the  C.  L.  P.  Acts,  188. 

such  general  averment  is  now  implied  under  O.  XIX.  r.  14 . .  188. 

matter  of  excuse  for  non-performance  must  be  pleaded  in  Ihe  first 
instance,  188,  189. 

what  amounts  to  excuse  or  waiver  of  performance,  189. 

absolute  refusal  to  perform  a  contract,  or  preventing  its  perform- 
ance, &c.,  189. 

mode  of  pleading  where  the  party  pleading  contests  the  perform- 
ance or  occurrence  of  conditions  preoeident  neoesawj  to  his 
opponent's  case,  188,  686. 
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CONFESSION, 

eonfusion  of  a  defence  arisinff  after  action^  687. 

signing  judgment  for  costs  on  deliyery  of  such  confessioin^  where 

defence  sets  up  matters  arising  after  action,  555,  686. 
in  what  cases  this  procedure  applies,  687. 
its  effect  in  preventing  another  action  for  same  cause,  687. 

And  see  DsFWfosB  abisinq  aptbb  Aoxion. 

CONFESSION  AND  AVOIDANOE, 

pleadings  in ;  meaning  of  the  term,  1,  2,  646,  662. 

CONSIDERATION, 

debt  for  executed  consideration,  how  sued  for,  62. 
a  contract  by  deed  requires  no  consideration,  53,  98. 
consideration  for  a  simple  contract  (other  than  a  bill  or  note)  must 

be  stated ;  mode  of  stating,  61,  53,  97. 
unnecessary  to  allege  consideration  for  a  bill  or  note,  130. 
failure  of  consideration ;  partial  failure  of  consideration;  complete 

failure  of  part,  298,  299,  645,  646. 
forbearance,  when  a  sufficient  consideration,  210,  706. 
iUeg^ty  of  consideration,  pleading,  649,  727. 
part  of  consideration  illegal,  728. 

CONSTABLE.    See  Pouob. 

CONTRACT, 

distinction  in  pleading  between  oontraots  under  seal  and  simple 

contracts,  51,  63,  97  :   eee  Conside3u.tioh. 
actions  for  debt  on  contracts ;  actions  for  damages  for  breach  of 

contract,  61 — 53. 
statements  of  daim  in  such  actions,  how  pleaded,  51 — 57,  96 — 99. 
defences  in  such  actions ;  mode  of  denying  the  contract  and  the 

breach,  &c.,  548—563,  616—619. 
mode  of  denying,  in  actions  on  agreements,  &c.,  616. 
distinction  between  actions  on  contracts  and  actions  for  wrongs,  8, 

168. 
effect  as  to  costs,  3,  168. 

And  see  Aqrtcw¥knts  ;  Considebation  ;  Deed. 

CONTRACTOR, 

actions  by  and  against,  on  building  contracts,  &c. :  see  Wobk. 
employer,  when  liable  for  negligence  of  contnctor,  467,  468. 

CONTRIBUTION.    See  Guabantbiss  ;  Monbt  Paid  ;  Thibd  Pabty. 

CONVERSION, 

statements  of  daim : 
for  coftrersion  of  goods,  390. 
tf^e  like,  by  a  trustee  in  bankruptcy ,  371. 
against  an  auctioneer  for  a  conversiott  of  the  defendant's  goods  by  setting 

them  for  a  third  per sofi,  and  delivering  thetn  to  the  purchaser ,  390. 
for  trespass  to  the  house  of  the  plaintiff,  and  wrongful  seizure  of  the 
goods  of  the  plaintiff  therein,  with  a  claim  for  conversion  of  the  goods 
seiud,  528. 
by  the  grantee  of  a  bill  of  sale  of  household  furniture  agaimt  a  person 
icho  has  taken  possession  thereof  under  a  wrongful  sale  by  the  grantoi', 
390. 
for  wrongful  conversion  of  cheques  and  bills  belonging  to  the  plaintiff, 
with  an  alternative  claim  for  the  proceeds  thei-eof,  300. 
defences: 

denial  of  the  alleged  eofiversion,  866. 

defence  denying  the  plaintiff^ s  property  in  the  goods,  866. 
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defence  to  an  4teiion  bif  a  trustee  in  bankruptcy  fir  a  eonwrtiom  befire 

the  bankruptcy^  denying  the  bankrupt's  property  in  the  yoods^  867. 
defence  to  an  action  by  a  trustee  in  bankruptcy  for  a  conversion  after  tha 

bankruptcy  f  denying  the  trustee's  property  in  the  yoodsy  867. 
defence  that  the  defendant  was  joint  owner  of  the  goods  with  theplatn" 

tiff,  867. 
defence  that  the  defendant  did  what  is  complained  of  by  the  plaintiff's 

leave,  868,  909. 
defence  that  the  defendant  did  what  is  complained  of  in  exercise  of  m 

right  of  lien,  912. 
forms  of  difences  justifying  the  taking  of  goods  under  a  distress  or  under 

process,  893,  944,  956. 
drfence  to  an  action  for  conversion  by  a  sale  of  the  goods,  that  the  plain' 

tiff  afterwards  waived  the  alleged  tort  by  claiming  the  proceeds  of  the 

alleged  sales  and  receiving  part  thereof,  868. 
defences  of  stoppage  in  transitu  by  an  unpaid  vendor,  868,  869. 
foimer  action  of  trover ;  fiotitLons  averments  abolished,  382. 
what  is  conversion ;  evidence ;  demand  and  refusal,  &c., 382^-385. 
distinction  between  conversion  and  trespass,  384. 
conversion  by  innocent  parties,  in  what  cases,  382,  383,  384,  387. 
no  conversion  hy  mere  sale  without  delivery,  unless  in  market 

overt,  382. 
conversion  by  bailees;   carriers,  warehousemen,  &c.,  372,  384, 

385. 
determination  of  bailment  by  conduct  znoonaistent  therewith,  386. 
distinction  between  pledge  and  bailment,  385. 
title  of  the  plainti^;    right  to  immediate  poaseasioa;    special 

ownership  with  possession,  385. 
when  bailor  may  sue ;  when  bailee ;  joint  ownership,  385,  386. 
«ffect  of  possession  in  fact ;  Jus  tertii,  386. 

sales  procured  by  fraud  ;  property  passing  till  disaffirmance,  387. 
stolen  goods,  revesting  of  property  on  conviction,  387,  391. 
sales  or  pledges  by  persons  in  possession  of  goods  or  documents  of 

title ;  statutory  protection  in  certain  cases,  387,  391. 
in  respect  of  what  subjects  of  property  the  action  lies;  speoifio 

personal  property ;  money  ;  fixtures ;  minerals,  388. 
conversion  of  bank  notes,  cheques,  &c.,  300,  383,  388. 
description  of  the  goods  in  the  statement  of  claim,  388. 
measure  of  damages;  the  full  value  not  always  recoverable; 

special  damage ;  damage  in  nature  of  interest,  388,  389. 
stajring  proceedings  on  return  of  the  goods ;  practice,  389. 
auctioneer,  when  uable  for  conversian,  390. 
effect  of  bill  of  sale  authorizing  continuance  of  grantor's  trade, 

391. 
denial  of  plaintiff's  property ;  its  effect,  866. 
what  possession,  or  right   of   possession,  sufficient  to  snppori 

action,  385,  386,  866. 
mere  reversionary  right  not  enough,  385,  866. 
plaintiff,  if  out  of  possession,  must  prove  title,  386. 
Jus  tertii ;  when  a  defence,  386. 
judgment  in  action  for  conversion,  followed  by  satisfaction,  passes 

property,  389,  867. 
estoppels  by  words  or  conduct ;  should  be  expressly  pleaded,  866. 
titie  of  tmstee  in  bankruptcy ;  relation  back,  867. 
what  amounts  to  conversion  by  a  joint  owner  or  tenant  in  <^ftw»wym^ 

867. 
waiver  of  tort ;  receiving  proceeds  of  sale  of  goods,  ftc,  868. 
stoppage  in  transitu,  868. 
sales  in  market  overt,  387,  867,  891. 
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GONYEYANGE.    See  Salb  of  LAin>. 

GOKYEYANGING  ACTS.    See  Hbzbs  aud  DEViBms ;  Lakdlobd  asd 
TszTANT ;  Salb  ov  Lakd,  fto. 

GONVICTION  OF  FELONY, 

abolition  of  forfeiture,  &o.,  on  sach  oonviction,  687,  688. 
proYisions  of  the  33  &  34  Vict.  o.  23.  .688. 
reyesting  of  property  in  stolen  goods,  on  conviction,  387,  891. 
And  tee  Fslosy. 

GOPYHOLD.    Sea  Cubtom  ;  Gommoh,  &c. 

GOFYEIGHT, 

statements  of  daim : 
for  damufeefor  the  infringement  of  copyright  in  a  book,  395. 
the  like.    A  fuUer  fonn,  with  claime  for  delivery  of  unauthoriaed 

copies  of  the  book  and  for  an  injunctions  396. 
defences: 

denial  of  infringement  of  the  copyright,  869. 

defence  where  the  pUnntiff  claime  as  author  of  a  book,  denying  that  the 

plaintiff  was  the  author,  870. 
the  like,  in  a  more  specijic  form,  where  no  separate  notice  of  objections 

is  delivei'ed  by  the  defendant,  870. 
^      defence  where  the  plaintiff  claims  as  proprietor  of  the  copyright  in  a 

book,  that  the  plaintiff  was  not  such  proprietor,  870. 
defence  where  the  plaintiff  claitns  as  assignee  oftJic  copyright  in  a  book, 

denyiftg  the  assignment,  871. 
defence  to  an  action  for  infringement  of  the  copyright  in  a  book,  that 

the  book  was  not  registered,  871. 
defence  to  a  like  action,  that  the  copyright  in  the  book  had  expired 

before  the  date  of  the  infringement,  872. 
notice  of  objections  relied  upofi  by  the  defendant  in  an  action  for  in- 
fringement of  copyright  in  a  book,  872. 
remedies  against  wrongful  copying  before  publication ;  statutoiy 

oopyright  after  publication,  391. 
literary  copyright  in  books  under  the  Gopyright  Act^  1842.. 

391—393. 
definition  of  *'  books  "  ;  what  it  includes,  391,  392. 
action  for  infringement ;  limitation  of  time  for,  392. 
registration  a  condition  precedent,  392,  871. 
umawful  copies,  the  property  of  proprietor  of  copyright,  392,  896. 
copyright  in  periodicals  and  newspapers ;  registration,  392. 
assi^pnment  of  copyright,  how  made,  392. 
infrmging  copyright  in  a  dictionary,  a  directory,  fto.,  392. 
what  amounts  to  infringement,  392—394. 
what  persons  entitled  to  copyright  under  the  Act,  393. 
remedies  for  infringement;    injunction;   account  of  profits,  &o., 

396. 
copyright  in  oral  lectures,  under  6  &  6  Will.  IV.  o.  65.  .393. 
dramatic  and  musical  copyright ;  statutes,  393,  394. 
registration  thereunder,  not  a  condition  procedent,  393. 
inmngement  of  right  of  representation ;  liquidated  damages,  393, 

394. 
dramatising  a  noyel,  394. 
infringement  of  copyright  in  a  drama,  394. 
artistic  copyright,  in  sculptures,  engravings,  paintings,  photo* 

graphs,  &c. ;  statutes,  394. 
what  amounts  to  infringement  thereof,  394.  ^ 
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copyright  in  designs  for  mannfaotores,  &o.,  remedies  for  infringe- 
ment, 395. 

international  and  colonial  copyright,  395. 

defences  to  actions  for  infringement  of  copyright  in  books,  mode 
of  pleading ;  notice  of  objections,  869,  870,  871. 

CORPORATION, 

statements  of  claim : 

by  or  against  an  incorporated  company  in  aetuma  on  eontraet*  :  M9 

OoxPAirr ;  Casbiebs  ;  Inbubaitob  ;  and  see  Sooietibs. 
the  like,  in  actions  for  wrongs  :  see  Cabbiebs  ;  CoxPAinr ;  Naeu- 
OENOB ;  Tbbspass  to  thb  Fbbson. 
commencements  of  statements  of  claim : 
by  a  municipal  corporation,  190. 
by  a  county  eotmcilf  191. 

against  a  board  of  guardians  of  the  poor  of  a  union,  192. 
by  or  against  a  school  board,  192. 
by  a  foreign  corporation,  193. 
defences  in  actions  by  or  against  corporations :  see  Cabbikbs  ;  CoM- 

PAinr;  Insubanob,  &c. 
corporations  aggregate  and  corporations  sole ;  mode  of  Baing  and 

being  sued,  182,  190. 
mnnidpal  corporations,  190. 
county  councils ;  district  councils,  191. 
parish  councils ;  chairman  and  oyerseers  of  parish  where  no  pariah 

council,  191,  192. 
gfuaidians  of  the  poor,  192. 
school  boards,  192. 

foreign  or  colonial  corporations,  companies,  ftc.,  193. 
actions  by  or  agpainst  foreign  soyereigns  or  states,  193. 
liability  of  corporations  for  wrongs  ;  instances,  397. 
how  far  liable  for  acts  of  their  servants  or  agents,  397,  467. 
express  or  implied  authority ;  evidence,  397. 
action   for  individual  injury  from  non-performance    of   public 

statutory  duties,  398. 
liability  for  performing  statutory  duties  negligently,  898. 
local  authority  (acting  as  surveyor  of  highways),  not  liable  for 

mere  omission  to  repair,  398. 
action  against  corporation  for  malicioufl  prosecution,  398. 
in  what  cases  corporations  may  sue  for  hbel,  398. 
liability  of  corporation  for  negligence  of  its  servants,  though 

executing  public  duties  without  profit,  398,  399. 
general  mle  at  common  law  that  corporations  aggregate  can  only 

contract  under  seal,  688. 
exceptions  to  the  mle,  688 — 690. 
contracts  of  trading  companies,  688. 
bills  and  notes  of  such  companies,  688. 
statutory  enactments  in  particular  cases,  &o.,  689. 
ordinary  contracts  of  small  amount  or  frequent  ooourrence,  689. 
defence  that  contract  not  under  seal,  in  what  cases  availalde,  689. 
not  available,  where  consideration  executed  by  oorporatian,  or 

specifically  enforceable  against  them,  689. 
actions  for  use  and  occupation  by  or  against  coxporations,  689, 690. 
contracts  by  urban  sanitary  authorities,  when  required  to  be  under 

seal,  690. 
contracts  by  a  public  body,  which  is  a  corporation  in  two  capaoi* 

ties,  690. 
defence  that  the  contract  was  ultra  vires  of  the  corporation,  mint 
be  expressly  pleaded,  690. 
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oontraots  uUra  vires  of  a  coinnpanj ;  incapable  of  ratificatioii|  677. 

contracts  ultra  vires  of  its  ofaoers,  678. 

improper  affixing  of  a  company's  seal,  677. 

defence  in  actions  for  wroi^,  that  the  acts  complained  of  were 

authorised  by  statute  and  done  without  negligence,  483,  873, 

902. 
defences  under  the  Public  Authorities  Protection  Act,  1893,  ftc, 

946. 
And  9ee  CoxPAirr. 

COSTS, 

distinction  as  to  costs  between  actions  of  contract  and  actions  of 

tort,  under  the  County  Courts  Act  and  O.  LXV.  r;  12.  .3, 168. 
distinction  between   set-off  and   counterclaim   with   regard   to 
costs,  674,  675. 

COUNSEL, 

barristers  cannot  sue  for  fees,   &c.,  in  respect   of  professional 

services,  194. 
nor  can  client  sue  them  for  non-performance  of  contract,  194. 

COUNTERCLAIMS, 

general  form  of  counterclaim  where  no  defence  is  pleaded,  677. 

general  form  of  defence  and  counterclaim^  678. 

counterclaim  for  a  debt  for  money  lent,  and  for  damages  for  non- 
delivery of  goods  sold,  680. 

counterclaim  for  breach  of  contract  in  not  delivering  goods  sold,  816. 

counterclaim  for  specific  performance  of  an  agreetnent  for  the  sale  of 
land,  820. 

defence  and  counterclaim  in  an  action  for  the  price  of  goods  sold, 
on  the  ground  of  breach  of  warranty,  814. 

defence  and  counterclaim  in  an  action  for  icork  done  and  materials 
provided  under  a  building  contract,  36,  36,  686,  686,  863. 

defence  in  an  action  for  a  debt,  of  set-off  of  a  part  of  a  larger  debt  due 
from  the  plaintiff ,  with  a  counterclaim  for  the  balance,  827. 

defence  and  counterclaim  in  an  action  for  trespass  to  land,  the 
defence  justifying  the  entry  on  the  ground  of  obstruction  to  the 
defendants  ancient  lights,  and  the  counterclaim  claiming  damages 
for  the  obstruction  and  an  injunction  against  its  continuance,  987. 

forms  of  counterclaim  against  the  plaintiff  and  a  third  person,  or 
co-defendant,  joined  as  defendant  along  with  the  plaintiff  to  a 
counterclaim,  687,  788 :  see  **  Counterclaims  against  the  plaintiff 
and  another  person,"  infra, 

forms  of  replies  to  counterclaims  :  vide  infra, 

forms  of  defences  of  set-off :  see  Set-off. 
counterclaims  in  general : 

defences  of  set-off,  &o.,  preyiously  to  the  Judicature  Acts,  671, 
822. 

extension  under  the  Judicature  Acts  of  the  defendant's  rights  in 
respect  of  cross-claims  against  the  plaintiff,  671. 

proviaions  of  O.  XIX.  r.  3,  and  O.  XXI.  r.  17,  and  of  s.  24  (3) 
and  (7)  of  the  Judicature  Act,  1873.  .671,  672. 

effect  of  those  provisions  in  enabling  the  defendant  to  set  up 
cross-claims  by  way  of  counterclaim,  672. 

joinder  of  different  grounds  of  cross-oMm  in  the  same  counter- 
claim, 672,  673. 

power  of -the  Court,  or  a  Judge  (or  Master)  to  disallow  or  exclude 
a  counterdatm  under  O.  XTX.  r.  3,  and  O.  XXI.  r.  16.  .673. 

time  for  applications  under  those  Rules,  673. 

B.L.  3  Y 
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fiivolous  or  yexatiouB  counterolaims  may  be  straok  out,  573. 
embairaasing  or  scandalous  counterolaims  may  be  ordered  to  be 

struck  out  or  amended,  573. 
vhere  liquidated  claims  on  both  sides,  defendant  may  plead  either 

a  defence  of  set-off  or  a  counterclaim,  or  may  set  off  part  of 

debt  and  counterclaim  for  retddue,  673,  574. 
in  what  cases  the  cross- claim  can  only  be  set  up  by  way  of  coimter- 

daim,  573,  674. 
amoimt  sought  to  be  recovered  on  ooonterolaim,  immatenal  to 

validity,  674. 
a  defendant,  instead  of  pleading  his  eross-daim  as  a  set-off  or 

oonnterolaim,  may  in  geoeral  reserve  it  for  cross-action,  674.  ^ 
but  proceedings  in  such  cross-action  may  be  stayed,  if  the  daim. 

arises  out  of  the  same  transactions,  574. 
withdrawal  of  counterolaims  by  leave,  674,  690. 
counterclaim  may  be  proceeded  with,  though  the  plaintiff  has 

discontinued  hi^  action,  674. 
distinction  as  regards  costs,  between  defences  of  set-off  and  orosa- 

daims  which  are  only  available  by  way  of  counterclaim,  574, 

676. 
provisions  of  the  County  Courts  Act,  1888  (and  of  O.  LXV.  r.  12) 

as  to  costs,  how  applied  in  such  cases,  676. 
a  cross-daim  which  is  available  as  a  defence  of  set-off  should  in 

general  be  so  pleaded,  676.    . 
but  in  some  cases  it  may  be  more  expedient  to  plead  it  as  a 

counterclaim,  676. 
parties  to  ooimterclidms  : 
oouuterdaims  are  less  restricted  as  to  parties  than  defences  of 

set-off,  676. 
counterclaims  by  one  of  two  defendants,  676. 
counterclaims  against  the  plaintiff  and  another  person,  576,  688. 
defendant  not  in  general  entitled  to  have  a  third  person  added  as 

a  co-defendant  for  purpose  of  counterdaiming,  676. 
misjoinder  of  plaintiffs  does  not  prevent  set-off  or  oounterdaim 

against  the  plaintiffs  other  than  those  wrongly  joined,  576. 
counterclaim  against  one  of  several  plaintiffs  properly  joined, 

576,  823. 
ooimterdaims  should  be  in  the  same  eharaeier  as  that  in  which  the 

^rties  sue  or  are  sued,  676. 
objections  on  the  g^round  of  misjoinder  or  non-joinder  ol  parties 

to  a  counterclaim,  677. 
mode  of  pleading  ooimterdaims  : 
the  principles  in  general  applicable  are  the  same  as  would  apply 

to  a  statement  of  daim  in  a  cross-action,  678. 
a  defendant  who  reUes  upon  a  oounterdaim  must  state  it  as 

such,  678. 
the  counterclaim  should  oontain  a  summary  statement  of  the 

material  facts  relied  upon,  &o.,  678. 
numbering  of  paragraphs,  578. 
distinct  grounds  of  counterclaim  relied  upon  must  be  stated  sepa- 

ratdy,  678. 
a  counterclaim  may  be  objected  to  in  point.of  law  where  the  facts 

stated  would  not  support  an  action  for  the  same  cause,  678. 
counterclaim  may  by  reference  incorporate  statentents  already 

made  in  the  defence,  679. 
particulars,  when  necessary,  679. 
the  counterclaim  must  specifically  state  the  daim  made  or  relief 

sought  by  it,  679. 
but  need  not  add  a  daim  for  ''general  or  other  reUef ,"  679. 
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implied  admiasionB,  by  pleading'  a  oounterolaiin  without  any  other 

defence,  679. 
amendment  of  oounterolaimH,  579. 

time  for  deliyering  a  defence  containuig^  a  counterclaim,  -679. 
counterclaims  in  respect  of  matter  arising  after  action ;  how  to  be 

pleaded,  679,  580. 
confession  under  O.  XXIV.  r.  3,  of  a  counterclaim  in  the  nature 

of  a  pecuniary  set-off  arising  after  action,  580. 
counterclaim  against  the  plaintiff  and  a  third  penon,  or  co-de- 
fendant, joined  as  defendant  along  with  the  plaintiff  to  the 

coTmterclaim,  688  \  »ee^^  Counterclaims  against  the  plaintiff  and 

another  person,"  infra, 
replies  to  counterclaims,  and  rejoinders  thereto : 
general  fonn  of  reply  to  a  defence  and  counterclaim^  581. 
general  form  of  reply  to  a  counterclaim  where  no  defence  u  pleaded^  684. 
reply  f  in  an  action  on  a  guarantee,  to  a  defence  of  time  given  to  the 

principal  and  counterclaim  for  dafnagesfor  fton-delivery  of  goods  sold, 

684. 
form  given  by  the  JR,  8.  C,  1883,  ae  an  example  of  a  statement  of 

ehUm,  defence  and  countei'daim,  and  reply,  586. 
rejoinder  to  a  reply  to  a  eoitnterclaim,  686. 
the  like,  to  a  reply  to  a  defence  and  counterclaim,  tchere  the  plaintiff 

has  replied  specially  to  the  defence,  587. 
forms  of  reply  by  a  third  person,  or  co-defendant.  Joined  as  defendant 

along  with  the  plaintiff  to  a  counterclaim,  691 :  see  *^  Counterclaims 

agamst  the  plaintiff  and  another  person,''  infra, 
mooe  of  pleodmg  replies  to  counterclaims,  581,  ^^  seq, 
time  for  delivering  such  replies,  682. 
distinction  between  replies  to  counterclaims  and  replies  to  matters 

pleaded  by  way  of  defence,  682. 
replies  to  counterclaims  are  subject  to  the  rules  applicable  to 

statements  of  defence,  682. 
they  must  deal  specifically  with  each  disputed  allegation  of  fact, 

except  damages,  582. 
a  joinder  of  issue  is  not  allowed  in  such  replies,  and  will  not  be 

implied  from  not  delivering  a  reply,  682. 
mode  of  pleading  as  to  conditions  precedent,  582. 
implied  admission  of  facts  which  are  not  denied  or  stated  not  to  be 

admitted  (except  as  to  damages),  582. 
reply  of  possession  to  counterclaim  for  recovery  of  land,  582,  683. 
matters  which  must  be  specifically  pleaded  in  replies  to  counter- 
claims, 683. 
pleading  an  objection  to  the  coTmterdaim  in  point  of  law,  683, 

590. 
applications  to  have  counterclaims  dismissed  or  excluded,  or  struck 

out  or  amended,  683. 
payment  of  money  into  Court  in  satisfaction  of  a  coTmterolaim, 

683. 
replies  of  matters  arising  after  delivery  of  statement  of  defence, 

683. 
further  reply  of  matters  arising  after  delivery  of  a  replj,  683. 
replies  of  matters  arising  after  action  and  before  delivery  of  the 

statement  of  defence,  583,  684. 
in  some  cases  plaintiff  in  reply  to  counterclaim  may  himself 

counterclaim  in  respect  of  cross-claims  accrued  since  delivery  of 

the  defence,  584. 
effect  of  default  in  delivering  a  reply  to  a  counterclaim  within  the 

prescribed  time,  684. 

3tl  2 
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pleadings  sabsequent  to  a  reply  to  a  ooonterolaim ;  roles  appli- 
cable to,  584. 
reply  by  a  third  person,  or  co-defendant,  joined  as  defendant 

along  with  the  plaintiff  to  a  counterclaim :  viiie  infra, 
connterclainis  against  the  plaintiff  and  another  person, 
general  form  of  defence  and  counterclaim,  where  a  penon  not  a  party 

to  the  original  action  ia  added  aa  a  defendant  along  with  the  plaintij^ 

to  the  counterclaim,  587. 
general  form  of  defence  and  counterclaim  by  one  of  two  or  more  defend' 

ante  who  has  joined  a  co-defendant  ae  a  defendant  along  with  the 

plaintiff  to  a  counterclaim,  588. 
reply  by  a  third  person,  who  is  not  a  party  to  the  original  action,  to  a 

counterclaim  pleaded  against  him  as  a  co-defendant  with  the  plaintif, 

591. 
a  like  reply  by  one  of  the  defendants  to  the  original  action,  who  has  been 

joined  as  a  defendant  along  with  the  plaintiff  to  a  counterclaim,  591. 
distinction  between  counterclaims  of  this  Und  and  the  third  party 

procedure,  588,  592. 
nature  and  requisites  of  such  counterclaims,  588,  589. 
a  further  title  to  be  added  to  the  title  of  the  defence  in  such  cases, 

589. 
time  for  deliyering  such  counterclaim  to  the  plaintiff  or  to  a  oo- 

defendant  joined  as  defendant  along  with  the  plaintiff  to  the 

counterclaim,  589. 
a  third  -penon  not  already  a  party  to  the  action  who  is  joined  aa 

a  defendant  to  the  counterclaim,  how  summoned  to  appear,  589. 
reply  of  such  third  person,  or  co-defendant,  to  the  counterclaim, 

590. 
mode  and  time  of  pleading  it,  590. 
effect  of  default  in  delivering  such  reply,  590. 
the  person  so  joined  as  d^endant  to  the  oounterolaim  cannot 

counterclaim  against  the  defendant,  590. 
he  may  plead  an  objection  in  point  of  law,  if  the  grounds  stated 

for  the  counterclaim  are  insufficient,  590. 
And  see  PLBADiNa  in  Genesal  ;  Defehceb  in  Qzxtkbal,  &e. 

COUNTS.  See  ComcoN  Counts  ;  Dbolabations. 

COUNTY  COUNCIL,  191, 

COUNTY  COURTS, 

provisions  of  the  County  Courts  Act,  1888,  as  to  actions  against 

bailiffs  or  high  bailiff,  &c.,  399. 
county  court  officers,  executing  warrants,  not  rendered  irespaasers 

by  irregularities,  &c.,  but  action  lies  for  special  damage,  399. 
application  of  the  Public  Authorities  Ftotection  Act  to  actions  for 

things  done  under  the  Coimty  Courts  Act,  878,  946. 
provisions  of  the  County  Courts  Act  as  to  costs  of  actions  in  the 
High  Court,  3,  168,  574,  575. 
And  see  Estoppel  ;    Judoicbntb  ;    Judqkent   Rxootbsed  ; 
FBOGBfiS,  &c. 

COURT, 

assignment  of  particular  kinds  of  actions  to  partionlar  IMviaions  of 
the  High  Court  of  Justice ;  transfer  of  actions,  &c.,  6,  33,  65. 
See  JUDOXENTB  ;  JuBiBDicnoN,  &c. 

COVENANT.     See  Agbxembntb;    Deed;    LA2n>L0BD  axd  Tnrijn; 
MoBTQAOB ;  Release  ;  Rbbc3BBIon,  &c. 
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maniage  of  female  plaintiff  or  defendant,  pending  action,  does 

not  canse  action  to  abate»  80,  32,  221. 
coyertnze  not  now  a  disability  under  the  Statutes  of  Limitation, 
726,  769,  922. 
And  see  Husbaud  amd  Wifb. 

GBEDIT, 

defence  that  credit  gwen^  and  that  the  period  of  credit  had  not  expire 
at  time  of  action  brought,  717,  811. 
See  GuABAHTBBS ;  Salb  of  Gk>0D8. 

CREMATION,  212. 

CaROPS, 

statements  of  claim : 
for  crops  sold,  194. 
bg  an  outgoing  tenant  against  the  landlord  for  tillages^  ^c,  according 

to  the  custom  of  the  country,  195. 
by  an  outgoifig  tenant  against  an  incoming  tenant  upon  an  agreement 

for  tillages,  ^c,  according  to  the  custom  of  th^  country,  193. 
the  like  ;  a  more  concise  form,  196. 

for  work  and  labour  expended  in  cultivation  by  an  outgoing  tenant,  196. 
sales  of  growing  crops,  when  within  the  Statute  of  Frauds,  or  the 

Sale  of  Goods  Act,  1893 . .  194,  103. 
custom  of  the  country  as  to  crops,  &c. ;   claims  against  landlord 

thereunder,  196. 
claims  against  incoming  tenant  on  express  or  implied  agreements, 

196. 
action  for  preventing  valuation,  196. 
distress  of  growing  crops,  416. 

CROSS-ACTION, 

may  be  stayed,  in  what  oases,  674. 

CUSTOM, 

what  is  a  oostom ;  requisites  for  its  validity,  873. 

time  immemorial,  what,  873. 

what  is  claimable  by  custom ;  easements,  &c.,  874. 

profit  A  prendre  in  another's  soil  not  usually  so  claimable,  873. 

copyholders,  874. 

what  customs  are  reasonable,  874,  876. 

customs  of  the  country,  196,  261,  767,  876. 

usages  of  trade,  876. 


DAMAGE, 

actual  damage,  when  essential  to  the  cause  of  action,  61. 
mode  of  denying,  when  part  of  the  gist  of  the  cause  of  action,  64, 
648,  649,  866,  876. 
And  see  Daicaaes. 

DAMAGE  FEASANT.    See Dibkbess ;  Fbngbb;  Reflbvib. 

DAMAGES, 

daim  of  damages  in  statement  of  daim,  60. 
if  amount  spe^fied,  plaintiff  caimot  recover  more,  without  amend- 
ment, 60. 
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claims  of  interest  as  damagfes,  248. 

general  and  special  damages ;  nominal  damages,  60,  61. 

special  damage  most  be  stated,  if  claimed,  particularity  required, 

60--63. 
special  damage,  when  the  gist  of  the  action,  61,  400,  613,  514. 
matters  in  aggravation  of  damages,  61. 
distinction  between  actions  of  tort  and  actions  of  contract,  62. 
damages  for  expenses  incurred ;  for  liability  to  pay  expenaes,  62. 
failure  to  proye  alleged  special  damage,  62,  63. 
measure  of  damages  in  actions  for  breach  c^  contract,  62,  63. 
damage  not  recoverable,  if  too  remote,  63. 
notice  of  the  facts,  when  preventing  remoteness,  63. 
pleading  such  notice,  64. 

damages  for  prospective  loss,  when  recoverable,  63. 
damages  from  same  cause  of  action,  assessed  once  for  all,  63. 
damages  on  continuing  causes  of  action,  down  to  time  of  assess- 

ment,  63. 
distinct  cause  of  action  not  chargeable  as  damage,  64. 
evidence  in  mitigation  of  damages ;  when  admissible,  64. 
damages  in  lieu  of  injunction,  447. 
treble  damages  for  pound  breach,  423. 
unnecessary  to  plead  to  damages  ;  damages  impliedly  put  in  issue, 

unless  expressly  admitted,  64,  648,  866. 
no  implied  admission  of  them,  by  not  pleading  a  denial,  64,  549. 
but  denial  may  be  pleaded,  where  damage  is  of  the  gist  of  the 

action,  64,  875  :  see  FoBics,  876,  992. 
matter  which  goes  merely  in  mitigation  of  damages  should  not  be 

pleaded,  8,  875  :  see  LiauiDATED  Damaoeb  ;  BmjBF  othsb  thiv 

Damaqw. 

DATE,  TITLE,  AND  DESCRIPTION,  &c.,  OF  PLEADINGS, 
provisions  of  0.  XIX.  r.  11,  as  to  date,  tide,  description,  fto.,  6. 
further  titie  added,  where  counterclaim  against  plaintiff  and  a 

third  person,  589. 
names  of  parties,  misnomer,  &c.,  46,  47  :  see  Statsbobrt  of  Claim  ; 

Defengbs  in  Gbmbiul,  &c. 

DEATH,  30,  424,  426.    See  Pabtob  ;  Exeodtoiu}  ;  and  see  AiwamaB ; 
Inbubanob  ;  Mastkb  aks  Ssevaht. 

DEBT, 

statements  of  claim  in  actions  for,  61,  52,  77. 
denial  in  such  actions,  650. 
And  see  Sfboial  Ivdossemsntb  ;  AanaaifSBT. 

DECLARATION  OF  TITLE  OR  RIGHT, 
action  brought  to  obtain,  601. 

DECLARATIONS, 

under  the  former  system  of  pleading,  equivalent  to  statements  of 

claim,  188. 
statutory  provisions  as  to  dedarations  by  conmames  for  oaQs, 

applicable,  mutatis  mutandisy  to  statements  of  claim,  183. 

DEED.  See  Aobeeicents  ;  Bonds  ;  Cobfobahon  ;  Covenant  ;  Iujeqautt  ; 
Landlobd  and  Tenant  ;  Lisn  ;  Ldotation,  Statutu  of; 
Rbleasb,  &c.    And  see  DoouiOHiBy  poet. 
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statements  of  claim : 
for  a  libel  in  a  neicspapeTy  405. 
for  Bending  a  libellous  letter  to  and  publishing  it  in  a  newspaper, 

405. 
for  a  libel  imputing  a  felony  to  the  plaintiff,  405. 
for  a  libel  in  a  foreign  language,  406. 
for  slander  imputing  a  criminal  offence,  406. 
the  like  with  an  innuendo  that  the  words  used  imputed  the  criminal 

offence  of  cheating  at  cards,  406. 
the  like,  by  an  agent  of  .the  British  Museum,  with  an  innuendo  that  the 

words  complained  of  imputed  the  indictable  offence  that  he  had  tcrong- 

fully  appropriated  property  belonging  to  the  Museum,  406. 
for  a  slander  of  the  plaintiff  in  his  trade,  406. 
by  a  jockey^  for  words  charging  him  with  unfair  and  dishonest  riding  in 

races,  407. 
by  a  wine  merchant  for  words  contained  in  a  notice  charging  him  with 

fraudulently  using  in    his    business    the    trade    mark  of  another 

merchant,  407. 
by  a  tradesman,  against  the  publishers  of  a  newspaper  for  publishing  a 

statement  imputing  that  a  judgment  previously  obtained  against  him 

remained  unsatisfied,  407. 
for  a  slander  in  respect  of  words  not  actionable  without  special  damage, 

407. 
denial  of  the  publishing  of  the  defamatory  matter  in  an  action  for  libel, 

S7b. 
the  like,  in  an  action  for  verbal  slander,  875. 
special  denial  of  publication  of  a  libel  in  an  action  against  a  newsvendor, 

876. 
defence  to  an  action  for  libel  or  slander,  denying  that  the  words  referred 

to  the  plaintiff,  876. 
defence  to  an  action  for  verbal  slander  actionable  only  by  reason  of 

special  damage,  denying  the  publication  of  the  words,  and  that  they 

referred  to  the  plaintiff,  together  with  an  objection  in  point  of  law, 

876. 
defence  to  a  like  action  denying  the  special  damage,  876. 
defence  to  a  like  action  that  the  alleged  damage  did  not  result  from  the 

words  complained  of,  876. 
defence  to  an  action  for  slander  of  the  plaintiff  in  his  trade,  denying 

that  he  carried  on  the  trade,  876. 
defence  to  a  like  action  denying  that  the  words  had  reference  to  the 

plaintiff* s  business,  876. 
defence  to  an  action  for  libel  or  slander  in  respect  of  words  alleged  with 

an  innuendo,  denying  the  tneanitig  imputed  by  the  innuendo,  876. 
objection  in  point  of  law  to  a  claim  for  words  which  are  not  defamatory 

in  thetnselves,  and  which  are  alleged  withotU  any  innuendo  or  state- 
ment of  facts  showing  them  to  be  defamatory,  878. 
the  like  in  an  action  by  a  municipal  corporation  for  libel  where  the 

words  only  affected  personal  reputation,  thfit  they  were  not  capable  of 

being  construed  into  a  libel  against  the  corporation,  878. 
drfenee  of  privilege,  setting  out  the  facts  which  gave  rise  to  the  privilege, 

878. 
a  Uke  defence  in  an  action  agaiftst  a  solicitor,  881. 
defence  of  privilege,  in  a  more  general  form,  881. 
defence  of  absolute  privilege,  882. 
a  like  defence  in  an  action  for  statements  made  as  a  witness  before  a 

parUamefitary  committee,  882. 
defence  that  the  words  complained  of  were  spoken  by  the  defendant,  who 

was  a  solicitor,  as  an  advocate  in  certain  proceedings  before  a  magis" 

traU,  882. 
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defence  that  the  worde  were  a  fair  and  boiul  fide  comment  in  a  pubUc 
newspaper  upon  a  matter  of  public  intercety  and  icere  puhliehed  tcitk- 
out  malice^  883. 
defence  to  an  action  for  an  aUeged  libel  published  in  a  newtpaper,  th4U  the 
matter  published  was  a  fair  and  accurate  report  of  proceedings  in  a 
court  ofjusticcy  883. 
defence  to  an  action  for  an  alleged  libel  published  in  a  newspaper^  that 
the  mtUter  published  was  a  fair  and  accurate  report  of  the  proceedings 
of  a  public  meeting y  and  that  the  publication  thereof  was  without 
malice,  and  for  the  public  beneJU,  884. 
defence  Justifying  an  alleged  lihel  or  slander,  on  the  ground  that  the 

statements  complained  of  were  true,  884. 
defence  of  justification  in  a  general  form,  where  the  alleged  libel  or 

slander  consists  of  a  specific  charge  stated  with  particularity,  886. 
defence,  denying  the  innuendo,  and  justifying  the  statements  as  true  in 

their  natural  fneaning,  886. 
notice  of  the  defendant* s  intention  of  giring  evidence  of  an  apology  in 
mitigation  of  datnages,  to  be  delivered,  unth  the  defence,  under  6^7 
Vict.c,  96,  s.  1..887. 
defence  of  an  apology,  and  payment  into  Court,  to  an  action  for  a  libel 
contained  in  a  public  newspaper  or  periodical  under  6^7  Vict.  e. 
96,  s.  2.. 888. 
defence  of  payment  into  Court  in  other  cases,  889,  941. 
defence  of  the  Statute  of  Limitations,  889,  918. 
defence  of  accord  and  satisfaction,  605,  869. 
Hbel  and  slander,  defined  and  diBtingaiBhed,  399,  400. 
defamatory  matter,  when  aotionable  aa  libel  or  slander  xespectiTelj, 

399,  400. 
in  what  caaes  words  spokeh  are  actionable  per  se;  special  damage 

when  necessary  to  support  action,  400. 
provisions  of  the  Slander  of  Women  Act,  1891 .  .400. 
defamation  of  a  person  in  his  trade  or  bosiness,  400. 
action  by  an  incorporated  company  for  sach  deifamation,  401. 
whether  matter  is  defamatory  is  a  question  for  the  jury,  401,  403. 
malice  primd  facie  inferred  from  publishing  defamatory  matter, 

401,  402. 
what  amounts  to  publication,  401. 
effect  of  actual  malice  in  rebutting  privilege,  401. 
false  statements  intentionally  causing  actual  damage,  may  be 

actionable,  though  not  defamatory,  401,  404. 
joinder  of  parties  in  actions  for  defamation,  19,  23^ 
form  of  statement  of  claim  in  such  actions,  401. 
allegation  of  falsehood ;  malice,  &c. ;  eyidence  of  malice,  402. 
mode  of  stating  the  defamatory  matter ;  the  words  moat  be  set 

out,  402. 
libel  or  slander  in  a  foreign  lanffuage,  how  stated,  402. 
stating  defamation  of  a  man  in  nis  tzade  or  oifioe,  402. 
innuendo ;  allegation  of  defamatory  meaning,  402,  877. 
what  questions  thereon  are  for  Court,  and  what  for  jury,  403. 
damage,  what  reooTerable ;  when  essential  to  the  action ;  special 

damage ;  mode  of  stating,  403,  404. 
what  can  be  charged  as  special  damage,  403,  404. 
damage  by  repetition  of  defamatory  statements,  when  xeoorerable, 

403. 
evidence  in  affgrayation  of  damages ;  express  malice ;  subsequent 

libels ;  conduct  of  defendant,  404. 
injunctions,  when  granted,  404. 

false  statements  aispaiaging  a  tradesman's  goods,  &c.,  when 
aotionable,  404,  612. 
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mode  of  pleading'  denialB  in  aotionfl  for  defamation,  876,  877. 
no  denial  or  defence  necessary  as  to  damages,  875,  64. 
informal  to  plead  matters  going  merely  in  mitigation,  8,  875. 
special  damage,  where  of  the  gist,  may  he  expressly  denied,  875, 

856. 
if  insaffident,  defendant  may  ohject  in  point  of  law,  875. 
innuendo,  denial  of,  &o.,  877. 
effect  of  innuendOf  where  the  words  are  also  aotionahle  in  their 

natural  sense,  877. 
in  what  cases  defendant  may  plead  an  ohjection  in  point  of  law, 

878. 
privileged  communications;  what  occasions  are  privileged,  879, 

880. 
privilege  prevents  the  primd  facie  inference  of  malice,  879. 
but  may  he  rehutted  hy  proof  of  actual  malice,  except  in  cases  of 

ahsolute  privilege,  879,  881. 
what  is  evidence  of  such  malice,  879. 

judge  deddee  as  to  privilege ;  jury  as  to  express  malice,  879. 
ahsolute  privilege  ;  in  what  cases,  879,  880. 
mode  of  pleading  privilege ;   distinction  where  the  privilege  is 

absolute,  881,  882. 
effect  of  joinder  of  issue  on  a  defence  of  privilege,  881,  882. 
right  of  lair  and  honAJide  comment  on  public  matters ;  not  confined 

to  newspapers,  883. 
fair  reports  of  legal  proceedings,  &c.,  how  far  privileged,  880, 

883,  884. 

newspaper  reports  of  such  proceedings  or  of  public  meetings,  &c. ; 

when  privileged  under  the  51  &  52  Vict.  c.  64,  880,  883,  884. 
justification  on  ground  of  truth,  when  and  how  to  be  pleaded, 

884,  885. 

may  be  pleaded  to  a  distinct  part  of  a  severable  libel,  885. 

mode  of^ pleading  justification;   partionlarily,  how  far  required, 

885. 

justification,  what  su£Soient ;  strict  proof  necessary,  885. 

evidence  in  mitigation  of  damages ;  provisions  of  O.  XXXVI. 

r.  37,  requiring  particulars  thereof  to  be  delivered  in  certain 

cases,  886.- 
evideoce  in  mitigation  of  damages  for  libels  in  newspapers,  under 

51  &  52  Vict.  o.  64,  s.  6 . .  886. 
proof  of  apology  in  mitigation  of  damages,  notice  to  be  given, 

887. 

payment  of  money  into  Court  in  actions  for  defamation,  888. 

not  allowed,  together  with  an  alternative  defence  denying  lia- 
bility, 888. 

statutory  defence  of  apology  and  payment  into  Court,  in  actions 
for  libels  in  newspapers  or  periodicius,  888. 

periods  of  limitations  applicable  to  actions  for  defamation,  889. 

defences  of  accord  and  satisfaction  by  destroying  documents,  or  by 
inserting  apology  in  newspaper,  889. 

DEFAULT  OP  PLEADING, 

judgment  for  default,  where  defendant  fails  to  deliver  a  statement 

ox  defence  within  the  time  allowed  for  that  purpose,  554. 
effect  of  not  delivering  within  the  prescribed  time  a  reply  to  a 

counterclaim,  582,  584,  590. 
effect  of  not  delivering  within  the  time  allowed  for  that  purpose 

a  reply  to  a  defence  or  rejoinder,  &o. ;  implied  joinder  of  issue, 

663. 
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DEFENCES  ARISING  AFTER  ACTION, 

defence  arising  after  aetion,  and  hefore  delivery  of  a  ttatewtent  of  defence^ 

659. 
defmee  of  payment ^  after  action  of  a  simple  contract  debt,  797. 
defence  aritin^  after  action,  and  after  delivery  of  a  etatement  of  defend , 

660. 
defenoea  arisiiig  after  action,  bat  before  delivery  of  statement  of 

defence,  664. 
defences  arising  after  delivery  of  statement  of  defence;  further 

defence,  654,  666. 
86t-o£P  or  oonnterolaim  axising  after  action,  679,  680,  825. 
time  for  pleading  defences  arising  after  action,  564,  665. 
leave,  wnen  necessair,  664,  666. 
mode  of  pleading  defences  arising  after  action,  666. 
confession  of  such  defences ;  judgment  for  costs,  665,  686 :  tee 

COVFESSION. 

replies  to  a  set-off  or  counterclaim,  of  matters  arising  after  action, 
or  after  delivery  of  defence,  683,  684. 

DEFENCES  IN  GENERAL, 
general  forms  of  defence : 
ordinary  form  of  statement  of  defence  where  there  ie  no  eonnterclaun, 

666. 
the  like,  where  there  are  ttco  defendante,  and  one  of  them  defends  eepar- 

atelyfrom  the  other,  657. 
form  of  defence,  where  different  gromtde  of  defence  aire  pleaded  to  dif' 

ferent  parts  of  the  plaintiff* s  claim,  667. 
a  like  form  of  defence,  where  different  grounds  of  defence  are  pleaded  as 
to  different  parts  of  a  claim  in  respect  of  a  simple  contract  debt  other 
than  a  bill,  note,  or  cheque,  668. 
a  like  form,  658. 

forms  of  defence  where  there  is  a  counterclaim^  578,  681,  688. 
form  of  a  paragraph  stating  a  distinct  ground  of  defence,  and  repeating 

allegations  contained  in  a  preceding  paragraph,  668. 
form  of  defence  by  an  infant,  who  defends  by  guardian,  736. 
form  of  an  amended  defence,  669. 
defences  arising  after  action,  and  before  delivery  of  a  statement  of 

defence,  669. 
defence  of  matter  arising  after  action,  and  after  delivery  of  a  statement 

of  defence,  660. 
forms  of  defence,  stating  an  ob^tion  in  point  rflaw,  602,  603. 
form  of  particulars  of  defence,  delivered  in  pursuance  of  an  order  under 
r.  7  of  0,  XIX.,  660. 
dassifioation  of  defences,  &o. : 

defences  upon  the  facts ;  negative  or  affirmative  defences,  646. 
distinction  between  defences  by  way  of  denial  and  defenoea  by  way 

of  confession  and  avoidance,  646,  562. 
former  system  of  pleading ;  pleas  in  bar  and  dilatory  pleas,  646, 646. 
abolition  of  ideas  in  abatement;  applications  at  chamben  substi- 
tuted, 28,  646. 
stay  of  proceedings,  where  plainti£P  brings  two  actions  against 

defendant  for  same  cause,  546. 
equitable  defences,  now  substantially  on  same  footing  as  legal 
defences,  33,  34,  646. 
mode  of  pleading  defences : 
date,  tide,  description,  and  deliveiy  of  defence,  645 :   see  Dais, 

Title,  Ain>  Desobiption,  &c.,  op  FLSAnniaB. 
names  of  parties,  misnomer,  &c.,  46,  47. 
two  or  more  defendants  delivering  separate  defences,  657. 
defences  answering  part  only  of  severable  claims,  647,  657. 
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partial  def  enoes  ahoold  be  limited  to  that  part  of  the  olaim  to  which 

they  apply,  547,  557. 
defenoee  nsoally  construed  distribatiTely,  547. 
pleading  altematiTe  or  inoonsisteiit  defences,  547. 
headinff  of  defences ;  division  into  paragraphs,  547,  548. 
equitaUe  defences,  33,  546. 

g^eral  rules  as  to  pleading :  te^  Plbasino  in  Gbnebal. 
mode  of  pleading  denials  in  defences,  543 — 652,  855. 

See  rLEADTSQ  Js  Gemxraii  ;  Deniaxb,  &o. 
admission  of  allegations  of  fact  by  not  denying  them,  548, 549, 551, 

552. 
exception  as  to  damages,  and  as  to  infants,  lunatics,  &o.,  64,  549, 

551,  856. 
mode  of  pleading  defences  other  than  denials,  546,  552. 
mode  of  pleading  defences  arising  after  action,  544  :  tee  Dsfsncbb 

Abisino  atteb  AonoN. 
order  of  defences : 

in  what  order  different  defences  shoold  be  pleaded,  548. 
time  for  delivering  defence : 
time  for  delivering  defence  where  a  statement  of  claim  has  been 

delivered,  553,  554. 
time  for  delivering  defence  where  delivery  of  a  statement  of  claim 

has  been  neither  received  nor  required,  553. 
time  for  appearance,  553. 
time  for  deUvering  defence  in  cases  of  special  indorsement  on  writ, 

553. 
in  cases  of  general  indorsement  on  writ  where  no  statement  of 

claim  delivered  or  required,  553. 
in  cases  of  application  tor  judgment  under  O.  XIV.,  553. 
computation  of  time ;  long  vacation,  &o.,  17,  554. 
time  for  |>leading  after  deuverv  of  particulars,  40,  554. 
after  service  of  order  for  security  for  costs,  18. 
service  or  deliveiy  of  pleadiugs  ;  within  what  hours,  17. 
time  for  delivering  amended  defences,  or  defences  to  amended 

statements  of  claim,  15,  16. 
time  for  pleading  further  defence  of  matter  arising  after  delivery 

of  a  defence,  554,  555. 
extension  of  time  by  consent,  18. 
extension  of  time  by  order,  18. 
computation  of  time  in  such  cases,  19. 
judgment  for  default  of  pleading,  554. 
defence  purporting  to  answer  put  only  of  daim,  557. 
defence  delivered  after  time  is  not  a  nulli^,  554. 
defences  arising  after  action,  554.    See  DVFKJXCBa  Aaisnia  aftsb 

Aonoir,  supra. 

DEL  GBEDERE  AGENT,  91,  92.    See  Aosnt. 


DELIVERY  OF  PLEADINGS, 

how  and  to  whom  pleadings  should  be  delivered,  14. 
time  for  delivering :  see  Tdcb,  poet. 


DEMAND, 

when  nteessaiy,  in  contracts  of  guarantee,  213. 

note  payable  on  demand,  156,  770. 

denumd  of  debt  after  tender,  849 :  tee  CowsBSioir ;  Dstdiuic. 
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DEMUBRAGE, 

form*  of  claim  for  demurrage  in  retpeet  of  ahiptf  343,  346 :  aee  Shif- 

PINO. 

claim  for  demurrage  ofwaggont  at  an  agreed  rale^  197. 

claim  for  damageefor  detention  of  waggone  beyond  a  reaacnable  time  in 

loading^  197. 
meaning  of  the  word  <*  demnirage,*'  197. 
implied  oontraot  to  load  or  unload  in  reaaonable  time,  197. 
notice  by  oanier  to  onatomer  o£  intended  ohaigee  for  delay,  &o., 

197. 
And  $ee  SBXPForo. 

DEMURBEB.    See  Pboobsdznob  ih  Lxbu  of  DxmTXSBB. 

DENTATE,  648,  866.  See  Defsvobb  in  Gbhxbal  ;  and  Bbfum  asd 
BuBSEauBHT  FXAADDToe,  &0. ;  and  tee  Aobeiuhiith  ;  Bbkaoh  ;  and 
DsMZAL  07  Wbonofcl  Aoib,  &c.,  Ck>KPi.AmD  ov,  infra. 

DENIAL  OF  WBONGFUL  ACTS,  ETC..  COMPLAINED  OF, 

denial  of  the  acta  or  matters  complaitied  of  in  actions  for  tcronge,  866. 

a  like  form,  867. 

the  like,  in  a  more  epecijic  furtn,  867. 

the  like,  in  action*  where  the  plaintiff  alleges  a  continuing  wrong  and 

claims  an  it\/unction,  &c.,  867. 
the  like  where  the  acts  complained  of  are  alleged  to  hare  been  done  bg  the 

defendant  or  hie  servants,  or  bg  the  servants  of  the  defendant,  867, 

926. 
defence  of  Not  Ouilty  by  Statute  in  eases  in  which  that  defence  is  still 

pleadable,  930. 
denial  of  *'  the  acta,  or  matters,  complained  ol "  in  aotiona  for 

wxon^ ;  its  effect,  866,  866. 
appropriate  onl;^  in  actiona  for  wronffa,  866. 
expreas  deniala  in  terms,  how  to  be  peaded,  866. 
matters  of  inducement,  what,  866. 

are  not  nut  in  issue  b^  denial  of  acta,  &o.,  complained  of,  866. 
aotiona  for  wrongs  anaing  out  of  contract ;  mode  of  denying  the 

contract  or  dufy,  &c.,  866. 
mere  denial  that  defendant  did  the  acta  **  wrongfully,"  "negU- 

genUy,**  ftc,  inauiBdent,  866. 
denial  of  damages  daimed,  implied,  866. 
distinction  where  damage  part  of  gist  of  action,  866. 

DEPABTUBE,  662. 

DE8CBIPTI0N  OF  PLEADINGS.  See  Daxb,  Tixlb,  m>  DnGBxraov, 
&o.,  or  PZAADivas. 

DESIGNS,  396.    See  CoFTBiOKr,  m>  VMsaam. 

DETENTION  OF  GOODS, 

statement  of  claim  for  the  detention  of  goods,  409. 

claim  for  the  detention  of  a  lease,  with  claim*  for  special  damage,  410. 

defence  denying  the  detention,  890. 

defence  denying  the  plaintiffs  property  in  the  goods,  890. 

defence  that  the  defendant  was  joint  owner  of  the  goods  with  theptain- 

tiff,  867,  891. 
defence  that  the  defendant  detained  the  good*  in  exercise  rf  a  right  of 

lien,  891. 
defence  rftne  Statute  of  Limitations,  891,  918. 
defence  of  payment  into  Court  a*  to  damage*  for  detention  ^  892. 
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detention  of  goods  ;  action  of  detinnei  408. 

whether  it  is  an  action  of  contract  or  of  tort,  408. 

property  of  the  plaintiff  necessary  to  support  the  action,  408. 

title  deeds ;  who  entitled  tu  bring  the  action  for,  408. 

eyidence  of  detention  ;  demand  of  and  refusal  to  deliyer  the  goods, 
312. 

how  to  describe  the  goods  in  the  statement  of  claim,  408. 

judgment  for  the  plaintiff ;  option  of  the  defendant  to  retain  the 
goods ;  power  to  order  execution  for  deliyery  of  the  goods  with- 
out option,  409. 

assessment  of  yalue  of  the  goods ;  damages  for  detention ;  special 
damage,  409. 

stay  of  proceedings  on  deliyery  up  of  the  goods,  &o.,  409. 

summaiy  jurisdiction  of  London  magistrates,  409. 

costs  under  the  County  Courts  Act,  1888 . .  409. 

judgment  without  satisfaction  does  not  change  property,  409. 

defence  of  re -deliyery  after  action,  its  effect,  890. 

effect  of  denial  of  the  detention,  890. 

what  defences  must  be  specially  pleaded ;  denial  of  property,  lien ; 
justifications,  joint  ownership,  &c.,  890,  891. 

eyidence  of  detention;  mere  fact  of  loss,  usually  no  defence, 
408. 

stolen  goods ;  market  oyert ;  property  reyesting  on  oonyiotion, 
891. 

negotiable  instruments,  891. 

goods  obtained  by  fraud,  ftc. ;  bond  fide  purchaser  before  avoid- 
ance, 891. 

deposit  by  joint  owners ;  pawn,  &c.,  891. 

defence  of  lien  ;  order  for  delivery  of  property  on  paying  amount 
of  lien  into  Court,  891,  892. 

Statute  of  Limitations ;  from  what  time  it  runs,  892. 

payment  into  Court ;  to  what  daims  applicable,  892,  893. 

DEVASTAVIT.    See  Ezxoutobs. 

DEVIATION.    See  IsmRLSGEj  Masinb. 

DEVISEES.    See  Hxibs  and  Dsvibess. 

DILAPIDATIONS, 

duty  of  incumbent  to  keep  the  buildings  of  the  benefice  in  repair, 

410. 
action  at  common  law  for  damagfes  for  dilapidations,  now  rarely 

available,  410. 
substitution  of  action  for  debt  on  an  order  for  cost  of  repairs,  under 

34  &  35  Vict.,  c.  43.  .410,  411. 
agpreement  for  exchange  of  livings  in  their  present  condition, 

411. 

DILATORY  PLEAS, 

nature  of,  under  former  system,  646. 

DIRECrrORS'  LIABILITY  ACT,  1890.. 437,  438,  706. 
AndieeYsjJjJi'y  Compaity. 

DISCLAIMER, 

by  tenant,  276,  276. 
by  trespasser :  eee  Tbhdsb  of  Amoyss. 
disclaimer,  by  trustee  in  bankruptcy,  122,  761. 
by  patentee,  490. 
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DISOONTINUANOE, 

form  of  notice  of  diaeontinuanee,  691. 

proviflioDB  of  O.  XXVI.,  690. 

when  plaintifi  maj  disoontinae  aotion,  or  withdraw  part  of  daim 

without  leave ;  when  leave  necessary,  690. 
defendant  entitled  to  costs  on  saoh  diBoontiniianoe,  690. 
defendant  by  leave  may  withdraw  all  or  part  of  his  alleged 

grounds  of  defence  or  oounterdaim,  690. 
when  not  advisable  for  plaintiff  to  discontinue,  691. 
disoontinnanoe  of  action  bj  plaintiff,  no  bar  to  ooonteirohumy  574. 

DISHONOUB.    See  ^ilu  of  Exghanqb,  &o. 

DISMISSAL.    See  Mastbb  ash  Sbbvant. 

DISTRESS, 

statements  of  daim : 

for  distraining  and  teUing,  where  no  rent  was  dtte,  for  double  value  of 
the  goods  sold^  under  2  W.  ^  M.,  sess,  1,  c.  5,  s,  5,  .413. 

for  distraining  twice  for  the  same  rent,  414. 

for  distraining  beasts  of  the  plough  contrary  to  51  Hen.  III.,  r.  4.  .415. 

for  refusing  to  restore  goods  distrained  on  tender  of  the  rent  and  charges 
before  impounding,  418. 

for  taking  an  excessive  distress,  contrary  to  the  Statute  of  Marlbridge^ 
419. 

for  selling  without  the  statutory  notice,  420. 

for  not  selling  for  the  best  price,  under  2  W,  %  Jf.,  sess,  1,  e,  5,  <.  2. . 
422. 

for  pound-breach,  claiming  treble  damages,  under  2  W.  ^  M.,  sess.  1, 
e.  6,  s.  4.. 423. 
defences: 

defence  of  Not  Guilty  by  Statute,  893. 

defence  justifying  seizing  caUle  as  a  distress  damage  feasant,  894. 

defence  justifying  entering  ifUo  a  house  to  take  goods  fraudulently  or 
clandestinely  removed  there  to  avoid  a  distress,  894. 

defence  to  an  action  by  a  landlord  against  a  tenant  for  rent,  thai  the 
plaintiff  before  action  distrained  for  the  same  rent,  and  that  the 
distress  was  still  pending  at  the  titne  of  action  brought,  895. 

illegal,  excessive,  and  irreg^ular  distresses,  proceedings  for,  411,  412. 

summary  jurisdiction  of  magistrates  in  certain  cases,  412,  415. 

bailiffs  required  to  have  certificate  from  County  Court  312. 

landlords  of  ag^cultoral  holdings  not  to  distrain  for  rent  accrued 
due  more  than  one  year  before  distress,  412,  893. 

what  amounts  to  a  valid  distress,  412,  413. 

distress,  where  the  tenant  has  entered  under  an  agreement  which 
can  be  specifically  enforced,  412. 

action  g^ven  by  statute  for  distraining  where  no  rent  due,  to  re- 
cover double  value  of  the  gfoods,  413. 

distraining  twice  for  same  rent ;  action  for  trespass  or  conversion ; 
excepted  cases,  414. 

no  action  lies  for  zfnt  pending  a  distress  for  it,  414,  895. 

distraining  things  privileged  from  distreBS ;  action  lor  trespass  or 
conversion,  or  replevin,  415. 

what  things  are  absolutely  or  conditionally  privileged  from  dis- 
tress: beasts  of  the  plough,  implements  of  trade,  fixturei^ 
perishable  commodities,  goods  delivered  to  a  person  in  the  way 
of  his  trade,  things  in  actual  use,  &c.,  415,  416. 

wearing  apparel  and  implements  of  trade,  to  value  of  £6,  in 
general  privileged  under  51  &  52  Vict.,  c.  21 .  .415. 

growing  crops,  distrainable  by  landlord,  415. 

provisions  of  the  Lodgers*  Qoods  Protection  Act,  415,  416. 
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Agrioultaral  HoldingB  Act,  1883:    hired  maoluiiezy,  lire  stock 

agisted,  &o.,  417,  418. 
privilege  of  certain  property  of  gas  and  water  oompanies,  and  of 

railway  rolling  stock,  417,  418. 
keeping  goods  distrained  after  tender  of  rent ;  tender  before  and 

alter  imponnding ;   selling  after  tender ;   what  actions  will  lie, 

418,  419. 

excessive  distress ;  exoessiye  daim  not  actionable  withoat  speoial 
damage ;  excess  paid  nnder  distress  cannot  be  reooyered  as 
money  received ;  excessive  taking  actionable  withoat  sale  or 
removal ;  test  of  value  of  goods  taken ;   measure  of  damages, 

419,  420. 

irregular  distress ;  statutes  regulating  sale  of  distress,  420,  421. 
provisions  of  the  Law  of  Distress  Amendment  Act,  1888.. 421, 

423. 
sale  to  landlord  not  within  the  statute,  422,  423. 
landlord  to  sell  for  best  price  obtainable,  423. 
irregular  distress  a  trespass  ah  initio  at  common  law ;   actionable 

for  special  damage  ouly  under  the  statute,  421,  422. 
liability  of  landlord  for  acts  of  bailiff,  422. 
recovery  of  extorted  overcharges,  422. 
abusing  a  distress,  as  by  wor^g  it,  422. 
impout^ing ;  proceedings  for  pound'breaeh  and  rescue;  treble  damages, 

423. 
defence  of  Not  Guilty  by  Statute  ;  when  applicable,  893,  932. 
its  effect,  931,  932. 
defence  of  tender  of  amends,  893,  967. 
limitation  of  time  for  distraining,  767,  893. 
distress  damage  feasant ;  effect  of  irregularity,  894. 
tender  after  impounding  such  distress,  894. 
right  of  supplying  food,  &c.,  to  animals  impounded,  894. 
defects  of  fences,  &c.,  894,  897. 

goods  fraudulently  removed  to  avoid  distress,  894,  895. 
distress  pending,  a  defence  to  action  for  rent,  414,  895. 

And  see  Repusvin. 

DIVORGE.    See  Bxjbbajxd  axd  Wife. 

DOCUMENTS, 

mode  of  pleading  contents  of  documents,  9,  10 ;  see  pLBADiNa  in 

Genebal. 
setting  out  verbatim,  9,  10,  600.    - 

And  see  Dbsd  ;  Dbtkmtiok  ov  Groons. 

DOG.  See  MisoHisvons  Animals. 

DOUBLE  KENT,  272.    See  Ljinslobd  and  Tknant. 

DOUBLE  VALUE,  271, 413.    See  liLgmuyvsi  Axm  TssAsn,  and  J>mrRB8a. 

DRUNKENNESS, 

defence  that  the  defendant  was  drunk  at  th4  time  of  contracting,  692. 
drunkenness,  when  a  defence;   reply  of  subsequent  ratification, 

&o.,  691,  692. 
necessaries  supplied  to  a  drunken  person,  692. 

DURESS, 

defence  that  the  defendant  teas  induced  to  contract  by  duress,  693. 

duress,  what  amounts  to,  692. 

when  it  is  a  defence ;  ratification,  &o.,  692. 
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DUTY, 

allegation  of  facts  raUing  duty,  51,  63. 

express  allegations  of  duty  nnnecessary,  49,  168,  476. 

how  such  auegations  maj  be  dmlt  witn  in  pleading,  551. 


EASEMENTS.    ^S^LiaHTs;  Watxb;  Watb. 

EJECTMENT. 

foimer  action  of  ejeotment,  no  pleadings  in,  494. 
See  Bboovbbt  of  Ljlni). 

ENEMT,  619.    See  Auek  Enzxt. 

EQUITABLE  CLAIMS  AND  DEFENCES,  &c. 

law  and  equity  administered  concurrently  under  the  Judioature 

Acts,  33. 
jurisdiction  of  High  Court  to  give  effect  to  equitable  daims, 

subject  to  the  provisions  for  assigning  particular  actions  to  the 

Chuioery  Diyision,  33. 
equitable  defences  and  replies,  &c.,  now  substantially  on  same 

footing  as  legal  ones,  33,  34,  546. 
provisions  of  the  Judicature  Acts  with  respect  to  equitable  estates 

or  rights,  or  relief  upon  equitable  grounds,  &o.,  33,  34,  571, 

672. 
And  see  Beoovebt  ov  Lun). 

ESCAPE.    See  Shbbiff. 

ESCROW,  618,  619,  655.    See  AoBBKiEEirns. 

ESTATE.    See  Equhablb  Cladcb,  &c.  ;  Bbootxbt  of  Land. 

ESTOPPEL. 

general  form  of  a  defence  of  estoppel,  695. 

defence  of  estoppel  by  a  judgment  againet  the  plaintiff  in  «  former 

action,  695. 
general  form  of  a  reply  ofeatoppel,  696. 
defences  of  estoppel  should  be  spedally  pleaded,  693. 
mode  of  pleading,  693. 
estoppels  by  record  or  by  deed,  693 — 695. 
estoppels  in  pais,  694. 
between  whom  estoppel  operates,  693,  694. 
character  in  which  a  party  sues ;  executor,  &c.,  693. 
extent  of  estoppel  by  deeo,  693. 

effect  of  judgment  in  former  action  for  same  cause,  694,  695. 
pendency  of  appeal,  no  answer,  694, 
objections  in  point  of  law,  when  pleadable,  693. 
foreign  judgment ;  judgment  of  Covaitj  Court,  &o.,  694,  695. 
estoppel  by  deliyering  confession  of  defence,  &o.,  695. 
by  award,  695. 

replies  to  alleged  estoppels ;  rejoinders,  &o.,  695,  896. 
date  of  estoppel ;  continuance,  &c.,  896. 
estoppels  in  cases  of  bailment,  896. 
estoppel  of  tenant  from  denying  landlord's  title,  266, 266,273,753. 

EYICriON.    See  Lakdlobd  akd  Tksaht. 

EVIDENCE, 

mere  evidence  not  to  be  pleaded,  7. 
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EXCEPTION, 

in  a  oontraoi,  how  pleaded,  65. 

EZGGS8S.     Sm  Tbebpibs  to  thb  Psbsoit  ;  Wats  ;  and  Bbflzbs  X7SBB& 

0.  xxm.  X,  6. 

EXCESSIVE  DISTRESS.    Ste  Distbebs. 

EXCHANGE. 

Mtatemsnt  of  claim  upon  a  contract  ofcxchangCy  198. 
agreement  bj  inoombenta  to  exchange  liyings,  411. 

EXCUSE,  552,  856.    See  Jubizfxgatiov. 

EXECUTION.    See  F&ogbbb  and  Shsbiff. 

EXECUTORS  AND  ADMINISTRATORS, 
statements  of  claim : 
hy  an  executor  or  administrator  for  debts  accrued  to  the  deceased^  199. 
by  an  executor  or  administrator  for  debts  accrued  since  the  death  of  the 

deceased,  201. 
by  an  executor  or  administrator  for  damages  for  breach  of  a  contract 

made  with  the  deceased,  201. 
eommencetnent  of  statement  of  claim  by  an  executor  of  an  executor, 

201. 
the  like,  by  an  administrator  unth  the  will  annexed,  202. 
the  like,  by  an  administrator  de  bonis  non,  with  the  will  annexed, 

202. 
the  like,  by  an  administrator  de  bonis  non  after  the  death  of  the  fret 

administrator,  202. 
the  like,  by  an  administrator  during  the  minority  of  an  executor, 

202. 
the  like  by  an  administrator  during  the  absence  of  the  executor,  203. 
by  or  against  an  executrix  or  administratrix  who  is  a  married  woman, 

203. 
against  an  executor  or  administrator  for  debts  accrued  from  the  deceased 

in  his  lifetitne,  203. 
the  like,  on  a  bond  or  covenant  of  the  testator,  206. 
against  an  executor  or  administrator  for  debts  incurred  by  him  in  that 

character  after  the  death,  206. 
the  like,  for  damages  on  causes  of  action  accrued  against  the  deceased  in 

his  lifetime,  207. 
against  an  executor  or  administrator  for  damages  for  the  breach  of  a 

contract  made  by  the  deceased  which  was  broken  after  his  de^h, 

207. 
against  an  executor  of  an  executor,  or  against  an  administrator  with 

the  will  annexed,  or  an  administrator  de  boms  non,  ^c,  208. 
by  an  executor  or  administrator  continuing  an  action  brought  by  a  sole 

plaintiff,  who  has  died  after  writ  issued  and  before  delivery  ofstatC'^ 

went  of  claim,  208. 
statement  of  claim  where  an  action  brought  against  a  sole  defendant 

who  died  after  writ  issued  and  before  delivery  of  statement  of  claim, 

is  continued  against  his  executor  or  administrator,  209. 
statement  of  claim  by  executors  against  an  agent  of  the  testator  for  not 

aecountiftg,  209. 
other  fonns  of  statetnents  of  claim  by  and  against  executors  or  adminis' 

trators :  see  Bills  of  Ezghan qb,  &c.  ;  Insubance  ;  Lahblobd 

A2n>  Tbnabt. 
by  an  executor  or  admitiistrator  for  a  wrong  done  to  the  property  of  the 

deceased  in  his  lifetime,  425. 

B.L.  3  Z 
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by  an  executor  or  administrator  for  a  wrong  done  since  the  death  to 

property  vested  in  him  in  that  eharaeter^  426. 
against  carriers^  by  the  executor  of  a  passenger  killed  by  the  negUgenee 

of  the  defendants,  426. 
partiatlars  delivered  by  an  executor  with  a  statement  of  claim  under 

Lord  CampbelVs  Act,  429. 
actioxiB  by  or  against  ezecators  or  administrators;  character  in 

whioh  they  sue  or  are  sued  should  be  shown,  48,  198. 
how  desoribed,  198,  201,  696. 

what  olums  may  be  joined  in  actions  by  or  against  them,  199. 
actions  by  executors  or  administrators  upon  contracts  with  tike 

testator  or  intestate,  when  lying,  199. 
contracts  affecting  real  estate,  199. 
causes  of  action  arising  in  lifetime  of  deceased  and  after  his  daath, 

199,  200. 
executors  ought  to  join  in  suing ;  effect  of  non- joinder  or  mis- 
joinder, 26,  200. 
executors  suing  or  being  sued  without  joining  beneficiaries,  23, 24. 
effect  of   probate   and  letters  of   administeation  upon  title  of 

executor  and  administrator,  200. 
administrator  during  minority  ;  during  absence,  202,  203. 
mairied  woman  executrix  or  administratrix,  actions  by  or  against, 

tLBfeme  sole,  203,  229. 
actions  against  executors  and  administrators ;  upon  contracts  made 

by  the  testator ;  for  what  breaches  of  contnict  or  if  duty  exe- 
cutors may  be  liable,  203,  204. 
actions  -against  executor  personally  for  goods  sold ;  work  done ; 

money  received;  money  lent,  204. 
may  be  liable  as  executor  on  accounts  stated,  or  money  paid  ;  and 

for  interest  on  contract  with  testator,  204. 
liability  of  executor  for  funeral  expenses,  212. 
Statute  of  Frauds  i|s  to  promise  of  executor,  204. 
liability  of  executor  for  legacies,  204,  205. 
creditor  may  foUow  assets  paid  over  to  legatees,  205. 
joinder  of  defendants  in  actions  agfainst  executors,  &c. ;  who  may 

be  sued  as  executor,  205. 
executor  de  son  tort,  205,  206,  696. 
continuance  of  actions  by  or  against  executors,  ftc.,  where  eause  of 

action  survives,  30,  208,  424. 
actions  by  and  against  executozB  and  administrators  for  wrongs ; 

to  the  personal  estate ;  to  the  resl  estate ;  statutes,  424,  425. 
actions  for  injuries  to  the  person — ^not  surviving,  424. 
mode  of  pleading  in  actions  under  3  &  4  WilL  I V. ,  o.  42,  s.  2 . .  425. 
actions  for  wrongs  amounting  to  breach  of  contract  or  >Mma«ti«g 

deceased's  estate,  426. 
actions  for  injuries  resulting  in  death,  under  Lord  Gampbell*8  Act, 

or  the  27  &  28  Vict.  c.  96.  .427. 
persons  for  whose  benefit  such  action  to  be  brought ;  pazticolanof 

such  persons,  426,  427,  428. 
who  to  sue  where  no  executor  or  administrator,  427,  428. 
payment  into  court  in  such  action,  427. 
nature  of  the  liability  under  tiie  Act,  427. 
effect  of  satisfaction  made  to  the  deceased,  428,  896. 
pecuniary  loss  necessary  to  support  die  action,  428,  896. 
measure,  assessment  and  apportionment  of  damages,  426,  428. 
where  the  negHgenoe  was  a  breach  of  contract,  an  aotioii  also  lies 

to  recover  losses  occasioned  to  deceased's  estate,  428. 
application  of  Lord  Campbell's  Act  to  collisions  at  sea,  429. 
actions  under  the  Employers'  Liability  Act,  1880.  .429,  468,  927. 
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defences: 
denial  that  the  defendant  {or  plaintiff)  it  executor  {or  administrator)  y 

696. 
defence  hy  an  executor  or  adminietrator  to  an  action  for  the  price  of 

goode  told  to  the  deceased^  and  on  accounts  stated  with  the  defendant, 

denying  the  sale  and  the  statitig  of  the  accounts,  697. 
defence  of  plene  administravit,  697. 
defence  of  plene  administravit  prater,  699. 
defence  of  plene  administravit  by  the  executor  of  an  executor,  700. 
defence  of  a  Judgment  debt  outstanding  against  the  deceased,  and  plene 

administravit  prater,  700. 
defence  of  a  judgment  recovered  against  the  defendant  as  executor,  and 

plene  administravit  prater,  702. 
defence  that  notices  were  given  and  assets  distributed  by  the  defendant 

under  22   ^  23    Vict.,  c,  35,  s.  29,   before  he  had  notice  of  the 

plaintiffU  claim,  703. 
defence  to  an  actum  charging  the  defendant  for  rent  as  assignee  of  the 

term,  that  the  defendant  became  assignee  only  as  executor,  and  that 

the  premises  yielded  no  profit,  and  plene  administravit,  704. 
denial  of  executorship,  &o.,  must  be  pleaded  specially,  696. 
limitation  of  aotionB  by  or  agpainst  executors,  &c.,  771,  773,  776, 

919. 
set-off  or  counterclaim  in  such  actions,  576,  824. 
defence  of  plene  administravit ;  its  effect,  697 — 699. 
judgement  of  assets  quando  aeciderint,  697 — 699. 
executor  knowingly  pleading  false  defence,  costs  against,  697. 
evidence  under  plene  administravit,  698. 

retainer  by  executor  for  his  own  debt,  in  what  cases,  698,  699. 
interrogatories  to  discoTer  assets,  &c.,  699. 
execution  on  judgment ;  devastavit,  &c.,  699. 
defence  of  plene  administravit  prater,  699. 
executor  of  an  executor,  696,  700. 
outstanding  debts  of  higher  degree,  and  plene  administra/pit  prater ; 

mode  of  pleading,  700,  701. 
priorities  of  different  kinds  of  debts,  701. 
effect  of  32  &  33  Vict.,  c.  46,  as  to  specialty  debts,  700,  701. 
debts  for  rent,  701. 

debts  on  judgments  ag^ainst  deceased,  701. 
registration  tiiereof ;  necessary  for  priority,  701. 
effect  of  judgements  ag^ainst  executor;  registration  not  required, 

701. 
foreign  judgments,  702. 

replies  to  defences  of  outstanding  judgements,  &c.,  702. 
executor  not  bound  to  plead  Statute  of  Limitations  as  defence, 

699,  702. 
transfer  of  actions  after  administration  order,  702. 
statutory  provisions  as  to  relief  from  claims  of  which  he  has  no 

notice,  after  notices  published  by  him,  703. 
defences  by  tenant's  executor  sued  as  assignee  of  the  term,  704. 
actions  for  wrongs ;  application  of  maxim  actio  personalis  moritur 

cumpersond,  424,  896. 
actions  by  executors  under  Lord  Campbell's  Act,  defences  to, 

896,  897. 
payment  into  Court  in  such  actions,  897. 
defences  to  claims  under  the  Employers'  Liability  Act,  468,  927, 

897. 


EXONERATION.    See  BsBOisazoK. 

3z2 
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EXTORTION, 

money  obtained  by,  when  reooverable,  293,  294. 
exoearive  obai^ipes  bj  carriers,  173,  178. 
exoeasive  chaises  of  bailiff  for  a  distress,  422. 
extorted  fees,  293,  294. 

EXTRA  VIAM, 

replies  of  treepaflses  txtra  piam,  995,  1000 :  «m  Watb. 


FACTOR,  209.    See  Aoxht  ;  Bbokbb  ;  Sxr-oir. 

FACTORS*  ACrrS,  387,  913,  914.    /S^  Oontxbsiqk  ;  Lim. 

FALSE  IMPRISONMENT.    See  Tbvpisb  to  thb  Pbbsov. 

FALSE  REPRESENTATION.    See  F&ixm,  and  Salb  of  Laxd. 

FALSE  RETURN.    See  Shbbqv. 

FARRIER,  910.    See  lam. 

FEES.     See  ABBinuTioif ;   OouiraEL;   Oustok;  EzroBmur;  Mbdkgal 
Attevdanob,  &0. 

FELONY, 

claimtfor  defamation  imputing  felony,  405,  406. 

juetijication  of  an  arrest  for  a  felony  eommttted,  or  on  euepicion  of 

felony,  974,  977. 
reply  to  defence  of  the  Carriers  Act,  that  the  loss  was  occasioned  by  the 

felony  of  the  carrier's  servants,  669. 
right  to  arrest  for  felonj,  or  suspicion  of  felonj,  974 — 977. 
action  for  matters  amounting-  to ;  defendant  cannot  plead  that 

there  has  been  no  prosecution  for  it,  897,  978. 
effect  of  compounding  felonj,  728,  897 :  see  Illeoalitt. 

Attd  sec  CoNTiOTzoN  of  Fblony. 

FENCES, 

claim  for  not  repairing  a  fence  bettceen  adjacent  closes  of  land,  431. 
defence  to  an  action  for  a  trespass  by  the  defendant's  cattle  on  tie 

plaintiff's  land,   that  the  trespass  teas  cmsed  by  defects  in  the 

plaintiff's  fences,  trhich  he  teas  bound  to  repair,  898. 
defence  to  an  action  for  trespass  to  land  and  destroying  fences,  thai  the 

fences  were  an  obstruction  to  the  defendant's  right  ofcommon^  898. 
liability  to  fence,  how  arising,  429. 

trespasses  by  cattle  through  defects  of  fences ;  remedies,  430,  525. 
action  for  not  repairing  fences,  when  lying,  uid  against  whom ; 

damages,  430,  897. 
statutory  duties  of  railway  companies  as  to  fences,  gates,  &c.,  431. 
statutory  duty  to  fence  machinery  in  factories,  431. 
defects  of  fences ;  reply  to  justification  of  disb^ess  of  cattle  damtmge 

feasant,  897. 

FERRY, 

claim  for  disturbing  the  plaintiff's  ferry,  432. 

ri^ht  of  ferry ;  what  amounts  to  distorbanoe,  431,  432. 

injunction,  when  obtainable,  432. 

FIERI  FACIAS,    See  Pboobss  ;  Shsbiff. 
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EIBE  INSUEANGE.    See  Ltoubajtob. 

FIRM.    See  Pabxhkbs  ;  and  see  Bills  of  Exghanox,  &o.  ;  Nambs  ov  thb 


FISHERY, 

claim  for  trespass  to  the  plaintif* » Jiahery,  433. 

several  fishery ;  action  for  trespass ;  evideoce,  433. 

arms  of  the  sea  and  navigable  riyers ;  ownenhip  of  soil ;  right  of 

fishing,  433. 
no  publ^  right  of  fishing  in  non-tidal  rivers,  433,  898. 
foreshore,  primdfaeie  title  of  Grown  to,  433. 
oommon  of  fishery  or  free  fishery,  433. 
Crown  grants  of  fishery,  433. 
effect  of  liver  changing  its  oonrse,  433. 
free  fishery  in  gross,  not  claimable  nnder  the  Flresoription  Act,  898. 

FIXTURES, 

statement  of  claim  for  the  price  of  fixtures,  210. 

defences  justifying  the  removal  of  tenant*  s  fixtures,  960. 

right  of  removing  tenant's  fixtures ;  trade  fixtures,  &c.,  960. 

sue  of  fixtures  to  landlord  or  incoming  tenant  not  within  s.  4  of 

the  Statute  of  Frauds,  210. 
conversion  of  fixtures  after  severance ;  how  described,  388. 
fixtures  privileged  from  distress,  415 :  see  Dibtbbss. 

FOBBEABANGE, 

statement  of  claim  on  a  promise  made  in  consideration  of  forheairanee  to 

prosecute  an  action,  211. 
defence  denying  consideration  for  the  defendant's  promise,  705. 
forbearance,  when  a  sufficient  consideration  for  a  contract,  210, 211. 
compromise  of  an  action  enforced  in  the  action  itself,  211. 
action  to  set  aside  such  compzomise,  211. 

And  see  QfUAXAMram. 

FOBdBLE  ENTRY,  972,  984. 

FOBEIQN  ATTAOEOCENT,  681. 

FOREIGN'  BANRRUPTGT,  685.    See  BAnxoncrr. 

FOREiaN  BILLS,  NOTES,  Ac,  147.    See  BniM  or  EzoEAxca,  fto. 

FOREIGN  COMPANY.    See  Coxpivt,  and  LmxAXunr,  Sxatddbi  ov. 

FOREIGN  JUDGMENTS.     See  Eseoffbl;   JinDauBns;   JinxucaHT 

RaOOTBBBD. 

FOREIGN  LAW, 

defence  of  French  law,  705. 

defence  of  Colonial  law  and  reply  thereto,  stating  olgeetion  in  point  of 

law,  705. 
foreign  or  colonial  law  must  be  specially  pleaded,  11,  705. 
law  applicable  as  to  foreign  bills,  &c.,  147. 
foreign  laws  as  to  limitation  of  actions,  771,  772. 

And  see  JvDQinssnss, 

FOREIGN  SOVEREIGN  OR  STATE, 
actions  by  or  against,  193. 

FORFEITURE.     See  Ootmancn  pob  Fklovy,  and  Lahslqbd  ixd 

TlVAllT. 
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FORMS, 

general  f  ormB  of  pleadings :  see  Statexbzit  op  Glahc  ;  Bkfjshuu 

IN  Gbnkbal  ;  Replies  amb  SuBSBQUXBnp  PiSADimw ;  Couhtbe- 

glaucs  ;  Pbocebdinob  nr  Lieu  of  Dbmubbsb,  &o. 
example  of  a  statement  of  claim,  defence  and  connterdaim,  and 

replj,  35,  585. 
forms  of  pleadingfB  in  partioolar  oaaes :  see  the  variom  hmdings, 
the  forms  of  plcMing^  g^yen  in  the  Appendices  to  the  Rules  are  to 

be  followed,  when  applicable,  7. 
forms  of  particnlazB :  see  Pabticulabs,  post;  and  Paxbmtb. 
forms  of  notices :  see  "^anasa,  jfott. 
roles  as  to  fonnal  parts  of   pLeadings:  see  Date^  Title,  aed 

DssoBiFnoN,  &o.,  ov  Plbadinos. 
rules   as   to  pleading  generally:    see  PLBADnrae   nr  Gbnebal; 

Defences  in  General  ;  and  Refues. 

FORMS  OF  ACTION.    See  AonoN. 

FRAUD, 
I.  Actions  for  fraud, 
statements  of  claim : 
for  damages  for  fraudulent  misrepresentation  on  the  sale  of  the  goodviU 

and  lease  of  a  publichouse,  436. 
for  fraud  in  selling  an  unsound  horse  by  a  false  representation  that  it 

was  sounds  436. 
against  a  director  of  a  company  for  inducing  a  person  to  take  shares  by 

fraudulent  representations  contained  in  a  prospectus^  436. 
against  a  director  of  a  company  for  compensation  for  loss  or  damage  from 

untrue  statements  in  a  prospectus^  under  the  Directors'  LiaiiKty 

Act,  1890..  439. 
for  fraudulently  representing  that  a  third  person  might  safely  be  trusted 

with  goods  on  credit,  439. 
defences  to  actions  for  fraud : 
defence  to  an    action  for  fraudulent  misr^eseniations,  denying  the 

making  of  the  representations ,  899. 
defence  to  a  like  action,  denying  that  the  representation  uras  intended  to 

induce,  or  did  induce,  the  plaintiff  to  make  the  alleged  eontraet,  ^.,899. 
defence  to  a  like  action  that  the  representations  were  true,  899. 
defence  to  a  Uke  action,  denying  that  the  defendant  knew  the  repre^ 

sentation  to  be  false,  and  stating  that  he  bcnul  fide  believed  it  to  be 

true,  899. 
defence  denying  the  alleged  damage,  899. 
general  defence  to  a  claim  for  fraud  in  selling  an  unsound  horse  by 

falsely  representing  that  it  was  sound,  900. 
defence  to  an  action,  under  the  Directors^  Liahility  Act,  1890,  far 

damages  against  a  director  for  an  untrue  statement  in  a  prospectus^ 

that  the  defendant  on  reasonable  grounds  believed  the  statement  to  be 

true,  900. 
defence  to  an  action  for  a  fraudulent  representation  as  to  the  sokeney  rf 

a  third  person,  that  the  alleged  representation  opos  not  in  writing 

signed  by  the  defendant,  as  required  by  s.  6  of  the  9  Geo,  IV,  e. 

14.. 900. 
See  "  Defence  of  fraud  in  actions  on  contracts,"  infra, 
action  for  damages  for  fraud  ;  when  it  lies,  434. 
what  constitutes  fraud,  434. 
damage— essential  to  the  action,  434,  899. 
mere  negligence,  if  honest,  will  not  support  the  action,  484. 
reckless  misstatements  made  in  ignorance,  434. 
aotiye  concealment  may  amount  to  fraud,  434. 
not  BO  mere  silence  when  no  duty  to  speak,  434. 
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frandulent  warranty  on  sale  of  goods  ;  option  to  sue  either  on 

contract  or  for  wrong  ;  alternative  didms,  434. 
fraud,  where  charged,  should  he  distinctly  alleged,  435. 
effect  of  suing  solely  for  fraud,  where  the  facts  stated  show  some 

other  cause  of  actioB  without  fraud,  435. 
costs,  where  fraud  is  alleged  and  not  proved,  435. 
principal  when  responsible  for  fraud  of  agent,  435. 
damage  recoverable  in  action  for  fraud,  435. 
misrepresentation  as  to  matter  of  law,  435. 
officers,  &c.,  of  a  company  Tnalring  faise  statements  in  prospectus, 

&c. ;  when  action  lies,  436,  437. 
prospectus  not  specifying  previous  contracts  made  by  company  or 

its  promoters,  when  deemed  fraudulent,  437. 
liabihty  for  false  statements  in  prospectus,  under  the  Directors* 

LiabiHty  Act,  1890.. 437,  438. 
representations  as  to  (diaraoter  and  credit  must  be  in  writing,  and 

signed  by  the  party ;  representations  partly  written  and  partly 

verbal,  439,  440. 

n.  Defence  of  fraud  in  actions  on  contracts  : 
defenee  thai  the  eontraet  tvtu  procured  by  the  fraud  of  the  plaintiff, 

707. 
defence  that  the  defendant  was  induced  to  contract  by  fraud,  and  after' 

war  da  repudiated  the  contract  J  708. 
defence  to  an  action  for  the  price  of  goode  told  and  delivered^  that  the 

defendant  wae  induced  to  purchase  the  goods  by  fraud,  and  returned 

them  on  discovery  of  t?^  fraud,  708. 
defence  to  an  action  by  a  company  for  caUs,  that  the  defendant  was 

induced  to  become  a  shareholder  by  fraud,  and  repudiated  the  shares, 

708. 
fraud,  how  pleaded ;  what  particulars  requisite,  705. 
contracts  procured  by  fraud,  voidable,  but  valid  till  disaffirmed, 

705. 
disaffirmance  must  be  without  unreasonable  delay,   and  while 

original  position  can  be  restored,  705. 
rights  previously  acquired  by  innocent  third  parties,  706. 
fraud  of  agents,  directors,  &c.,  706. 
defence  of  fraud  in  action  against  shareholder  for  calls,  &c.,  when 

available,  706,  707. 
winding-up  before  disaffirmance ;    action  agfainst  directors,  &c.> 

for  misrepresentations,  706. 
mere  fact  uiat  defendant  had  means  of  knowledge,  no  reply  to 

defence  of  fraud,  707. 
"  inducing,"  what,  707,  436. 

innocent  misrepresentations,  when  an  equitable  ground  for  rescind- 
ing contract,  707. 
fraudulent  concealment,  in  what  cases  an  answer  to  defence  under 

Statute  of  Limitations,  707,  770. 
counterclaim  for  fraud,  when  advisable  to  add,  707. 
fraud  on  third  party ;  illegality,  707. 


FRAITDS,  STATUTE  OF, 

defence  of  the  Statute  of  Frauds  to  an  action  upon  a  contract  entered 
into  before  the  coming  into  operation  of  the  Sale  of  Goods  Act,  1893, 
for  the  sale  of  goods  for  the  price  of  £10  or  upwards,  709. 
drfenee  under  s.  ^of  the  Sale  of  Goods  Act,  1893,  to  an  action  upon  a 
contract  entered  into  subsequently  to  the  coming  into  operation  of  the 
Act,  for  the  sale  of  goods  of  the  value  of  £10  or  upwards,  710. 
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FRAUDS,  STATUTE  OF-^oontinued. 

defimee  to  an  action  upon  a  contract  within  t.  i  of  the  Statute  oj 

FraudSf  where  the  statement  of  elaim  ehowe  that  the  contract  ie 

within  that  section,  711. 
a  like  form  in  an  action  upon  a  ptarantee,  716. 
the  like,  to  an  action  for  wrongfitl  dismissal  of  a  servant,  where  it  does 

not  appear,  from  the  statement  of  claim,  that  the  contract  was  one 

which  could  not  be  performed  within  a  year  from  the  making  ihereof, 

711. 
defence  of  the  Statute  of  Frauds  to  an  action  for  tpee\/ic  perfinmumee, 

821. 
Statute  of  Fraodfl;  how  pleaded,  709. 
not  by  objection  in  point  of  law,  709. 

provisions  of  s.  17  of  the  Statute  of  Frauds  and  of  Lord  Tenter- 
den's  Act  as  to  the  s^  of  goods,  now  repealed,  709,  710. 
like  provisions  of  s.  4  of  the  Sale  of  Qoods  Act,  1898.  .710. 
provisions  of  s.  4  of  the  Statute  of  Frauds,  711. 
promisee  hj  executors ;  guarantees ;  agreements  in  oonsideniioa 

of  mamage ;  sale  of  land ;   agreements  not  to  be  peif onned 

within  a  year,  711 
equitable  doctrine  as  to  part  perforaianoe,  taking  a  oaae  oat  of  the 

statute,  when  applicafle,  711,  786. 
J.nd  see  LaxdLobd  ajsd  Tivaxt  ;  Rwcnamm. 

FKBIGHT.    See  Shipfito. 

FRIENDLr  SOCIETIES^  848,  842.    See  Soodbeu. 

FRIVOLOUS  OR  VEXATIOUS  PLEADINGS,  601. 

FUNERAL  EXPENSES, 

statement  of  elaim  by  an  undertaker  for  funeral  expenses,  212. 
liability  of  executor  for,  2X2. 
liability  of  husband  lor  funeral  of  wile,  to,,  212. 
cc€Oiation,  legality  of,  212. 


FURTHER  DEFENCE,  654, 665.  See  Dsnvoni  ixnani  Aran  Aonov. 

FURTHER  MAINTENANCE,  666. 

FURTHER  PARTICULARS,  37.    SeeTASBtJOLum. 

FURTHER  REPLY  TO  OOUNTERCLAIM,  688.    See  OomnE- 


GAME,  611.    See  Bsoomm. 

aunsa, 

defence  that  the  contract  sued  on  was  a  gaming  or  wagering  contract, 

714. 
defence  under  the  Gaming  Act,  1892,  to  a  claim  for  money  paid  at  the 

request  of  the  defendant,  that  the  payment  was  made  in  respect  of  a 

gaming  or  wagering  contract,  715. 
the  like  to  claims  by  a  betting  agent  for  money  lent  to  the  defendant 

and  for  money  patd  and  work  done  for  him  at  his  request,  715. 
drfence  to  an  action  on  a  promissory  note  or  cheque,  that  the  note  or 

cheque  was  made  or  drawn  for  money  lost  to  the  plaint\fupon  a 

wager,  715. 
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QAXLNOt—cofitinued. 

defence  to  an  action  on  a  bill  of  exehangCt  that  the  bill  woe  accepted  by 

the  defendant  for  money  won  by  the  plaintiff  from  the  defendant  by 

gaming  J  716. 
defence  to  a  like  action  by  an  indorseCf  that  the  bill  wat  accepted  by  the 

defendant  for  money  won  by  the  drawer  from  the  defendant  by 

gaming,  and  that  the  bill  wae  afterwarde  indorsed  to  the  plaintiff 

with  notice,  or  without  epneideration,  or  when  overdue,  716. 
"wagen  at  oommon  law,  712. 
proviaiona  of  5  &  6  Will.  IV.  o.  41,  aa  to  billa  or  notes  for  moniBj 

won  by  gaming ;  illegal  oonsideration,  712. 
proviaiona  of  the  Ghtming  Act,  1845,  aa  to  gaming  or  wagering 

oontracta,  712. 
what  oontraota  are  void  thereunder,  712. 
saving  aa  to  subscriptions  for  plate  or  prize,  &c.,  in  lawful  games ; 

when  applicable,  712,  713. 
aotiona  against  stakeholder,  713. 
effect  of  above  enactments  on  bills  or  notes,  &c.,  714. 
provisions  of  the  Gaming  Act,  1892 ;  their  effect,  712,  713. 
money  paid  by  betting  agent  to  discharge  lost  bets,  &o.,  not 

recoverable,  713. 
his  liability  for  mone^  received  from  losers  of  bets,  713. 
not  liable  for  neglecting  to  make  bets  for  principal,  716. 
money  lent  for  illegal  gaming,  not  recoverable,  716. 
loan  for  purpose  of  paying  bets  already  lost,  716. 
wagering  contracts  of  insurance,  237,  243,  714. 
wagering  contracts  as  to  stodka  or  shares,  what  are,  714. 
lotteries,  714. 

GARNISHEE.    See  AxTAamoDrr  ov  Dxbt. 

GENERAL  ISSUES, 

under  fonner  system  of  pleading,  649 :  see  DsnAXfl. 

GUT, 

oral  gift  of  chattel,  incomplete  without  delivery,  791. 

GOODS.    See  Saxoi  of  GkwDe ;  TsBSPifls,  and  CkxtmaaoK ;  DmaMTum. 
GOODWILL.    See  Tbadb. 

GRANT.     See  Liaass ;    Watb  ;  and  see  Lost  G^baht,  and  Ezbhbet  ; 
IffiBTTT ;  SaooiDro,  ftc. 

GROWING  CROPS.    See  Cbots. 

GUARANTEES, 

statements  of  claim : 
upon  a  guarantee  for  the  price  of  goods,  214. 
against  a  principal  debtor  and  his  surety  on  a  guarantee  for  goods  sold, 

216. 
on  a  guarantee  for  due  accounting  by  a  collector,  216. 
a  like  form  for  special  indorsement  upon  a  writ,  216. 
defences: 
denial  of  the  contract  of  guarantee,  716. 

defence  that  the  alleged  contract  did  not  satisfy  the  Statute  of  Frauds, 
as  modified  by  s.  S  of  the  Mercantile  Law  Amendment  Act,  1856 . . 
716. 
defence  to  an  action  on  a  guarantee  for  the  price  of  goods  sold,  that  the 
plaintiff  did  not  supply  the  goods  on  the  guarantee,  717. 


1060  Index. 

aUABANTEES— ^oft^ntM/. 

defence  to  a  like  actum,  that  the  plaUUif  did  not  eupphf  the  goode 

according  to  the  temu  of  the  guarantee,  717. 
defence  to  a  like  action,  that  the  goods  toere  sold  to  the  principal  on 

credit,  and  that  the  period  of  credit  had  not  expired  at  the  time  of 

action  brought,  717. 
defence  to  an  action  on  the  guarantee  of  a  debt,  qf  payment  hy  the 

principal,  717. 
drfenee  to  an  action  on  a  continuing  and  revocable  guarantee,  that  the 

defendant  revoked  the  guarantee  before  the  transactiona  dtteged^  718. 
defence  that  the  guarantee  was  procured  by  fraud,  707. 
defence  to  a  like  action,  that  the  plaintiff  diaeharged  the  defendant  by 

giving  time  to  the  principal  debtor,  719. 
a  like  defence,  where  the  surety  is  sued  as  principal  upon  a  promissory 

note  on  which  he  appears  as  primarily  liable,  657. 
reply  to  the  preceding  defences,  that  the  remedies  against  the  surety 

were  reserved  by  the  agreement  for  giving  time,  722. 
reply  to  like  defences,  that  the  time  was  given  in  pursuance  qf  provi" 

sions  contained  in  the  guarantee,  722. 
defence  including  an  oltfection  in  point  of  law,  that  the  guarantee  discloses 

a  past  consideration  on  the  face  of  it,  603. 
defence  to  an  action  on  a  guarantee  for  due  accounting  by  a  collector,  that 

he  did  duly  account,  722. 
defence  to  a  like  action  that  the  collector  was,  without  the  assent  of  the 

guarantor,  continued  in  the  service  of  the  plaintiff ,  after  discovery  by 

the  plaintiff  of  acts  of  dishonesty  on  the  part  of  the  coUeetcr,  which 

rendered  it  the  duty  of  the  plaintiff  to  discharge  such  collector, 

722. 
gxuunmtees  muBt  be  in  writing  bj  the  Statute  of  Frauds,  212. 
what  amounts  to  a  gpnarantee  within  the  statute,  212,  213. 
eyidenoe  of  the  circumstanoes,  &o.,  how  far  admiMsible,  213. 
the  oonsideration   need   not  appear  in  writing ;    effect  of  the 

Mercantile  Law  Amendment  Act,  213. 
statement  of  olaim,  mode  of  pleading,  218. 
omission  of  allegation  that  uie  guarantee  is  in  writing,  no  ground 

for  objeotion  in  point  of  law,  213. 
surety  not  entitled  to  demand  or  notice  of  de&ult,  unless  stipulated 

for,  213. 
right  of  surety  after  paying  the  debt,  &o.,  to  assignment  of 

securities  held  by  the  creditor,  213,  214,  719. 
action  by  surety  against  principal  for  money  paid,  214. 
right  of  contribution  between  co-sureties,  214. 
representations  as  to  credit  or  solTcnoy  of  a  third  person,  489. 
gxuurantees  for  honesty,   ftc,  of  a  servant ;  mere  negliflenoe  of 

employer  no  defence ;  knowingly  oontinuiog  the  employmeiit 

after  acts  of  dishonesty,  when  a  defence,  215,  718,  722. 
statements  of  claim  on  certain  guarantees  may  be  specially  indorsed 

on  the  writ,  216. 
defence  of  the  Statute  of  Frauds;   the  writing  need  not  show 

consideration,  716. 
pleading  non-performance  of  conditions  precedent,  717. 
continuing  guarantee  usually  rerocable  as  to  future  transaotiona, 

718. 
effect  of  notice  of  guarantor's  death,  718. 
guarantee  for  good  conduct,  when  revocable  as  to  future  mattens, 

718. 
guarantee  given  to  a  firm ;  change  in  firm,  718. 
creditor  not  bound  to  disclose  all  material  facts  to  surety,  718. 
surety,  on  paying  debt,  entitled  to  creditor's  remedies  and  secoiitiea 

agamst  principal,  213,  214,  719. 
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QXJABJi:STEE8— continued. 

effect  of  creditor's  giving  time  to  principal ;  -when  a  discharge  of 
surety,  719,  720. 

reeeryation  of  rights  a^inst  snretj,  719,  720. 

mere  giving  of  time  without  binding  agreement  to  give  it,  nsoallj 
no  discharge,  719,  720. 

discharge  of  surety  by  creditor  oausong  loss  of  seountieB,  ftc,  or 
departing  from  terms  of  original  contract,  720. 

principal's  discharge  under  the  Bankruptcy  Act,  does  not  discharge 
surety,  721. 

surety  after  paymenti  usually  entitled  to  dividends  in  such  bank- 
ruptcy, &c.,  721. 

but  the  terms  of  limited  guarantees  sometimeB  exclude  this  right, 
721. 

defences  by  sureties,  where  sued  on  instruments  which  appear  to 
make  them  pzimanly  liable  as  principids,  721. 

guarantees  for  honesbr  and  good  conduct  of  servants,  216,  718, 
720,  722. 

change  in  servant's  contract  or  duties,  &o.,  without  surety's 
consent,  720. 

effect  of  master  continuing  employment  after  discovering  dis- 
honesty, 216. 

mere  negligence  or  laches  on  his  part,  no  defence,  722. 

GTJAKDIAN.    See  Tstast  and  Infajtot. 

GUABDIANS  OF  THE  POOR, 

atiaement  of  claim  against^  192. 
incorporated  b^  statute,  192. 
special  limitation  of  actions  against,  for  debts,  768. 
8ee  CovpOEAXiov. 


HEALTH.    SeeT^VTBAScat;  Pubuo  Health. 

HEIRS  AND  DEVISEES, 
statements  of  claim : 

against  heir  and  devitee,  for  a  debt  due  under  a  covenant  by  the  testator ^ 

217. 
by  heir  of  lessor  against  lessee  (on  a  covenant  in  the  lease),  268. 
by  devisee  of  lessor  against  lessee  {on  a  covenant  in  the  lease) ,  269. 
defences: 
denial  of  heirship,  in  an  action  on  a  bond  or  covenant  of  the 

alleged  ancestor,  724. 
defence  by  an  heir  of  riens  per  descent  (11  Geo.  IV.  ^  1  WiU.  IV, 

c.  47,  s.  7),  724. 
denial  by  a  defendant,  sued  as  devisee,  that  he  is  devisee,  724. 
defence  by  a  devisee  ofiiffDB  per  devise,  724. 
reply  to  a  defence  of  liens  per  descent,  that  the  defendant  had  lands, 

^c.from  his  ancestor  (11  Geo,  IV,  #  1  Will,  IV.  c,  47,  s,  7),  724. 
liability  of  heir  at  common  law  on  covenants  expressly  binding  the 

heirs,  216. 
a  like  HabiHtY  imposed  by  statute  on  devisees,  216. 
lands  charged  in  equity  with  all  specialty  debts,  216. 
action  against  heir  and  devisee  on  specialties  binding  the  heir ; 

against  devisee  of  devisee ;  against  devisee  solely  where  no  heir, 

217. 
distinction  between  specialties  expressly  binding  and  those  not 

expressly  binding  the  heirs,  immaterial  as  reg^irds  deeds  under 

the  Conveyancing  Act,  1881 .  .217. 
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HEIBS  AND  TmYJSiEE&— continued. 

defenoes  b j  heirs  or  deyiseeB,  when  sned  on  upeoialtidB  binding  the 

heir,  723,  724. 
defences  of  riens  per  descent  and  rient  per  devise^  723. 
reply  thereto  under  the  statute,  723. 
assessment  of  valoe  of  assets,  723,  724. 
pleading  payment  of  other  specialty  debts,  724. 

HIGHWAYS, 

claim  for  placing  on  a  highway  an  obetructum  over  which  theplainHf 

felly  486. 
defence  to  an  action  for  trespass,  of  a  public  highway  over  the  land,  999. 
statutes  regnlating  highways,  440. 
provisions  of  the  Local  Goyemment  Acts,  1888  and  1894 ;  and  of 

the  Publio  Health  Acts,  1875  and  1895.  .440,  441. 
ownership  of  the  soil  of  highways  apart  from  statute,  441. 
ownership  of  ''streets"  under  the  Public  Health  Act,  1875.  .440, 

441. 
liability  to  repair ;  local  authorities,  &c.,  441. 
corporate  booies  acting  as  surveyor  of  highways,  not  liable  for 

damages  to  indiyiduius  by  non-repair,  441. 
but  may  be  liable  for  injuries  caused  by  n^ligence,  441. 
liability  of  tramway  companies,  442. 

liability  of  owner  of  locomotiye  for  damage  from  spaiks,  442. 
liability  of  owner  of  motor  car,  442. 
obstructions  to  highways,  480. 
defences  of  public  hi^wa^,  how  pleaded,  999. 
defences  under  the  Pubho  AuthoritieB  Protection  Act,  1893,  in 

actions  for  things  done  under  the  Acts  xeUiting  to  highways, 

Ac,  901,  946. 
And  see  NmsAiraB ;  Waxb,  &c. 

HIEtE, 

statements  of  daim: 
for  the  hire  of  goods,  218. 

agaimt  the  hirer  of  goods  for  breaches  ofaareement,  218. 
against  a  hirer  of  wagons  for  demurrage  of  the  wagons,  219. 
the  Ukefor  damages  fir  detention  beyond  the  allowed  time,  219. 
See  BAHJosm ;  Cowhbsiov;  Roweusox. 

HOBSE.    See  AanacsHT ;  Gaselb  ;  DnmaiB ;  Nbouobiob  ;  Wabbaxtt. 

HOUSE.    5(M  Laxdioed  AVD  Tbxakt  ;  Sxjtpobi  or  Laxd. 

HUNTING,  988.    See  Tsaspim  to  Laxd. 

HUSBANfB  AND  WIFE, 

statements  of  daim  in  contract : 
by  a  married  woman  suing  alone  for  debts  contracted  or  on  contracts 

made  during  coverture,  229. 
by  a  married  woman,  married  after  1882,  for  a  debt  due  to  her  on  a 

contract  made  before  her  marriage,  229. 
by  a  husband  and  wife,  married  before  1883,  for  a  debt  due  to  the  wife, 

which  teas  contracted  before  the  tnarriage,  229. 
against  a  married  woman  sued  alone  for  debts  contracted,  or  on  contracts 

made,  during  coverture  after  1882.  .230. 
against  a  married  woman  [and  her  trustees'\  on  a  covenant  made  by  her 

during  coverture  and  previously  to  1883,  claiming  payment  out  of  her 

separate  estate,  230. 
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against  husband  and  wife,  married  aftvr  1882,  fw  a  debt  contracted  by 
the  wife  before  the  marriaffe^  231. 
defences  in  contract : 

defence  to  a  claim  against  a  married  woman  personally  in  respect  of  an 
alleged  contract  made  or  debt  incurred  before  1888,  that  she  was  then 
under  coverture,  725. 
defence  to  an  action  against  a  woman  on  a  contract  made  by  her  during 
coverture  after  1882,  and  before  the  5th  of  December,  1893,  that 
being  a  married  woman  at  the  date  of  the  contract  she  then  had  no 
separate  property,  726. 
defence  by  a  married  woman,  that  she  made  the  contract  or  incurred  the 

debt  only  as  agent  for  her  htuband  or  another  person,  726. 
defence  by  a  husband  married  after  1882,  to  an  action  in  respect  of  the 
wife's  ante-nuptial  debts,  contracts  or  wrongs,  that  he  never  had  any 
property  from  or  through  his  wife,  726. 
the  like,  where  the  husband  had  property  from  or  through  his  wife,  but 

claims  to  deduct  payments,  fc,  727. 
defence  by  a  husband  married  after  the  passing  of  the  Married  Women's 
Ftoperty  Act,  1874,  and  before  1883,  to  an  action  in  respect  of  the 
wif^s  ante-nuptial  debts,  contracts^  or  wrongs,  that  he  never  had 
any  assets  toithin  the  meaning  of  that  Act,  727. 
position  of  married  women  at  common  law ;   incapacities  as  to 

actions  and  contracts,  219. 
alterations  effected  by  tlie  Married  Women's  Property  Acts,  1882 
and  1893.. 219  ^a«^. 
Procedure  in  Actions  by  and  against  Married  Women  : 
a  married  woman  may  now  sue  or  be  sued,  either  in  contract  or  in 

tort,  as  9k  feme  sole,  without  joining  husband,  219,  220,  442. 
her  remedies  for  protection  of  her  separate  property,  220. 
actions  by  or  against  her  as  executrix,  &c.,  or  trustee,  203. 
when  husband  may  be  joined  as  co-plaintiff  or  co-defendant,  220. 
joinder  of  persons  contracting  jointly  with  wife,  220. 
joinder  of  causes  of  action  in  actions  by  or  against  husband  and 

wife,  220. 
effect  of  suing  married  women  alone,  where  separate  property 

vested  in  trustees,  220. 
adding  married  woman  as  a  <*  third  party,"  220,  221. 
marriage  pending  action ;  action  does  not  abate,  30,  221,  725. 
claims  against  married  woman,  mode  of  stating,  221,  242. 
effect  in  equity  of  a  married  woman's  contracts  previously  to  1883 . . 

219,  221. 
provisions  of  s.  1  of  the  M.  W.  P.  Act,  1882,  as  to  a  wife's  con- 
tracts made  during  coverture ;   liability  in  respect  of  separate 
estate,  221. 
repeal  of  subsections  3  and  4  of  that  section,  221. 
until  that  repeal,  her  contracts  were  not  binding  under  the  Act, 
unless  she  then  had  free  separate  property ;  onus  of  proof,  221 . 
provisions  of  the  M.  W.  P.  Act,  1893,  as  to  contracts  made  by 

married  women  on  or  after  December  5th,  1893 . .  222. 
such  contracts   bind  after- acquired   property,   even    where    no 
separate  property  at  date  of  contract,  222. 
Ante-nuptial  Debts  and  Liabilities  of  Wife : 
the  liability  for  them  depends  on  the  date  of  the  marriage,  222. 
liability  at  common  law ;  liability  under  the  M.  W.  P.  Acts  of 
1870  and  1874  ;  liabiHty  under  as.  13—15  of  the  M.  W.  P.  Act, 
1882..  228— 225. 
under  these  sections  husband  and  wife  may  ^  be  sued  together  or 

separately,  though  the  cause  of  action  is  not  joint,  224. 
judgment  under  0.  XIY.  for  ante-nuptial  debt,  224. 
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debt  contracted  dnring  former  marriage,  224. 

liabilily  of  snrviving  husband  for    wife's    ante-nuptial  debts ; 

liability  of  widow,  224. 
Property  oi  the  Wife : 
rules  at  common  law  as  to  her  property;  husband's  right  to 

personal  chattels  in  possession ;  his  qualified  right  as  toeAom  m 

actum  ;  rights  as  to  land  and  chattels  real,  225. 
rules  in  equity  as  to  separate  property- ;  restraint  on  anticipation, 

&o.,  effect  of  the  Judicature  Acts,  225,  226. 
exceptions    from  common   law  rule  introduced   by  M.  W.  P. 

Act,  1870..  226. 
provisions  of  the  M.  W.  P.  Act,  1882,  as  to  jnopert^  of  women 

married  after  1882,  and  as  to  prox>Grty  acquired  after  1882  by 

women  married  before  1883 . .  226. 
saving  as  to  settlements  and  restraints  on  anticipation,  226. 
prop^ty  of  widow,  liability  of,  on  her  contracts  made  during 

coverture,  227. 
law  of  paraphernalia  ;  not  affected  by  the  Acts,  227. 
Wife's  Contracts  as  Agent : 
contracts  as  agent  of  husband ;  authority,  when  presumed ;  pre- 
sumption how  rebutted,  227. 
implied   authority  during   separation,  in  what  cases;   oftiw  of 

proof,  227,  228. 
ratification  of  contracts  made  without  authority,  228. 
husband  when  liable  for  money  lent  to  wife  for  necessaries,  228. 
separate  property  no  bar  to  her  contracting  as  agent  for  hus- 
band, 228. 
Actions  between  Husband  and  Wife : 
no  contracts  between  them  at  common  law ;  contracts  as  to  separate 

estate  were  valid  in  equity,  228. 
effect  of  the  Judicature  Acts  and  of  the  M.  W.  P.  Acts  as  to 

contracts  between  husband  and  wife,  228. 
contracts  as  to  conjugal  rights,  &c.,  228. 
action  on  covenants  in  separation  deed,  228. 
action  by  husband  against  wife  for  money  lent,  &o.,  228. 
summary  jurisdiction  as  to  questions  of  property  between  them, 

228,  229. 
judicial  separations,  protection  orders,  &c.,  229. 
wife  divorced,  or  judicially  separated,  or  obtaining  protection  order, 

is  in  position  of  a,  feme  sole,  229. 
a  decree  niei  for  divorce  does  not  change  ttaius,  229. 
Wife  Executrix,  &c. : 
wife  may  be  executrix,  &c.,  without  husband's  consent,  229. 
actions  by  or  against  wife  as  executrix  or  administratrix,  203. 
Defences  to  Actions : 
coverture  at  time  of  action  brought,  now  no  defence,  725. 
coverture  at  date  of  contract,  no  defence  in  itself  to  action  on 

contract  made  after  1882.  .725. 
defence  to  action  on  a  contract  made  after  1882  and  before  Decem- 
ber 5th,  1893,  that  defendant,  being  under  coverture,  had  then 

no  free  separate  property,  725. 
effect  of  judgment  against  husband  on  contract  made  by  him 

and  wife  jointiy,  725. 
coverture   after   1882,  not   a  disability  under  the  Statutes  of 

Limitation,  769,  922. 
defence  that  the  contract  sued  on  was  made  by  defendant  solely  as 

agent  for  her  husband,  &c.,  726,  227. 
defences  by  husband  sued  on  wife's  ante-nuptial  debts  or  liy^KiJitifis ; 

Statutes  of  Limitation,  &c.,  726. 
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statements  of  daim  in  tort : 
by  a  married  woman  tuing  dUma  in  retpeet  of  a  forong  eommitted  during 

the  coverture^  442. 
hf  hmband  and  wififor  damage  for  negligence  oaueing  personal  it^ry 

to  the  wife  after  marriage^  the  husband  eUUfning  in  respect  of  the 

damage  to  himself  443. 
against  a  married  woman  for  a  wrong  eommitted  by  her  during  the 

coverture,  444. 
against  husband  and  wife  for  a  wrong  eommitted  by  the  wtfe  during 

the  coverture,  444. 
against  husband  and  wife,  married  after  1882,  for  a  wrong  committed  by 

the  wife  before  marriage,  445. 
by  a  husband  for  enticing  away  and  wrongfully  harbouring  his  wife, 

445. 
actions  by  or  against  a  niariied  woman  for  wrongs;  mode  of 

pleading,  442,  219,  220. 
in  what  cases  husband  ma^  be  joined  as  co-plaintiff,  442. 
option  of  suing  husband  joinuy  with  wife  for  wrongs  committed 

by  her  during  coyerture,  442,  443. 
his  liabilily  texminates  on  determination  of  coyerture,  442. 
husband  not  liable  for  wrongs  committed  by  wife  during  judicial 

separation,  &o.,  443. 
wife  may  sue  husband   for  wrongs  to  her  separate  property, 

443,  220. 
no  action  between  them  for  wrongfs  in  other  cases,  443. 
injunction  restraining  husband  from  entering  wife^s  house,  in  what 

oases,  443. 
action  for  wrongs  committed  by  husband  and  wife  jointly,  or  by 

her  with  his  authority,  444. 
action  for  wrongs  committed  by  wife  before  marriage,  222 — 224. 
actions  for  enticing  away  and  wrongfully  harbouring  wife,  445. 
coyerture  in  general ;  no  defence  to  action  by  or  against  a  married 

woman  for  a  wrong,  901,  725. 
applications  for  joinder  of  wife  in  actions  by  or  against  the 

husband,  901. 
trespass  to  wife's  house ;  husband's  authority,  901. 
coyerture  now  no  disability  under  the  Statutes  of  Limitation,  769, 

901. 
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ILLEGALIT7, 

defence  to  an  action  on  a  botid,  that  the  botid  was  given  for  an  immoral 

consideration,  727. 
defence  to  an  action  on  a  separation  deed,  that  the  deed  illegally  pro- 

vided  for  future  separation,  729. 
defence  to  an  action  for  the  price  of  goods  sold,  and  on  accounts  stated 

in  respect  of  the  same  matters,  that  the  debt  was  for  spirits  sold  in 

quantities  of  less  value  than  twenty  shillings,  729. 
defence  that  a  contract  sued  upon  was  a  contract  by  way  of  gaming  or 

wagering  wUhin  the%  ^^  Vict.  e.  109,  s,  18.  .714. 
defence  to  an  action  on  a  marine  policy,  denying  the  plaintiff*  s  interest 

(19  Geo.  //.  c.  37),  738. 
objection  in  point  of  law  to  a  like  action,  on  the  ground  that  the  policy 

was  avoided  by  19  Geo,  II,  e.  37,  s.  1 .  .602. 
defence  that  a  bill  of  exchange  was  given  for  an  illegal  consideration, 

649. 
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defence  that  the  eontraet  %»  void  at  being  in  illegal  restraint  of  trade^ 

730. 
defence  of  illegality  ;  how  pleaded,  727. 
effect  of  illeguity,  thoogh  not  pleaded,  appearing  on  plaintiffs 

own  eyidence,  727. 
illegality  in  promiM,  728. 
illegality  in  consideration,  728. 
severable  promises,  728. 

contracts  m  unlimited  or  unreasonable  restraint  of  trade,  728. 
illicit  cohabitation,  &c.,  728. 
componnding  a  felony  or  other  public  offence,  729. 
money  paid  under  illegal  contract  or  for  illegal  puipoee,  729. 
separation  deeds,  729. 
illet^ty  in  sales  of  spirits,  729,  780. 
Sunday  trading,  846. 

And  see  G^iPAirr,  and  Sooneim. 

IMPLICATION.    See  SnpuLATioire. 

IMPOUNDING.    See'DwnoBSB;  Rspumir. 

IMPRISONMENT.    See  Tbespass  to  thb  Pebson,  and  Pbogbsb. 

INCONSISTENOT, 

pleading  alternative  or  inconsistent  defences  or  replies,  547,  562. 
pleadings  must  not  contain  allegations   inconsistent  with   the 
party  8  previous  {headings,  662. 

INDEBITATUS  COUNTS.    See  Common  Ootthtb. 

INDEMNITIES, 

statements  of  claim : 

bg  the  acceptor  of  an  aeeomniodation  biU  on  the  contract  to  indemnifg 

him,  232. 
on  a  promise  to  indemnify  the  plaintiff  against  defending  an  aetion,  233. 
other  forms  of  statements  of  claim  on  contracts  of  indemnity ,  234. 
defences: 

denial  of  the  eontraet,  616,  617. 

denial  of  the  alleged  breach,  73L 

denial  that  the  plaintiff  was  damnified,  731. 

the  like,  where  the  plaintiff  sues  upon  a  bond,  and  the  statement  of 

claim  does  not  disclose  that  the  bond  sued  on  teas  a  contract  of 

indemnity,  732. 
defence  that  the  alleged  loss  or  damage,  ^.,  did  not  result  from  the 

matters  indemnified  against,  732. 
defence  that  the  plaintiff  was  damnified  by  his  own  wrong  or  default^ 

732. 
mere  indemnity  need  not  be  in  writing,  213,  232. 
notice  of  damnification  not  a  condition  precedent  unless  stipulated 

for,  232,  731. 
effect  of  notice  of  daim  or  action,  232. 
what  costs  recoverable  on  indemnity  against  claim,  232. 
indemnity,  when  implied ;   assignees  of  lease  and  original  lessee; 

principal  and  agent,  Ac,  232,  730. 
implied  indemnity  to  drawer  or  acceptor  of  accommodation  Un, 

233. 
costs  of  action,  when  recoverable,  as  money  paid  under  indemnity, 

233. 
Statute  of  Limitations  running  from  damnification,  233. 
third-party  procedure;    adding  persons  liable  to  indemnify  as 

third  pturties,  730,  731,  592. 
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denial  that  plain tiif  has  been  damnified  ;  mode  of  pleading,  731. 
damnification  usjuallj  a  condition  precedent  to  action  or  indemnity, 

731. 
in  what  oases  mere  liability  is  sufficient,  731. 

INDENTURE.    See  Deed. 

INBOBSEMENT.    See  Bills  of  Exghakqe  ;   SmFPoro ;  Special  In- 

DOBSBKENTS;    WbIT  OF  SxTXXOIVB. 

INDUCEMENT, 

matters  of  inducement,  what,  56,  551,  856. 
denial  of,  551,  856. 

INDUSTRIAL  SOCIETIES.    See  Socibtibs. 

INFANCY,  732,  902.     See  Ihfaot. 

INFANT, 

eommencetnent  of  statement  of  claim  by  an  infant,  234. 

defence  of  the  infancy  of  the  defendant  at  the  time  of  the  alleged 

contract,  736. 
the  like,  where  the  defendant  ie  still  an  infant,  735. 
reply,   that  the   debt  sued  for  teas  for  necessaries  supplied  to  the 

defetidant,  735. 
defence  to  an  action  for  calk,  that  the  defendant  was  an  infant  at  the 

time  of  taking  the  shares,  736. 
reply  of  infancy  to  defetioes  under  the  Statute  of  Limitations,  ITJ, 
infants ;  how  to  sue  and  defend,  234,  735.. 
infant  plaintiff  repudiating  action  after  coming  of  age,  234. 
infant  co-contractor  repudiating  contract,  234. 
action  against  firm,  where  one  partner  an  infant,  234. 
claims  by  or  on  behalf  of  infants  under.Lord  Campbell's  Act,  446. 
defences  of  infancy  specially  pleaded,  732. 
effect  of  Infants'  Relief  Act,  1874 . .  733. 
certain  contracts  absolutely  void  thereunder,  732,  733. 
no  action  on  any  ratification  of  infant's  contracts  after  full  age, 

or  on  promise  after  full  age  to  pay  debt  contracted  during 

infancy,  733. 
application  of  this  proyision  to  set-off,  734. 

distinction  between  ratification  and  new  independent  promise,  733. 
provisions  of  Betting  and  Loans  (Infants)  Act,  1892.  .733. 
bills  accepted  after  majority  in  respect  of  loan  contracted  during 

infancy,  733,  734. 
money  paid  by  infants  under  void  or  voidable  contracts,  734. 
infancy,  a  defence  to  actions  for  wrongs  founded  on  contract,  734. 
no  defence  to  actions  for  pure  torts,  734. 
infant  representing  himself  as  of  full  age ;  not  a  good  reply  to 

defence  of  infancy,  734. 
contracts  to  prejudice  of  infants,  void ;  but  contract  containing 

some  stipulations  against  infant,  may  be  good,  734. 
implied  admissions  in  pleading,  not  binding  infants,  735. 
infancy,  no  defence  to  contract  for  necessaries,  735. 
provisions  of  Sale  of  Goods  Act,  1893,  as  to  necessaries,  735. 
what  are  necessaries,  735. 
reply  of  necessaries  to  defences  of  infancy,  736. 
Statute  of  Limitations  ;  acknowledgment  by  infant,  736. 
property  acquired  under  voidable  contract ;  mere  fact  of  infancy 

not  a  sufficient  defence,  736. 

B.L.  4  A 
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INFERIOR  COURT.    See  Cebtiorabz  ;  Goxtbt  ;  JuBiSDionoK. 

INFORMER.    See  Penal  Statutes  ;  and  Judoxeiit  Recovebed  ;  Limi- 
tation, Statutes  of. 

INJUNCTION, 

I.  In  aotioDs  on  oontraots : 

fonni  of  injunetu>tis  to  restrain  breaches  of  contract ^  235. 

negative  oantraots,  enforceable  by  injnncuon  ;  implied  oontnots ; 

Beverable  stipulations ;  oontraots  affirmative  in  form,  235. 
stipulations  for  penalhr  on  breach,  no  bar  to  injunction,  235. 
stipulations  for  liquidated  damages,  maj  prevent  injunction;  in 

what  cases,  235. 

II.  In  actions  for  wrongs : 
claims  for  injunction : 

in  an  action  for  obstruction  of  light,  456. 

in  an  action  for  nuisance  by  smeih,  484. 

in  an  action  for  nuisance  by  pollution  of  water ,  540. 

in  an  action  for  infringement  of  a  patent,  488. 

in  an  action  for  infringement  of  a  trade  mark,  520. 

for  claims  of  an  injunctioti  in  other  cases :  see  Coftbiqrt  ;  SuFVOST ; 

Tbespass;  Wats. 
effect  of  the  Judicature  Acts  as  to  injunctions,  446,  404. 
the  jurisdiction  extended  to  all  Divisions  of  the  High  Court,  446. 
principles  on  which  injunctions  are  granted  or  refused,  not  altered, 

446. 
provisions  of  the  Judicature  Act,  1873,  s.  25  (8),  and  of  O.  I.  r.  12 ; 

interlocutory  injunctions,  &c.,  446. 
injunction  against  threatened  wrongs  to  property,  447. 
against  wrongfuUv  inciting  persons  to  break  contracts,  447. 
injunction  g^ntable  against  commencing  prooeedings  in  another 

Division ;  but  not  to  restrain  pending  proceedings  tiierein,  447. 
jurisdiction  to  give  damages  in  lieu  of  m,junction,  in  what  cases 

ezerciBed,  447,  448. 
injunction  not  in  general  obtainable  by  a  plaintiff  against  a  penoa 

added  as  third  party,  448. 
mode  of  pleading,  where  an  injunction  is  claimed,  448. 
defendant  may  claim  an  injunction  b^  counterclaim,  448. 
defences  to  actions  for  injunction,  objections  of  law,  &o.,  902. 
defences  under  statutes  authorising  works,  &c.,  902. 
former  provisions  as  to  notice  of  action,  held  not  applicable  to 

claims  for  injunction,  902. 
mere  lapse  of  time  no  bar,  acquiescence  or  laches,  when  a  defence, 

902,  903. 

INNKEEPER, 

claims  by  a  guest  against  an  innkeeper  for  loss  of  goods,  450. 
denial  of  the  acts  or  matters  complaifted  of,  856,  903. 
defence  denying  that  the  defendant  was  an  innkeeper,  903. 
defence  denying  that  the  plaintiff  was  a  guest  at  the  inn,  903. 
defence  denying  that  the  plaintiff  brought  the  goods  into  the  mm,  903. 
defence  to  an  action  against  an  innkeeper  for  the  loss  of,  or  injury  to, 

goods,  that  the  loss  or  ir^ry  was  oeeasiotied  by  the  negligence  of  the 

plaintiff,  903. 
defence  to  a  claim  exceeding  £30  for  loss  of,  or  it^fury  to,  goods  within 

s.    1   of  the  Innkeepers  Act,   1863,   stating  facts   protecting   the 

defendant  under  that  Act  from  liability  to  any  greater  amount  than 

£30.. 903. 
defence  that  the  goods  were  detained  under  a  right  qf  lien,  904,  912. 
who  is  liable  to  be  sued  as  an  innkeeper,  449. 
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innkeeper  bound  to  receive  trayellers,  449,  903. 

not  an  insurer  of  goods ;  liability  for  negUgence,  449. 

loss  of  goods  is  primd  facie  evidence  of  negligence,  449. 

the  action  for  loss  of  g^ds  maj  be  either  in  tort  or  on  implied 

contract.  449. 
liability  as  to  goods  of  third  persons,  in  what  cases,  449. 
limitation  of  liability  under  the  Innkeepers  Act,  1863.  .449. 
how  far  innkeepers  responsible  for  state  of  premises,  450. 
what  amounts  to  contributory  negligence  of  plaintiff,  904. 
lien  of  innkeeper,  a  general  Hen  ;  goods  of  third  persons,  &c.,  904. 
waiver  or  loss  of  lien,  904. 
no  right  of  sale  under  lien  at  common  law,  905. 
qualmed  right  of  sale  under  the  Innkeepers  Act,  1878 . .  906, 

INNUENDO.    i&^  Defamation. 

INSANITT, 

eommencemmi  ofdefeneet  by  lunatics  and  persons  of  unsound  mind,  737. 
defetice  that  the  defendant  was  ituane  at  the  time  of  eotUr acting ^  737. 
reply  of  insanity  to  defence  under  the  Statute  of  Limitations ^  777,  778. 
actions   by    or    agtunst   lunatics,    &o.,   procedure   in,   280:    see 

IjUNATICB. 

insanity,  when  a  defence  to  an  action  on  contract,  736. 
obligation  of  lunatic  to  pay  for  necessaries  supplied,  736. 
action  for  necessaries  supplied  to  wife  of  limatio,  737. 
agfent  of  lunatic ;  revocation  of  authority,  737. 
Statutes  of  Limitation ;  disability :  see  Ldotatiok,  Statutbb  of. 
lunatic  not  bound  by  implied  admissions  in  pleading,  737. 
justification  of  ooimnement  of  lunatic;  statutory  privileges  of 
persons  acting  under  the  Lunacy  Acts,  978 :  see  Lunatios. 

INSTALMENTS.    See  AooovirES  Stated  ;  Fboxibsobt  Notes  ;  Sale  of 
GtooDe,  &c. 

mSURANCE, 
I.  Marine  i>olioiee. 
statements  of  claim : 

against  an  underwriter  on  a  policy  of  insurance  on  a  ship  for  a  loss,  239. 

the  like,  against  an  incorporated  company ^  240. 

against  an  underwriter  on  a  marine  policy  for  a  eottstructive  total  loss, 

240. 
against  an  underwriter  on  a  policy  of  insurance  on  cargo  for  a  loss,  241. 
on  a  policy  of  insurance  upoti  goods  to  recover  for  a  general  average  loss, 

241. 
for  return  of  a  premium  paid  on  a  policy  of  insurance,  where  the  rish 

never  attached,  242. 
defences: 
denial  of  the  making  of  the  policy,  737. 
defence  denying  the  plaintiff* s  interest,  738. 
objection  in  point  of  law  that  the  policy  was  a/voided  by  \%  Qeo,  II, 

c,  S7,  <.  1..602. 
defence  denying  that  the  loss  was  by  the  perils  insured  against,  738. 
defence  that  the  loss  was  an  average  loss  within  the  exception  in  the 

policy,  739. 
defence  that  the  ship  was  not  seaworthy,  739. 
defence  that  the  ship  did  not  sail  on  the  day  warranted,  740. 
defence  that  the  ship  deviated  from  the  voyage  insured,  740. 
defence  that  the  policy  was  obtained  by  fraud,  740. 

4a2 
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defence  of  misrepresentation  of  a  material  fact  respeetittg  the  risk,  741. 

defence  of  concealmefit  of  a  material  fact  y  741. 

marine  insuranoe ;   a  policj  necessary ;   matters  to  be  specified 

therein  ;  limit  of  time ;  stamp,  &c.,  236. 
a  mere  '*  slip  '*  or  memorandum,  not  binding ;  how  far  eTidenee ; 

relation  back  to,  for  some  purposes,  236. 
partnership  subscribing  policy ;  firm  name,  236. 
contract  for  payment  out  of  the  funds  of  a  company,  236. 
policies  efiPected  by  agents ;  who  to  sue  thereon,  237. 
statutes  regpilating  marine  insurance,  236,  237. 
what  names  must  be  speciiied  in  policy,  236,  237. 
wagering  policies,  or  policies  maae  **  interest  or  no  interest,"  ftc, 

prohibited  as  to  British  ships,  237. 
insurable  interest,  what ;  how  stated  in  pleading,  237,  238. 
assignee  of  policy  may  sue  in  his  own  name  under  Policiea  of 

Marine  Assurance  Act,  1868 . .  237. 
who  is  an  assignee  within  the  Act ;  defences  to  actions  by  assignees, 

238. 
assignor  cannot  in  general  sue  after  assignment,  238. 
policies  ''  lost  or  not  lost,''  238,  738. 
what  is  a  loss  by  perils  of  the  seas ;  proximate  cause,  238. 
collisions ;  collision  clause ;  running-down  clause,  238. 
insurance  in  general  a  contract  of  indemnity,  239. 
subrogation  of  insurer,  after  payment,  to  insurer's  rights  against 

wrongdoers  who  caused  the  loss  ;  action  in  name  of  insttre<^  289. 
damages  in  nature  of  interest  in  actions  on  policies,  239. 
mutual  insurance  societies ;  effect  of  their  rules,  239. 
valued  or  open  policies,  238,  239. 
total  or  partial  Ions,  239. 

constructive  total  loss  ;  notice  of  abandonment,  240. 
general  average  ;  particular  averag^e,  241,  242,  739. 
premium  recoverable  back,  in  what  cases,  242,  243. 
not  where  risk  has  attached,  or  policy  is  void  for  illegality  or 

avoided  for  insured's  fraud,  242. 
goods  warranted  free  from  averages,  739. 
warranty  of  seaworthiness,  739. 

defences  to  actions  on  marine  policies ;  mode  of  pleading,  738. 
what  are  conditions  precedent,  738. 
names  stated  in  policy,  738. 

insurances  without  interest,  or  by  way  of  wagering,  &o.,  738. 
exceptions  in  policy  ;  goods  warranted  free  from  averages,  739. 
warranty  of  seaworthiness,  when  implied  ;  its  effect,  739,  740. 
insurers  not  liable  for  loss  of  goods  by  inherent  vice  therein,  740. 
defence  of  deviation,  740. 

defence  of  nmrepresentation  or  concealment  of  material  facts,  741. 
II.  Life  policies, 
statements  of  claim : 

by  executors  against  an  insurattce  company  upon  a  policy  of  insurance  on 

the  life  of  the  testator,  243. 
the  like,  by  an  assignee,  under  30  ^  31  Viet.  r.  144.  .245. 
on  a  policy  of  insurance  on  the  life  of  a  third  person,  246. 
defences : 

deftial  of  the  making  of  the  policy,  741. 

defence  denying  the  plainfij'*s  interest  in  the  life  assured,  742. 

drfcnce  that  the  policy  was  obtained  by  fraud,  742. 

defence  that  the  policy  teas  obtained  by  the  fraudulent  concealment  of  a 

material  factf  742. 
defence  that  the  declaration  agreed  upon  as  the  basis  ^f  th4  insunutce 

was  untrue,  743. 
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defence  that  the  person  whose  life  was  insured  departed  beyond  Europe, 

whereby  the  policy  was  avoided^  743. 
defence  that  the  person  whose  life  was  insured  died  by  his  own  hand, 

whereby  the  policy  became  void,  743. 
statutes  regulating  policies  of  infiurance  on  lives,  243,  244. 
policies  without  interest  or  by  way  of  wag^ering,  void,  243. 
names  of  person  interested  must  l>e  inserted  in  policy,  243. 
only  value  of  interest  in  the  life  reooyerable,  248,  244. 
what  is  sufficient  interest  in  the  life  to  support  an  insurance,  244. 
stamping  of  life  policies,  244. 

provisions  of  the  Married  Women's  Property  Act,  1882 .  .244. 
certain  companies  empowered  to  sue  or  be  sued  by  public  officer, 

244. 
if  policy  not  under  seal,  consideration  should  be  stated,  245. 
assignee  of  policy  may  sue  in  his  own  name  after  written  notice, 

under  the  Policies  of  Assurance  Act,  1867 . .  245. 
provided  the  assignment  is  duly  stamped,  245. 
misrepresentations ;  warrantv  of  declarations  ;  concealment,  742. 
misstatements  by  persons  referred  to,  742. 
suicide,  743. 
III.  Fire  policies. 

statement  of  claim  on  a  policy  of  insurance  against  fire,  246. 

denial  of  the  makitiy  of  the  policy,  744. 

denial  that  the  loss  or  damage  was  caused  by  fire,  744. 

denial  of  the  fact  of  loss  or  datnage,  744. 

defence  denying  the  plaintiff  * s  interest,  744. 

defence  that  the  plaintiff  did  not  give  notice  of  the  loss,  according  to  a 

condition  of  the  policy,  745. 
defence  that  the  plaintiff  did  not  give  in  an  account  of  his  loss  to  the 

office  according  to  a  condition  of  the  policy,  745. 
defence  that  the  plaintiff  made  afraudtUently  exaggerated  claim,  745. 
defence  that  the  plaintiff  obtained  the  policy  by  the  concealment  of  a 

material  fact,  746. 
defence  that  the  policy  was  obtained  by  fraud,  746. 
provisions  of  14  Geo.  III.  c.  48,  as  to  insurable  interest,  names 

in  policy,  &c.,  243,  246. 
insurable  interest,  what  sufficient,  246. 
fire  insurance,   a  contract  of  indemnity ;  subrogation  of  insurer 

after  payment  to  insured's  rights,  &c.,  246,  247y  744. 
effect  of  "  slip"  or  *< provisional  insurance,"  247. 
stamping  of  fire  policies,  247. 
condition  as  to  double  insurance,  744. 
what  is  loss  or  damage  by  fire,  744. 

notice  of  loss  and  particulars  of  damage,  when  conditions  prece- 
dent, 745. 
misrepresentation  or  concealment,  746. 
alteration  of  premises  ;  description  in  policy,  746. 
rV.  Insurance  against  accidents, 
what  is  an  "accident,"  247. 

misstatements,  &c.,  in  proposal;  knowledge  of  agent,  247. 
stamps  on  policies,  247. 

INTEREST, 

statements  of  claim  for  principal  and  interest,  where  the  interest  is 
claimed  as  a  debt  or  liquidated  demand :  see  AaBJUUUfiN'iS ;  Bnu  of 

EXGHANQE,  &C.  ;    BoNDB  ;   MoNBT  LbNT. 

statement  of  claim  for  interest  only,  where  it  is  not  sought  to  recover  the 
principal :  see  MoBTOAGifi. 
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utatements  of  claim  tchne  interest  u  clamed  tu  vnliquidaied  damages 

for  the  non-payment  of  money  due  :  see  Aobnt  ;  Fsa.T7D,  &o. 
interest ;  'when  a  debt ;  when  damages ;  at  common  law ;  under 

the  statute  3  &  4  Will.  IV.  c.  42.  .248,  249. 
on  mercantile  securities  ;  hj  usage ;  on  contracts  to  give  or  paj 

bills  or  notes,  248, 131,  147 ;  »ee  Bills  of  Ezghavob. 
compound  interest ;  previous  dealings,  248. 
what  claims  foriuterost  maj  be  specially  indorsed,  248. 
interest  on  bills  or  notes ;  liquidated  damages,  80,  131. 
interest  in  actions  by  a  company  for  calls  :  see  Gokpaht. 
interest  under  the  statute  Zf4  WilL  IV.  e.  42.  .248,  249. 
interest  may  be  giveti  as  datnayea  in  actions  of  trover  or  trespass  to 

goodsy  249. 
and  in  actions  on  policies  of  insuranee^  239,  249. 
statement  of  claim ;   mode  of  claiming  interest  as  a  debt ;  as 

damages,  249. 
claims  of  interest  '*until  payment  or  judgment,**  80,  ISO,  132,  162, 

290. 
interest  as  damages  assessed  down  to  time  of  trial,  250. 
effect  of  stipulation  for  payment  on  a  certain  day,  with  interest 

at  a  specified  rate,  250. 
repeal  of  the  usury  laws ;  equitable  relief  against  unconscionable 

bargains  with  expectant  heirs,  &c.,  250. 

INTOXICATION.    See  DBXTKKmrNBSS. 

I.  0.  XT.    See  Accouktb  Stated  :  Mohet  Lsnt. 

IRREGULARITY, 

setting  aside  proceedings  for  non-compliance  with  the  Rules,  13, 
59,  60.    See  Jt7sob*b  Obdbb. 

ISSUE.    See  JonmEB  of  Issub. 

ISSUES, 

issues  of  fact ;  issues  of  law ;  distinction,  2. 


JOINDER  OF  CAUSES  OF  ACTION, 

provisions  of  O.  XVIII.,  as  to,  67 — 60. 

joinder  of  alternative  and  inconsistent  claims,  57. 

power  of  court  or  judge  to  order  separate  triaJs,  or  to  exclude  some 

of  the  causes  of  action,  &o.,  57,  69. 
what  causes  of  action  may  be  joined  in  an  action  or  coonterolaim 

for  recovery  of  land,  68. 
leave  to  join  other  causes  of  action,  when  and  how  obtained,  58. 
what  is  an  action  for  recovery  of  land  within  the  rule,  58,  59. 
joinder  of  claims  in  actions  by  trustees  in  bankruptcy ;  in  actioiis 

by  or  against  husband  and  wife ;  in  actions  l^  or  agititi^ 

executors,  &e.,  69. 
plaintiffs  may  claim  both  jointly  and  separately  against  the  same 

defendant,  59, 
applications  to  set  aside  proceedings  in  cases  of  misjoinder  d 

claims,  69,  60. 
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JOINDER  OF  ISSUE, 

when  pleadable,  561 . 
its  effect,  ^61. 

when  implied  from  not  delivering  a  reply,  &o.,  561,  563. 
not  allowed  to  be  pleaded  in  reply  to  a  eoonterclaim,  582. 
And  see  Bbfues  Ain>  Subsequent  Plbabznos. 

JOINDER  OF  PARTIES,  19,  26.    See  Pabizbs. 

JOINT  AND  SEVERAL, 

joint  and  several  oontraots,  parties  in  actions  on,  22. 
set-off  in  respect  of  such  contracts,  823. 
joint  and  several  promissory  notes,  158. 
effect  of  release  of  one  of  joint  and  several  debtors,  805. 
of  judgment  obtained  against  one  of  them,  751. 
joint  tort-feasors,  jointly  and  seyerally  liable,  23. 
effect  of  judgment  against  one  of  several  joint  tort-feasors,  906. 
effect  of  release,  or  accord  and  satisfaction,  by  one  of  them,  859, 952. 
And  eee  Joint  Go2rrBA.oiB,  &c. 

JOINT  CONTRACTS,  JOINT  DEBTS,  &c. 
parties  to  actions ;  joinder,  &o.,  21,  28. 
effect  of  judgment  recovered  against  one  of  several  joint-debtors, 

751. 
effect  of  release  to  one  of  them,  805. 
effect  of  release  by  one  of  several  joint-oreditors,  805. 
surviyorship,  22. 
joint  tort-feasors :  see  Joint  and  Sbvxbal,  supra. 

See  Pasties;   LncETATiON,  Statutes  of;  Relbasb;  Set-off; 
and  see  Joint  and  Several,  supra, 

JOINT-STOCK  COMPANY.    See  Company. 

JOINT-TENANT.    See  Tenant  in  Coiocon. 

JUDGE, 

not  liable  for  judicial  acts  in  matters  within  his  jurisdiction,  450, 

451. 
liability  for  acts  not  within  jurisdiction,  450,  451. 
not  liable  for  acts  of  officers  of  court,  451. 
privilege  as  to  defamatory  words,  878. 
protection  under  Public  Authorities  Protection  Act,  946. 
And  see  Jxn)OE*s  Obdeb  ;  Justice  of  the  Peace. 

JXTDQE'S  ORDER, 

defence  of  payment  under^  hy  a  garnishee  :  see  Atfaohxent. 
application  for  order  to  strike  out  pleadings,  &c.,  11,  18. 
for  order  giving  leave  to  amend,  15. 
action  on,  when  it  lies,  251. 
And  see  Issaajjhksxrz ;  Judqhents  ;  Pabxibs,  &o. 

JUDGMENTS. 

statements  of  daim : 

on  a  judgment  of  the  Sigh  Court  of  Justice,  252. 
on  a  Judgment  of  a  French  Court,  253. 
on  a  judgment  of  a  Sussian  Court,  253. 
defences : 
defence  denying  the  alleged  judgment,  746. 

defence  to  an  action  on  a  foreign  judgment,  that  the  defendant  was  not  a 
subject  of  the  foreign  country,  nor  resident  there,  and  that  he  did 
not  appear  in  the  foreign  stHt,  and  had  no  notice  thereof,  718. 
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defence  to  an  action  on  a  Spanish  judgment^  that  the  judgment  was  not  a 

^nal judgment,  749. 
defence  to  an  action  on  a  Suseian  Judgment,  that  the  judgment  woe 

obtained  by  fraud,  749. 
the  like,  to  a»i  action  on  an  Italian  Judgment,  749. 
defetice  of  get-off  of  the  amount  due  to  the  defendant  upon  a  Judgment 

of  the  Sigh  Court  of  Justice,  832. 
on  what  judgments  actions  will  lie,  250 — 253. 
final  judgments  of  a  court  of  competent  jarisdiction,  250. 
action  on  interlocutory  orders  of  the  Supreme  Court,  251. 
actions  on  judgments  of  inferior  courts,  jurisdiction  must  he 

shown,  251. 
no  action  in  High  Court  on  judgn^ent  of  County  Court,  and  none 

in  County  Court  on  judgment  of  High  Court,  251. 
set^ofl  or  counterclaim  on  County  Court  judgment,  832. 
costs  in  actions  on  judgments,  251. 
effect  of  foreign  or  colonial  judgments ;  actions  thereon,  ftc,  251, 

749. 
Irish  and  Scotch  judgments ;  statutory  provisions  as  to  registering 

and  enforcing  judgments  in  England,  252. 
interest  on  judgment  dehts,  252. 
denial  of  the  judgment,  how  pleaded,  746,  747. 
defendant  cannot  plead  facts  which  might  have  heen  pleaded  in 

original  action,  747. 
nor  pendency  of  appeal  against  judgment,  &o.,  747. 
defences  of  payment ;  release ;  fraud ;  Statute  of  Limitations,  747. 
foreign  or  colonial  judgments  ;  what  defences  pleadable  to  actions 

thereon,  748,  749. 

JUDGMENT  EECOVERED, 

defence  of  Judgment  recovered  by  the  plaintiff  in  a  former  action  for  the 

same  debt  or  cause  of  action  in  the  High  Court  of  Justice,  750. 
defence  of  Judgment  recovered  in  a  like  action  against  a  eo'debtor  with 

the  defendant,  751. 
defence  of  Judgment  recovered  by  the  plaintiff  in  a  former  action  for  the 

same  debt,  or  cause  of  action,  in  a  County  Court,  752. 
defence  of  Judgment  recovered  against  the  plaintiff  upon  the  same 

matter  in  a  former  action  between  the  parties  :  see  Estoffbl. 
judgment  recovered    by  plaintiff    in  previous   action,  when   a 

defence,  750—753,  905,  906. 
merger  of  original  cause  of  action,  750,  786. 
the  cause  of  action  must  be  the  same,  750,  905. 
effect  of  previous  judgment  for  part  of  one  entire  daim,  750. 
effect  of  judgpment  recovered,  where  the  cause  of  aotio&  is  con- 
tinuing, 906. 
judgment  recovered  against  one  of  joint  debtdrs,  a  bar  to  sohae- 

quent  action  against  the  others,  751. 
exception,  where  the  other  joint  debtors  were  then  beyond  seas, 

751. 
election,  where  several  parties  alternatively  chargeable,  by  sEmng 

one  to  judgment,  751,  752. 
or  by  receiving  dividends  in  his  bankruptcy,  &o.,  752. 
judgments  of  mferior  courts  of  record ;  County  Courts,  ftc,  752. 
foreign  or  colonial  judgments,  no  defence,  unless  satisfied,  752. 
but  may  be  ground  for  stay  of  proceedings,  753. 
Scotch  and  Irish  judgments,  252. 

judgment  against  plaintiff  in  former  action,  an  estoppel,  752,  906. 
what  causes  of  action  are  covered  by  previous  judgments  in  actions 

lor  monkgB,  905. 
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judgment  against  one  of  eeyeral  joint  tort-feason,  a  bar,  though 

unsatisfied,  to  an  action  against  the  others,  906. 
action  by  an  informer  for  penally,  not  barred  by  previous  recovery 

in  collusive  action  by  another  informer,  906. 
orders  of  magistrates,  when  a  bar  to  subsequent  action,  906. 

JUDICIAL  NOTICE, 

matters  whereof  the  court  takes  judicial  notice;  need  not  be 
pleaded,  11. 

JUDICIAL  SEPARATION.    See  Husband  and  Wifb. 

JURISDICTION, 

defence  to  an  action  for  trespass  to  land^  that  the  land  teas  situate 

abroad^  and  thai  the  English  courts  had  no  jurisdiction  to  adjudicate 

upon  the  claim,  907. 
defences  of  want  of  jurisdiction,  how  pleaded,  906. 
usual  gprounds  for  such  defences,  &c.,  906,  907. 
objection  in  point  of  law  on  this  ground,  when  pleadable,  907. 
jurisdiction  of  English  courts  as  to  wrongs  to  person  or  goods 

abroad,  but  not  as  to  foreign  land,  906. 
foreign  sovereigns  or  states,  907. 
jurisdiction  of  inferior  courts  must  be  alleged  and  proved  as  a 

fact,  907. 
the  Stannaries  Court   now  abolished,  and  its  jurisdiction  trans- 

feired  to  County  Courts,  907. 
courts  of  the  Universities  of  Oxford  and  Cambridge,  907. 

JUS  TEBTII,  886,  979,  982. 

JUSTICE  OF  THE  PEACE, 

statements  of  claim  against  justioes  for  acts  within  their  jurisdic- 
tion must  state  that  the  act  was  done  maliciously  and  witiiout 
reasonable  cause,  461. 

action  for  acts  without  or  in  excess  of  jurisdiction,  451. 

provisions  of  11  &  12  Vict.  o.  44,  ss.  2,  7,  as  to  actions  against 
justices,  451. 

protection  under  the  Public  Authorities  Protection  Act,  462,  946. 

privilege  as  to  defamatory  statements,  879,  880. 

JUSTIFICATION,  562,  856.    See  "Dwamasiov;  Pboobsb  ;  Tbesfasb,  &o. 


KNOWLEDGE, 

may  be  pleaded  as  a  fact,  without   setting   out   the   drcnm- 
stances,  10. 

And  tee  Masxeb  and  Sseyabt  ;  Mischdsvous  Andcalb,  &o. 


LACHES,  771,  916,  992.    See  AoaumcEBraB ;  Imjxtkohov. 

LAND.     See  Reoovebt  of  Land  ;   Sale  of  Land  ;  Suppobt  of  Land  ; 
Tbsspass  to  Land,  &o. 
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Aotions  on  oontraot8, 
statements  of  olaim : 
for  the  use  of  a  house  and  land  by  the  permietion  oftheplamtiff^  2d4. 
for  rent  due  under  a  yearly  tenancy,  255. 
for  rent  under  a  covenant  in  a  lease,  257. 

for  rent  of  a  furnished  house  under  an  agreement  in  ufritiny,  257. 
for  board  and  lodging,  257. 
by  landlord  against  tenant  for  damages  for  not  keeping  the  premises  in 

tenantable  repair,  258. 
for  not  using  the  premises  in  a  tenant^like  manner,  258. 
for  not  delivering  up  ^fixtures  upon  the  premises  in  good  repair,  259. 
by  landlord  against  tenant  for  breach  of  covenant  to  repair,  259. 
a  like  form  upon  a  covenant  to  repair,  261. 
by  landlord  against  tenant  for  not  farming  according  to  the  custom  of 

the  country,  261. 
statements  of  claim  against  tenant  for  waste,  532  :  see  Wabtk. 
by  an  outgoing  tenant  for  tillages  left  on  the  land  at  the  expiration  of 

his  tenancy,  195,  196 :  see  Cbofs. 
by  lessee  agamst  lessor  for  breach  of  covenants  for  quiet  et\foywunt  and 

for  title,  262. 
by  landlord  against  tenant  for  not  giving  up  possession  at  the  end  of  the 

term,  264. 
by  lessor  against  lessee  for  breach  of  a  covenant  to  pay  rates,  ^.,  264. 
by  assignee  of  lessor  against  lessee,  264. 
by  executor  of  lessor  possessed  of  a  term  against  lessee,  267. 
by  heir  of  lessor  against  lessee,  268. 
by  devisee  of  lessor  against  lessee,  269. 
by  lessee  against  assignee  of  lease  (for  money  paid),  269. 
by  lessor  against  assignee  of  lessee  upon  a  covenant  in  the  lease,  270. 
by  lessor  against  executor  of  leasee,  270. 
for  double  value  under  4  Oeo.  IL  r.  2S,  s.  1 .  .271. 
for  double  rent  under  11  Geo,  II.  c,  19,  s,  18.. 272. 
by  landlord  agaittst  tenant  to  recover  possession,  where  the  tenancy  has 

expired  or  been  determined  by  notice  to  quit,  and  for  mesne  profits, 

273. 
by  landlord  against  tenant  to  recover  possession  upon  a  forfeiture  for 

breach  of  covenant  to  repair,  tcith  claims  for  damages  for  breach  of 

covenant,  for  arrears  of  rent,  Ofuifbr  mesne  profits,  275. 
by  landlord  against  tenant  to  recover  possession  on  a  forfeiture  for  moa- 

payment  of  rent  under  the  C.  L,  P.  Act,  1852.  .278. 
action  for  use  and  oconpation ;  when  it  lies ;  by  and  against  whom 

maintainable;  evidence,  254,  255. 
action  for  rent  under  a  demise ;  demise  how  made,  255. 
provisions  of  ss.  1,  2  of  the  Statute  of  Frauds  and  of  8  &  9  Yiot. 

c.  106,  s.  3 ;  what  leases  must  be  by  deed,  255. 
instruments  void  as  leases,  may  be  good  as  agreements,  255. 
provisions  of  s.  4  of  the  Statute  of  Frauds,  265,  711. 
an  agreement  for  a  lease  is  within  that  section,  255,  256. 
position  of  a  tenant  who  has  entered  tmder  an  agreement  for  a 

lease,  and  is  entitled  to  specific  performance  of  it,  256. 
specific  perfonnanoe  of  oral  agreement,  in  what  cases,  256. 
eifect  of  entry  and  payment  of  rent  under  a  void  lease  or  an  agree- 
ment for  a  lease,  256. 
what  terms  consistent  with  yearly  tenancy,  256. 
lessee  liable  on  covenant  for  rent,  even  after  assignment,  257, 

761. 
contract  for  board  and  lodging,  257. 
implied  contract  to  use  premises  in  tenant-like  or  husbaad-like 

manner,  258,  261. 
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custom  of  the  oountry,  196,  261,  767,  876. 

oontraots  to  repair ;  measoie  of  damages,  &c.,  269,  260. 

oovenant  for  quiet  enjoyment,  when  impUed ;  ooyenants  for  title ; 

action  on  such  covenants ;  measure  of  damages,  262,  263. 
covenants  for  payment  of  rates,  taxes,  &o.,  264. 
rights  and  liabilities  of  assignees  of  lessor  and  lessee  on.  coyenants ; 

covenants  running  with  the  land,  264,  266,  267- 
title,  when  and  how  pleaded,  266,  266. 
lessee  or  tenant  when  estopped  from  denying  landlord's  title; 

reversion  by  estoppel,  266,  266,  273,  763. 
restrictive  covenants ;  binding  on  assignees  with  notice,  266. 
restrictive  covenants  in  building  sohemes ;  rights  of  the  different 

lessees  or  purchasers  ag^ainst  each  o^er,  or  against  assignees, 

266,  267. 
assignee  of  rent ;  may  sue  without  attornment,  267. 
covenants  running  with  land,  in  general  pass  to  heir ;  in  what 

cases  executor  may  sue,  267. 
apportionment  of  rent  under  the  Apportionment  Act,  1870.. 267, 

268. 
assignee  when  bound  to  indemnify  lessee  against  breaches  of  cove- 
nant, 269. 
actions  for  rent  against  executor  of  tenant,  270. 
liability  of  executor  for  rent;  for  breaches  of  covenant,  270, 

271. 
protection  of  executor  imder  22  &  23  Vict.  c.  36.  .271. 
action  for  double  value  imder  4  Qeo,  II.  o.  28 ;  special  damage  also 

recoverable,  271. 
action  for  double  rent  under  11  Geo.  II.  c.  19.  .272. 
action  by  landlord  to  recover  possession  of  premises,  273. 
statement  of  claim  in  such  action ;  estoppel  of  tenant,  273. 
in  what  cases  the  daim  may  be  specially  indorsed  on  writ ;  adding 

claims  for  rent  or  mesne  profits,  273,  274. 
mesne  profits ;  damages  for  trespass,  274. 
from  vmat  date  mesne  profits  axe  claimable,  274. 
duty  of  tenant  to  give  up  possession  at  end  of  term ;  his  liability 

where  his  sub-toiiant  holas  over,  274. 
notice  to  quit,  in  cases  of  tenancies  from  year  to  year,  274, 

276. 
notice  to  quit,  in  other  cases,  276. 
provisions  of  the  Agricultural  Holdings  Act,  1888,  as  to  notice  to 

quit,  276. 
provisions  of  63  &  64  Vict.  c.  67,  as  to  notice  by  mortgagee  to 

mortgagor's  tenants,  276. 
disolaimer  of  landlord's  title,  a  waiver  of  notice  to  quit,  and  a 

ground  of  forfeiture,  276,  276. 
forfeiture  dauses  in  leases ;  leases  voidable  thereunder  at  option  of 

lessor,  276,  276. 
provisions  of  the  Conveyancing  Acts,  1881  and  1892,  as  to  forfei- 
tures in  certain  cases,  276,  764—766. 
relief  against  forfeitures  for  non-payment  of  rent,  276. 
common  law  demand  of  the  rent,  what,  and  when  necessary  for 

enforcing  such  forfeiture,  276,  277. 
assignee  of  reversion  enforcing  forfeiture ;  notice  of  assignment, 

when  necessary,  276. 
defences,  &c., 
defence  to  an  action  for  the  use  and  occupation  of  a  house  and  land, 

denying  the  use  and  occupation,  763. 
defence  to  a  like  action,  that  the  use  and  occupation  ivcre  not  by  the 

permission  of  the  plaintiff ,  764. 
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defence  to  a  like  action  y  where  no  expreee  agreement  it  alleged  hy  the 

plaifUiffy  that  the  tenancy  was  under  an  express  agreement ,  and  that 

by  the  terms  of  such  agreetnent  no  rent  is  dne,  755. 
defence  to  an  action  for  breach  of  an  agreement  of  tenancy  which  was 

not  by  deedy  denying  the  letting  upon  the  terms  alleged^  755. 
defence  to  an  action  for  the  breach  of  a  covenant  contained  in  a  lease 

by  deedy  denying  the  making  of  the  deed^  617. 
defence  to  an  action  for  rentj  of  payment  of  the  rent,  755. 
defence  that  the  rent  sued  for  was  satisfied  by  a  distress ,  755. 
defence  that  the  plaintiff  distrained  for  the  rent,  and  still  holds  the 

distress,  756. 
defence  as  to  part  of  the  rent  claimedy  of  a  deduction  by  the  defendant  for 

property  tax  paid  in  respect  of  the  premises^  756. 
defence  to  an  action  for  not  keeping  the  premises  in  tenantable  repair, 

denying  the  alleged  breach,  757. 
defence  denying  the  alleged  breach  of  a  covenant  or  agreement  to  repair, 

757. 
defence  to  an  action  for  not  cultivating  a  farm  according  to  the  custom 

of  the  country,  denying  the  aUeged  breach,  757. 
defence  to  a  like  action,  denying  the  alleged  custom  of  the  country,  757. 
defence  to  an  action  for  breach  of  the  covenant  for  title  in  a  lease,  deny- 

ing  the  alleged  brvach,  758. 
defence  to  an  action  for  breach  of  the  covenant  for  quiet  enjoyment, 

denying  the  aUeged  breach,  758. 
defence  to  a  like  action,  denying  the  title  of  the  person  evicting  the 

plaintiff,  758. 
defence  of  a  surrender,  758. 
defence  of  a  surrender  by  operation  of  law,  759. 
defence '  to  an  action  against  a  tenant  from  year  to  year,  that  the 

tenancy  was  determined  by  a  notice  to  quit  before  the  alleged  rent 

became  due  or  the  alleged  breaches  were  committal,  769. 
reply  that  the  notice  was  afterwards  waived,  760. 
defence  of  eviction,  760. 
defence  to  an  action  against  an  assignee  of  a  lease  {or  reversion),  denying 

the  assignment,  760. 
form  of  defence  in  an  action  against  an  executor  as  assignee  of  a  term, 

704,  761. 
defence  to  an  action  by  an  assignee  of  the  reversion,  denying  thai  the 

lessor,  the  assignor,  was  entitled  to  the  reversion,  761. 
defence  by  the  assignee  of  a  lease  that  he  had  assigned  the  term,  761. 
defence  to  an  action  by  the  lessor  on  the  covenants  in  the  lease,  that  the 

lessor  assigned  the  reversion  before  breach,  762. 
defence  to  an  action  by  a  landlord  for  double  value  under  4  Geo.  II. 

c.  28,  s.  \,  that  the  defendant  held  over  under  a  bonft  fide  eJaim  of 

title,  763. 
general  defence  under  0.  XXI.  r.  21,  fo  an  action  by  landlord  against 

tenant  for  recovery  of  land,  763. 
defence  to  an  action  by  landlord  against  tenant  to  recover  possession  of 

the  demised  premises  on  an  aUeged  determination  of  the  tenancy  by  a 

notice  to  quit,  denying  the  notice,  768. 
defence  to  a  like  action  that  the  notice  was  waived,  764. 
defence  to  an  action  by  a  landlord  for  recovery  of  the  demised  premises 

for  a  forfeiture,  that  the  forfeiture  was  waived,  764. 
defence  to  an  action  by  landlord  against  tenant  to  recover  possession  of 

the  demised  premises  on  an  alleged  forfeiture,  that  no  notice  specify^ 

ing  the  breach  complained  of  had,  as  required  by  the  Conveyancing 

Acts,  1881,  1892,  been  served  on  the  tenant,  764. 
del 611068  to  action  for  use  and  occupation ;   surrender,  CTiction, 
to. ;  liow  pleaded,  753. 
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estoppel  from  denying  plaintiff's  title,  in  what  oases,  753. 

expiration  of  title  may  be  shown,  753. 

defence  of  payment  of  rent  to  mortgagee,  754. 

payment  of  rent  to  mortgagor  before  notice  of  mortgage,  754. 

unfitness  of  premises  for  occupation ;   furnished  house,  &o.,  754, 

262. 
destruction  of  buildings  by  fire  during  term,  no  defence,  754. 
defence  of  payment ;  mere  readiness  to  pay  not  sufficient,  755. 
distress  pending,  a  bar  to  action  for  rent,  756. 
tenant's  right  to  deduct  payments  of  landlord's  property  tax,  &c., 

756. 
what  payments  may  be  deducted,  756. 

rates  and  assessments  on  premises,  when  deductable,  756,  264. 
when  notice  necessary,  on  covenant  by  lessor  to  repair,  757. 
custom  of  the  country  as  to  cultiyation,  when  excluded  by  terms 

of  lease  or  agreement,  757,  758. 
surrender  by  deed ;  statutes,  768. 
what  amounts  to  surrender  by  operation  of  law,  758. 
surrender  of  part  of  the  premises,  759. 
eviction,  what,  760. 

effect  of  eviction  from  part  of  the  premises,  760. 
estoppel  of  tenant  from  denying  landlord's  title,  265,  373,  761. 
assignment  of  term,  &c.,  how  made,  760,  761. 
liability  of  assignee  of  term,  761. 
liability  of  lessee  after  assignment,  257,  761. 
effect  of  disclaimer  by  assignee's  trustee  in  bankruptcy,  761. 
in  what  cases  lessee  may  bring  in  assignee  as  third  party,  761. 
effect  of  the  Apportionment  Act,  1870,  in  cases  of  assignment, 

762. 
assignment  of  the  reversion  ;  when  a  defence,  762. 
action  for  double  value  ;  defences,  how  pleaded ;  limitation,  763. 
action  by  landlord  to  recover  t^e  demised  premises ;    effect  of 

defence  of  possession,  763,  766,  951 . 
equitable  defences  must  be  specially  pleaded,  763,  951. 
waiver  of  forfeiture,  764. 
provisions  of  the  Conveyancing  Acts,  1881  and  1892,  as  to  certain 

forfeitures,  requiring  service  of  notice  before  enforcing  them, 

and  allowing  applipations  for  relief,  764 — 766. 
to  what  oases  those  provisions  apply,  764,  765. 
application  for  relief  under  those  provisions,  how  made,  765. 
relief  under  the  Common  Law  Procedure  Acts,  in  cases  of  non- 
payment of  rent,  276. 
actions  for  wrongs : 
for  statements  of  claim  and  defences,  &c.,  in  actions  for  wrongs 

by  or  against  landlords  or  tenants  :  see  Distress  ;  Reooyeby  of 

Ljlmd  ;  Replevuy  ;  Rbvisbsion  ;  atid  Wastb. 

LANDS    CLAUSES    CONSOLIDATION   ACT,    103,   380,   625.     See 
Abbitbation;  CoMPAinr. 

LEASE :  S99  Aobeexekto  ;  Deed  ;  Sale  of  Laivd  ;  and  Laitdlobd  aitd 
Tevaht. 

LEAVE  A2!nD  LICENCE, 

defence  of  leave  and  licence,  909. 
replf/  of  a  revocation  of  the  leave,  909. 
nature  of  this  defence ;  how  pleaded,  908. 
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revocation  of  lioenoe ;  mode  of  pleading,  909. 
in  what  ca«es  a  licence  is  not  revocable,  908. 
distinction  between  licence  and  grant ;  mode  of  pleading,  908. 
mere  licence,  no  jnstification  for  fondble  entiy,  908. 
removing  goods,  after  revocation  of  licence,  908. 
acquiescence  in  nuisance,  &c. ;  how  pleaded,  909. 
replies  in  nature  of  a  new  assignment,  when  necessary,  909. 
reply  of  abuse  of  licence ;  trespass  ab  initiOf  909. 
licence,  when  pleaded  in  answer  to  claims  or  defences  under  the 
Prescription  Act,  909. 
And  see  Tbbspasb. 

LEGACY.    See  EzEOtrroBS. 

LETTERS  PATENT.     See  GoicPAinr ;  Patbstb. 

LIBEL.    See  Dbfakihok. 

LIBERUM  TENEMENTUM,  988. 

LICENCE.    See  Leave  and  Lioenge. 

LIEN, 

defence  to  an  Mtum  for  detention  rf goods,  that  the  goods  toere  detained 

in  exercise  of  a  right  of  lien,  912. 
defence  of  lien  by  a  carrier,  891,  892. 
defence  of  lien,  in  an  action  for  conversion  of  goods,  or  for  trestpass  to 

goods,  912. 
defence  to  an  action  for  detention  or  conversion  of  deeds,  thai  theg  teere 

deposited  as  a  security  for  a  debt,  912. 
reply  to  a  defence  of  lien,  of  a  tender  of  the  debt  before  the  alleged 

detention  or  conversion  of  the  goods,  913. 
defence  under  the  Factors  Act,  1889,  to  an  action  for  detention  or  eon" 

version  of  goods,  that  they  icere  pledged  with  the  defendant  by  a 

mercantile  agent  in  possession  thereof  uHth  the  owner* s  consent  and 

acting  in  the  ordinary  course  of  business,  913. 
defences  of  Hen  must  be  speciiically  pleaded,  909. 
particulars,  what  requirecQ  909. 
order  for  delivery  of  the   goods  to  plaintifl  on  payment  into 

Court ;  in  what  cases,  910. 
lien  at  common  law  for  work  done  upon  goods,  910. 
g^eral  lien  bv  agreement  or  trade  usage,  911. 
usually  no  right  of  sale  under  mere  lien,  911. 
right  of  sale  or  assignment  under  pledge  for  loan,  911. 
the  Pawnbrokers  Act,  912. 
'  the  Innkeepers  Act,  905. 
lien  of  earners,  911. 
lien  of  unpaid  vendor,  912. 
replies  to  defences  of  lien  :  how  pleaded,  918. 
lien,  how  lost  or  waived,  910,  911. 
reply  of  tender ;  payment  into  Court  unnecessary,  913. 

And  see  CovYEBSiojx ;  Detention  of  Goodb. 
the  Factors  Act,  1889  ;  pledges  by  mercantile  agents  in  posseesioii 

of  goods,  913,  914. 
pledges  by  vendors  or  purchasers  in  possession  of  goods  as  epeeijkd  in 

that  Act  and  in  the  Sale  of  Goods  Act,  1893.  .914,  387. 

LIFE  POLICIES.    See  Ivsuiunoe. 
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statements  of  claim : 

in  an  actioft  for  an  if\junction  to  restrain  a  threatened  obstruction  of 

the  plaintiff* 8  ancient  liffhtSf  with  a  further  claim  for  a  mandatory 

injunetuw  or  damages  in  lien  thereof  466. 
in  an  action  for  damages  for  obstructing  the  access  of  light  to  a  house 

where  the  right  is  claimed  by  prescription,  456. 
by  a  reversioner  for  damages  for    obstructing    his    ancient    lights, 

457. 
def enoes : 

denial  of  the  alleged  obstruction  of  the  light ,  915. 

a  like  defence  to  an  action  for  an  ir\junetion  to  restrain  a  threatened 

obstruction  of  light,  916. 
denial  of  the  plaintiff's  possession  of  the  house  in  respect  of  which  he 

claims  the  right  of  light,  916. 
defence  to  an  action  by  a  reversioner  denying  the  reversion,  959. 
defence  denying  that  the  lights  are  ancient  lights,  916. 
defence  to  an  action  in  which  the  claim  is  expressly  fnade  under  the 

Frescription  Act,  1832,  «.  3,  denying  the  alleged  enjoyment,  917. 
the  like,  alleging  an  interruption  of  the  etyoyment,  917- 
the  like,  alleging  that  the  enjoyment  was  by  consent,  917. 
defence  to  an  action  for  trespass,  justifying  an  entry  on  the  plaintiff's 

land  to  ranove  an  obstruction  to  the  defendant's  ancient  lights,  918. 
riffht  to  light  under  the  Prescription  Act,  1832.  .452. 
what  amounts  to  actual  enjoyment,  452. 
effect  of  unity  of  possession,  453. 
custom  of  London  to  obstruct  lights  abolished,  453. 
effect  of  altering  windows,  pulling  down  buildings,  &o.,  453. 
what  amounts  to  abandonment  of  the  right,  453. 
implied  grants  of  rights  to  light ;  reservations  in  conyeyances,  &o., 

453,  454. 
plaintiff  suing  for  obstruction,  must  show  substantial  injury,  454. 
repeated  actions  for  continued  obstruction,  454. 
injunction  against  obstruction,  454. 

rights  to  light  by  immemorial  prescription ;  by  lost  grant,  456. 
right  to  air,  when  and  how  acquired,  465. 
obstructions  of  air,  when  actionable  as  a  nuisance,  454. 
mode  of  pleading  the  right  to  light,  452,  456,  915. 
defences  to  actions  for  obstructing  lights,  mode  of  pleading,  915 — 

917. 
right,  when  lost  by  abandonment,  aoquieBoence,  &c.,  453,  916. 
reply  that  acquiescence  procured  by  hand,  916. 
enjoyment  for  statutory  period ;  interruption ;  consent  by  deed  or 

writing,  917. 

LIMITATION,  STATUTES  OF, 
in  actions  on  contracts,  &o. 

defence  of  the  Statute  of  Limitations  in  an  action  for  a  simple  contract 

debt,  776. 
the  like,  in  an  action  for  a  specialty  debt  within  s.ZoftheZ^i  Will, 

/r.  c.  42..777. 
the  like,  in  an  action  for  money  due  under  a  covenant  in  a  deed,  777. 
defence  of  the  Statute  of  Limitations  in  actions  to  recover  damages  for 

breach  of  a  parol  contract,  777. 
the  like,  in  an  actum  to  recover  damage  for  breach  of  covenant,- or  in  an 

action  upon  a  bond  where  the  plaintiffs  claim  in  respect  of  the  alleged 

breaches  is  barred  by  the  statute,  ITJ, 
reply,  in  a  ease  within  21  Jac.  I,  c.  16,  «.  7,  or  8  ^  4  WiU.  IV.  c,  42, 

s.  4,  that  the  plaintiff  was  under  the  disability  of  infancy  until  within 

the  prescribed  period  before  action,  777. 
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replfff  in  a  ease  toithin  21  Jac.  I,  e.  16,  that  the  plaintiff  wot  under 

the  dieability  of  insanity,  777. 
the  like,  in  a  ease  icithin  3  #  4  IFiN.  IF,  e,  42,  *.  4 . .  778. 
reply,  in  a  ease  within  21  Jae.  I.  e.  16,  or  Z  ^  4  JFill.  IF.  e,  42,  that 

the  defendant  was  abroad  when  the  cause  of  action  accrued,  778. 
reply,  in  an  action  on  a  specialty^  of  an  acknowledgment  within  twenty 

years,  778. 
reply  of  the  Statute  of  Limitations  to  a  defence  of  set-off ^  779. 
d^enoes  under  Statates  of  Limitation,  how  pleaded,  766. 
objection  in  point  of  law  not  in  general  appropriate,  766. 
modes  of  nuaing  suoh  defences  in  actions  for  recovery  of  land,  766, 

921. 
limitation  of  actions  on  contracts,  statates  relating  to,  766  et  seq, 
meaning  of  *^  actions  upon  the  case  "  in  21  Jac.  I.  c.  16.  .767»  919. 
actions  for  rent ;  parol  demise;  demise  by  deed ;  remedies  against 

the  land,  767. 
actions  for  debt  on  a  statate,  767,  768. 
actions  for  calls  on  shares,  768. 
actions  for  penalties  nnder  statates,  767,  768,  919. 
actions  for  debts  incurred  by  guardians,  768. 
disabiUties  suspending  the  Statutes  of  Limitation ;    should  be 

specially  pleaded,  768,  769. 
infancy ;  insanity,  768,  769. 

coverture  ;  not  operating  as  a  disability  sinoe  1882.  .769. 
defendant  beyond  seas  ;  one  of  several  joint-debtors  beyond  seas, 

769. 
time  when  limitation  beg^s  to  run ;  subsequent  disability  does 

not  suspend  the  statate,  769. 
when  the  cause  of  action  accrues,  in  actions  on  contracts,  769,  770. 
mere  ignorance  of  its  accrual  does  not  prevent  time  running,  769. 
fraudulent  concealment  of  cause  of  action,  &o.,  in  what  eases  an 

answer  to  defences  of  Statute  of  Limitations,  770,  771. 
equitable  doctrines,  as  to  mistake,  &c.,  771. 
mere  laches  of  creditor  raises  no  equity,  771. 
time  of  limitation,  how  computed ;  time  of  the  commencement  of 

the  action ;  reoewal  of  writ  of  summons,  771. 
defence  of  the  statute  in  actions  against  executors,  771. 
foreign  law  of  limitation  ;  when  pleadable,  772. 
limitation  of  actions,  &c.,  for  money  secured  by  mortgage  or  judg- 
ment, or  otherwise  charged  on  land,  772. 
claims  against  trustees ;  express  trusts,  Ac,  772,  773. 
provisions  of  the  Trustee  Act,  1888 ;  who  is  a  **  trustee*'  within 

that  Act ;  the  term  includes  executors,  &a,  773. 
renewal  of  simple  contract  debts  by  promise  to  pay ;  promise  im* 

plied  from  acknowledgment,  773. 
conditional  renewal ;  effect  of  qualified  promise,  773. 
renewal  by  part  payment,  or  by  payment  of  interest,  773,  774. 
what  amounts  to  a  payment  sufficient  to  take  the  oase  out  d  the 

statute,  774. 
acknowledgment  required  to  be  in  writing,  signed  by  the  party  or 

his  agent,  774^ 
what  IB  a  sufficient  acknowledgment ;  to  whom  made,  Ac,  744, 

776. 
renewal  of  liability  by  acknowledgment  confined  to  debts,  775. 
mode  of  pleading  m  cases  of  renewal  of  liability  by  promise  to  pay, 

part  payment,  &c.,  775. 
renewal  of  spedalty  debts  by  written  acknowledgment  signed  bj 

debtor  or  his  agent ;  by  part  payment  or  satisfaction  of  principiU 

or  interest,  776. 
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mode  of  pleading  suoh  aoknowledgment,  776,  778. 

what  aoknowledgment  sufficient ;  acknowledgment  applies  only  to 
debts,  776. 

effect  of  acknowledgment  or  payment  by  one  of  several  joint 
debtors,  776. 

ai>plication  of  Statutes  of   Limitation  to  cases  of  set-off   and 
counterclaim,  779. 
in  actions  for  wrongs,  &o., 

defence  to  an  action  within  the  Statute  of  Limitations,  21  Joe.  I.  e,  16, 
8.  3,  that  the  action  is  barred  by  that  statute,  918. 

defence  that  the  claim  is  barred  by  the  Public  Authorities  Protection 
Act,  1893..  920. 

the  like,  tohere  the  facts  bringing  the  ease  within  the  statute  do  not 
sufficiently  appear  from  the  statement  of  claim,  920. 

defence  to  an  action  for  the  recovei-y  of  land,  that  the  plaintiff's  claim 
was  barred  by  the  lapse  of  the  statutory  period  of  limitation^  921. 

mode  of  pleading  defences  under  Statutes  of  Limitation,  918,  921. 

limitation  of  actions  for  wrongs,  statutes  relating  to,  918  et  seq. 

application  thereof  to  actions  under  the  Judicature  Acts,  919. 

actions  upon  the  case,  what  they  were,  767,  919. 

disabilities  suspending  the  statute,  768,  769. 

actions  by  executors  for  injuries  to  deceased's  real  estate,  919. 

actions  against  executors  for  wrongs  committed  by  deceased  against 
another's  property,  919. 

actions  under  Lord  Campbell's  Act,  919. 

actions  under  the  Dramatic  Copyright  Act,  919. 

date  of  accruing  of  cause  of  action ;  actions  where  damage  essen- 
tial to  cause  of  action  ;  continuing  injuries,  &c.,  919,  920. 

fraudulent  concealment  of   cause  of  action,   in  what  cases  an 
answer  to  defence  of  the  statute,  770,  920. 

renewal  of  liability  by  acknowledgment  inapplicable  in  actions  for 
wrongs,  920. 

limitation  of  actions  in  cases  within  the  Public  Authorities  Protec- 
tion Act,  1893.  .946. 

actions  for  recovery  of  land,  limitations  of,  921 — 923. 

mode  of  pleading ;  objection  in  point  of  law,  &c.,  921. 

effect  of  the  statutes  in  extinguishing  title,  921. 

changes  made  by  the  Real  Property  Limitation  Act,  1874.. 921, 
922. 

when  the  period  of  limitation  begins  to  run,  921,  922. 

effect  of  disabilities ;  infancy,  insanity,  &c. ;  successive  disabili- 
ties, 922. 

coverture  not  operating  as  a  disability  since  1882.  .922. 

mode  of  pleading  disabilities,  922. 

limitations  of  actions  between  mortgagors  and  mortg^agees,  922. 

successive  occupation  by  persons  without  title,  922. 

actions  against  trustees,  772,  773,  922. 

concealed    fraud  ;    in  what  cases  it  prevents  operation  of  the 
statute,  923. 

LIQUIDATED  DAMAGES, 

statement  of  claim  on  a  covenant  in  a  deed  of  tale  of  a  business,  to  pay 

liquidated  damages  in  the  event  of  the  defendant  carrying  on  the 

business^  280. 
set-off  of  liquidated  damages  under  a  building  contract,  833. 
counterclaim  for  liquidated  damages,  586,  863. 
reply  thereto  of  waiver^  686,  854. 
distinction  between  liquidated  damages  and  penalty ;  construction 

of  contracts  as  to,  278,  279. 

6.L.  4  B 
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mode  of  sumg*  upon  contract  with  penalty,  279. 

mode  of  soing  for  liqoidated  damages ;  special  indorsement,  279. 

plaintiff  cannot  obtain  both  liquidated  damages  and  an  injunction 

in  respect  of  the  same  breach,  279. 
stipulations  for  liquidated  damages,  when  preventing  injonotion, 

279,  236. 

LIQUIDATOR.    See  Ck)MPAinr. 

LIVEBY  STABLE  KEEPER.     Sc-^*  Bailments  ;  Lien. 

LOAN  80CIETT.    See  Sooietieb. 

LOCAL  ACTIONS, 

before  the  Judicature  Acts,  66 :  see  Venttb. 

LOCAL   AUTHORITIES.      See  CoBPOBATioir ;  Public  Authobribb  ; 
Pttblic  Health. 

LOCAL  AND  PERSONAL  ACTS, 

actions  for  things  done  under :  see  Public  Authobitieb. 

LOCAL  GOVERNMENT  ACTS,  191.    See  Cobpobaiion,  &c. 

LOCOMOTIVES  ON  HIGHWAYS,  442. 

LOSS.    See  Bajlhentb;  Cabhiebs;  iNSUiuirGE. 

LOST  BILL,  651.    See  Bilia  of  Ezchanqb. 

LOST  GRANT,  862,  996.    See  Comxon  ;  Liortb,  Wats,  &c. 

LOTTERY,  714.    See  Gajcino. 

LUGGAGE.    See  Cabbiebs  (of  Passengebs). 

LUNATICS, 

eommeneetnent  of  statement  of  claim  by  a  person  of  unsound  mi$td  so 

found  by  inquisitioHy  281. 
the  likCy  by  a  person  of  unsound  mind  not  so  found  by  inquisitiony  281. 
the  like,  against  a  person  of  unsound  mind  so  found  by  inquisition^  281. 
actions  hj  and  against  lunatics  and  persons  of  unsoimd  mind; 

mode  of  suing  and  being  sned,  280. 
contracts  by  lunatics ;  deuces,  736,  737.    See  Ihbaititt. 

MACHINERY,  431,  470.    See  Fences  ;  Mabteb  and  Sebtant. 

MAGISTRATE.    See  JusnoE  of  the  P£ace. 

MAINTENANCE, 

maintenance  and  champerty  ;  what  amounts  to,  457. 

illegality  of ;  agreements  by  way  of,  not  enforceable,  789. 

what  agreements  with  solicitors  are  illegal  on  this  ground,  780, 

781. 
action  for  maintenance ;  when  it  lies,  457,  458. 
defences  to  such  action,  458. 
whether  it  lies  against  a  corporation,  398. 
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MALICIOUS  PBOSEOUnON, 
statements  of  claim : 
for  a  malicums  prosecution  before  a  jwtice  of  the  peaee^  and  at  quarter 

sesaionsy  460. 
for  a  malicious  prosectUion  at  asaizeSf  460. 
for  a  malieiova  arrest  under  a.  6  of  the  Debtors  Act,  1869.  .461. 
defences : 

denial  of  the  alleged  absence  of  reasonable  and  probable  eauae,  and  of  the 

alleged  malieey  923. 
denial  that  the  proceedings  tertninated  in  favour  of  the  plaintiff ,  924. 
action  for  malicious  prosecution  :  when  it  lies,  468 — 461. 
statement  of  claim :  what  it  must  show,  458. 
termination  of  the  proceedings  in  plaintiff's  favour,  468. 
absence  of  reasonable  and  probable  cause,  458,  459. 
malice  :  what  it  is,  and  how  alleged,  459. 
what  questions  are  for  judge  and  what  for  jury,  458,  459. 
action  for  malicious  civU  proceedings ;  banlnniptcy  or  winding-up 

petitions,  &c. ;  special  damage,  when  presumed,  459. 
distinction  between  malicious  prosecution  and  false  imprisonment, 

459,  460,  923. 
employer  when  liable  for  arrest  or  prosecution  by  servant,  459. 
actions  against  corporations,  398. 
action  for  maliciously  procuring  arrest  under  s.  6  of  the  Debtors 

Act»  1869.. 461. 
malidons  arrest  of  a  person  privilege  as  witness,  461. 
defences  to  actions  for  malicious  prosecution,  923,  460. 

MANDAMUS, 

claim  for  a  mandamus  against  a  company  which  has  given  notice  to 
treat  under  the  Lands  Clauses,  ^c.  Act,  180. 

action  for  mandamus ;  jurisdiction  given  by  the  G.  L.  P.  Act, 
1854,  preserved  by  the  Judicature  Acts,  462. 

such  mandamus  is  now  by  judgment  or  order,  not  by  writ,  462. 

interlocutory  mandamus,  462. 

claim  in  action  for  mandamus,  how  made,  462. 

it  may  be  made  either  together  with  claims  for  damage,  &o.,  or 
separately,  462. 

in  what  cases  the  action  lies,  462,  463. 

defences  to  such  actions ;  objection  in  point  of  law,  when  plead- 
able, 924. 

no  statutory  period  of  limitation  for  such  actions,  924. 

MANOR.    See  Goiocon  ;  Cusrox,  &c. 
MABINE  POLICIES.    See  Insusance. 

MARKET, 

claim  for  disturbance  of  market  and  refusal  to  pay  tolls,  464. 

action  for  disturbance,  when  it  lies,  463,  464. 

grants  of  market ;  prescription,  &c.,  463,  464. 

statutes;  incorporating  Markets  and  Fairs  Clauses  Act,  1847.. 

464. 
duty  of  owners  of  market  to  see  to  safety  of  place,  464. 
market  overt,  effect  of  sales  in,  887,  867,  891. 

MAKRIAGE, 

statement  ofclaitnfor  breach  of  promise  of  marriage,  283. 

the  like  upon  an  absolute  repudiation  of  a  promise  to  marry  upon  the 

happening  of  a  future  event,  made  before  the  happening  of  the  said 

event,  283. 

4b2 
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denial  of  an  alleged  promise  of  marriage^  781. 

defence  of  the  infancy  of  th€  defendant  at  the  time  of  the  promise ^  735. 

defence  that  the  plaintiff  was  not  ready  and  tcilling  to  marry  the 

defendant,  781. 
defence  to  an  action  mi  a  promise  to  marry  trithin  a  reasonable  time^ 

that  a  reasofuxhle  time  had  not  elapsed,  782. 
defence  that  after  making  the  promise  the  defendant  discovered  that  the 

plaintiff  was  not  chaste,  782. 
defence  that  the  defefidant  teas  induced  to  make  the  promise  by  fraud, 

707,  782. 
defence  of  rescission  or  exoneration  before  breach,  782,  809. 
pronuBea  to  many,  not  Trithin  Statute  of  Frauds,  282. 
promises  to  pay  money,  &c.,  in  consideration  of  marriage  are 

within  the  statute,  282. 
promise  to  marry  within  a  reasonable  time,  282. 
promise  by  person  already  married,  282. 
breach  of  promise  by  marrying  third  party,  282. 
breach  by  absolute  renunciation  before  time  for  perf onnance ; 

option  of  promisee,  282. 
executor  cannot  sue  for  breach  of  promise  made  to  or  by  deceased, 

except  in  respect  of  damage  to  property,  282. 
measure  of  damages  ;  conduct  of  parties,  &c.,  282. 
action  by  infant,  282,  781. 
parties  are  competent  as  witnesses ;  plaintiff  s  evidenoe  requires 

corroboration,  282. 
defences;  how  pleaded;  what  sufficient,  781,  782. 
defence  of  defendant's  infancy,  732,  733. 
defence  of  fraud  ;  exoneration,  &c.,  782. 
non-performance  of  conditions  precedent,  781 . 
that  defence  not  applicable  where  breach  by  absolute  refusal,  781. 
marriage  of  party  pending  action,  30,  32,  221 :    see  Husbakd 

Aia>  Wife  ;  Gotebtubb  ;  Ciianos  of  Pastdes. 

HARRIED  WOMAN.    See  HnsBAin)  aivd  Wifb  ;  Cotsbtubb,  &o. 

MASTER  AND  SERVANT, 
actions  on  contracts, 
statements  of  oUum : 

against  a  master  for  salary  or  wages  due,  286. 

for  a  wrongful  dismissal,  286. 

against  a  servant  for  breach  of  contract  by  carrying  on  business  withit* 

a  certain  distance,  286. 
defences,  &c.  in  actions  on  contracts : 

denial  of  an  alleged  contract  of  anployment,  783, 

denial  of  the  alleged  terms  of  the  employment,  783. 

defence  to  an  action  for  wrongful  dismissal,  denying  the  alleged  breach^ 

783. 
defence  to  a  like  action,  that  the  service  teas  determined  by  due  notice, 

783. 
the  like,  where  the  fact  that  the  service  was  determinable  by  notice  is 

not  shown  in  the  plaintiff  *s  claim,  or  where  the  defendant  relies  upon 

a  local  custom  as  annexing  that  term  to  the  agreement,  784. 
reply  that  the  notice  was  waived,  784. 

defence  justifying  a  dismi»sal  on  the  ground  of  misconduct,  784. 
defence  justifying  a  dismissal  on  the  ground  of  incompetency,  786. 
defence  of  the  Statute  of  Frauds,  in  actions  for  wrongful  dismissal, 

711. 
actions  for  wages ;  actions  for  wrongful  dismissal,  283,  284. 
eittot  of  dismissal  in  middle  of  a  quarter,  &c.,  283. 
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measure  of  damages  for  wrong^ful  dismissal,  283. 

oontraots  of  service  for  indeiinite  time,  284. 

contract  with  domestic  servants ;  custom,  284. 

custom  of  trade  as  to  determining  service,  284. 

construction  of  contracts  as  to  notice,  284,  285. 

contracts  implied  from  continuing  service,  286. 

absolute  renunciation  of  contract  before  the  time,  may  be  treated 

as  an  immediate  breach,  285. 
what  amounts  to  dismissal,  285,  783. 

negative  stipulations  in  contracts,  enforceable  by  injunction,  285. 
master's  rights  as  to  bribes,  &c.,  received  by  servant,  285. 
disputes  between  employers  and  workmen,  statutes  as  to ;  powers 

of  County  Courts,  &c.,  286. 
defences  to  actions  for  wrongful  dismissal,  783 — 786. 
defence  that  the  service  was  determined  by  notice,  783. 
dismissal  without  notice ;  misconduct,  when  a  justification ;  mode 

of  pleading,  783—785. 
incompetency,  when  a  defence,  785. 
death  ;  permanent  incapacity  from  illness,  785. 
defence  of  Statute  of  Frauds;  doctrine  of  part-performance  not 

applicable  to  contracts  of  service,  786. 

And  see  Appbentioz  ;  Tbitck  Aois  ;  Wobe,  &c. 

Actions  for  wrongs : 

I.  Actions  by  master  or  servant  against  third  parties  : 
statement  of  claim  for  enticing  away  the  plaintiff^ a  servant,  465. 
a  form  under  the  old  practice  for  nuUieiously  enticing  away  a  singer  and 

procuring  her  to  break  her  engagetnents,  466. 
statement  of  claim  for  loss  of  services  by  the  seduction  of  the  plaintij^s 
servanty  466. 

defences: 

denial  of  the  acts  complained  ofy  856  et  seq.^  924. 

the  like,  in  an  action  for  seduction^  925. 

defence  to  a  like  actiony  denying  the  alleged  service^  925. 

defence  to  a  like  action ,  denying  the  datnage,  925. 

action  for  loss  of  services  by  injury  to  servant,  when  it  lies,  464, 

465. 
action  by  parent  for  loss  of  services  of  child,  465,  466. 
action  for  enticing  away  servant,  when  it  lies,  465. 
action   for   seduction    of   servant;    allegation  and  evidence  of 

service ;  loss  of  service,  466,  925. 
defences  to  such  actions  ;  mode  of  pleading,  924. 
no  defence  that  the  acts  charged  amounted  to  felony,  and  that 

defendant  had  not  been  prosecuted,  924. 

n.  Actions  ag^nst  the  master  by  third  parties : 
statement  of  claim  against  a  master  for  it^uries  caused  by  the  negligent 

driving  of  his  servant ^  477. 
statements  of  claim  against  a  master  for  trespasses  by  his  servants :  see 

TSBSPASS. 

denial  of  wrongful  acts,  where  the  plaintiff  alleges  that  **  the  defendant 

or  hie  servants f^^  or  **  the  defendant  by  his  servants y*^  did  the  acts 

complained  of,  925. 
the  likcy  in  an  action  for  negligent  driving y  925. 
denial  that  a  particular  person  who  is  alleged  to  have  committed  the 

acts  was  a  servant  of  the  defendant,  926. 
defence  that  the  act  alleged  to  have  been  done  by  the  servant  was  an 

unauthorised  act  and  not  within  the  scope  of  his  employment,  926. 
nature  and  extent  of  master's  liability  for  wrongful  acts  of  his 

servant,  467,  925. 
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who  are  "  serrants  "  within  the  rule,  467. 
in  what  cases  &  man  is  liable  for  acts  of  contractors,  467,  468. 
liability  of  corporations  for  acts  of  servants,  &c.,  397. 
III.  Actions  against  the  master  by  his  servants : 

cotnnicttceinefit  of  atatemetit  of  claim  in  an  action  under  the  JEmployen* 

Liability  Act,  1880,  removed  into  the  High  Court  by  certiorari,  468. 
ttatetnent  of  claim  by  a  servant  against  his  master  for  employing  him  to 

work  upon  an  unsafe  scaffolding,  470. 
actions  against  a  master  under  the  Employers'  Liability  Act,  1880 ; 

power  to  transfer  from  County  Court  to  High  Court,  468. 
in  what  cases  a  master  is  liable  under  that  Ac^,  468,  469. 
negligence  of  fellow-seryant  no  defence  in  such  cases,  468. 
Toluntarily  undertakii)g  the  risk  with  fuU  knowledge  ooostitntefl  a 

defence,  469,  926. 
contributory  negligence  directly  causing  injury,  a  defence,  926. 
workman  contracting  himself  oat  of  the  Act,  927. 
in  what  cases  an  infant  may  do  so,  927. 
actions  brought    against    master  on  common   law  liability  for 

injuries  from  negligence,  468. 
liability  of   master  for  knowingly  providing  bad  materials  or 

machinery,  &g.  without  servant's  knowledge,  470. 
action  against  master  for  negligence  in  employing  incompetent 

fellow- servant,  470. 
defences  to  actions  brought  against  master  for  negligence ;  con- 
tributory negligence;  negligence  of  fellow-servant  in  common 

employment,  &c.,  469,  926,  927. 

And  see  Agent  ;  Appbentioe  ;  Wobe,  &c. 

MAYOR'S  COURT.    See  Atiaohxert  ;  Jubisdiotzon. 

MEDICAL  ATTENDANCE, 

statement  of  claim  for  medical  or  surgical  attendance  and  medicines,  ^., 

288. 
actions  for  medical  or  surgical  attendance,  &c.,  who  may  bring; 

reg^tration  under  the  Medical  Acts,  287,  288. 
actions  by  apothecaries ;  certificate  under  the  Apothecaries  Act, 

1815.. 288. 
provisions  of  the  Dentists  Act,  1878  ;  of  the  Veterinaiy  Soigeoos 

Act,  1881 ;  registration,  &c.,  288. 
defence  of  want  of  registration,  &c.,  288,  786. 
defence  or  counterclium  on  ground  of  negligenoe  or  want  of  akiH, 

471,  786. 

MEDICAL  PRACTITIONERS, 

claim  against  a  medical  practitioner  for  negligence  and  unskilfiUneu  in 
the  treatment  of  a  patient,  471  :    see  NaQLiaBNOE;   WoBK,  aitd 

MeDXOAL  AlTENDAirOE. 

MERCHANT  SHIPPINa  ACTS.    See  SnippDro. 

MERGER, 

defence  to  an  action  for  a  simple  contract  debt  of  merger  by  a  cormumt  ^ 

the  defendant  to  pay  the  debt,  786. 
defence  to  an  action  on  a  contract,  of  a  judgment  reeovertd  by  the  plain' 

tiff  for  the  same  claim  in  a  former  action,  760. 
merger  of  debt  in  higher  security,  786,  787. 
no  merger,  unless  the  debts  and  the  parties  are  the  same,  787. 
merger  by  judgment  recovered,  760,  787. 
merger  by  deed,  in  what  oases,  786. 


Index.  1089 

WSBiQrlESi—eontinwfd. 

merger  of  part  of  a  simple  oontraot  debt,  787. 
collateral  secoritiea,  788. 

bond  for  rent  due  under  parol  demise,  no  merger,  788. 
acknowledgment  under  seal  of  simple  contract  debt,  787. 

MESNE  PROFITS.    See  Landlobd  aitd  Tenajtt  ;  Bboovkbt  ov  Laio)  ; 
Tbespass  to  Land. 

HILL.    See  Watxb. 

MINES.    Ste  SuppoBT  of  Laio)  ;  Tbbspiss  to  Lakd. 

MISCHIEVOUS  ANIMALS, 

8t<Uement  of  claim  for  knowingly  keeping  a  fierce  dog  which  injured  the 

plaintiff,  472. 
distinction  between  animalB  presumed  hj  law  to  be  dangerous  and 

ordinary  domestic  animals,  471. 
action  for  knowingly  keeping  a  mischievous  domestic  animal; 

knowledge  must  be  proved ;  evidence  in  such  action,  471,  472. 
defences  to  such  actions,  472,  927. 
mere  absence  of  negligence  no  defence,  927,  472. 
provisions  of  28  &  29  Vict.  c.  60,  as  to  injuries  to  cattle  by  dogs, 

472 :  see  Dibtbess  ;  Teespass,  &c. 

MISDEMEANOUR.    See  Felont. 

MISJOINDER.     See  Joindsb. 

MISNOMER,  47. 

MISREPRESENTATION.    See  Fraud;  Misiaxb  ;  Sale  of  Laitd. 

MISTAKE, 

defence  of  mistake,  in  an  action  upon  a  deed  or  agreement  in  toriting, 

791. 
the  likcy  in  an  actum  for  specific  performance,  821,  822. 
defence  of  mistake,  788—790. 

^ould  be  mistake  of  fact,  conmion  to  both  parties,  789,  790. 
oounterdaimA  for  rectifying  or  setting  aside  documents  ;  powers  of 

Queen* s  Bench  Division,  788. 
pleading  facts  entitling  defendant  to  rectification,  &o.,  789. 
innocent  misrepresentation,  may  be  ground  for  rescission,  though 

not  for  damages,  790. 
clerical  errors,  790. 

latent  ambiguity,  evidence  of  mistake,  790. 
defence  that  document  v^as  executed  on  a  misrepresentation  and 

under  total  mistake  as  to  its  nature,  790. 
payments  made  by  mistake,  297. 

MONEY  COUNTS.    See  Gokhon  Counts. 

MONEY  LENT, 

statement  of  claim  for  money  lent,  289. 

the  like,  with  a  claim  for  interest,  289. 

defence  denying  the  lending,  791. 

defence  that  the  sum  lent  was  a  smaller  sum  than  the  amount  claimed, 

791. 
counterclaim  for  money  lent,  680. 
daim  for  money  lent,  when  appropriate ;  evidence,  287,  288. 
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effect  of  aoknowledgment  under  aeal,  289. 
money  lent  for  ille^  purpose,  289. 
in  what  cases  demand  is  neoessary  before  action,  289. 
defences  of  infancy,  &c.,  791. 

relief  in  cases  of  unconscionable  bargains  with  expectant  heirs,  Ac., 
791. 
And  see  Qamisq  ;  Tllboauty. 

MONEY  PAID, 

statement  of  claim  for  money  paid,  290. 

defence  denying  the  payment,  792. 

denial  of  request,  792. 

claim  for  money  paid,  when  applicable ;  where  actual  payment  of 

money  of  plaintiff  ;  what  is  equivalent  to  payment,  290. 
payment  at  request  of  defendant ;  request  implied ;  from  course  of 

dealing,  &c. ;  from  notice  without  dissent ;  from  wrongful  act 

of  defendant,  &c.,  290,  292. 

Savment  under  legal  compulsion,  291,  292. 
ebt  paid  by  a  surety ;  payment  of  aooeptanoe  by  an  indoner ; 
contribution  between  co-oebtors,  oo-sureties,  Ac,  291. 
in  general  no  contribution  between  wrong-doers,  291,  292. 
payment  under  indemnity,  292. 
payment  by  accommodation  acceptor,  &c.  of  bill,  292. 
paymeut   in    execution    of   an   illegal    oontraot,   ftc.,   292:    ate 
Illegalitt;  GAMnra. 

MONEY  RECEIVED, 

statement  of  claim  for  money  received,  296. 

the  like,  against  a  collector  and  estate  agent,  296. 

the  like,  where  the  money  has  been  paid  by  mistaJI:e,  297. 

the  like,  where  the  money  was  paid  for  a  consideration  which  has  failed, 

298. 
statement  of  claim  for  wrongful  conversion  of  cheques  and  bills  belongimg 

to  the  plaintiff,  with  an  alternative  claim  for  the  proceeds  thereof, 

300. 
for  money  admitted  to  have  been  received  for  the  use  of  the  plaintiff, 

301. 
by  a  principal  for  money  received  by  his  agent  as  a  bribe  or  secret  com- 

mission,  94. 
against  an  agent  employed  to  sell  goods,  for  not  accounting  for  or  paying 

over  moneys  received  by  him,  90. 
against  a  carrier  for  overcharges,  178. 
for  the  return  of  a  premium  paid  on  a  policy  of  insurance,  where  the 

risk  never  attached,  242. 
defence  denying  the  receipt  of  the  money,  792. 
denial  of  the  receipt  of  the  money  for  the  use  of  the  plaintiff,  792. 
claim  for  money  received,  when  applicable,  292. 
money ;  what  is  equivalent  to  money,  292. 
money  received  by  sheriff  in  execution  of  writ,  292,  293. 
agent  receiving  money  from  principal  to  pay  over  to  third  party  ; 

agent  holding  money  after  revocation  of  authority,  293,  301. 
money  paid  under  duress  of  person ;  of  goods ;  under  extortion 

and  oppression ;  by  abuse  of  legid  process ;  under  distress,  293, 

294. 
money  paid  under  illegal  demand ;  excessive  fees  and  overcharges, 

294. 
money  paid  upon  disputed  daim ;  recovered  in  action  ;  volnntary 

payment,  294,  296,  298. 
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money  wroD^uUy  obtained  by  defendant;   by  fraudulent  mis- 

representations ;  under  fraudulent  oontract,  294,  295. 
money  paid  upon  illegal  oontraot ;  for  illegal  purpose ;   money 

deposited  with  stakeholder  for  a  wager ;  parties  not  in  pari  delicto; 

after  execution  of  illegal  purpose,  295. 
agent  receiving  money  for  principal,  not  liable  to  third  parties 

after  payment  over  to  principal,  296. 
sub-agent  employed  without  authority  ;  absence  of  privity,  296. 
money  paid  under  a  mistake  of  fact ;  under  a  mistake  of  kiw,  297, 

298. 
demand  before  action  for  money  paid  by  mistake,  298. 
money  paid  for  consideration  which  has  failed ;  money  paid  for 

void  or  forged  biUs,  notes,  shares,  securities,  &o.,  298. 
partial  failure  of  consideration  ;  complete  failure  of  part,  299. 
g^oods  or  securities  wrongfully  obtained  and  convert^  into  money ; 

waiver  of  tort,  300. 
agent  receiving  money  for  payment  to  third  party,  not  liable  to 

third  party  before  acknowledgment,  301. 
trustee  not  liable  to  common  law  action  for  trust  money ;  may  be 

charg^  after  admission  that  trust  executed,  301. 
executor  or  administrator,  when  chargeable  for  money  received  in 

respect  of  legacy  ;  after  acknowledgment,  &c.,  301. 
defences  to  actions  for  money  received,  mode  of  pleading,  792. 

HOBTGAGE, 

statement  of  claim  on  the  covenant  for  payment  in  a  mortgage  deed,  302. 
for  interest  due  ufider  a  covenant  in  a  mortgage  deed,  where  the  plaintiff 

does  not  claim  repay tnent  of  the  principal  sum  due,  303. 
a  like  form  hy  the  assignee  of  a  mortgage,  304. 

defence  to  an  action  upon  a  covenant  for  payment  in  a  mortgage  deed^  792. 
in  what  cases  mortgage  debt  recoverable  as  money  lent,  302. 
when  covenant  impli^  in  mortgagee  deed,  303. 
when  power  of  sale  implied  in  mortgage  deed,  302. 
actions  by  mortgajree  to  recover  the  mortgaged  land,  499. 
powers  of  sale  of  pledgees,  &c.  of  chattels,  303. 
actions  by  mortgagor  of  land  against  third  persons,  303. 
actions  for  foreclosure  or  redemption,  303. 
payment  of  rent  to  mortgagee  :  tee  Landlobd  and  Tenaht. 
mortgage  of  debts  or  choses  in  action,  303. 
d^ences  to  actions,  792  :  see  LnarunoN,  Sta.tuteb  of,  &o. 

MOTOR  CAR,  442. 

MUTUAL   CREDIT.    SeeSm-ovF, 

NAME, 

restraining  deceptive  use  of  trade  names,  620. 

NAMES  OF  PARTIES,  46,  47. 

NECESSARIES.    See  Husband  axd  Wife  ;  Ihfavot  ;  IinuHXTT. 

NECESSITY,  WAT  OF.    See  Ways. 

NEGLIGENCE, 

statements  of  daim : 
for  injuries  done  by  the  negligent   driving  of  the  defendant  or  his 

servant,  477. 
by  a  passenger  against  a  railway  company  for  damages  for  persotial 
i^furies  sustained  in  a  collision^  477. 
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for  negligently  driving  a  train  against  the  plaintiff,  477. 

against  a  railway  company  for  the  negligence  of  their  porter  who  knocked 

the  plaintiff  doum  tcith  a  truck,  478. 
the  like,  tcherc  the  injuries  arose  from  the  negligence  of  the  defendant* 

in  not  sufficiently  lighting  a  station,  478. 
for  dattutge  done  to  the  plaintiffs  house  by  the  defendatU  negligently 

pulling  doum  the  at^oining  house,  479. 
against  carriers  by  the  executor  of  a  passenger  killed  by  the  negligence  of 

the  defendants,  426. 
by  a  servant  against  his  master  for  employing  him  to  work  upon  an 

unsafe  scaffolding,  470. 
for  injuries  to  a  ship  and  cargo  by  the  defendants  negligent  navigation 

of  another  ship,  610. 
against  a  solicitor  for  negligence  in  the  conduct  of  his  client's  business, 

353. 
by  husband  and  wife  for  damages  for  negligence    causing   personal 

it\}ury  to  the  wife,  the  httsband  claiming  in  respect  of  the  damage  to 

himself,  443. 
defences,  kc, 
denial  of  the  alleged  negligence,  928. 

denial  that  the  alleged  datnage  was  caused  by  the  acts  complained  of,  928. 
defence  of  contributory  negligence,  928. 
r^ly  thereto  that  the  defetidant  might,  by  the  exercise  of  ordinary  care, 

have  avoided  causing  the  injury,  929. 
defence  in  an  action  for  injuries  alleged  to  hare  been  cattsed  by  the 

negligent  driving  of  the  defendants*  servants,  that  the  carriage  {or 

train)  was  not  the  defendants* ,  nor  in  the  charge  of  their  servants,  930. 
defence  to  an  action  for  trespass,  that  it  was  caused  by  the  plaintiffs  own 

negligence,  930. 
action  for  negligence,  when  it  lies,  473. 

evidence  of  negligence ;  presumption  from  accident,  when,  473, 474. 
extraordinary  accident,  474. 
accidents  on  railways,  474,  475. 
liability  for  negligence  of  partner,  476. 
liability  of  public  trustees,  commiasionerSi  Ac,  for  negUgoioe, 

476,  399. 
negligence  of  ffoyemment  officers,  476. 
statement  of  claim  mnst  show  breach  of  duty ;  where  daty  ariaea 

from  contract ;  where  independently  of  contract,  476. 
express  allegations  of  duty  unnecessary,  476. 
measure  of  damages ;  remoteness,  477,  929. 
claims  under  Loid  Campbell's  Act,  477. 
negligent  navigation :  see  Shxffdsq. 
negligently  pulling  down  adjoining  house ;  rights  and  duties  of 

owners  of  adjoining  houses,  479,  482. 
defences  to  actions  for  negligence ;  mode  of  pleading,  927. 
defence  of  inevitable  accident,  927,  928. 
liability  of  carrier  for  negligently  supplying  defective  carriage, 

179,  928. 
lialnlity  of  master  for  negligence  of  servant,  399,  467,  928. 
liability  for  negligence  of  contractors,  467,  468,  482,  928. 
contributory  negligence  of  plaintiff,  476,  928,  929. 
of  person  in  charge  of  infant,  929. 
of  driver  of  public  vehicle  (or  captain  of  ship)  no  defence  to  aetioB 

by  passenger,  929. 
of  a  mere  stranger,  no  defence,  929. 
defences  in  actions  for  negligent  driving,  929,  930. 
distinction  between  negligence  and  tra^Msa,  930. 

And  see  Carbtkbb  ;  Haaeeb  Ain>  Sebvamt  ;  Sbzffino. 
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NEW  ASSIGNMENT, 

under  former  system  of  pleading,  666.     See  Bbfixes. 

NEWSPAPER.    See  Defaxatign. 

NON  ASSUMPSIT,  NON  EST  FACTUM,  &o.    See  Gbnbbal  Issues. 
NON-JOINDER.    i&»f  Pabubs. 

NOT  GUILT7,  649.    See  General  Issues  ;  Nor  Guxurr  bt  Statute. 

NOT  GUILTY  BY  STATUTE, 

defence  of  Not  Guilty  by  Statute,  930. 

the  riffht  of  pleading  this  defence,  now,  with  few  exceptions, 
abolished,  931. 

repeals  effected  by  the  Public  Authorities  Protection  Act,  1893,  of 
enactments  giving  this  defence,  946. 

in  what  cases  uiis  defence  is  still  pleadable,  931,  932. 

mode  of  pleading  it ;  marginal  note  of  statate  relied  upon,  931. 

no  other  defence  to  be  pleaded  therewith,  imless  by  leave,  931. 

defences  admissible  thereunder,  931. 

repeal  by  6  &  6  Vict.  o.  93,  of  so  much  of  previous  local  and  per- 
sonal acts  as  gave  the  right  of  pleading  this  defence,  947. 

defences  of  statatoiy  authority,  oy  persons  not  entitled  to  plead 
Not   Guilty   by   Statute;    how   pleaded,    932.      See  Publio 

AUTHOBIXIES. 

NOTICE  OF  ACTION,  % 

defence  that  no  notice  of  action  woe  given  as  required  by  statute^  933. 
repeal  by  the  Publio  Authorities  Protection  Act,  1893,  of  most  of 

the  former  enactments  requiring  notice  of  action,  933,  946. 
provisions  of  5  &  6  Vict.  c.  97,  s.  4,  as  to  length  of  notice  of 

action,  933. 
notice  of  action  under  local  and  perscmal  acts ;  provisions  of  the 

6&6  Vict.  c.  97.. 933. 
in  what  cases  defendants  are  entitled  to  notice  of  action,  933,  946— 

948. 
meaning  of  acting  **  under  "  or  "  in  pursuance  of ''  a  statute,  &c., 

933. 
«  omitting  "  to  do  an  act,  where  statate  does  not  mention  omis- 
sions, 933. 
waiver  of  notice  of  aotiony  what  amounts  to  ;  what  is  a  sufficient 

notice  of  action,  933. 

NOTICES.  iS00  DiBOONTiinTANCE ;  Dishomoub;  LA2n)L0BO  and  Tenaitt  ; 
NoTEGE  OF  AonoN;  Paticent  into  Coubt;  Thibd  Pabty; 
Tdob,  &c. 

NOVATION,  610,  793. 

NUISANCE, 

statements  of  claim : 
for  caueing  a  nuieanee  by  smells  and  vapours;  elaitning  damages  and  an 

injunetiony  484. 
for  a  nuisance  in  carrying  on  a  noxious  manufacture  near  the  plaintiff^  s 

land,  484. 
by  a  riparian  proprietor,  for  a  nuisance  by  pollution  of  tits  water  in  a 
river,  claiming  an  if^unction  and  damages,  540. 
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for  plaetng  on  a  highway  an  obttruetion  oter  which  the  plaint ij^  fell, 

486. 
for  keeping  open  and  unfeneed  a  dangerout  cellar  adjoining  a  public 

highway^  486. 
ttatement  of  claim  alleging  that  the  defendant  artijieially  raised  the 

eurfaee  of  his  land  above  the  level  of  the  plaintiff* s  adjoining  land, 

whereby  rain-water  falling  on  the  defendant's  land  percolated  into 

the  adjoining  house  of  the  plaintiff  487. 
statement  of  claim  for  negUgently  allowing  sewage  to  escape  into  a 

neighbour's  premises,  487. 
defenoes: 

denial  of  the  acts  complained  of,  935. 

statement  of  defence  containing  various  defences  in  an  action  for  pollu' 

tion  of  water,  where  the  plaintiff  claims  an  injtmction  and  damages^ 

992. 
denial,  in  an  action  for  a  nuisance  to  the  plaintiff's  premises,  of  the 

plaintiff's  alleged  interest  therein,  935. 
defences  in  a  like  action  by  a  reversioner,  958 — ^960. 
defence  justifying  an  entry  on  the  plaintiff's  land  to  remove  an  ohstrue" 

tion  to  the  defendant's  ancient  lights,  918. 
defence  justifying  the  removal  of  nuisances  on  a  public  highway,  999. 
nuisance ;  public  and  private,  480. 
actions  for  public  nuisance  will  not  lie  without  special  damage ; 

what  amounts  to  special  damage,  480. 
obstruotionB  to  highway,  480. 

dedication  of  highway  subject  to  obstruction  or  right,  480. 
repeated  actions  for  continued  nuisance ;  damages  for  oontinmng 

nuisance,  480. 
injunctioi#to  restrain  nuisances,  481. 
action  by  reyersioner,  when  it  lies ;    not  for  mere  temporary 

nuisance,  481,  503. 
who  liable  for  injuries  caused  by  real  property,  481. 
in  what  cases  a  landlord  is  liable  for  nuisances  on  premises  occu- 
pied by  tenant,  481. 
who  entitled  to  sue  for  injuries  from  dangerous  premises,  481,  482. 
duty  of  occupier  towards  persons  coming  by  invitation,  &c.,  482. 
liability  of  master  for  nuisance  caused  1^  servants,  482. 
damage  caused  by  negligence  of  contractors,  482,  487. 
duty  of  occupier  to  keep  sewage,  &c.,  from  escaping  on  to  neigh- 
bour's land,  482. 
a  person  bringing  dangerous  things  on  to  his  own  land,  primi  facie 

liable  for  injury  done  by  their  escaping,  483. 
rights  and  liabilities,  where  parts  of  a  house  are  let  to  different 

tenants,  483. 
acts  authorised  by  statute,  not  actionable,  unless  donen^ligently, 

483,  484. 
nuisances  of  smoke,  noise,  smells,  noxious  trades,  &c.,  484,  485. 
increase  of  previous  nuisance,  485. 
acts  of  several  persons  together  causing  a  nuisance,  485. 
liability  for  dangerous  cellars,  &c.,  near  highway,  487. 
liability  in  respect  of  lamp  overhanging  highway,  487. 
mode  of  pleading  defences  in  actions  for  nuisance,  934. 
entry  for  abatement  of  nuisanoes ;  previous  request  to  abate,  when 

necessary,  934. 
reauest  unnecessary,  where  the  party  abates  the  nuisance  by  acta 

done  on  his  own  land,  by  loppmg  overhanging  trees,  &c.,  934. 

NUL  TIEL  RECOBD,  747.    See  Juikime^its. 
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OBJEOTION  IN  POINT  OF  LAW,  698.     See  Pboobedikqs  m  Lnro 
OF  Dexubbeb. 

OFFICERS,  487. 

ORDER  OF  DEFENCES,  648. 

OVERSEERS,  191,  192. 


PART  PERFORMANCE, 

eounterelaim  for  specific  performance,  82 1 . 

the  equitable  doctrine  not  extended  by  Judicature  Acts  to  any- 
new  class  of  case,  34,  711,  786. 

effect  of  part  performance  in  claims  for  specific  performance,  256. 

the  equitable  doctrine  not  extended  to  contracts  of  service,  285, 
786. 

PARTICULARS, 

general  fwm  of  particulars  not  stated  in  the  pleading,  36. 

form  of  particulars  under  Lord  CampbelVs  Act,  429. 

form  of  particulars  of  breaches  in  action  /w  infringement  of  patent, 

493. 
form  of  particulars  of  ohfeetions  in  action  for  infringement  of  patent, 

939. 
particulars,  when  required  and  how  delivered,  37. 
further  and  better  particulars,  when  to  be  ordered,  37. 
amendment  of  particulars,  39. 

time  for  pleading  after  delivery  of  particulars  under  order,  40. 
particulars  should  be  given  where  cause  of  action  a  stated  or 

settled  account,  39. 
particulars  in  actions  under  Lord  Campbell's  Act,  40,  426,  427. 
in  actions  in  respect  of  patents,  40,  493,  938. 
in  actions  for  defamation,  39,  886. 
particulars  of  objections  to  copyright,  870,  872. 
particulars  of  payment  into  court  when  ordered,  799. 
particulars  of  set-off,  825. 

PARTIES, 

parties  to  action  dealt  with  by  0.  XVI.,  19. 

names  of  parties ;  how  stated  in  pleadings  ;  names  of  dignity,  46. 

initials  and  contractions  in  written  instruments,  46. 

misnomer,  consequences  of ;  how  ameuded,  47. 

number  of  the  parties,  47. 

what  parties  may  be  plaintiffs,  19. 

what  parties  may  be  defendants,  20. 

character  in  which  parties  sue,  or  are  sued,  48. 

action  in  name  of  wrong  plaintiff;    leave  to  add  or  substitute 

plaintiffs,  25. 
misjoinder  or  non- joinder  of  parties,  26. 
objection  for  non-joinder  in  general  by  summons,  28. 
change  of  parties  on  marriage,  death,  bankruptcy,  &c.,  30. 
personal  disabilities,  marriage,  infancy,  lunacy,  26,  219,  234,  280. 
parties  to  actions  on  contracts ;  joint  and  several  contracts,  22. 

PARTNERS, 

statements  of  claim : 

by  and  against  afinn  in  the  firm's  name,  308. 
by  a  surviving  partner,  308. 
against  a  surviving  partner^  309. 
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VJLB:r^W3i:^— continued, 

against  a  newjirm  for  a  debt  due  from  the  old  Jirm,  for  whieh  they 

have  by  agreement  become  liable^  309. 
by  a  trustee  in  bankruptcy  and  a  solvent  partner  of  a  bankmpt^  124. 
def enoes : 

defence  of  a  retired  partner  of  a  discharge  by  agreemet^f  793. 

denial  by  defendant  that  he  was  a  partner,  794. 

when  partners  may  sue  or  be  sued  in  the  firm's  name,  46,  308. 

actions  in  firm's  name,  308. 

what  oonstitntes  partnership,  304. 

liability  of  partners,  304—307,  488,  793. 

rights  of  partners,  487,  488. 

bcmkraptoy  of  a  partner,  effeot  of,  124,  634,  637. 

executors  of  deceased  putner,  liabUity  of,  204,  307. 

PASSENGER.    See  Cabbiebs  ;  Casbibbs  of  PAssEiraEBB. 

PASTURE, 

statement  of  claim : 
for  the  use  ofpasture,  96. 
pasture,  when  the  subject  of  trespass,  626. 
And  see  OoiocoN. 

PATENTS, 

statements  of  daim : 

by  a  patentee  for  infringement,  488. 

the  likCj  after  amendment  of  spedjication,  490. 

by  an  assignee  for  infringement^  491. 

particulars  of  breaches,  493. 
defences : 

denial  of  infringement,  936. 

denial  of  assignment,  936. 

denial  of  novelty  of  invention  ,936.  « 

denial  of  utility  of  invention,  937. 

defence  that  invention  not  one  for  which  patent  could  be  granted,  937. 

that  plaintiff  was  not  first  inventor,  937. 

that  the  specification  was  insufficient,  938. 

general  defence,  referring  to  particulars  of  objection,  938. 

particulars  of  objections,  ^Z^, 

statutes  regulating  patents,  488. 

assig^nment  of  patent,  491. 

licence  to  use  patent,  492. 

particulars  of  breaches  in  actions  for  infringement,  493. 

scire  facias^  abolished,  939. 

spec&oations,  490,  938. 

particulars  of  objections  to  validity  of  jiatent,  938,  939. 

PAWNBROKERS,  310.    See  lass. 

PAYMENT, 

defence  to  an  action  for  a  simple  contract  debt,  of  payment  before  action, 

796. 
defence  to  an  action  for  a  simple  contract  debt,  of  payment  afUr  action^ 

797. 
confession  of  a  defence  of  payment  afteraction^  687. 
defence  to  an  action  upon  a  covenant  for  the  payment  of  a  liquidated 

amount  in  money  at  a  specified  time,  of  payment  on  the  day  named  in 

the  covenant y  796. 
defence  to  a  like  action,  of  payment  after  the  day  named  in  the  cote^ 

nant,  796. 
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PAYMENT— wn««tt^rf. 

defence  to  an  action  wi  a  common  money  bondf  of  payfnent  on  the  day 

named  in  the  bond,  662. 
defence  to  a  like  action,  of  payment  after  the  day  named  in  the  bond,  663. 
defence  of  payment  by  set-off  of  cross-demande  in  an  account  stated,  and 

payment  of  the  balance,  797. 
defence  of  eatief  action  by  payment  of  a  emaUer  sum  by  a  third  party, 

610. 
defence  of  payment  to  a  judgment  creditor  of  the  plaintiff  under  an 

order  of  attachment  under  O,  XLV.,  630. 
payment  must  be  specially  pleaded,  794. 
payment  need  not  be  pleaded  of  sums  specifically  credited  in 

statement  of  claim  or  particulars,  794. 
a  general  defence  of  payment  is  taken  distributively,  795. 
payment  of  smaller  sum  usually  no  satisfaction  of  greater  debt, 

795. 
limiting  defence,  where  payment  was  only  of  part,  795. 
negotiable  security  given  on  account  of  a  debt,  or  in  satisfaction 

and  discharge,  795. 
payment  by  cheque ;  effect  of  delay  in  presentment,  151,  796. 
payment  by  or  to  one  of  several  joint-debtors  or  joint-creditors, 

796. 
pleading,  where  doubtful  whether  payment  or  set-off,  796. 
payment  before  action  a  complete  defence,  796. 
defence  of  payment  after  action,  mode  of  confessing,  687,  797. 

PAYMENT  INTO  COURT, 
In  actions  on  Contracts, 

defence  of  payment  into  Court,  801. 

defence  of  paytnent  into  Court  as  to  pari  of  a  liquidated  claim,  tcith  a 

defence  on  the  facts  as  to  the  residue  of  the  claim,  801. 
defence  appropriating  money  paid  into  Court  pursuant  to  an  order  under 

0.  XIV.,  801. 
defence  of  payment  into  Court,  together'  with  a  defence  in  denial  of 

liability,  802. 
defence  of  payment  into  Court  in  an  action  on  a  common  money  bond,  663. 
defence  to  an  action  on  a  bond  with  a  special  conditioft  under  the  8^9 

Will.  III.,  <J.  11,  of  payment  into  Court  as  to  a  particular  breach  of 

the  condition,  663. 
reply  of  acceptance  of  the  amount  paid  into  Court,  802. 
•  reply  that  the  sum  paid  into  Court  is  not  sufficient,  803. 
reply  where  payment  into  Court  is  pleaded  as  to  part  of  a  liquidated 

claim,  with  a  defence  on  the  facts  as  to  the  residue  of  the  claim,  joining 

issue  on  such  defence,  and  accepting  the  payment  into  Court,  803. 
reply  to  a  defence  in  which  payment  into  Court  is  pleaded,  together 

with  allegations  denying  liability,  joining  issue  on  those  allegatiotts, 

and  stating  that  the  sum  paid  into  Court  is  ifisuffcient,  803. 
rules  governing  payment  into  Court  in  actions  for  debt  or  damages, 

798—801. 
payment  into  Court  with  a  defence  denying  liability;  its  effect 

and  the  procedure  thereon,  800,  801. 
effect  of  payment  into  Court  is  an  admission,  unless  made  with  a 

defence  denying  liability,  798. 
where  the  payment  into  Court  is  as  to  part  only,  plaintiff  may 

discontinue  as  to  the  residue,  802. 
amount  to  be  paid  into  Court,  where  damages  or  interest  have 

accrued  after  action,  798. 
particulars  of  items  to  which  money  paid  in,  when  ordered,  799. 
appropriation  by  the  defence  of  money  paid  into  Court,  800. 
payment  into  Court  on  a  counterclaim,  800. 
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PAYMENT  INTO  QOMBiT—ctmtinued, 

plaintiff  cannot  deliver  a  "confeesion  '*  of  a  payment  into  Court, 

800. 
payment  into  Court  in  actions  on  bonds,  663,  802. 
when  plaintiff  should  deliver  notice  of   acceptance  instead  of 

replying,  802. 
effect  of  joinder  of  issue  on  defence  of  payment  into  Court,  802. 
payment  into  Court,  with  defence  of  tender,  848. 
payment  into  Court  on  reply  in  the  nature  of  a  new  assignment, 

667. 
In  actions  for  Wrongs. 

defence  of  payment  into  Court  in  an  action  for  a  irrouffy  941. 
defence  of  payment  into  Court  with  a  denial  of  liability ,  941. 
defence  of  payment  into  Court  as  to  the  claim  for  damayet  in  on  action 

for  the  detrition  ofyoods,  892. 
defence  of  apoloyy  and  payment  into  Court  to  action  for  a  libel  in  a 

newspaper  or  periodical,  888. 
reply  of  payment  into  Court  in  an  action  of  replevin,  957. 
reply  of  acceptance  of  the  amount  paid  into  Court,  802. 
reply  that  the  amount  paid  into  Court  is  not  sufficient,  803. 
rules  as  to  payment  into  Court :  vide  supra, 
payment  into  Court  with  defence  denying  liability,  not  allowed  in 

actions  or  counterclaims  for  libel  or  slander,  798. 
payment  into  Court  in  actions  for  detention,  892. 
m  actions  for  libels  in  newspapers,  with  apology,  888. 
in  actions  under  Lord  Campbell's  Act,  427. 
in  actions  against  defendants  specially  privileged  by  statute ;  how 

pleaded,  941,  946. 
tender  of  amends,  when  pleadable  without  payment  into  Court, 

967. 
payment  into  Court  not  necessary  with  reply  of  tender  to  a  defence 

of  lien,  913. 

PENAL  STATUTES, 

statement  of  claim  by  an  informer  in  a  qui  tarn  action,  311. 
penalty  not  subject  of  special  indorsement,  311. 
mode  of  pleading  in  action  for  penalty,  312. 
construction  of  statutes  imposing  penalty,  312. 
limitation  in  penal  actions,  768. 

PENALTY.    See  Penal  Statutes,  and  Liouidatkd  Daiuoeb. 

PERFORMANCE, 

defence  of  performance  of  condition  ofbofid,  662. 
defence  excueiny  perfomutnce  of  condition  of  bond,  662. 
general  averment  of  performance  of  conditions ;  precedent  implied 
in  pleadings,  188. 
See  Bonds,  and  Conditions  Pbegkdent. 

PHYSICIAN, 

Fellow  of  Royal  College  of  Physicians  cannot  sue  for  fees,  though 
member  may,  288. 
See  Medical  Attendance. 

PILOT, 

shipowner  not  liable  for  acts  of  pilot  where  pilotage  compidsoiy, 
964. 

PLAINTIFF.     See  Pabtim. 
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PLEADING  IN  GENERAL, 

rules  now  in  foroe  as  to  pleading ;  former  rales  annoUed,  3. 

date,  title,  and  description  of  pleadings,  6. 

mode  of  pleading,  principal  roles  to  be  observed,  7. 

facts  are  to  be  pleaided,  not  the  evidence  of  facts,  7. 

distinct  claims  or  distinct  defences  to  be  pleaded,  as  far  as  may  be, 

separately  and  distinctly,  8,  647. 
where  contract  relied  on  is  in  writing,  this  should  usually  be  so 

stated,  8,  9,  51. 
written  contracts,  how  pleaded,  9,  10,  61. 
implied  contracts  or  implied  relations    between    persons,  how 

pleaded,  10. 
malice,  fraudulent  intention,  knowledge  or  other  condition  of  mind, 

may  be  pleaded  as  facts,  10. 
notice  to  any  person  of  anything  may  be  alleged  as  a  fact,  10. 
matters  of  which  Court  talces  iculicial  notice,  11. 
conditions  precedent,  how  dealt  with  in  pleadings,  11,  b5,  188. 
matter  which  is  unnecessary,  scandalous,  or  embarrassing  may  be 

struck  out  or  amended,  11,  12. 
inconsistent  claims,  defences  or  replies  permissible,  13,  547. 
counterclaims  improperly  pleaded  or  which  cannot  conveniently 

be  included  in  die  action  may  be  struck  out,  13. 
frivolous  or  vexatious  pleadings  may  be  struck  out,  13. 
pleadings  which  are  oppressive  or  vexatious  from  scandalousness 

or  prolixity  may  be  struck  out,  13. 
signature  of  pleamngs,  14. 

Srinting  of  pleadings,  14. 
eUvery  of  pleadings,  6,  14. 
amendment  of  pleadings,  14:  see  Akbndhsnt. 
time  for  delivering  pleadings,  17,  69,  563,  663,  682. 
denials  must  be  specific,  648,  549,  865. 
damages,  how  pleaded,  60 — 64. 
damages,  how  pleaded  to,  64,  649. 
admissions,  547,  552,  612,  858. 
defences  by  way  of  confession  and  avoidanoe  must  be  specifically 

pleaded,  562. 
equitable  claims  or  defences,  33,  646. 
objections  in  point  of  law,  7,  698. 

And  tee  Pabtibs;  PABmouLABS;  Statbkbiit  of  Glaxk; 
Cgustebclaimb  ;  Defbnobs  in  Gbnbbal;  Bbflibs  and 
SxTBSEouBirr  PiAASDras;    Pboobedinob  nr   Lzeu  of   Db- 

JCUBBEB. 

PLENE  ADMINISTRA  VIT.    See  Exbcutobb. 

POLICE, 

entitled  to  the  protection  g^ven  by  Public  Authorities  Act  in  oases 

within  that  statute,  943  :  see  PtiBLio  Aitteobities. 
protection  of  police  in  executing  warrants,  943. 

POLICT  OF  INSUKANCE.    See  Ibbubahob. 

POUND.    See  IhsrrsEaB ;  Rbsoue. 

PRESCRIPTION  ACT.    See  CoiacoH  ;  Lighm  ;  Wats  ;  Waxes. 

PRINCIPAL  AND  AGENT.    See  Aobht. 

PRINCIPAL  AND  SURETY.    See  Guababtees. 

B.L.  4  C 
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PMNTINQ, 

of  pleadings,  14. 

PRIVILEGE.    iS^  Defamation  ;  Dibtbess. 

PROCEEDINaS  IN  LIEU  OF  DEMURRER, 

defence  cwmttitig  of  an  ohjeetion  in  point  of  late,  602. 

defntce  including  an  objection  in  point  of  law,  to  an  action  for  verbal 

slander  aeiioftable  only  by  reason  of  apeeial  damage,  602. 
the  like,  to  an  action  on  a  marine  policy  elated  to  contain  elauees  that 

the  policy  was  to  be  proof  of  interest  and  without  bene^t  of  salvage, 

602. 
the  like,  to  an  action  on  a  guarantee  for  the  price  of  goods,  603. 
defence  including  objections  in  point  of  law,  to  distinct  parts  of  the 

alleged  cat4ses  of  action,  603. 
reply  of  an  objection  in  point  of  law,  603. 
reply  including  an  objection  in  point  of  law  as  well  as  other  groutids  of 

reply,  604. 
defence  of  an  objection  that  words  are  not  defamatory,  attd  that  no 

defatnatory  meaning  is  shown,  878. 
nature  and    objects  of  demurrers  preyiouslj  to  the  Judicature 

Acts,  598. 
demurrers  under  the  repealed  Rules  of  1875.  .598. 
abolition  of  demurrers  by  the  R.  S.  C.  1883,  and  substitution  of 

other  proceedings  in  Ueu  thereof,  598. 
points  of  law  may  now  be  raised  by  pleading  an  objection  in 

point  of  law,  598. 
an  objection  in  point  of  law  may  be  pleaded  together  with  grounds 

of  defence  on  the  facts,  without  leave,  599. 
mode  of  pleading  such  objection,  599. 
if  frivolous  or  vexatious,  it  may  be  struck  out,  599. 
it  may  be  pleaded  to  any  distinct  and  severable  part  of  the  oppo- 
nent's pleading,  599. 
it  must  be  an  objection  of  substance,  and  not  for  mere  defects  of 

form,  599. 
mere  non- joinder  of  parties  not  in  general  a  proper  ground  for  an 

objection  in  point  of  law,  600. 
objection  in  point  of  law  should  in  general  be  founded  on  matters 

appearing  on  the  pleadings,  though  no  absolute  restriction  to 

that  effect,  600. 
effect  of  setting  out  documents  verbatim  in  pleadings  in  forcing 

the  other  party  to  plead  an  objection  in  point  of  law  or  to 

amend,  600. 
objections  in  point  of  law  to  counterclaims,  583,  599. 
defences  founded  on  the  Statute  of  Frauds  or  on  the  Statutes  of 

Limitation,  not  in  general  proper  subjects  for  objections  in 

point  of  law,  707,  766,  918,  921. 
in  what  cases  an  order  will  he  made  for  disposal  of  an  objection 

in  point  of  law  before  trial  of  the  issues  in  fact,  601. 
application  under  0.  XXV.  r.  4,  to  strike  out  a  pleading  which 

shows  no  reasonable  cause  of  action  or  answer,  601. 
power  of  Court  or  judge  in  that  case,  or  if  the  action  or  defence 

is  shown  by  the  pleadings  to  be  frivolous  or  vexatious,  to  stay 

or  dismiss  action  or  oider  such  judgment  as  may  be  just, 

601. 
inherent  jurisdiction  of  the  Court  to  dismias  frivolous  or  vexatious 

actions,  601. 
no  ground  of  objection  to  an  action  that  it  merely  seeks  a  declan- 

tion  of  right,  &c.,  601. 
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PROCESS, 

defence  to  on  aelwn  for  a  ttrongful  entry  an  land  and  seizure  of  goods, 

of  Justijhation  under  a  Fi.  Fa.,  by  the  execution  creditor^  (he  sheriff 

and  the  bailiffs  stating  thejudgment,  writ  and  warrant,  944. 
the  like,  by  a  sheriff  alone,  945. 
reply  that  the  ivrit  was  set  aside  for  irregularity,  946. 
defence  of  justification  under  process ;   by  the  party ;   by  the 

sheriff  or  officer,  943,  944. 
in  what  oases  justification  must  be  pleaded :  mode  of  pleading, 

944,  945. 
justifioation  under  process  of  inferior  Ck>urt,  944. 
writ  of  Fi.  Fa.,  execution  of,  944. 
AjuI  see  Sheriff. 

PBOMISSORY  NOTES,  155,  656.    See  Bilu  of  Ezohaitoe,  &o. 
PBOSECUTION.    See  Fblont  ;  and  Maxjoeottb  PBoeEOUHON. 
PBOTECTION  ORDER,  229,  443. 
PROTEST.    See  Bills  of  EzoHANas,  &c. 
PROVIDENT  SOCIETIES.    See  Sogietibb. 

PUBLIC  AUTHORITIES, 

defence  that  the  claim  is  barred  by  the  Pftblic  Authorities  Jhrotection 

Act,  1893..  920. 
defence  of  tender  of  amends  under  the  Public  Authorities  Protection 

Act,  1893..  967. 
proTisions  of  the  Public  Authorities  Protection  Act,  1893,  giyina 

pro^tion  to  persons  for  acts  done  in  execution  or  intended 

execution  of  any  Act  of  Parliament  or  of  any  public  duty  or 

authority,  &o.,  946. 
six  months  to  be  the  period  of  limitations  in  such  cases,  946. 
defence  of  tender  of  amends  before  action  in  such  cases,  946. 
repeal  of  previous  enactments,  947. 
application  of  the  Act,  948. 

what  acts  and  defaults  are  within  the  Act,  948,  949. 
actions  or  motions  for  injunctions  not  within  the  former  similar 

Acts,  948. 
actions  for  breaches  of  specific  contracts  not  within  former  Acts, 

948,  949. 
acts  and  contracts  of  local  authorities,  if  done  or  entered  into  for 

the  purpose  of  executing  the  Public  Health  Act,  1875,  not  to 

subject  individual  members  or  servants  to  liability,  493,  494. 
And  see  Cospobatign  ;  JvmaE  of  the  Peace  ;  Police  ;  Shebiff  ; 

HioHWATB ;  Tendeb  of  AjCENSe. 

PUBLIC  HEALTH,  493,  949. 

PUBLIC  WAY.    See  Highways  ;  and  Wayb. 

PUIS  DAESBIN  CONTimrANCE, 
plea,  under  former  system,  555. 

RAILWAYS  AND  RAILWAY  COMPANIES, 
oases  as  to  accidents,  474,  475. 

actions  for  anything  done  under  the  Railways  Clauses  Consolida- 
tion Act ;  tender  of  amends,  &c.,  949. 
sea  traffic,  337. 

And  see  Cabbiebs  ;  CoMPAirr ;  NEQuaEiroB,  &c. 

4c2 
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BATES,  264.    See  Lavdlobd  aitd  Tsvast  ;  Beflevxn. 

BATIFIGATIOK.    See  Cokpuxy  ;  DBunzsNirBBS ;  Infancy. 

REBUTTER  AND  SURREBUTTER,  662. 

RECEIPT, 

effect  of  a  receipt  for  a  debt,  805. 

RECORD.    SeeZvnfmssm;  Judqxent  Rbootebed. 

RECOVERY  OF  LAND, 
statements  of  claim : 

by  landlord  against  tenant  tchere  the  tenancy  has  expired  or  been 

determinedly  notice  to  guitf  and  for  mesne  profile^  273. 
by  lattdlord  against  tenant  upon  a  forfeiture  for  breach  of  eovenant  to 

repair,  with  claims  for  damages,  ^c,  275. 
by  landlord  against  tenant  upon  a  forfeiture  for  non-payment  of  rent, 

278. 
by  heir  against  a  stranger,  icith  a  claim  for  mesne  proJUs,  494. 
the  like,  against  a  tenant  and  a  person  tcho  defends  as  landlord^  497. 
by  devisee  of  freehold,  497. 
by  legatee  of  leasehold,  498. 
by  devisee  of  copyhold,  498. 
by  tnortgagee  against  mortgagor^  499. 
defences : 

by  tenant  to  action  by  landlord  on  an  alleged  determination  qf  the 

tenancy  by  notice,  detiying  the  notice  to  quit,  763. 
that  the  alleged  forfeiture  was  waived,  764. 
by  tenant  that  no  notice  specifying  the  breach  relied  on  for  forfeiture 

was  given,  as  required  by  the  Conveyancing  Acts,  1881,  1892.  .764. 
general  defence  of  possession,  763,  951. 
a  like  form  by  a  defetidant  ttot  named  in  the  writ,  limiting  his  defence 

to  a  part  of  the  pretnises,  952. 
thiU  the  claim  was  barred  by  the  Statutes  of  Limitation,  921. 
what  causes  of  action  may  be  joined  without  leaye  with  olaim  for 

recovery  of  land,  58,  59. 
what  claims  may  be  specially  indorsed  on  writ,  77,  80,  273,  494. 
title  to  recover  land  how  pleaded,  273,  494,  495. 
descent  how  traced,  496. 
vexatious  claims  may  be  struck  out,  496,  601. 
title  of  devisee  and  of  legatee,  and  how  pleaded,  497,  498. 
rights  of  mortgagor  and  of  mortgagfee,  499,  600. 
daims  by  landloid  against  tenant,  273^ — 277. 
claims  for  mesne  profits,  58,  273,  274,  495,  950. 
real  estate  of  married  woman,  her  rights  in  respect  thereof,  219, 

220,  225,  226. 
when  defence  of  being  in  possession  may  be  pleaded,  and  its  effect, 

950,  951. 
equitable  titles  or  defences  must  be  specially  pleaded,  950. 
person  not  named  in  writ  if  in  possession  by  himself  or  his  tenant, 

may  by  leave  defend  as  to  the  whole  or  part  of  Uie  land,  950, 

951. 
efiPect  of  Statutes  of  Limitations,  496,  921,  922,  923,  960. 
tenants  for  lives,  &c.,  holding  over  after  detennination  of  estate 

or  interest,  950. 
when  defendant  may  bring  in  third  party,  950. 
when  defendant  may  counterclaim  for  specific  petfonnanoe  of 

agreement,  951,  952. 
objections  in  point  of  law,  495. 

And  see  Lavdlobd  and  Tenant. 
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BEGISTBATION.    See  CcxBksn ;  Ck>icpOfiEnoir ;  CoFTBianT ;  Patemts; 
Tkasb-Mabkb. 

BEJOIKDER,  562. 

BELEASE, 

defence  ofreleasCf  806. 

defence  of  the  release  of  a  eO'Oontraetor,  806. 

reply  that  the  deed  contained  a  retervation  of  the  right  of  action  against 

defendant,  807. 
reply  that  the  release  was  obtained  hy  fraud,  807. 
reply  that  the  release  teas  subject  to  a  condition,  and  that  such  fwiditiott 

had  not  been  satisfied,  807. 
release  muBt  be  spedficallj  pleaded,  804. 
at  oommon  law  required  to  be  by  deed,  804. 
effect  of  parol  di8<JLarge  of  cauBe  of  action ;  equitable  dootrineB, 

608,  804. 
effect  of  a  receipt  for  a  debt,  806. 
release  of  one  of  co-debtors ;  reservation  of  right  of  action  againfit 

others,  805,  806. 
release  by  a  co-creditor ;  where  g^ven  by  coUnsion,  805. 
release  by  bankraptey,  scheme  of  arrangement,  or  composition, 

634,  637,  684. 
ooyenant  not  to  sue,  effect  of,  806. 
effect  of  release  to  one  of  seyeral  joint  tort-feasors,  952. 

BELIEF  OTKEB  THAN  DAMAGES,  64. 

BENT, 

statements  of  claim  by  landlord  against  tenant  for  rent,  255,  257,  272, 

275. 
the  like  to  recover  possession  for  a  forfeiture  on  non'payment  of  rent, 
275,  278. 
SeeJjAjsmuoiKDAMDTEJSAST.    ^dndseeTharssam;  Beezjeviv. 

BENTGHABGE,  313. 

BEPAIBS, 

statements  of  claim  by  landlord  agaimt  tenant  for  not  repairing,  258, 

259,  261,  532. 
the  like,  on  a  forfeiture  for  non-repair,  275. 
drfences  denying  the  non^repair  complained  of,  757. 

See  IjAinajovD  AJXD  Tekajxt  ;  Waste. 

• 

BEPLEVIN, 

action  of  replevin,  what  it  is,  and  when  it  will  lie,  501,  953. 

mode  of  stating  claim  in  replevin,  501. 

denial  of  the  acts  complained  of,  953. 

defence  denying  the  plaintiff's  property  in  the  goods,  953. 

defence,  in  the  nature  of  an  avowry,  that  the  goods  were  taken  as  a 
distress  for  rent  in  arrear  from  the  plaintiff  to  the  defendant,  with 
a  counterclaim  for  a  return  of  the  goods  and  for  damages,  954. 

defence,  in  the  nature  of  a  cognizance,  that  the  goods  were  taken  as  a 
distress  for  rent  in  arrear  from  the  plaintiff  to  the  landlord,  and  that 
the  defendant  acted  as  bailiff  to  the  landlord,  955. 

reply  to  the  preceding  forms,  denying  the  alleged  tenancy,  956. 

the  like,  denying  that  any  rent  was  in  arrear,  957. 

reply  of  payment  into  Court,  to  a  defence  and  counterclaim  in  the  nature 
of  an  avowry,  957. 

defence  in  the  nature  of  an  armory  by  a  freeholder  for  a  distress  damage 
feasant,  957. 

the  like,  by  a  tenant,  958. 
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mode  of  pleading  defences,  964 — 957. 

pleas  formerly  iised,  called  an  avotcry  and  a  cognizance^  what  ihey 

were  and  their  effect,  954,  955. 
reply  of  plaintiff  under  present  rolee  to  defence  in  the  nature  of  an 

avowry  or  cognizance,  956. 

REPLEVIN  BONDS,  164. 

REPLIES  AND  SUBSEQUENT  PLEADINGS, 

ordinary  fonn  of  reply  to  a  defence,  where  the  defendant  hoe  not  pleaded 

a  counterclaim,  563. 
forms  of  reply  where  the  defendant  hoe  pleaded  a  defence  and  counter" 

claim,  581,  584,  586. 
reply  stating  different  grounds  of  reply  to  different  grounds  of  defence 

alleged  by  the  defendant,  564. 
reply  to  a  defence  pleaded  by  one  of  several  defendants  who  have  severed 

in  their  defetiees,  564. 
forms  of  reply  stating  tm  objection  in  point  of  law,  603,  604. 
forms  of  reply  in  the  nature  of  a  new  assignment  under  0.  XXIIl. 

r.  6 . .  45 — 47.    And  eee  Replies  under  O.  XXIII.  r.  6,  post, 
form  of  rejoinder  to  a  reply  where  the  defendant  has  not  pleaded  a 

counterclaim,  565. 
form  of  rejoinder  to  a  reply  where  the  defendant  has  pleaded  a  defence 

and  counterclaim,  587. 
joinder  of  issue  ;  its  effect,  Sec,  561. 
implied  from  not  delivering  a  reply,  563. 
when  deliveiy  of  a  repl^  is  necessary,  561. 
express  or  implied  admissions ;  moving  for  judgment  on,  562. 
replies  which  answer  part  only  of  the  defence,  should  he  limited 

accordingly,  562. 
alternative  or  inconsistent  grounds  of  reply,  562. 
the  reply  must  he  consistent  with  the  statement  of  claim,  562. 
delivery  of  rejoinder,  when  necessary,  562. 
replies  to  counterclaims,  581. 
pleadings  subsequent  to  rejoinder,  562. 
no  pleading  subsequent  to  reply,  other  than  a  joinder  of  issue,  can 

be  pleaded  without  leave,  563. 
close  of  the  pleadings,  what,  563. 
time  for  delivering  replies  and  subsequent  pleadings,  563. 

See  Pleabino  in  Gbnebal  ;  Coxtntebclaxxs. 
Replies  under  O.  XXIII.  r.  6 : 

reply  that  the  contract  sued  upon  is  not  the  contract  referred  to  in  the 

defence,  568. 
reply  that  the  breaches  are  not  the  same  a»  those  referred  to  in  the 

defence y  568.  ^ 

reply  joining  issue  on  Af^fenee,  and  stating  that  the  breaches  include 

breaches  other  than  tmke  which  are  admitted  by  the  defence,  668. 
reply  stating  that  the  wrongful  acts  complained  of  are  different  from 

thou  which  are  admitted  in  the  defence,  569. 
r^ly  joining  issue  on  the  defence  and  stating  that  the  plamt^f  also 

complains  of  other  wrongful  acts  of  the  defendant,  669. 
a  like  reply  to  a  defence  ofjustijlcation,  where  the  plaintiff  complains  of 

an  excess,  570. 
like  forms  of  reply,  to  defences  setting  up  a  right  of  way,  1000,  1001. 
new  assignments  abolished,  565. 
matters  formerly  alleged  by  way  of  new  asognmient  may  now  be 

introduced  either  by  amendment  of  statement  of  daim  or  by 

way  of  special  reply,  565. 

as  to  when  a  reply  under  O.  XX  TIT,  r.  6,  ahoiild  be  used,  667. 
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KESCISSION, 

defence  that  the  coniraet  woe  rescinded  before  breach ,  809. 

defence  to  an  action  on  a  contract  for  the  sale  of  land,  that  the  defendant 

rescinded  the  contract  under  a  power  contained  in  the  conditions  of 

sale,  820. 
refldasion  of  contract  before  breach,  807. 
sabstituted  contract  a  good  defence  without  performance,  807. 
contracts  nnder  seal  can  be  discharged  b7  deed,  or  hy  parol,  if 

founded  on  consideration,  807. 
agreement  not  to  enforce  the  covenants  in  a  deed,  807. 
contract  required  by  law  to  be  in  writing  can  only  be  altered  in 

writing,  808. 
but  may  be  wholly  rescinded  by  parol  agreement,  808. 
effect  en  oral  assent  to  substituted  performance,  808. 
contract  merely  put  into  writing  by  consent  of  parties  may  be 

altered  by  parol,  808. 
rescission  aiter  breach  no  defence,  808. 
vested  right  of  action  for  a  breach,  how  discharge,  808. 
renunciation  of  bills  or  notes,  652,  808. 
rescission,  how  pleaded ;  exoneration  and  discharge,  &c.,  808. 
effect  of  renunciation  or  total  refusal  to  perform  a  contract,  808. 

EESCUE, 

statement  of  claim  for  pound  breach,  423. 
action  for  pound  breach,  when  it  Ues,  423. 

RESTRAINT  OF  TRADE, 

statement  of  claim  on  covenant  to  pay  UquideUed  damages  in  event  of 

carrying  on  a  particular  business,  280. 
contracts  in  restraint  of  trade,  when  illegal  and  unenforceable, 

728. 
when  they  may  be  enforced  by  action  for  injunction  or  damages, 

854. 

RETAINER, 

defence  by  a  solicitor  denying  his  retainer,  843. 

REVERSION, 

statements  of  claim : 
for  an  it\jury  to  the  plaintiff* s  reversion  in  land,  602. 
for  injury  to  a  reversion  by  obstruction  of  light,  457. 
for  an  it\jury  to  a  reversionary  property  in  goods,  504. 
d^ences : 
denial  that  the  defendant  did  the  acts  which  are  alleged  to  have  injured 

the  reversion,  958,  959. 
defence  denying  the  plaintiff  *  s  reversion,  959. 
denial  of  the  alleged  it\jury  or  damage  to  the  reversion,  959,  960. 
defence,  in  an  action  by  a  landlord  t^ainst  his  tenant  for  removing 

fixtures  from  a  dwelling-house.  Justifying  the  removal  of  them  as 

tenant* s fixtures,  960. 
mode  of  pleading  injury  to  a  reversion,  502. 
what  amounts  to  an  injury  to  the  reversion  in  land ;  temporary 

acts ;  acts  done  with  intent  to  establish  an  easement,  502,  503. 
continuing  injury,  repeated  actions,  503. 
reversioner  and  tenant  may  join  in  action,  503. 
injury  to  reversionary  property  in  goods,  504. 
mode  of  pleading  defences  to  actions  for  injurv  to  reversion,  958, 

959. 

MIENS  FER  DESCENT,  724. 
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RIENS  FEB  DEVISE,  724. 

ft 

BIOT, 

aotiODB  against  police  anthoritias,  22. 

RIVER.    See  Wateb  axd  WATEBOOirBSES. 

SALE  OF  GOODS, 
statements  of  daim : 
for  the  price  ofpoode  eold  and  delivered^  314. 
for  the  price  of  goods  bargained  and  eold,  hut  not  delivered,  317. 
for  datnageafor  not  accepting  goods,  317. 
for  damages  on  a  sale  by  instalments  for  refusal  to  accept  goods,  and 

repudiation  of  the  contract,  and  to  recover  the  price  of  goods  aetuaihf 

delivered  under  the  contract,  319. 
for  damages  for  not  delivering  goods,  320,  322. 
for  damages  for  delivering  goods  inferior  to  contract,  and  for  non^^Uverf 

of  part  of  the  goods  contracted  for,  322. 
for  damages  for  breach  of  contract  to  supply  goods  of  spee{/Sed  descrip' 

tion,  360. 
defences: 
denial  of  alleged  contract,  810. 
defence  that  s,  4  of  Sale  of  Goods  Act,  1893,  has  not  been  complied  with 

710. 
defence  denying  the  price  alleged,  810. 
defence  that  the  price  claimed  is  unreasonable,  810. 
defence  denying  delivery  of  the  goods,  810. 
form  of  defence  to  apart  only  of  a  claim,  811. 
defence  thtU  the  defendant  did  not  order  the  goods,  811. 
defence  that  the  goods  were  sold  upon  credit,  and  that  the  period  of 

credit  has  not  expired,  811. 
defence  that  the  goods  were  to  be  paid  for  by  a  biU  ofexehemge,  and  that 

the  period  for  which  the  bill  was  to  run  has  not  expired,  811. 
forms  of  defences  on  the  ground  that  a  bill  of  exchange  or  promissory 

note  has  been  taken  for  the  debt,  668 — 660. 
defence  to  an  action  for  the  price  of  goods  sold  and  delivend,  that  the 

goods  were  not  equal  to  sample,  812. 
difence  that  the  goods  were  sold  with  an  express  warranty,  and  did  net 

correspond  with  such  warranty,  813. 
the  like,  with  a  counterclaim  for  special  damages  for  the  breach  of  war" 

ranty,  814. 
defence  to  an  action  for  not  delivering  goods  sold,  denying  Ike  alleged 

breach,  814. 
defence  to  a  like  action,  that  the  plaintij^  was  not  ready  and  wUHng  to 

accept  and  pay  for  the  goods,  814. 
defence  to  an  action  for  not  accepting  goode  sold,  that  the  plaintifwms 

not  ready  and  willing  to  deliver  the  goods,  816. 
defence  that  the  contract  was  for  a  particular  description  of  goods,  asid 

that  the  plaintiff  was  not  ready  and  willing  to  deliver  goods  of  that 

description,  816. 
defence  where  time  is  of  the  essence  of  the  contract,  that  the  plaintiff 

was  not  ready  and  willing  to  deliver  the  goods  within  the  time  stipu^ 

latedfor  delivery,  816. 
defence  where  the  agreement  did  not  specify  any  time  for  delivery*  that 

the  plaintiff  was  not  ready  and  willing  to  deliver  the  goods  within  a 

reasonable  time,  816. 
form  of  a  counterclaim  for  breach  of  contract  in  not  delivering  goods 

sold,  816. 
form  of  a  defence  of  set  off  of  a  debt  for  the  price  of  goods  sold  and 

delivered,  826. 
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SALE  OF  QOODS— continued. 

codification  of  the  law  upon  sale  of  goods  by  tho  Sale  of  Orooda  Act, 

1893,  with  slight  modmoations,  314. 
definition  in  the  Act  of  '  *  goods,"  314. 
when  the  action  i^ould  be  for  the  price  of  goods  sold  and  delivered, 

and  when  for  that  of  goods  bargained  and  sold,  315. 
when  a  buyer  is  deemed  to  have  accepted  the  goods  as  a  perform- 
ance of  the  contract,  315. 
bayer,  when  entitled  to  reject  the  goods,  may  do  so  by  giving 

notice  to  the  seller,  and  need  not,  in  g^eral,  return  uiem,  but 

may  leave  it  to  the  seller  to  fetch  tiiem,  315. 
property  in  the  goods,  when  it  passes,  316,  317. 
sale  or  return,  and  sale  on  approval,  316. 
action,  when  property  has  not  passed,  for  non-acceptance,  317. 
when  no  stipiuation  as  to  price,  a  reasonable  price  is  to  be  implied, 

317. 
damages  in  action  for  non-acceptance,  318,  319. 
action  for  non-delivery,  320. 
damages  in  action  for  non-delivery,  319,  320. 
sales  of  g^oods  to  be  delivered  in  instalments,  318,  319. 
effect  of  forbearance  to  claim  delivery  or  to  make  delivery,  321 ,  322. 
Court  may  order  speoifio  performance  of  contracts  to  deliver  spedfio 

or  ascertained  goods,  322. 
mode  of  pleading  defences  to  actions  of  debt  for  the  prioe  of 

goods ;  mere  denial  of  debt  not  safB.cient,  809. 
where  goods  are  sold  on  credit,  no  action  lies  for  the  prioe  until 

the  period  of  credit  has  expired,  314,  811. 
sale  of  goods  by  description  or  sample,  360,  362,  812,  813. 
sale  of  goods  with  an  express  warranty,  355,  356,  813. 
conditions  concurrent  and  precedent  in  sales,  314,  319,  814,  816. 
stipulations  as  to  time  of  payment,  when  of  the  essence  of  the 

contract,  816. 
acceptance  and  receipt  under  s.  4  of  Sale  of  Gk)ods  Act,  1893.  .710. 

And  ue  Fsa.ui)b,  Statutb  of  ;   Cabbisbs  ;  Libv  ;   Stofpaob  in 
Tbanbztu;  Sst-ovf;  Wabbastt. 

SALE  OF  LAND, 

statements  of  claim : 
by  vmdor  on  a  tale  by  private  ecntraetfor  not  completing ,  827. 
by  vendor  on  a  eale  by  auction  for  not  completing,  328. 
by  purchaser  on  a  talc  by  private  contract  for  not  completing,  and  for  a 

return  of  the  depotit,  330. 
the  like,  fir  not  deducing  a  good  title,  and  for  a  return  of  the  depotit, 

330. 
defences : 

denial  of  t?ie  contract,  817. 

the  like,  alleging  further  that  the  agreement  was  subject  to  a  formal 

contract  being  approved,  818. 
defence  of  the  Statute  of  Frauds,  818. 
defence  to  an  action  against  a  purchaser  for  not  completing,  that  the 

plaintiff  was  not  ready  and  uniting  to  convey,  818. 
defence  that  the  plaintiff  had  no  title  to  the  premises,  819. 
defence  to  an  action  for  not  completing  a  purchase,  that  the  plaintiff  did 

not  make  a  good  title  in  accordance  with  a  condition  of  the  contract, 

819. 
defence  to  an  action  against  the  vendor  for  not  conveying  the  premises, 

where  it  was  the  duty  of  the  purchaser  to  tender  a  conveyance  for 

execution,  that  the  plaintiff  did  not  tender  such  conveyance,  819. 
defence  to  a  like  action,  that  the  defendant  rescinded  the  contract  under 

a  power  contained  in  the  conditions  of  sale,  820. 
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defence  of  frauds  707. 

defence*  to  action*  for  tpecijie  performance,  821. 

requirements  ol  the  Statute  of  Frauds,  323,  711. 

sales  by  auction,  109,  110,  323,  328,  329. 

when  action  for  deposit  lies  against  auctioneer,  109,  329. 

yendors'  obUgaUons  as  to  making  out  a  good  title,  323,  324, 818, 
819. 

pnrohasers*  obligations  as  to  preparing  and  tendering  oonTeyance, 
324,  819. 

stipulations  as  to  time,  when  of  the  essenoe  of  the  oontract,  324, 
325. 

deposit  when  a  return  may  be  daimed,  325. 

damages  on  breach  of  contract,  325 — 327. 

no  concluded  agreement  for  sale  until  the  terms  are  asoertained 
expressly  or  by  implication,  817. 

when  reference  to  formal  contract  to  be  prepared  prevents  agree- 
ment being  a  concluded  one,  817,  818. 

power  to  rescind  contained  in  conditions  of  sale,  820. 

effect  of  misrepresentations,  820,  821. 

specific  performance,  claims  or  counterclaims  for,  when  enforce- 
aUe  in  the  Queen's  Bench  Division,  821. 

SAMPLE,  361,  362,  812. 

SCHOOLMASTER, 
statements  of  claim : 

by  a  ichoolmaster  for  tuition,  hoard,  ^.,  331. 

by  a  *ehoolma*ter  for  removing  a  pupil  trithout  notice,  331. 

SEAL,  677,  688,  689,  690. 

SEAWORTHINESS, 

defence  that  the  *hip  \ca*  not  teaworthy,  739. 
what  seaworthiness  is,  740. 
See  SHiFPma. 

SEDUCTION,  466,  925.    See  Mabteb  Aim  Ssbyast. 

SEPARATION  DEED, 

defence  that  the  deed  illegally  prof^ided  for  future  separation,  729. 

a  deed  made  upon  an  actual  separation,  settling  rights,  is  not 

iUegal,  228,  729. 
molestation  no  answer  to  claim  on  covenant  in  a  separation  deed 

to  pay  an  annuity  unless  expressly  made  so,  622. 

SERVANT.    See  Masteb  and  Servant. 

SET-OFF, 

defence  oftet-offin  an  action  for  debt,  826. 

defence,  a*  to  part  of  a  debt  tued  for,  of  a  tet^offto  a  like  amount  for 

the  prux  of  good*  sold  and  delivered^  826. 
defence  to  a  claim  for  an  admitted  debt,  oftet-ojfofa  part  of  a  larger 

debt  due,  with  a  counterclaim  for  the  balance,  827. 
defence  to  an  action  for  debt,  of  het-off  upon  a  bill  of  exchange  drawn 

by  the  defendant  upon  and  accepted  by  the  plaintiff  and  payable  to 

the  defendant,  827. 
a  like  defence,  where  the  defendant  i*  the  indorsee  of  a  bill  accepted  by 

the  plaintiff,  828. 
defence  of  a  set-off  on  a  promissory  note  made  by  the  pUnntiffand 

payable  to  the  defendant,  828. 
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defence  of  a  set-off  on  a  promissory  note  indorsed  by  the  plaintiff  to  the 
defendant,  828. 

defence  to  an  action  by  an  executor  for  debts  due  to  the  testator  in  his 
lifetime f  of  a  set-off  of  debts  due  from  the  testator  in  his  lifetime  to 
the  defendant,  828. 

defence  to  an  action  against  an  exeotttor  for  debts  due  from  the  testator 
in  his  lifetime  of  a  set-off  of  debts  due  to  the  testator  in  his  Itfetime, 
829. 

defence  to  an  action  brought  by  a  trustee  in  bankruptcy  for  debts  due  to 
the  bankrupt,  of  a  set'Off  of  debts  due  from  the  bankrupt  before  the 
bankruptcy,  829. 

defence  to  an  action  brought  by  a  trustee  in  bankruptcy  for  debts  due  to 
the  bankrupt,  of  a  set-off  of  debts  contracted  by  the  bankrupt  after 
the  act  of  bankruptcy  without  notice,  831. 

defence  of  a  set-off  on  a  bond,  831. 

the  like  on  a  covenant,  832. 

the  like  upon  a  judgment  of  the  High  Ckntrt  of  Justice,  832. 

defence  to  an  actiofi  by  the  assignee  of  a  debt,  of  set-off  of  a  debt  which 
became  dtie  from  the  assignor  to  the  defendant  before  notice  of  the 
assignment,  832. 

defence  of  a  set-off  for  liquidated  damages  under  a  covenant  or  agree- 
ment, 833. 

a  like  form,  claiming  a  set-off  for  liquidated  damages  under  a  building 
contract,  and  setting  out  some  of  its  provisions,  833. 

a  like  form,  claiming  the  amount  by  way  of  counterclaim,  586. 

defence  to  an  action  for  the  price  of  goods,  alleging  that  they  were  sold 
by  the  plaintiff"* s  agent  as  apparent  principal^  and  claiming  a  set-off 
which  had  accrued  due  from  the  agent  to  the  defendant,  834. 

defence  of  a  set-off  of  cross  demands  upon  an  account  stated  by  agree- 
ment and  payment  of  the  balance,  797. 

reply  of  the  Statute  of  Limitations  to  a  defence  of  set-off,  779. 

distinction  between  set-off  and  counterclaim,  671)  822. 

the  defence  of  set-off  not  affected  by  the  repeal  of  the  Statutes  of 
Set-off,  &c.,  822. 

it  applies  in  general  to  liquidated  debts  only;  not  to  claims  for 
unfiqmdated  damages,  822. 

the  debts  must  be  mutual  debts ;  between  the  same  parties  and  in 
the  same  rights,  823. 

effect  of  this  rule  as  to  joint  debtors  and  joint  creditors ;  distinc- 
tion as  to  joint  and  several  debts,  823. 

counterclaims,  when  pleadable  in  such  cases,  823. 

equitable  defences  of  set-off,  823,  824. 

set-off  or  counterclaim  in  actions  by  or  against  executors,  824, 

828,  829. 

set-off  in  actions  by  or  against  a  company  ;  effect  of  winding-up 

proceedings,  679,  680,  824. 
set-off  in  actions  between  trustee  in  bankruptcy  and  creditors, 

829,  830. 

set-off  of  debts  due  from  the  bankrupt  before  defendant  had  notice 

of  any  act  of  bankruptcy,  830. 
mode  of  pleading  set-off  as  to  part  of  a  debt,  824. 
set-off  of  part  of  a  debt  due  from  plaintiff,  with  counterclaim  for 

the  excess,  824,  825. 
diittinct  grounds  of  set-off  to  be  statM  separately,  825. 
set-off  arising  after  action ;  how  pleZded,  825. 
reply  to  set-off  or  counterclaim,  may  state  grounds  of  reply  arising 

after  action  or  after  deKvery  of  defence,  826. 
defendant  not  bound  to  plead  set-off  or  counterclaim,  but  may 

bring  cross-action,  825. 
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set-off  of  interest,  826. 

particulars  of  set-off ;  what  required,  825. 

oonrse  to  be  adopted  hj  plaintiff,  where  set-off  is  not  disputed, 

826. 
mode  of  replying  to  defence  of  set-off ;  joinder  of  issue,  Ac. ;  when 

plaintiff  shouU  reply  specially,  826. 
mode  of  pleading  set-off  of  or  against  a  bond,  831. 
set-off  Of  judgment  debt ;  how  pleaded,  832. 
set-off  in  actions  by  assignee  of  debt,  832,  833. 
set-off  of  liquidated  damages  under  a  contract,  833. 
in  what  cases  defendant  may  plead  set-off  against  agent  in  action 

by  principal,  834,  836. 
set-off  of  debt  due  from  principal  in  action  brought  by  agent  as 

trustee  for  prin<^al,  835. 
solicitor  may  set  off  costs,  although  he  has  not  deliyered  a  signed 

bill,  846. 

SHABES, 

statements  of  daim : 
for  the  price  of  aharee^  333. 
for  damage*  for  not  accepting  ahares,  333. 
against  a  broker  for  not  purchasing  shares  according  to  order,  167. 
for  claims  by  a  company  for  allotment  money  or  calls,  183 — 186. 
defences: 
defence  to  an  action  for  a  call,  that  the  call  teas  not  duly  made,  681. 
defence  to  a  like  action,  that  the  defendant  was  an  infant,  ^.,  736. 
defence  to  a  like  action,  that  the  defendant  teas  induced  to  become  a 

shareholder  by  fraud,  ^c,  708. 
defence  to  an  action  for  differences  on  the  price  of  shares,  that  the 

contract  teas  a  gaming  or  wagering  contract,  714. 
contracts  relating  to  sale  of  shares  in  general  regulated  by  usage 

of  stock  exchange  on  which  it  takes  place,  332. 
damages,  measure  of,  for  not  accepting   or  deliyering  shares 

according  to  contract,  333. 
when  the  contract  is  to  be  deemed  one  of  gaming  or  wagering, 

714. 
liability  of  infant  hoMing  shares,  736. 

SHERIFF, 

statements  of  daim : 
against  a  sheriff  for  not  levying  under  a  writ  offi,iA,,  507. 
against  a  sheriff  for  a  false  return  of  nullii  bona  to  a  urit  of  A.  &., 

508. 
by  a  landlord  against  a  sheriff  for  removal  of  goods  without  pigment  of 

rent  due,  508. 
defences: 

defence  to  an  action  against  a  sheriff  for  not  levying,  denying  the 

default  in  levying,  961. 
the  like,  denying  that  there  were  any  goods  within  the  bailiwick,  961. 
the  like,  alleging  that  the  plaintiff  eotmtermanded  the  writ,  961. 
defence  to  an  action  for  a  false  return  tT;^  nulla  bona,  denying  the  false' 

ness  of  the  return,  962. 
defence  to  an  action  for  not  levying  or  for  a  false  return,  denying  the 

judgment,  963. 
the  like,  denying  the  process,  963. 

the  like,  denying  the  delivery  of  the  process  to  the  defendant,  963. 
defences  by  a  sheriff  to  actiotufor  trespass  or  conversion,  of  justi/Scation 

under  process,  944,  945. 
consolidation  of  law  as  to  sheriffs  by  the  Sheriffs  Act,  1887. .  505. 
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liability  of  sheriff  or  his  officer  to  penalties  for  misoondiiot,  606. 

period  of  limitation  for  action  for  penalty,  605.    . 

sheriff,  when  within  proYisions  of  Public  Authorities  Ftoteotion 

Act,  1893.. 605,  946,  963. 
liability  of  sheriff  to  action  for  damages  for  neglect  or  default  of 

his  officers,  606. 
actual  damage  generally  required  to  support  action  agoinst  sheriff 

for  breach  of  duty,  606. 
sheriff's  fees  and  poundage,  506. 
execution  aiji.fa.  by  sheriff,  607,  944,  962. 
in  action  against  sheriff  for  not  levying,  or  for  a  false  retuxn,  a 

judgment  must  be  proved  in  support  of  the  writ,  943,  968. 
mode  of  pleading  in  such  action,  943,  944,  961,  962. 
sheriff's  duty  as  to  rent,  508,  962. 

SHIPPING. 

statements  of  claim  : 
for  freight,  338. 

the  like  agaitist  consignee  natned  in  bill  of  lading ^  338. 
the  like  against  indorsee  of  bill  of  lading ,  339,  340. 
bg  shipper  against  mastery  on  bill  of  lading ^  for  damage  to  goods,  340. 
by  shipper  against  shipowner^  on  bill  of  lading^  for  damage  atid  short 

delivery  J  341.  "  • 

by  indorsee  of  bill  of  lading  against  shipoumer  for  not  delivering,  342. 
by  shipowners  against  indorsee  of  bill   of  lading  for  freight  and 

demurrage,  **  as  per  eharterparty,**  343. 
against  charterer,  for  freight  under  the  charterparty,  344. 
the  like,  for  detnurrage  under  the  charterparty,  346. 
by  shipowner,   against  charterer  for  detention  beyond  the  demurrage 

days,  346. 
the  like,  for  not  loading  pursuant  to  charterparty,  346.     . 
for  injury  to  ship  and  cargo  by  the  defendants  negligent  navigation  of 

another  ship,  610. 
defences,  &c. : 
defence  to  claim  by  shipowner  against  consignee  for  freight  under  bill  of 

lading,  denying  the  allegations  in  the  claim,  836. 
defence  to  a  like  action  against  indorsee,  denying  the  allegations  in  the 

claim,  836. 
defence  to  an  action  for  datnage  to  goods,  that  the  damage  arose  from 

excepted  perils,  836. 
reply  to  preceding  defence,  that  the  negligence  of  the  crew  brought  the 

excepted  perils  into  operation,  837. 
reply  to  same  defence,  that  those  perils  arose  during  an  unauthorized 

deviation,  837.  ^ 
defence  that  the  datnage  arose  from  the  bad  condition  of  the  goods  when 

received,  666. 
defence  to  action  for  damage  and  short  delivery,  838. 
defence  denying  that  the  defendant  kept  the  ship  on  demurrage,  838. 
defence  to  action  for  detention  beyottd  demurrage  days,  838. 
defence  of  cesser  clause  in  charterparty,  839. 
defence  defiying  that  the  ship  sailed  pursuant  to  charterparty,  839. 
counterclaim  that  the  goods  were  delivered  in  a  damaged  condition,  839. 
defence  chnying  that  ship  was  ready  to  load  pursuant  to  charterparty, 

840. 
defence  that  charterparty-was  cancelled  pursuant  to  a  clause  therein,  841 . 
defence  that  defendant  \cm    prevented  from    completing    voyage    by 

excepted  perils,  841. 
defence  by  shipowner,  for  loss  or  damage  to  goods^that  the  goods  were 

within  «.  602  (2)  of  the  Merchant  Shipping  Act,  1894 .  .842. 
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liabilil^  of  carriers  by  seaj  334. 

exceptions  in  bills  of  lading ;  their  effect,  335. 

implication   of  seaworthiness  in  oonlxacts  of   afEreighiment  at 

commencement  of  voyage,  335. 
obligations  of  shipowners  to  passengers  and  to  crew,  335. 
when  contract  not  by  deed,  either  master  or  owner  may  soe  for 

freight,  335. 
advanced  freight,  and  freight  pro  rata^  336. 
shipowner's  liability,  how  limited  by  statute,  836. 
damages,  measure  of,  337. 
sea  traffic  of  railway  companies,  337. 
biU  of  lading,  338,  836,  837. 
charterparty,  344,  836,  837. 
collision,  Admiralty  rule  as  to  damages,  509. 
Admiralty  rule  does  not  apply  to  actions  under  Jjord  Campbell's 

Act,  509. 
action  against  secretary  of  Board  of  Trade  for  compensation  for 

unreasonable  detention  of  ship,  510. 
whether  action  will  lie  for  maliciously  arresting  a  ship  under 

process,  510. 
deviation,  exceptions  do  not  apply  during,  837. 
construction  of  clauses  for  cesser  of  liability  of  charterer,  839. 
no  freight  in  general  payable  if  goods  so  damaged  upon  voyage  as 

to  be  unmerchantable,  839,  840. 
when  a  deUy  in  arriving  at  the  port  of  loading  will  justify  char- 
terer in  not  loading  ship,  840. 
when  charterer  justified  in  not  loading  ship,  840,  841. 
contract  in  charterparty  in  general  to  carry,  subject  only  to  the 

excepted  perils,  841. 
defence  of  compulsory  pilotage,  964. 

And  see  Inbusance. 

SHOOTINa, 

statement  ofelmmfor  disturbance  of  a  right  ofshootinffy  511. 

right  of  shooting,  license  to  shoot,  agreements  as  to  shooting,  511. 

a  collateral  promise  to  keep  down  game  in  consideration  of  tenant 

taking  lease,  held  enforceable,  511. 
effect  of  Ground  Game  Act,  1880.  .611. 

SLANDEB.    Se4f  Befjocation. 

SLANDER  OF  TITLE, 

what  constitutes  slander  of  title,  512. 

no  action  lies  without  actual  damage,  404,  512. 

mode  of  pleading,  612. 

limitation  of  action,  512. 

cause  of  action  usually  survives  to  executor,  512. 

injunction  to  restrain  slander  of  title,  404,  512. 

SOOrETIES, 
I.  Building  societies : 

commencetnent  of  claim  by  or  against  an  incorporated  building  society . 

346. 
statutes  in  force,  346. 
rules  must  state  how  disputes  are  to  be  settled ;  meaning  of 

disputes,  347. 
when  jurisdiction  of  the  High  Court  ousted  by  the  rules,  347. 
want  of  jurisdiction  may  be  pleaded,  or  in  some  cases  actiaoi  may 

be  stayed,  842. 
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effect  of  society  reoeiying  deposits  or  loans  in  excess  of  its  powers, 

347. 
personal  liability  of  directors  or  officers  of  societies,  347. 

II.  Friendly  Societies : 

commencement  of  claim  hy  a  friendly  society ,  348,  349. 

statute  in  force,  348. 

roles  mnst  state  the  manner  in  which  disputes  are  to  be  settled, 

348. 
settlement  of  disputes,  348,  349. 
when  jurisdiction  of  High  Court  ousted,  349. 
want  of  jurisdiction  may  be  pleaded,  or  in  some  cases  action  may 
be  stayed,  842. 

m.  Industrial  and  Froyident  Societies :  statutes  in  force,  350. 

IV.  Loan  Societies  :  statutes  in  force,  360. 

V.  Trade  Unions : 
statutes  in  force,  350,  351. 

where  the  main  purposes  of  a  trade  tmion  are  lawful,  the  association 
may  maintain  actions  to  enforce  such  purposes,  and  is  liable  to 
be  sued  in  respect  of  such  purposes,  351. 

as  to  when  the  purposes  of  a  society  are  illegal,  351,  728. 
And  see  Assogiatiok. 

SOLICITORS, 

Statements  of  Claim : 

by  a  solicitor  for  work  done^  ^c,  352. 
by  a  client  against  his  solicitor  for  negligence^  353. 
Defences  : 

defence  denying  retainer,  843. 

defence  denying  that  the  alleged  work  was  done  or  payments  made,  843. 
defence  that  the  plaintiff  was  not  a  duly  qiialified  sohcito9%  843. 
defence  that  the  plaint^  did  not  deliver  a  signed  bill  of  costs  a  month 

before  action^  844. 
mode  of  pleading  in  actions  against  solicitors  for  negligence,  353. 
an  unqualified  person  acting  as  solicitor  cannot  reooyer  profes- 

sionai  fees  or  disbursements,  843. 
an  untaxed  bill  may  be  specially  indorsed  upon  the  writ,  352. 
retention  by  cUent  of  bill  for  twelve  months  without  taxation, 

pritnd  facie  evidence  that  amoxmt  reasonable,  352. 
no  privity  of  contract  between  the  client  and  tibe  town  agent  of  the 

client's  solicitor,  352. 
a  retainer  need  not  be  formal  or  express,  843. 
requirements  of  the  statute  as  to  a  signed  bill  being  deliyered  one 

month  at  least  before  action,  844. 
a  solicitor  may  set  off  costs  due  to  bim  although  be  has  not 

delivered  a  bill  of  them,  845. 
agreement  by  solicitor  as  to  costs,  845. 
a  solicitor  contracts  to  use  reasonable  skill,  but  he  is  not  liable  for 

an  error  of  judgment  upon  a  doubtful  point  of  law,  353. 

SPECIAL  IND0ESEMENT8,  77. 
SPECIFIC  PERFORMANCE,  256,  286,  822,  821. 

SPIRITUOUS  LIQUORS, 

defence  that  the  debt  was  for  spirits  sold  in  quantities  of  less  value  than 
twenty  shillings,  729. 

STAKEHOLDER,  295,  713. 
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STAMP, 

on  bills  or  notes,  a  defect  in  stamp  cannot  in  general  be  remedied 
after  issue,  642. 

stamp  objection  seldom  pleaded ;  how  raised,  642. 

material  alteration  after  iBtme  of  bill  or  note  or  making  of  agree- 
ment, in  gfeneral  renders  fresh  stamp  neoessaxy,  621,  642,  650. 

foreign  bills,  147,  148. 

cheques,  151. 

brokers'  contract  notes,  664. 

marine  policies,  236. 

life  policies,  244,  245. 

fire  policies,  247. 

policies  against  acddent  or  for  payments  dazing  siokneaBy  &a, 
247. 

STANNARIES,  184,  907. 

STATEMENT  OF  CLAIM, 

delivery  of,  when  necessazy,  44. 
how  ddivered,  14. 
parties,  names  of,  46,  47. 
number  of  the  jMirties,  47. 
character  in  which  parties  sue  or  are  sued,  48. 
parties  under  disabilities,  49. 
the  body  of  the  statement  of  claim,  49. 
joinder  of  causes  of  action,  57. 
the  claim  of  debt  or  damages,  60. 
relief  other  than  damages  or  payment  of  debt,  64. 
venue,  65,  68. 

time  for  delivery  of  statement  of  claim,  69. 
commencements,  &c.  of  statements  of  claim,  77. 
particulars,  37. 
amendment,  14. 
And  tee  Pusabino  nr  Gezhsbal. 

STATUTE  OF  FRAUDS,    See  Fbatjdb,  Statdtb  of. 

STATUTES  OF  LIMITATION.    See  Ldotatiov,  SxArnrEB  of. 

STATUTORY  AUTHORITY,  483,  484,  873,  902. 
defence  jiutifying  under  statutory  powers ,  981. 
defence  that  the  act  was  done  under  authority  of  a  statute,  can  now 

seldom  be  raised  under  defence  of  Not  Guilty  by  Statute,  930. 
how  this  defence  now  pleaded,  932,  981. 

STAYING  PROCEEDINGS, 

until  joinder  of  proper  parties,  28,  29. 
stay  of  frivolous  action,  601. 

bankruptcy,  when  proceedings  may  be  stayed  in  oonsequenoe  of, 
633,  636,  638. 

STIPULATIONS, 

when  to  be  implied  in  written  agreementB,  96,  100,  261,  262,  269, 

794. 
warranties  implied  on  sales  of  goods,  357. 

STOCK.    See  Sbabeb. 

STOPPAGE  IN  TRANSITU, 

defences  of  stoppage  in  transitu  by  an  unpaid  vendor^  868,  869. 
when  the  right  to  stop  in  transit  may  be  ezeroiaed,  86iB. 
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STRIKINa  OUT  PLEADINGS,  9,  11,  13,  601. 
SUBSTITUTED  AGREEMENT,  807,  808. 

SUGGESTION  OF  BREACHES,  160—162,  662. 

SUGGESTION  OF  DEATH, 

eommeneement  of  ttatement  of  claim  tuggetting  the  death  of  one  of  the 

plaintiffs,  71. 
the  like,  by  an  executor  continuing  an  action  after  the  death  of  a  sole 

plaintiff,  208. 
the  like,  aaainet  the  executor  of  a  deceased  defendant,  209. 
chaDge  of  parties  on  mamage,  death,  &c.,  30. 

SUNDAY  TRADING,  846. 

SUPPORT  OF  LAND, 
fitatements  of  claim : 
for  damage  caused  by  tMng  away  the  support  of  plaintiff^ s  land  by 

mining,  514. 
the  like,  for  damage  to  land  and  buildings,  515. 
the  like,  where  the  working  was  under  a  lease  giving  a  right  to  work 

mines,  subject  to  leaving  support  for  houses,  and  such  support  was 

fwt  left,  516. 
for  taking  away  frotn  plaintiff^ s  house  the  support  to  which  it  was 

entitled  from  the  adjoining  house,  617. 
defences : 

denial  of  acts  complained  of  964. 

denial  of  plaintiff  ^  s  possessiofi  of  premises,  965. 

defence  alleging  title  in  defendant  to  make  excavations,  fe.  complained 

of  on  condition  of  leaving  support,  which  was  left,  965. 
defence  denying  facts  alleged  by  plaintiff  as  constituting  his  title  to 

support,  965. 
defence  detiying  that  there  was  any  damage,  and  alleging  that  if  there 

was  any,  it  was  not  caused  by  acts  of  the  defendant,  966. 
right  to  support,  512,  513. 
mode  of  pleading,  514,  515,  965,  966. 
mere  possession  will  support  action  ag^alnst  strange  interfering 

with  support  of  building  bj  adjacent  land,  513. 
no  natural  right  to  support  of  subterraneous  water,  513,  535. 
damage  is  gist  of  action,  513,  514,  966. 
what  damage  is  recoverable,  514,  966. 
no  cause  of  action  until  actual  damage  occurs,  920. 
the  period  of  limitation  dates  from  the  damage,  920. 
fresh  subsidences  create  fresh  causes  of  action,  920,  966. 
natural  right  to  have  land  in  its  natural  state  supported  by  sub- 
jacent and  adjacent  land,  512,  513. 
dear  words  in  deed  or  statute  necessary  to  deprive  landowner  of 

such  right,  516. 
obligations  between  adjoining  householders,  517. 
no  cause  of  action  without  appreciable  damage,  514. 
right  to  injunction,  514. 

SURETY.    See  Guabaktees. 

SURRENDER, 

defence  of  a  surrender,  758, 

the  like,  by  operation  of  law,  759. 

as  to  what  constitutes  a  surrender  by  operation  of  law,  758. 

B.L.  4  D 
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TAXES, 

defence  as  to  part  of  rent  claimed,  of  a  deduetu^n  for  property  tax^  766. 
right  to  deduct  property  tax  oat  of  next  payment  of  rent,  756. 
deductions  by  tenant  of  payments  or  charges  on  the  land,  766. 
cases  on  construction  of  covenants  with  regard  to  rates,  taxes, 
&o.,  264. 

TENANT  IN  COMMON, 

when  action  for  an  account  between  tenants  in  common  lay,  84. 
when  one  tenant  in  common  of  land  may  maintain  trespass  against 

anotlier,  627. 
when  one  tenant  in  common  of  a  chattel  may  maintain  trespaas 

or  oonversion  against  another,  386,  623,  867. 

TENDER, 

defence  of  tender  before  action,  846. 

reply  that  a  turn  larger  than  the  amount  tendered  waa  due  in  respect  of 

an  entire  cause  of  actioti,  848. 
reply  to  a  defence  of  tender  before  action,  denying  that  the  defendant 

was  ready  and  trilling  to  pay  the  debt,  849. 
reply  to  a  defence  of  lien,  of  a  tender  of  the  debt  before  the  detention  or 

conversion  of  the  goods,  913. 
reply  to  a  defence  of  tender,  that  no  money  was  tendered  or  legal  tender 

made,  849. 
rejoinder  to  above  reply,  that  the  tender  was  made  by  cheque  and  the 

right  to  have  payment  otherwise  waived,  860. 
defence  of  tender,  what  it  is,  846,  849. 
tender  how  and  when  to  be  made,  847 — 849. 
tender  to  or  by  one  of  seyeral  joint  creditors  or  debtors  is  good, 

848. 
with  a  defence  of  tender  the  money  tendered  must  be  brought  into 

Ck>urt,  848. 
tender  cannot  be  made  effectively  of  part  of  an  entire  debty  847, 

913. 
tender  after  impounding  too  late,  418,  894. 

TENDER  OF  AMENDS, 

defence  of  tender  of  amends  under  the  Htblic  Authorities  protection 

Act,  1893..  967. 
defence  in  an  action  for  trespass  by  cattle,  of  disclaimer  of  title^  and 

tender  of  amends,  968. 
statutes  giving  right  to  tender  amends  in  eases  of  wrongs,  967. 
the  money  tendered  need  not  be  brought  into  Ck>urt,  967. 
tender  accepted  as  sufficient  may  be  pleaded  as  an  aoootd  and 

satisfactioo,  967. 
statutory  defence  to  actions  for  trespass  to  land,  of  disolaimer  of 

title  and  tender  of  amends,  968. 

THIRD  PARTY, 

form  of  third  party  notice,  696. 

third  party  procedure,  690 — 696. 

distinct  from  the  right  to  join  a  third  person  (or  co-defendant}  as 

defendant  along  with  the  plaintiff  to  a  counterclaim,  690. 
applies  only  where  defendant  claims  contribution  or  indemnity 

over  against  a  third  person  or  a  co-defendant,  690,  691. 
third  party  notice,  time  for  serving  it,  690. 
'  when  leave  will  be  granted,  593. 
after  appearance  defendant  may  apply  for  directions,  593. 
power  to  direct  mode  of  trial,  or  to  order  judgment,  &c.,  693. 
effect  of  a  refusal  of  directions  on  such  application,  693. 
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THIRD  VARTY—eontimted. 

in  what  cases  judgment  will  be  ordered  to  be  entered  against  the 

third  party,  593. 
liberty  may  be  given  to  the  third  party  to  defend  the  action,  or  to 

take  part  in  the  trial,  &c.,  594. 
rights  of  the  third  party  in  respect  of  his  defence  to  the  defendant's 

daim,  694,  595. 
whether  third  party  can  bring  in  a  fourth  party  as  liable  to  con- 
tribution or  indenmity  over,  594. 
pleadings  may  be  ordered  to  be  deliyered  between  third  party  and 

plaintiff,  or  between  third  party  and  defendant,  594,  595. 
form  of  such  last-mentioned  pleadings,  595. 
pro  visions  of  County  Court  Acts,  &c.,  as  to  costs,  not  applying, 

695. 
married  woman  may  be  added  as  third  party  in  respect  of  separate 

property,  594. 
am)lioation  of  third  party  procedure  to  the  case  of  a  co-defendant 

liable  for  contribution  or  indemnity  over,  595. 
leave  unnecessary  in  such  case,  595. 

THIED  PARTY,  RIGHT  OR  TITLE  OF, 

in  what  cases  it  may  be  set  up  by  defendant,  386,  979,  982. 

TIME, 

for  delivering  statement  of  claim,  69. 

for  delivering  statement  of  defence,  553. 

for  delivering  further  defence  of  matter  arising  after  delivery  of  a 
defence,  554. 

for  delivering  amended  defences  and  defences  to  amended  state- 
ments of  daim,  14. 

for  delivering  reply  and  subsequent  pleadings,  563. 

computation  of  time,  long  vacation,  &c.,  17,  18. 

hours  for  service  of  pleadings,  17. 

time  immemorial,  873. 

TITLE, 

mode  of  pleading  title,  265,  266,  273,  495. 

TITLE  DEEDS, 

detention  of  title  deeds,  who  should  sue  for,  408. 

TITLE  OP  DIGNITT,  46. 

TITLE  OP  PLEADINGS,  6. 

TOLLS,  353. 

TRADE, 

statements  of  claim : 

by  vendor  against  purchaser  of  a  bttsinest,  to  recover  the  price,  354. 
by  purchaser  against  vendor  of  a  business^  for  fraudulent  misrepresetittt' 

tions  as  to  the  takings^  436. 
by  purchaser  against  vendor ^  on  a  covenant  to  pay  liquidated  damages  in 

the  event  of  his  carrying  on  a  like  business  within  a  certain  distance, 

280. 
sale  of  [goodwill,  354. 
contracts  not  to  carry  on  a  particular  business,  when  and  how 

enforceable,  354. 

TRADE  FIXTURES, 

defence  justifying  removal  of  trade  fixturee,  960. 
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TRADE  MABES, 

claim  for  the  infringement  of  a  trade  marhy  520. 

defence  to  an  action  for  the  infringement  of  a  trade  marky  969. 

defence  to  an  action  hy  assignee  of  trade  mark,  denying  aeaignment,  969. 

defence  to  a  like  action  that  the  trade  mark  was  not  regieteredf  969. 

statutes  in  force  relating  to  trade  marks,  518. 

no  action  lies  for  infringement  of  trade  mark  capable  of  xegistca- 

tion,  unless  it  has  be^  registered,  518,  969. 
actions  for  infringement  of  trade  marks,  518,  519. 
cases  as  to  infringement,  969. 

TRADE  UNIONS,  350.    See  SoazsnBB. 

TRESPASS. 

I.  To  the  Person, 
statements  of  claim : 
for  assault  and  battery,  520. 
for  false  imprisonment,  522. 

against  a  railway  company  for  assault  and  false  imprisonment,  523. 
defences,  &o. : 
denial  of  the  acts  complained  of,  865. 
defence  that  trespass  teas  caused  by  inevitable  accident,  971. 
defence  that  trespass  was  caused  by  plaint{f*s  own  negligence,  980. 
defence  of  leave  and  licence,  909. 

defence  that  the  acts  complained  of  were  done  in  self-defence,  972. 
reply  thereto   that  plaintiff  was    lawfully  endeavouring    to  prevent 

defendant  from  trespassing  on  plaintiffs  land,  and  defendant  thert' 

upon  committed  acts  complained  of,  972. 
defence  by  master  and  servant  that  acts  complained  of  were  done  in 

defence  of  tnaster's  land,  973. 
defence  that  acts  cotnplained  of  were  done  by  defendant  in  defence  of  his 

house,  973. 
defence  that  acts  complained  of  were  done  in  defence  of  possession  of 

goods,  974. 
defence  Justifying  an  arrest  and  imprisonment  on  suspicion  of  felony, 

974. 
defence  justifying  assault  in  stopping  an  affray  and  to  preserve  the 

peace,  976. 
defence  justifying  an  imprisonment  to  prevent  an  assault  on  defendant 

and  to  preserve  the  peace,  976. 
defence  Justifying  an  arrest  for  a  felony  committed  by  plaintiff,  977. 
defence  of  the  Statute  of  Limitations,  918. 

trespass  to  the  person ;  battery,  assault,  imprisonment,  620 — 622. 
ffiying  in  charge  to  policeman,  621. 

distinction  between  trespass  and  malicious  prosecution,  522. 
imprisonment  under  legal  process  afterwaras  set  aside,  622. 
liability  of  party  and  of  solicitor,  622. 
acts  by  command  of  OroTm,  522. 
matters  of  excuse  or  justification  must  be  expressly  pleaded  in 

defence,  970. 
mode  of  pleading,  970,  971. 

when  reply  under  O.  XXIII.  r.  6,  should  be  pleaded,  971. 
what  force  owner  of  land  may  use  against  treepassor,  972. 
force  justifiable  in  defence  of  possession  of  goods,  972. 
justification    of   arrest   and   imprisonment   in   case   of   priyate 

individual,  974. 
justification  of  arrest  and  imprisonment  in  case  of  constable,  976. 
reasonable  and  probable  cause,  975. 

public  officials,  &c.,  statutory  defences  protecting  them,  976. 
when  a  justification  alleg^g  a  felony  may  be  pleaded,  977. 
period  ox  limitation,  977. 
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previous  hearing  of  same  matter  resulting  in  diHrniHsal  or  oon- 

yiotdon,  when  a  defence,  977,  978. 
justification  for  expelling  person  from  justices'  or  revision  Court, 

or  from  church,  978. 
justification  under  Lunacy  Acts,  978. 
felony  cannot  be  pleaded  as  a  defence  to  civil  action,  978. 
n.  To  Goods, 
statements  of  claim : 

for  treapaas  to  ffooeb,  523,  624. 
draences : 
denial  of  the  aete  complained  of^  865. 
denial  of  the  plaintiff* a  property  in  the  goods,  979. 
defence  of  leave  and  liceneCy  909. 

defence  that  defendant  teas  Joint  owner  of  the  goods  with  plaintiff,  867. 
defence  justifying  removal  of  goods  encumbering  defendants  premises, 

980. 
defence  jilstifying  taking  and  detaining  of  cattle  which  had  strayed  on 

defendant's  close,  980. 
what  constitutes  an  act  of  trespass,  623. 
what  possession  necessary  to  maintain  trespass,  523,  624. 
trustee,  special  property,  right  to  possess,  524. 
damages,  524.  ^ 

matt^  of  excuse  or  justification  must  be  specially  pleaded,  979. 
"j^oeaeeaoji  primd  facie  evidence  of  right,  624,  979. 
when  A  JUS  tertii  may  be  set  up,  524,  979. 
removal  of  goods  or  cattle  of  another  encumbering  a  close,  980. 
mode  of  pleading  defences;  justification  as  servant  of  another, 

979,  980. 
ni.  To  Land, 
statements  of  claim : 
for  trespass  to  land,  524. 
the  like,  claiming  an  if^unetion,  627. 

for  trespass  to  a  house  and  seizure  of  furniture  therein,  628. 
for  trespass  to  coal,  528. 
for  other  forms  for  trespass  to  land,  629. 
defences : 

denial  of  the  acts  cotnplained  of,  855. 

defence  justifying  under  statutory  powei's,  981. 

denial  of  plaintiff'' s  property  in  the  land,  982. 

defence  that  the  land  was  the  freehold  of  defendant,  983. 

difenoe  justifying  under  the  authority  of  the  owner,  984. 

defence  stating  defendam^s  title  under  demise  from  person  seised  in  fee, 

984. 
defence  by  owner  of  a  house  and  his  servant,  justifying  entering  the 

house  and  removing  plaintiff's  goods,  984. 
defence  that  the  freehold  belonged  to  plaintiff  and  defendant  as  tenants 

in  common,  and  that  the  acts  complained  of  were  merely  an  exercise 

of  defendants  rights  as  such  tenant,  986. 
defence  of  lea^feand  Ucenee,  909. 

For  other  defences  of  justification,  ^.,  see  the  titles  and  cases  cited, 
pages  dSe—dSS. 
trespass  to  land,  what  constitates  act  of  trespass ;  breaking  and 

entering,  624,  625. 
trespasses  by  animals,  626. 
liability  of  owner  of  land  for  escape  of  water  or  filth  artificially 

ooUeoted  and  kept  by  him  on  his  land,  625,  536. 
unintentional  acts ;  mistake,  525. 
property  subject  to  trespass ;  incorporeal  rights ;  meaning  of  term 

close,  526. 
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TEESPASB— continued. 

to  maintam  action  possessory  title  required;  no  action  before 
aotual  entry,  626. 

actual  entry  may  relate  back  to  time  of  legal  right  to  enter,  626. 

possession  evidence  of  property  ;  Jus  tertiiy  526,  981. 

trespasses  between  joint  tenants,  or  tenants  in  common,  627. 

disputed  possession ;  possession  follows  the  title,  627. 

forcible  eyiotion ;  forcible  entry,  627. 

no  jurisdiction  in  trespass  to  luid  situate  abroad,  627. 

coal  trespass  measure  of  damages,  528. 

mesne  profits,  274,  496,  981. 

justification  under  statutory  powers,  or  other  matter  of  justifica- 
tion or  excuse  should  be  specially  pleaded,  981. 

protection  by  Public  Authorities  Protection  Act,  1893,  of  penouB 
acting  under  statutory  powers  or  occupying  official  poaLtionB, 
982. 

traverse  of  property,  effect  of,  982. 

liberum  Unefnentum,  983. 

justification  under  authority  of  owner,  984. 

rights  of  tenants  in  common  and  joint  tenants,  986. 

leave  and  Ucence,  mode  of  pleading,  986. 

instances  of  justifications  to  abate  nuisances,  remove  obstructions, 
&c.,  &c.,  986—988. 

TBOVEB.     See  Gonvsbsion. 

TRUCK  ACTS,  860. 

TRUSTEE, 

trustees  may,  in  general,  sue  and  be  sued  as  reprwwntiiig  the  estate 

or  propert^p-,  23,  24. 
period  of  limitation  in  actions  against  trustees,  where  not  fraudulent 

or  dishonest,  under  the  Trurtee  Act,  1888.  .772,  773. 
express  trust ;  meaning  of  the  term,  778. 


USE  AND  OCCUPATION, 

gtatement  of  claim  for  use  and  occupation  <^  a  houlU  and  land,  264. 

defence  of  denial  of  the  use  or  occupation,  763. 

defence  that  the  use  and  occupation  were  not  by  permission  ofptainltify 

764. 
defence  that  the  tenancy  was  under  an  express  ayreement,  ^.,  766. 
action  for  use  and  occupation,  when  it  Ues,  264,  266,  768,  764. 
mode  of  pleading  defence,  763. 


VALUATION,  103, 104.    8ee  AassoAsuxa, 

VENDOR  AND  PURCHASER.    iS^  Saii  ov  Laud. 

VENUE. 

venne,  meaning  of  the  tean ;  ozden  in  Council  as  to  venua,  66, 66. 

abolition  of  load  venues,  66,  67,  946. 

place  of  trial  must  be  stated  unless  the  trial  is  to  be  in  HffiddleseT, 

66. 
change  of  veiiue,  68. 

WAGER,  712.    See  GAHora. 
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WAGES.    See  Mastbb  and  Skbvant. 

WAIVEK, 

reply  (or  defetiee)  of  waiter  of  notice  to  quity  760.  763. 
defence  of  waiver  of  a  forfeiture ^  764. 
defence  to  an  action  for  conversion,  of  waiver  of  tort,  868, 
reply  of  waiver,  to  a  counterclaim  for  liquidated  damages ^  686,  864. 
And  see  Bills  of  Excbaitge  ;  Coin>iTiONS  Pbeoedent  ;  Rescis- 
sion. 

WARRANT,  943.     See  Poliob. 

WARRANTY, 

statements  of  claim : 
for  the  breach  of  a  warranty  of  a  horse,  367. 
for  breach  of  warranty  of  the  quality  of  goods  sold  and  delivered,  with 

a  claim  for  costs  incurred  in  defending  an  action  brought  by  a  sub' 

vendee,  360. 
for  breach  of  a  contract  to  supply  goods  of  a  specified  description,  360. 
the  like,  where  there  has  also  been  a  breach  by  non-delivery  of  part  of 

the  goods  sold,  361. 
for  breach  of  warranty  on  a  sale  of  goods  by  sample,  362. 
for  breach  of  an  implied  warranty  that  goods  sold  and  supplied  by  the 

defendant  in  the  course  of  his  business  for  a  particular  purpose  were 

reasonably  fit  for  that  purpose,  362. 
for  breach  of  warranty  of  title  atid  quiet  possession  on  a  sale  of  goods, 

363. 
defences: 
denial  of  warranty,  860. 
denial  of  breach  of  warranty,  619. 
defence  to  an  action  for  the  price  of  goods  sold  by  sample,  that  the  goods 

were  not  equal  to  sample,  812. 
defence  to  a  like  action,   that  the  goods  were  sold  icith  an  express 

warranty,  atid  did  not  correspond  with  such  warranty,  813. 
the  like,  with  a  counterclaim  for  special  damages  for  the  breach  of 

warranty,  814. 
codification  of  law  of  warrantlee  bj  the  Sale  of  Qoods  Act,  1893, 

366. 
distinction  between  conditions  and  warranties ;  when  bnyer  may 

elect  to  rescind  for  breach  of  condition  or  to  claim  damages  for 

breach  of  warranty,  766,  366. 
rights  of  buyer  in  oases  of  breach  of  warranty ;  reduction  of  prioe ; 

action  or  counterclaim  for  damages,  366,  813. 
contract  conditional  on  warranty  ;  when  buyer  may  retain  or  reject 

goods  and  recoyer  the  price,  366,  369,  362,  813. 
fraudulent  warranty,  366. 
implied  warranty  or  condition  as  to  quality  or  fitness,  in  what 

cases,  367,  361. 
statutory  warranties  ;  warranty  of  trade  mark  or  trade  descrip- 
tion under  the  Merchandise  Marks  Act,  1887 . .  367. 
sale  or  exchange  of  specific  goods ;  opportunity  to  inspect,  367, 

368. 
express  wairanty,  what  amounts  to,  368. 
warranty  by  ag^t  or  servant,  when  binding,  368. 
apparent  defects,  not  included  in  a  general  warranty,  368. 
warranty  of  soundness  of  horse ;  what  is  unsoundness ;  qualified 

warranty,  368. 
measure  A  damages  in  actions  for  breach  of  wanaaty,  866, 

369. 
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special  damages ;  interest ;  loss  of  profit ;  costs  of  litigation,  &o., 

when  reooTerable,  359. 
damages  where  the  breach  has  been  set  up  in  reduction  of  price, 

366,  813. 
warrantj  by  description,  on  sale  of  unascertained  goods,  ftc, 

361. 
warranty  of  merchantable  quality,  in  what  cases,  361. 
warranty  on  sales  by  sample ;   lights  of  buyer  on  breach,  362, 

812. 
condition  of  title  to  goods,  and  warranty  of  quiet  possession,  ftc., 

when  implied  under  the  Sale  of  Goods  Act,  1893 ;  previous  law, 

363. 
fraudulent  concealment  of  defects  of  title,  364. 
right  of  buyer,  when  sued  for  l^e  price  of  goods,  to  plead  breaches 

of  warranty  in  reduction  or  extmotion  of  the  pnoe ;  right  to 

counterclaim  for  damages,  &c.,  356,  812 — 814. 
And  tee  Sale  of  Goons. 


WASTE, 

statonents  of  claim : 
for  voluntary  or  eommissiw  toaste  in  a  dwelling 'house,  532. 
for  pertnieaive  waste  in  a  du^Uing'house,  Offaitist  a  tenant  for  years, 

bound  by  the  terms  of  his  tenancy  to  repair,  532. 
for  voluntary  waste  in  woods,  hedges,  ^.,  532. 
other  forms,  533. 

defences: 

denial  of  wastCj  855,  989. 

defence  to  an  action  by  a  landlord,  denying  the  tenancy,  989. 

defence  to  an  action  by  a  landlord  against  his  tenant  for  removing 
fixtures  from  a  dwelling-house,  justifying  the  removal  of  them  as 
tenant^ 9  fixtures,  960. 

the  like,  in  respect  of  trade  fixtures  erected  and  qfixed  by  the  tenant^ 
960. 

voluntary  or  commissiTe  waste ;  penmasiYe  waste,  529. 

what  amounts  to  waste,  529,  530,  988. 

distinction  between  waste  and  trespass,  529. 

action  for  waste ;  at  common  law ;  by  statute ;  against  iHiom  it 
Ues,  529—531. 

tenants  for  life  or  for  years ;  question  as  to  liability  for  permissive 
waste  under  52  Hen.  III.  c.  23 . .  529. 

liability  for  sudi  waste,  where  express  duty  to  repair,  580. 

implied  duty  of  tenant  to  use  premises  in  tenant-Uke  or  husband- 
like  manner,  529. 

a  covenant  against  waste,  no  bar  to  this  action,  580. 

restriction  of  liability  by  such  covenant,  or  by  local  usage,  530. 

who  may  sue  for  waste,  530,  531. 

action  between  tenants  in  common,  in  what  cases,  530,  531. 

one  person  may  sue  on  behalf  of  aU  having  same  intearest,  531. 

equitable  waste ;  action  for,  when  it  lies,  531. 

measure  of  damages  in  actions  for  waste,  531 . 

injunction,  when  granted,  531. 

ameliorating  waste,  531,  532. 

defences  under  local  customs,  &o.,  988. 

working  mines  opened  before  tenancy,  not  waste,  988. 

Statute  of  Limitations,  988. 

actions  by  and  against  exeoutorsy  424,  425,  988. 
And  see  Revebsion. 
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WATER  AND  WATERCOURSES, 
statements  of  claim : 
for  disturbance  of  the  plaintiff^ »  natural  right  to  the  flow  of  a  ttream 

by  obstructinff  and  diverting  the  water ^  537. 
for  disturbance  of  a  prescriptive  right  to  the  flow  of  water  for  a  mill, 

638. 
for  penning  back  the  water  of  a  stream  on  to  theplaintij^t  land^  639. 
by  a  riparian  proprietor  for  a  nuisance  by  pollution  of  the  water  in  a 

river,  claiming  an  injunction  and  damages,  640. 
defences: 

denial  of  the  acts  complained  of,  856,  867. 

defence  to  an  action  for  disturbance  of  water  rights,  denying  plaintiJTs 

possession  of  the  land,  ^c,  990. 
defence  to  a  like  action  by  a  reversioner,  denying  the  reversion,  969. 
denial  of  the  right  to  the  watercourse,  ^c,  991. 
defence  of  a  right  under  the  Freseription  Act,  1832,  to  use  the  water  for 

agricultural  purposes,  991. 
the  like,  to  use  the  water  for  a  mill,  991. 
defence  of  a  prescriptive  right  at  common  law  to  use  the  water  for  a 

mill,  991. 
defences  to  an  miction  for  the  pollution  of  water,  ^e,,  where  plaintiff 

claims  an  injunction  and  damages,  992. 
rights  of  riparian  proprietor  in  respect  of  the  flow  of  natural 

streams  and  the  nse  of  the  water,  533. 
saoh  rights  are  subject  to  like  rights  of  other  riparians,  533. 
natural  and  acquired  rights,  633,  534. 
ownership  of  bed  of  strSun ;  of  bed  of  navigable  tidal  rivers,  633, 

534. 
rights  acquired  bj  gprant  or  bj  prescription  at  common  law  or 

imder  the  statute,  534. 
actions  for  diverting  or  abstracting  the  water,  or  obstructing  its 

flow,  &c. ;  when  they  lie,  634. 
injunctions,  when  granted,  634,  990. 

water  not  running  in  defined  streams ;  underground  water,  634. 
no  right  of  support  from  underground  water,  613,  636. 
rights  of  riparian  owner  not  grantable  to  non-ripaiian,  536. 
mining  operations,  &c.,  causing  flooding  of  adjoining  mines  or 

land,  when  actionable,  536. 
landowner  artificially  bringing  water  on  to  his  land,  primd  faeie 

liable  for  injury  to  neighbour  from  its  escape,  636. 
effect  of  statutonr  authority,  in  absence  of  neghgence,  535,  636. 
acquired  right  of  discharging  water  on  to  another's  land,  536. 
artificial  streams  of  water ;  rights  in  relation  to,  636. 
natural  streams  in  artificial  channels,  636. 

express  and  implied  gn^ante  and  reservations  of  water-rights,  636. 
actions  by  reversioners,  602. 
statement  of  claim  for  disturbance  of  water-rights,  how  pleaded ; 

when  the  ground  for  claiming  the  right  must  be  stated ;  mode  of 

stating  the  right,  &c.,  637,  989. 
pollution  of  stream,  when  actionable  as  a  nuisance,  640. 
injunction,  when  claimable  in  such  cases,  640. 
neglect  of  sanitary  authority  to  drain,  no  ground  of  action  by 

an  individual  injured,  640. 
powers  of  County  Courts  under  Rivers  Pollution  Acts,  640. 
actions  for  disturbance  of  prescriptive  rights ;  mere  general  denials 

of  the  right  insufficient,  989. 
defences  on  the  g^uud  of  rights  acquired  under  Prescription  Act, 

989. 
defences  of  prescription  at  common  law,  089. 
defences  of  lost  grant,  990,  996. 
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defences  on  the  ground  of  statatory  authoiiir,' 990. 
removal  of  obstructdonfi  from  public  naYigable  riyer,  99.0. 

WATS, 

statements  of  claim : 
fir  (^strueting  a  private  right  of  way ^  641. 

for  placing  on  a  highway  an  obstruelion  over  which  the  plaintiff fiU% 
486. 
defences: 
denial  of  plaintiffs  potsenion  of  a  meesuagc  or  land  in  reepect  of 

which  the  right  of  wag  is  claitnedf  993. 
denial  of  an  aUeged  title  by  enjoyment  to  a  right  of  way,  and  averment 

that  the  user  was  not  of  right,  993. 
defence  of  a  private  right  of  way  under  the  Preeeriptum  Act,  1832, 

994. 
a  like  form,  epeeiallv  Justifying  the  removal  offences,  and  other  alleged 

acts  of  trespass,  995. 
defence  of  a  private  right  of  way  by  prescription  at  common  late,  996. 
defence  of  a  private  right  of  way  by  non-existing  grant,  996. 
defence  of  a  private  way  of  necessity,  998. 
defence  of  a  public  right  of  way,  999. 

a  like  defence  specially  Justifying  the  removal  of  obstructions,  999. 
reply  to  a  defence  of  right  of  way,  that  the  acts  complained  of  were  in 

excess  of  the  alleged  right,  ^c.,  1000. 
reply  Joining  issue  oti  the  defence,  and  further  stating  that  the  matters 
complained  of  include  other  acts  than  those  admitted  by  the  defence, 
1001. 
way,  public  and  private ;  action  for  obstructing,  641. 
obstruction  of  public  way  actionable  in  respect  of  spedal  damage 

only,  480. 
action  by  reversioner  for  obstruction  of  way,  602,  603. 
mode  of  pleading  rights  of  way ;  the  ground  of  claim  should  be 

stated;  also  me  termini,  &c.,  641. 
right  alleged  too  largely ;  divisible  allegations,  542. 
purposes  for  which  ways  may  be  used ;  distinction  between  ways 

by  user  and  ways  by  express  grant,  642. 
grants  of  ways,  wnen  implied  ;  express  reservations  of  ways,  642. 
claims  of  injunctions.     See  iKjTTNcnoir. 
defences  to  actions  for  obstruction  of  ways,  how  pleaded,  992, 

993. 
non-repair  of  public  or  private  way ;  deviation  when  justifiable,  993. 
grantor  of  way  not  bound  to  repair  at  common  law,  993. 
provisions  of  s.  2  of  the  Ptcscriptivo  Act,  1832 ;  what  user  is 

sufficient  thereunder,  993. 
justifications  under  rights  of  way ;  how  pleaded,  994,  996. 
must  show  on  what  g^unds  the  right  is  claimed,  &o.,  994,  995. 
termini  of  private  way  must  be  stated,  996. 
justification  by  a  servant,  how  pleaded,  995. 
defences  under  s.  2  of  the  Prescription  Act,  1832,  pleading  right 

by  enjoyment  for  different  periods,  994. 
defence  of  right  of  way  by  prescription  at  common  law ;  in  what 

cases  applicable,  &o.,  996. 
defence  of  right  of  way  by  lost  grant ;  how  pleaded ;  evidence, 

996,  997. 
when  advisable  to  plead  these  defences  together  with  defence  of 

prescription  under  the  statute,  995,  996. 
express  grants  or  reservations  of  rights  of  way ;  construction ; 

mode  of  pleading,  641,  997. 
ways  of  neceaaity»  what^  and  how  pleaded ;  eztingiDdiiiunty  614, 
998, 
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C^  lie  right  of  way ;  how  pleaded,  999. 
ted  dedication  of  highway ;  qualified  right,  &c.,  999. 
■     pubho  highway  may  cease  to  be  such,  999. 

no  estoppel  by  previous  judgment  against  plaintiff  on  indictment 

for  obstmcting,  999. 
defences  justifying  removal  of  obstructions  from  public  highway 

or  from  public  navigable  river,  990,  999. 
effect  of  joinder  of  issue  on  defences  of  right  of  way,  1000,  1001. 
in  what  cases  plaintiff  should  amend  claim  or  reply  specially  under 

r.  6  of  O.  XXIII,  666,  996,  1000. 
effect  of  leave  and  licence,  unity  of  ownership,  &c.,  1001. 

WHABFINGEB,  113.    ;Sl<»;  Baiucents. 

WIFE.    See  Husbasd  aot)  Wipe. 

WILL.    iS^  ExBouTOBS ;  ond^  Heibs  and  Devisees. 

WINDO  WS.    See  Liohtb. 

WITHDRAWAL    OF    CLAIMS,    DEFENCES,    &c.     Sec   Disoow- 

TOfUANGOB. 

WITNESS, 

statenumt  ofclmm  agaimt  a  wittieaafctr  not  attending  in  pursuance  of  a 

subpoena f  642. 
defence  to  the  adore  actum,  that  the  testimotiy  of  the  defendant  was  not 

material,  1002. 
remedies  against  witness  for  not  attending  on  subpoena,  642,  643. 
remedy  by  action  for  damages ;  actual  damage  must  be  shown,  643. 
damages  for  costs  occasioned  by  the  non-attendance,  643. 
defences, 

defence  that  the  evidence  was  nof  material,  that  no  sufficient  tetidcr  for 

expenses,  ^c.,  1002. 
conduct  money,  when  recoverable  back,  643. 
privilege  of  witness  as  to  d^amatory  statements,  879,  880,  882. 
privilege  from  arrest,  461. 

WORK, 

statements  of  daim : 
for  work  done  and  materials  provided,  366. 
bf/  a  servant  against  a  master  for  salary  or  wages  due,  286. 
by  an  agent  for  refnuneratian  for  work  done,  87. 
the  like,  by  an  auctioneer,  110. 
by  a  broker,  for  commission,  ^e.,  166. 
by  a  carrier,  for  the  carriage  of  goods,  170. 
the  like,  by  a  railway  company,  174. 
by  a  medical  practitioner,  for  medical  attendance,  ^.,  288. 
by  a  solicitor  for  work  done,  ^e,,  362. 

against  a  workman,  for  using  bad  materials  and  toorkmanship,  367. 
against  a  coachmaker,for  not  using  reasonable  care  and  skill  in  repairiftg 

a  carriage,  367. 
'     by  a  master  against  workmen  or  others  for  wrongfully  procuring  his 

servants  to  break  their  contracts  with  him,  or  for  illegally  eon- 

spiring  to  hinder  the  master's  customers  from  dealing  with  him,  644. 
defences,  &c. : 

defence  to  an  action  for  work  dotie,  ^e.,  denying  the  request,  861. 
defence  to  a  like  action,  that  the  alleged  work  was  not  done,  861. 
defence  to  a  like  action,  that  the  work  was  done  so  negligently  and 

improperly  as  to  be  of  no  value,  86 1 . 
eonnlerelaim  for  damages  for  using  inferior  materials  and  not  completing 

the  work  according  to  contract,  862. 
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defence  that  payment  was  only  to  be  made  on  the  eeriijieate  of  the 

architect,  and  that  he  had  not  eertijled,  852. 
defence  that  extras  were  only  to  be  paid  for  if  ordered  by  the  architect 

in  toritinfff  and  that  the  claim  is  for  extras  not  so  ordered,  852. 
defence  and  counterclaim  to  an  action  for  work  and  tnaterials,  853. 
reply  to  the  preceding  defence  and  counterclaim,  854. 
set'Offof  liquidated  datnayes  due  under  a  buildiny  contract,  833. 
olaims  for  work  done,  &o.,  when  applicable  and  how  pleaded,  365. 
claim  for  materials ;  when  reoorerable  as  goods  sold,  365. 
ordinary  contracts  for  work  and  materials,  not  within  s.  4  of  the 

Sale  of  Goods  Act,  1893..  365. 
work  done  under  special  contract,  but  not  according  to  its  tenns ; 
■    right  to  reject ;  what  amounts  to  acoentanoe,  365,  366. 
where  remuneration  contingent  on  completion,  no  claim  for  part- 
performance,  unless  completion  is  prevented  by  the  employer,  366. 
effect  of  revocation  of  employment  before  completion,  366. 
arc^tect's  certificate,  when  a  condition  precedent,  366. 
action  where  certificate  withheld  by  wrongful  ooUusion  of  employer  ' 

and  architect,  366. 
implied  contract  by  trader  or  artificer  to  use  reasonable  skill,  367. 
no  claim  for  work,  where  useless  from  want  of  proper  skill  or  care, 

367. 
implied  contract  for  reasonable  price,  where  no  price  fixed,  851. 
.     negligence  and  inferiority  of  work ;  when  a  defence  pro  tantOf  851, 

852. 
counterclaim  on  that  ground,  where  express  contract  as  to  price, 

851,  852. 
stipulation  in  building  contracts  that  no  payment  for  extras  unless 

ordered  in  writing,  852. 
stipulation  for  liquidated  damages  for  delay;  in  what  oases  a 

defence  that*  the  delay  was  caused  by  acts  or  defaults  of  the 
-   employer,  853. 

WORKMEN, 

injunction  to  restrain  illegal  acts  of,  447. 

WRIT.    See  Fsooess  ;  Shebiff  ;  Wbit  ov  Snaocoss. 

WRIT  OF  SUMMONS, 

special  indorsement,  77.    See  Special  Indobsbmbrts. 

general  indorsement ;    may  be  altered,  modified  or  extended  by 

statement  of  claim  subsequently  delivered,  57. 
defence,    how  pleaded,   where  writ   generally  indorsed,  and  no 

statement  of  claim  delivered  or  required,  549. 
renewal  of  writ,  771.    ' 

WRITING.     See  Aobeembntb  ;  Dbed  ;  DootncBins  ;  Fbauds,  Statotb 
of;  Ldotation,  Statutes  of,  &c. 

WRONQS, 

mode  of  pleading  statements  of  claim  in  actions  for  wrofBgs,  50, 

51  ;  and  see  Statbicemtb  of  Gladc. 
mode  of  pleading  denials  of  acts,  &c.,  complained  of  in  actions 

for  wrongs,  855,  856. 
distinction  between  actions  fbr  wrongs  and  actions  on  oontiBots, 

3,  168. 
effect  as  to  costs  under  the  County  Courts  Acts,  ftc,  3,  168. 

THE  END. 
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